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DISTRICT  OF  MASSACHUSETTS,  TO  WIT: 

ZHstriet  Clerk's  Office. 
Be  it  remembered,  that  on  the  seventeenth  day  of  June,  A.  D.  1829,  and  in  the  fifty- 
third  year  of  the  Independence  of  the  United  States  of  America,  Benjamin  L.  OHver  Jr. 
of  said  district  has  deposited  in  this  office  the  title  of  a  boolc.the  right  whereof  he  claims 
as  proprietor,  in  the  words  follow iu^,  to  -wit  : 

"  A  Selection  of  Pleadings  in  Civil  Actions,  with  Occasional  Annotations,  by  Joseph 
Story.     A  second  edition,  with  Additions,  by  Benjamin  L.  Oliver  Jr." 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled  "  An  act  for 
the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts,  and  books,  to  the 
authors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned ;''  and  also 
to  an  act,  entitled  "  An  act  supplementary  to  an  act,  entitled, '  An  act  for  the  encour- 
•  dg^ment  of  learning,  by  securing  the  copies  of  maps,  charts,  and  books,  to  the  authors 
and! proprietors  of  such  copies,  during  the  times  therein  mentioned ;'  and  extencUng  the 
tb^ti8;fit8  thereof  to  the  arts  of  designing,  engraving,  and  etching  historical  and  other 
tpnriks.  JON.  W.  DAVIS, 

Clerk  of  the  District  of  Massachusetts. 
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The  design  of  the  following  selection  is  to  facilitate  to  the  Aineilcan 
student  the  practice  of  special  pleading.  A  variety  of  English  books 
on  this  subject  are  at  once  elaborate  and  learned^  Yet .  such  is  tiie 
difference  of  our  customs,  statutes,  and  common  law,  that  they  will  be 
found,  in  many  instances,  inadequate  to  supply  the  necessities  of  our 
own  juridical  practice.  The  compilations  of  Rastall,  Coke^  Thomp- 
son, Heme,  and  Brownlow,  however  valuable  for  the  conciseness)  and 
precision  of  their  forms,  are  profuse  in  ancient  lore,  applicable  to 
special  jurisdictions,  or  obsolete  with  feudal  doctrines ;  and  those  of 
MaUary,  LUly^  Morgan,  and  Wentworih,  though  highly  useful,  abound 
witti  matter  calculated  only  for  an  English  forum.  These  considera- 
tions, added  to  the  high  price  of  foreign  books,  suggested  the  present 
compilation. 

In  the  arrangement  of  the  pleadings,  method  has  been  pursued,  so 
far  as  it  was  deemed  advantageous  for  facility  of  reference ;  but  as 
portions  only  of  the  pleadings  are  occasionally  selected,*  where  the 
ivhole  seemed  unnecessary,  and  the  choice  of  position  was  not  always 
dictated  by  any  relation  between  them,  exactness  in  this  respect  has 
not  been  always  practicable.  Annexed  to  many  of  the  pleadings  will 
be  found  annotations  immediately  referable  to  them ;  and  sometimes 
cxM:asional  dissertations  upon  contested  points.  These  last,  however, 
are  few ;  and  are  submitted  with  deference  to  the  profession.  Volumes 
might  be  written  on  the  law,  which  bears  on  pleading ;  but  the  present 
design  was  to  be  concise  and  useful ;  to  add  no  irrelevant  matter  j  and 
to  keep  strictly  to  the  points  in  the  forms.  In  this  view  it  wasr  thought 
advisable,  for  the  convenience  of  students,  to  select  and  arrange  in 
*  Dotes  such  authorities  and  principles  as  invalidated  or  substantiated  the 

precedents.    In  this  respect,  the  head  of  "  Abatement "  may  appear  un- 
necessarily copious.     But  when  it  is  considered,  that  few  of  the  printed 
i  Entries  are  on  this  head  copious  and  correct;  tb«t  these  pleas  are 

A  necessarily  drawn  in  haste  amid  the  hurry  of  the  sittings ;  that,  being 

dilatory  pleas,  they  are  odious,  and  of  course  the  greatest  accuracy 
and  precision  inform  is  required ;  and  that  the  law  respecting  themjhas 
^  on  many  important  points  been  but  lately  settled ;  it  is  presumed,  that 

*»  the  annotations  will  be  found  neither  incoiivenient  nor  superfluous. 

I  The  sources,  whence  the  work  has  been  drawn,  are  manuscripts  of 

i  accomplished  pleaders,  records  W*  adjudged  cases  in  our  own  courts, 

^  •  This  is  chiefly  done  in  actions,  where  one  general  plea  admitted  of  various  repli- 

.  cations  and  rejoinders ;  as,  in  thei  pleas  of  LindtaUons  in  Assumpsit,  and  plea  of  General 

^  Peilbrmance  in  Debt  on  Bond  to  account.    In  these  cases  it  was  deemed  unnecessary 

to  select  more  than  the  replications  and  rejoinders ;  and  sometimes  the  latter  only. 
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and,  where  these  failed,  the  English  entries  and  reporters.  Whenever 
it  was  practicable  in  selection,  the  ancient  pleadings  have  been  preferred 
for  their  technical  brevity  and  legal  precision.  In  these  respects, 
Rastall  is  an  admirable  model,  and  worthy  of  the  attention  of  every 
lawyer.  The  Clerk^s  Aisistantj  the  Instructor  Clericcdisj  Heme^s 
Pleader^  the  Entries  of  Coke,  RastaU^  Levinz^  BrownlotOj  and 
Thompson^  among  the  ancient  pleadings,  and  IMly,  Morgan^  and 
Wenttoorthy  among  die  modern,  have  been  chiefly  consulted.  The 
reporters,  paiticularly  the  late  ones,  have  supplied  many  useful  forms. 
But  to  the  very  valuable  edition  of  Saunders*s  Reports^  by  Sergeant 
WiUiamSf  the  highest  obligations  are  due.  From  the  text  of  this  very 
able  pleader,  and  from  the  numerous  comments  of  his  late  editor, 
copious  extracts  are  inserted  in  every  part  of  this  compilation.  Even 
where  notes  had  been  previously  prepared,  references  have  been 
added  to  this  edition  of  Saunders  to  sanction  opinions,  or  add  weight 
to  authorities. 

The  reader  is  not  to  conclude,  that  all  the  pleadings,  which  are  here 
inserted,  are  exact  in  form,  or  sustained  in  principle.  Some  were 
adopted  from  the  authority  of  names,  some  from  the  authority  of 
books,  and  some  from  the  respect  due  to  living  pleaders.*  Though 
occasionally  a  qusere  is  added  to  guard  against  supposed  error,  yet  it 
would  have  ill  become  the  Compiler  to  have  amended  by  his  own 
judgment,  or  questioned  on  legal  presumption.  As  the  authorities, 
however,  are  generally  annexed  to  the  pleadings,  the  reader  is  left  to 
decide  for  himself  on  their  validity.  Any  other  responsibility,  than 
for  the  general  accuracy  of  transcription,  is  wholly  disclaimed. 

Such  are  the  pretensions  of  the  work,  and  the  professioa  must  de- 
cide on  its  execution  and  utility.  The  Compiler  is  duly  sensible  of 
his  inadequacy  to  the  task ;  but  the  proffered  assistance  of  eminent 
counsel,  and  the  encouragement  of  professional  benefit,  have  insensi- 
bly led  him  to  the  prosecution  of  it.  Those  alone  who  can  command 
legal  experience  competent  to  perfect  the  design,  elevated  to  the 
higher  grades  of  juridical  honor,  feel  not  the  desire,  or  want  the  leisure, 
to  smooth  the  intricate  paths  of  special  pleading. 

Humble  and  confined  as  this  Compilation  may  appear,  it  has  not 
been  made  without  very  considerable  labor.  In  submitting  it  to  public 
candor,  the  words  of  Lord  Coke,  in  his  preface  to  his  fourth  Reporty 
are  offered  for  consideration : — lllud  a  docto  lectore  peto,  vel  ut 
corrtgat  sicuhi  erratum  invenerit,  vd  saltern  ne  partem  atiquam  re-- 
prehmdat,  donee  totum  studiose  perkgerity  unde  forth  Jiety  utpauciora 
crimineturm 

Salem,  J  804. 


•  Most  of  those  drawn  by  living  chainictera  in  tliis  Commonwealth,  have  been  in- 
spected by  them  previous  to  publication.  Indeed  the  whole  work  has  been  perused 
by  several  learned  Counsel,  for  whose  vbhiable  comments  and  kind  advice,  I  entertain 
an  unfeigned  gratitude. 
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ADVERTISEMENT 

TO  THE  FIRST  EDITION. 

It  may  not  be  unnecessary  to  inform  the  reader,  that 
the  letter  D.  stands  universally  for  the  defendant;  and 
that  *^  the  plaintiff  ^^  is  substituted  universally  for  the  real 
name  of  the  party  in  the  original  pleadings.  It  was 
thought  that  this  would  tend  to  perspicuity,  as  well  as  be 
conformable  to  the  practice  of  some  of  our  best  pleaders- 
Other  slight  variations  are  made  from  the  precedents  ab- 
stracted from  the  English  books ;  such  as  the  substitution 
of  "  Commonwealth ''  for  "  our  lord  the  king ; "  "  common 
highway,"  for  "  king's  highway,"  &c.  But,  except  where 
it  is  otherwise  noticed  in  the  text,  the  pleadings  are,  in 
general,  exact  transcripts ;  though  it  was  conceived,  that 
very  many  admitted  of  retrenchments  and  alterations. 
These  may  be  made  at  the  discretion  of  every  gentleman 
in  his  own  particular  practice* 

The  editions  of  the  books  quoted  are  in  general  those 
in  common  use.  That  of  Rastall  is  of  A.  D.  1596 ;  and 
when  that  of  A.  D.  1566  is  used,  the  former  is  quoted 
between  brackets,  [thus]  :  Morgan^s  Pleader ^  from  the 
Dublin  edition  A  D.  1792,  except  when  otherwise  no- 
ticed^ or  included  between  brackets  :  the  Instructor  Cleri- 
calism from  the  edition  A.  D.  1721  :  Saundersh  Reports^ 
from  the  edition  A.  D.  1799 ;  and  Plowdenh  Commenta- 
ries, from  the  edition  A.  D.  1792.  The  citations  marked 
MSS.  [G.]  are  from  a  manuscript  of  pleadings  of  the  late 
John  Gardner  Esq.,  abstracted  apparently  from  records  of 
the  English  courts.  For  the  use  of  them  I  am  indebted  to 
the  politeness  of  a  gentleman  of  high  official  character. 


^ 
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The  notes  which  are  quoted  between  commas,  without 
any  particular  authority  being  adduced,  have  been  supplied 
^£  ^b^  gentlemen  to  whom  the  whole  work  has  been  sub- 
mitted ;  and  the  general  accuracy  of  the  whole  annotations 
has,  in  the  Compiler's  opinion,  acquired  weight  from  their 
juridical  talents  and  eminent  station  in  the  profession. 


ADVERTISEMENT 

TO  THE  PRESENT  EDITION. 

In  the  edition  submitted  to  the  profession  in  the  follow- 
ing  pages,  will  he  found  the  following  improvements  and 
additions :  1 .  The  former  edition  has  been  revised  and 
corrected  by  the  original  Editor,  and  some  further  Forms 
and  Notes  have  been  furnished  by  his  hand,  which  will  be 
found  in  their  proper  places :  2.  The  present  Editor  has 
furnished  a  concise  general  Introduction  to  the  whole  work, 
containing  some  of  the  principles  and  rules  of  the  law  of 
pleading,  which  are  of  the  most  frequent  application  in 
practice ;  as  likewise  a  particular  Introduction  to  the  Plead- 
ings under  each  general  title  or  form  of  action.  But  the 
title  from  page  73  to  page  77  is  by  the  original  Editor* 
He  has  also  introduced  some  further  Notes  and  Annotations, 
which  are  distmgui3)ied  from  those  of  the  original  Editor, 
either  by  the  head  ^^  Additional  Note,"  prefixed,  or  the 
signature  (O.)  subjoined*  These  additions  amount  in 
quantity  to  about  150  pages,  but  are  introduced  without 
much  increasing  the  number  of  pages  contained  in  the 
former  edition,  by  merely  enlarging  the  size  of  the  page, 
and  printing  the  work  in  a  more  condensed  style. 


r 


X  DEDICATION. 

at  the  bar,  and,  in  the  opinion  of  some  who  have  heard  him  speak,  has 
not  been  surpassed  in  strength  of  reasoning,  or  in  an  impressive  elocu- 
tion,  by  any  of  the  oralors  who  have  flourished  in  tlie  State  in  later 
times : — Parsons,  admirable  for  his  force  of  intellect,  his  power  of 
long    continued    and    undivided    attention,    the    distinctness   of   bis 
apprehension,  his  remarkable  discernment  and  sagacity,   all  which, 
together  with  his  thorough  and  well  digested  reading  of  the  law, 
enabled  him  to  comprehend  the  whole  of  whatever  subject  occurred 
to  his  mind,  and*  at  the  same  time  to  pursue  it  through  its  minute  ^ 
details,  and  which  consequently  have  given   a  great  value  to  his 
judicial  opinions,  not,  like  too  many  which  appear  in  books  of  modern 
Reports,  as  furnishing  precedents  of  uncertain  authority  in  cases  quad- 
rating  with  the  principal  cases,  but  as  settling  numberless  analogous 
cases,  by  single,  thoroughly  examined,  and  luminous  decisions  ;  each 
constituting  a  detached  portion  of  one  consistent  system  : — Sewall,  in 
whose  even-balanced  mind  no   particular  quality  predominated  over 
the  rest,  but  where  all  were  excellent ;  possessing  great  acuteness  of 
understanding,  as  well  as  a  sound  judgment ;  indefatigable  in  research ; 
particularly  well-grounded  in  the  ancient  common  law;  and  being 
wholly  free  from  the  arrogance  and  petulance,  which,  though  the 
proper  attendants  of  ignorance  and  conceit,  are  sometimes  found  to 
disgrace  superior  abilities,  his  opinions,-  modestly  delivered,  always  re- 
ceived the  respect  which  they  so  well  merited* 

Men  like  these  are  the  strength  of  society ;  and,  if  placed  in  office, 
are  its  brightest  ornaments ;  but,  if  neglected,  the  loss  falls  on  society 
itself;  for  to  them  office  adds  nothing,  but  merely  furnishes  an  oppor- 
tunity for  the  useful  exercise  of  their  transcendent  talents. 

It  is  to  such  men  also,  that  the  establishment  of  a  system  of  juris- 
prudence, in  the  interpretation  of  fundamental  laws  at  their  first  enact- 
ment, should  be  immediately  intrusted.  For,  learning  and  integrity, 
even  when  accompanied  with  industry,  are  hardly  sufficient  for  the 
office,  without  the  guidance  of  superior  abilities.  Because,  apart 
from  the  disqualifying  consciousness  of  a  judge,  that  he  has  superiors 
at  the  bar  practising  before  him,  persons,  sensible  of  a  relative  in- 
feriority, seldom  have  sufficient  firmness  to  sustain  them  in  pronouncing 
an  unpopular  decision,  even  when  they  believe  it  to  be  right.     On  the 
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oAer  hand,  the  \^se  are  conscious  of  their  own  strength,  though  they 
make  no  unnecessary  display  of  it  from  a  disinclination  to  awaken 
the  ungentle  passions  of  the  indolent  and  neglected,  and  know  that 
popular  applause,  when  weighed  in  die  balance  with  conscience  and 
honor,  is  merely  dust  and  vanity.  In  the  decisions  of  such  men, 
therefore,  will  always  be  found  justice,  pbinciple,  consistency, 
and  A  KEOARD  FOR  THE  CONSEQUENCES  resulting  from  the  prece- 
dents, which  they  may  establish  by  their  decisions.  With  them 
the  path  of  justice  is  straight,  direct.  But  mediocrity  is  timid ;  oh-* 
serves  the  times ;  -delights  in  compromises  between  right  and  expe* 
diency  ;  between  truth  and  received  opinion ;  between  conscience  and 
popular  applause ;  between  the  righteous  claim  of  the  feeble  and  in* 
significant,  and  the  apprehension  of  offending  the  powerful  and  influ- 
ential ;  and  wavers  between  law  and  equity ;  and  the  path  of  justice, 
as  administered  by  it,  becomes  tortuous  and  indirect.  In  the  former 
case,  it  is  like  the  course  of  a  canal,  in  which,  every  obstacle  being 
removed,  the  water  flows  where  it  should ;  in  the  latter  case,  it  is  like 
the  channel  of  a  river,  in  which  the  water,  turning  at  every  obstacle, 
meanders  where  it  may, — ^through  flowery  fields  and  shady  groves. 

Yet,  though  the  difierence  between  those  moderate  abilities,  which 
are  sufficient  for  the  correct  discharge  of  the  usual  duties  of  office,  and 
that  total  incapacity,  which  arises  from  ignorance  and  inexperience,  is 
apparent  to  the  dullest  perception,  few  seem  to  be  aware,  that  the 
difierence  is  equally  great  between  mediocrity  of  talents  and  those 
superior  abilities,  which  were  the  rare  endowment  of  Littleton,  Bacon, 
Coke,  Holt,  Hale,  Hardwicke,  and  Mansfield,  in  the  mother  country  j 
and  Trowbridge,  Dulany,  Parsons,  Marshall,  and  Kent,  in  our  own. 
Yet  no  farther  comparison  or  parallri  is  here  intimated  or  intended 
between  the  illustrious  men  of  the  two  countries,  both  because  their 
relative  standing  may  be  better  selded  at  some  future  period,  since 
the  mind  is  not  less'  liable  to  be  deceived  in  comparing  the  greatness 
of  persons  living  at  difierent  times,  than  the  eye  in  comparing  the 
magnitude  of  objects  placed  at  difierent  distances ;  and  because  the 
English  worthies  are  the  lights  of  their  country  enduring  from  age  to 
age,  and  it  remains  for  posterity  to  ascertain,  whether  those  of  our 
own  land  are  any  thing  more  than  the  brightest  ornaments  of  their 
own  country  in  their  own  age* 
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To  return.  But  besides  the  persons  first  named,  as  being  among 
the  authors  of  many  of  the  draughts  contained  in  the  following  pages, 
and  who  have  practised  ia  this  country,  we  find  the  names  of  many 
other  gendemen  of  great  worth  and  ability,  ^o  have  also  practised 
here,  some  of  whom  are  gathered  to  their  ancestors ;  others  have 
retired  with  honor  trom  the  profession ;  others  have  been  pUused 
m  the  highest  judicial  oflSces ;  others  have  removed  to  other  coun- 
ties or  states,  where  they  have  always  made  a  distinguished 
figure,  and  preserved  their  relative  standing.  It  must  suffice  barely 
to  allude  to  Wetmore,  King,  Bradbury,  Pulling,  and  others,  whose 
characters  and  standing  are  transmitted  to  us ;  and  Prescott,  Jackson, 
Putnam,  Story,  and  Pickering,  whose  characteristic  excellencies  are 
familiar  to  all,  as  well  as  the  present  able  and  eloquent  president  of 
the  Essex  Bar,  Leverett  Saltonstall,  Esq.,  whose  honorable  senti- 
ments, warmth  of  heart,  and  frank  and  gendemanly  demeanour,  have 
rendered  him  equally  beloved  and  respected  by  all  who  know  him. 

Valeie  ei  estate  fdices. 

BENJAMIN  L.  OUVER,  Ja, 
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INTRODUCTION. 


A  few  pages  here^  unll  be  appropriated  to  a  summary  of  the  law  of 
pleading  in  the  Common  Law  Courts,  which,  from  the  little  room 
that  can  he  cdlowed,  must  necessarily  be  very  concise,  and  consequently 
can  contain  those  points  and  decisions  only,  which  are  of  the  most 
importance  in  practice.  The  omission  here,  however,  is  of  less  consc" 
quence,  because  more  copious  annotations  on  many  of  the  subjects,  wiU 
be  found  annexed  to  the  various  forms  of  pleas,  placed  under  their 
proper  titles,  in  the  body  of  the  work,  some  of  the  larger  of  which  will 
he  occasionally  referred  to,  in  the  course  of  this  Introduction. 


Part  I.    ABATEMENT. 

When  the  plaintiff  in  an  action  has  brought  the  defendant  into 
Court,  it  oiten  happens,  that  the  latter  perceives^  in  the  commence- 
ment of  the  suit,  some  defect,  error,  or  irregularity,  of  which  if  he 
avails  himself,  the  plaintiff  must  fail  in  his  suit  for  that  time  :  As, 

CHAPTER  L 

WANT   OF   JURISDICTION. 

Hie  action  may  not  properly  fall  tvithin  the  jurisdiction  of  the 
Court  before  which  it  is  brought.  And  here  it  should  be  observed, 
that,  if  the  Court  have  absolutely  no  jurisdiction  of  the  subject-matter 
of  the  action,  in  strictness  it  is  not  necessary  for  the  defendant  to  appear, 
or  to  take  any  notice  of  the  proceedings.  For,  the  judges  would  de- 
cline taking  cognizance,  the  want  of  jurisdiction  necessarily  appearing 
on  the  plaintiff's  writ ;  or,  if  they  usurped  the  authority  to  decide,  their 
decision  would  be  void,  and  any  officer  who  should  carry  their  judg- 
ment into  efiect,  by  executing  process,  would  be  a  trespasser.  Because 
the  judges  of  Courts,  in  relation  to  matters  which  are  not  within  the 
jurisdiction  conferred  on  them  bv  the  common  law,  or  bjr  the  constitu- 
tion or  the  legislature,  are  merely  private  persons,  and,  m  such  cases, 
any  judgments  they  may  give,  whether  through  mistake,  or  even 
with  the  consent  of  the  parties,  must  be  merely  void  as  judgments. 
See  3  Mass.  R.  24 ;  2  T.  R.  644  j  3  Cranch,  331 ;  3  Dall.  19,  in 
notis. 

But,  if  the  Courts  have  jurisdiction  of  the  subject-matter  of  the  ac- 
tbn,  and  dde  exemption,  m  the  particular  .case,  is  grounded  on  the 
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local  nature  of  the  action,  or  on  the  personal  privilege  of  the  defendant, 
or  other  matters,  which  do  not  necessarily  appear  on  the  face  of  the 
plaintifTs  writ,  it  then  becomes  necessary  for  the  defendant  to  appear, 
and  except  to  the  jurisdiction  of  the  Court.  This  he  may  do  by  a 
plea  to  the  jurisdiction,  which,  if  there  be  any  other  Court  in  the 
United  States,  to  which  the  jurisdiction  properly  belongs,  it  is  said, 
should  point  out  that  tribunal.  If,  however,  there  is  no  Court  vrithin 
the  United  States,  to  which  the  cognizance  of  the  action  properly  be- 
longs, the  defendant  may  plead  the  general  issue,  and  under  it  give 
that  special  matter  in  evidence.'    See  3  Mass.  R.  24. 

And  here  it  may  not  be  amiss  to  remind  the  young  practitioner, 
that  the  Courts  of  the  United  States  are  all  of  limited  jurisdiction,  and 
the  presumption  always  is,  that  a  case  is  not  within  it,  unless  the  con- 
trary appears  on  the  face  of  the  record.  3  Dall.  382  ;  4  Dall.  8.  If 
the  jurisdiction,  therefore,  is  not  thus  shown,  the  judgments  may  be 
reversed  for  error.    5  Cranch,  173 ;  4  Dall.  8. 

But  they  are  not  mere  nullities ;  for  they  operate  as  a  bar,  while 
anreversed.     5  Cranch,  173. 

It  is  therefore  necessary,  that  the  pleadings  show,  that  the  parties 
are  citizens  of  different  States,  or,  that  one  oi  them  is  an  alien;  and, 
in  the  first  case,  residence  in  different  States  is  not  sufficient.  1  Cranch, 
343 ;  2  Cranch,  9,  126  ;  4  Dall.  7. 

If  .there  are  joint-plaintiffi  and  joint-defendants,  each  of  the  former 
must  be  capable  of  suing  each  of  the  latter,  in  the  Courts  of  the  United 
States.     3  Cranch,  267;  1  Wheat.  91. 

Though  the  plaintifis  sue  merely  as  trustees,  legatees,  administra- 
tors, &c.,  still,  if  aliens,  the  Courts  of  the  United  States  have  jurisdic- 
tion.    4  Cranch,  306. 

But,  if  both  parties  are  aliens,  these  Courts  have  no  jurisdiction, 
either  at  law  or  in  equity.  4  Cranch,  46.  However,  m  cases  of 
salvage,  they  will  decree  salvage  as  between  aliens,  if  the  jurisdiction 
is  not  excepted  to.     2  Cranch,  24. 

A  corporation,  consisting  of  citizens  of  one  State,  may  sue,  in  the 
Courts  of  the  United  States,  a  citizen  of  another  State ;  but  their 
citizenship  must  be  averred  on  the  record.  5  Cranch,  61.  And  the 
jurisdiction  is  not  devested  by  a  change  of  domicil,  pendente  lite^ 
2  Wheat.  290. 

If  a  State  is  not  a  party  defendant,  though  its  claims  may  be  afiected 
b^  the  decision  of  a  cause,  the  Courts  of  the  United  States  vrill  exer- 
cisejurisdiction.     5  Cranch,  115. 

Tiie  Courts  of  the  United  States  have  exclusive  jurisdiction  of  prize 
causes,  and  of  every  thing  incidental.  16  Johns.  K.  327;  3  Dall.  19. 
As  also  of  all  causes  arising  from  the  infringement  of  patents  or  copy- 
rights. Their  iurbdiction  respecdng  mariners^  wages,  and  torts  com- 
mitted on  the  high  seas,  where  either  the  plaintiff  or  defendant  is  a 
citizen  of  the  United  States,  is  concurrent  with  that  of  the  Courts  of 
Common  Law. 

The  Supreme  Court  of  the  United  States,  under  ^  25  of  the  act 
of  1789,  c.  20,  have  no  jurisdiction,  unless  the  decree  or  judgment 
of  die  ^State  Court  be  final.  3  ^Vheat.  433.  And  the  $2000  value, 
mentioned  in  ^  20  of  the  same  act,  to  give  that  Court  appellate  juris- 
diction, is  regulated  by  the  legal  cause  of  acdon,  where  the  law  gives 
the  rule  ;  in  other  cases,  by  the  plaintifi^s  demand.     3  DaD.  401. 
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A  voluntajy  conveyance  of  land  is  good,  for  the  purpose  of  giving 
jorisdiction,  if  the  party  receiving  the  conveyance,  had  a  right  to  it.  But 
a  fictitious  conveyance  of  land,  for  the  purpose  of  giving  jurisdiction  to 
the  Court,  will  not  have  that  effect,  and,  on  detection,  the  Court  will 
dismiss  the  action.     4  Dall.  330,  338. 

In  Massachusetts,  the  Courts  of  Common  Pleas  have  no  jurisdiction 
over  suits  on  probate  bonds,  which,  by  statute  regulation,  must  be  com- 
menced in  the  Supreme  Judicial  Court. 

CHAPTER  11. 

DISABILITY   OF   THE    PLAINTIFF. 

The  plaintiff  may  not  have  a  legal  capacity  to  bring  the  suit,  in  the 

manner  in  which  he  has  brought  U. 

i.  Alienage. 

Thus,  if  the  plaintiff  is  an  alien  enemy,  it  may  be  pleaded  in  abate- 
ment of  any  personal  acdon  ;  though,  if  the  fact  is  so,  the  plaintiff  may 
reply,  that  he  resides  in  the  country  under  a  permission,  which  may  be 
dther  express  or  implied.     10  Johns.  69. 

The  plea  should  set  forth  affirmatively  every  fact  requisite  to  prove, 
that  the  plaintiff  has  no  cause  of  action  ^  and,  it  is  not  sufficient  merely 
to  state,  that  the  plaintiff  came  here  without  safe  conduct.  For,  a 
prisoner  of  war  may  sue  and  be  sued,  and  the  exception  should  be 
confined  to  enemies,  aliens,  residing  in  their  own  country.  See  the 
opinion  of  Kent  C.  J.  in  Clarke  v.  Morey,  10  Johns.  69. 

If  the  action  is  real,  alienage  will  be  a  good  plea,  either  in  bar  or  in 
abatement.  The  plaintiff,  however,  may  reply,  that  he  is  naturalized. 
Far  mare  an  this  subject^  zee  the  JVotes  an  the  plea  ofAlien^  infra,  p.  82. 

2.  Infancy. 

If  an  infant  does  not  sue  by  guardian  or  next  friend,  this  may  be 
pleaded  in  abatement  of  the  writ.  3  Saund.  213,  n.  5.  See  notes  on 
the  plea  of  Infancy  of  the  Plaintiffs  infra,  p.  83. 

3.   Coverture, 

If  a  feme  covert  sues  without  her  husband,  or  takes  husband  pen- 
dente Ii<e,  this  may  be  pleaded  in  abatement,  to  any  suit  brought  either 
by  her  alone  in  her  own  right,  or  jointly  with  others  ;  and  this  is  a  good 
piea,  since  the  last  continuance^  if  she  takes  husband  pendente  lite ; 
but,  if  covert  when  the  suit  was  brought,  the  defendant  may  take  ad- 
vantage of  it  at  any  time,  as  it  shows  the  writ  to  be  absolutely  abated. 
Lutw.  1639.  And,  therefore,  if  feme  sole  administratrix  marries, 
while  an  action  by  her  is  pending,  the  writ  abates  ;  but  not,  if  she  is 
co-plaintiff  with  others.     14  Mass.  R.  295  ;  17  Mass.  R.  341. 

00  also,  if  the  husband  sues  alone,  where  he  ought  to  join  his  wife, 
or  joins  bis  wife,  where  he  ought  to  sue  alone,  this  is  sufilcient  cause  to 
abate  the  writ  by  plea.  However,  this  is  sufficient  cause  to  arrest 
judgment,  or  to  sustain  a  writ  of  error. 

Where  two  sue,  as  husband  and  wife,  it  may  be  pleaded  in  abate- 
ment, that  they  were  not  married  at  the  time  of  commencing  the  suit, 
or,  that  they  were  divorced. 

So  if  a  feme  sole  administratrix  sues  alone,  and  marries  pendente 
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lite^  the  writ  abates.     14  Mass*  R.  295.     See  Notes  an  the  plea  of 
Coverture  of  Plaintiffs  infra,  p.  84. 

4.  Nonjoinder;  Misjoinder  of  parties. 

If  the  plaintiff  has  omitted  to  join  with  him  in  the  action  any 
other  persons,  whom  the  law  requires  him  to  join,  the  defendant,  in 
cases  of  contract,  may  plead  the  nonjoinder  in  abatement,  or,  as  the 
wantV  proper  plaintiffs  is  an  exception  to  the  merits,  he  may  avail 
himself  of  the  nonjoinder  under  the  general  issue,  because  the  contract 
declared  on  does  not  appear  to  be  the  same  with  the  one  proved  ;  or, 
he  may  move  in  arrest  of  judgment ;  or,  if  the  defect  is  apparent  on 
the  record,  he  may  reverse  it  for  error.  2  Stir.  819 ;  1  Sid.  238 ; 
1  Saund.  164,  n.  I ;  291  f ;  2  Str.  1146.  See  Notes  on  the  plea  of 
Partners^  ^c,  post,  p.  88;  and  Notes  on  the  Want  of  Parties  in  the 
Realty^  and  in  the  Personalty^  infba,  p.  87. 

K  the  contract  is  under  seal,  the  defendant  may  pray  oyer  and  de- 
mur ;  or,  if  the  omission  is  apparent  from  the  declaration,  he  may  demur 
without  praying  oyer.     2  Str.  1 146. 

It  is  said,  however,  by  Parsons  C.  J.,  b  Baker  v.  Jewell^  that  the 
want  of  proper  plaintiffi,  in  actions  of  contract,  cannot  be  taken  ad- 
vantage of  by  plea  in  abatement.  6  Mass.  R.  462.  But  this  seems 
not  to  be  law.     See  1  Bos.  &  Pull.  67,  73. 

In  actions  by  executors,  nonjoinder  can  only  be  taken  advantage  of 
by  plea  in  abatement.  1  Saund.  154,  n.  1 ;  291  g.  See  Jurther,  the 
Notes  on  the  plea  of  "  Co-executors  not  nainedy^  infra,  p.  90. 

In  cases  of  tort,  arising  ex  contractu^  the  law  is  the  same  as  in  cases 
of  contract.     2  N.  R.  365. 

But  in  cases  of  tort  generally ^  if  the  defendant  would  take  advantage 
of  a  nonjoinder  of  proper  plaintifis,  he  must  plead  it  in  abatement. 
1  Bos.  &  Pull.  73 ;  6  T.  R.  766 ;  7  T.  R.  279 ;  5  East,  407 ; 
1  Saund.  291  g. 

In  Baker  v.  Jewell^  (6  Mass.  R.  460,)  Chief  Justice  Parsons  lays 
down  the  rule,  '^  that  if  one  man  is  legally  answerable  in  .a  personal 
action  to  two  or  more  persons  joindy,  if  he  will  setde  and  adjust  the  con- 
troversy with  either  of  them,  so  that  he  has  no  longer  an  interest  in  the 
dispute,  this  is  a  severance  of  the  cause  of  action,"  &c.  and  he  shall 
still  answer  to  the  rest.     See  also  7  T.  R.  279. 

If  persons  join  in  an  acuon,  who  ought  not  to  join,  the  defendant 
may  plead  in  abatement ;  may  take  advantage  of  it  under  the  general 
issue ;  may  demur  generally ;  or  may  arrest  judgment,  or  reverse  it  by 
writ  of  error,  if  the  misjoinder  appears  on  the  record.  2  Saund.  115 ; 
3  Lev.  363 ;  1  H.  B.  108. 

5.  Misnomer,  voant  of  Addition,  fyc* 

If  there  is  any  mistake  in  the  plainuff's  chrisdan  name  or  surname, 
or  his  place  of  residence,  or  his  addition,  degree,  or  occupation,  or  of 
the  capacity  in  which  he  sues  if  material  to  the  cause  of  action,  it  will 
be  good  cause  of  abatement ;  but  it  must  be  pleaded.  See  1  Mass. 
R.  79.  See  the  various  Notes  to  the  plea  of  Misnomer  of  Plaintiff, 
INFRA,  pp.  91,  92. 
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6.  Fictitious  Plaintiff. 

So  if  the  action  is  brought  in  the  name  of  a  fictitious  persoui  or 
one  who  was  dead  at  the  time  of  the  purchase  of  the  writ,  it  maj  be 
pleaded  in  abatement,  and  this  plea  to  one  plaintiff  abates  the  writ  to 
alL  1  Wils.  302;  Com.  Dig.  Abatement,  (E.  16;)  L 9  Johns.  308. 
For  the  case  of  a  defendant  dead  before  writ  purchased,  or  a  fictitious 
defendant,  see  Plowd.  Com.  89. 

7.  Jjunacy;  Statute  disability. 

So  lunacy,  or  any  other  statute  disability,  may  be  pleaded  in  abate* 
ment  of  any  suit  brought  by  a  person  under  guardianship,  if  not  properly 
brought.  Brayt.  18.  But  notwithstanding  lunacy,  a  person  is  liable 
to  be  sued  in  a  civil  action,  and  may  be  committed  in  execution* 
14  Mass.  R.  207. 

CHAPTER  in. 

EXEMPTION  or  THE  DEFENDANT. 

Tke  defendant  may  not  he  liable  to  the  suit  in  the  manner  in  which 

it  is  brought. 

1.  Coverture, 

A  ferae  covert  sued  alone,  may  plead  in  abatement,  that  she  is 
covert;  but  it  must  be  pleaded,  and  cannot  be  assigned  for  error. 
10  Mod.  166.  See  2  Eeb.  134.  See  the  Notes  on  the  plea  of  Cover- 
turey  INFRA. 

A  feme  sole,  sued  as  if  covert,  may  plead,  that  she  is  sole.  Fitzh. 
Abr.  Tit.  Brief,  281. 

If  two  are  sued  as  husband  and  wife,  they  may  plead  a  divorce  before 
the  writ  purchased,  and  it  shall  be  intended  to  continue  till  the  contrary 
is  shown.  Cro.  Eliz.  352,  pi.  6.  Or,  they  may  plead,  that  they 
never  were  married.     Com.  Dig.  Abatement,  (E.  6.) 

Generally,  if  a  feme  covert  is  joined,  where  she  ought  not  to  be, 
or  omitted,  where  she  ought  to  be  joined,  it  will  be  good  cause  of 
abatement,  if  pleaded.     See  Com.  Dig.  1  V.  22.  (F.  7.) 

2.  Others  not  joined. 

If  any  who  ought  to  be  jointly  sued,  are  omitted,  it  will  be  good 
cause  of  abatement,  if  pleaded.  1  Salk.  440,  Boson  v.  Sandford  et  aJ. 
In  this  case  advantage  was  taken  of  the  omission  under  the  general 
issue.  But  this  can  be  done  in  those  cases  only,  where  the  defect  is 
apparent  on  the  record.  8  Mod.  242.  But  the  rule  generally  is, 
that  the  omission  must  be  pleaded  in  abatement,  and  the  parties  omit- 
ted must  be  set  forth.  4  Mass.  R.  137 ;  1  Saund.  291  c ;  2  New  R. 
365.  See  the  various  Notes  on  the  pleas  of  Joint-contractor  not 
named,  infra,  pp.  100,  102. 

Where  the  action  is  on  a  bond,  and  it  appears  on  the  face  of  the 
declaration,  that  a  co-obligor  is  not  named,  and  is  living,  the  defendant 
may  plead  in  abatement,  or  the  Court  will  arrest  judgment  j  but  it  is 
no  ground  of  nonsuit,  on  the  plea  of  non  est  factum.  2  Taunts  254. 
See  1  Saund.  291  b,  n.  4. 
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3.  Partiei  joined^  who  might  not  to  he. 

hx  cases  of  contract,  if  any  are  Joined  as  defendants,  who  ought  not 
to  be,  advantage  may  be  taken  oi  the  misjoinder  on  the  trial  under 
die  general  issue ;  or,  if  it  appears  on  the  record,  the  defendants  may 
demur  generally,  or  move  in  arrest  of  judgment,  or  bring  a  Writ  of 
Error.  Archb.  PL  78 ;  2  New  R.  454.  The  same  rule  applies  to 
cases  ex  quasi  contractu  ;  and  also  to  cases  of  tort,  where  it  is  impossi- 
ble the  tort  should  be  joint ;  as,  for  wotds  spoken  by  two.    Ibid. 

4.  Infancy. 

In  some  few  special  cases,  infancy  of  the  defendant  may  be  pleaded, 
in  order  that  the  parol  may  demur ;  but  quaere,  if  ever  in  this  Com- 
monwealth.    iSiee  jurther,  hCotes  on  the  plea  oflrfancy  ofDefendantt 

INTRA,  p.  67. 

5.  JSTever  Executor ^  ^c. 

If  the  defendant  is  sued  in  a  certain  official  capacity,  for  instance,  as 
an  executor  &c.,  it  will  be  a  good  plea  in  abatement,  that  he  never  was 
execute^-,  &c.  Arch.  PI.  315.  ^ut  this  plea  he  will  plead  at  his 
peril ;  for,  if  he  has  rendered  himself  liable  as  executor  de  son  tortj  he 
may  be  held  to  answer  the  debt  out  of  his  own  goods,  whether  he  has 
property  of  the  deceased  to  the  amount  or  not.   I  Saund.  336  b,  n.  10. 

So  an  administrator,  sued  as  executor,  may  plead,  that  he  is  admin- 
trator,  and  not  executor,  &cc.  See  8  Johns.  126.  A  replication,  that 
he  is  executor  of  his  own  wrongs  is  bad  ;  the  taking  out  of  adminis- 
tration afterwards  purges  the  wrong.     lUd. 

6.  Death  of  Joint^contractor  or  tort-feasor^  ^. 

So,  death  of  a  joint-contractor  or  tort-feasor,  liefore  the  purchase  of 
the  writ,  wherein  be  is  named  as  co-defendant,  is  sufficient  to  abate 
the  writ,  if  pleaded  in  abatement ;  and  this  is  a  good  plea  even  in 
actions,  where  the  death  of  a  co-defendant  pendente  lite^  is  no  abate- 
ment. Com.  Dig.  Abatement,  E.  17 ;  Archb.  PI.  312.  See  post, 
p.  103. 

7.  Misnomer. 

A  misnomer  of  the  defendant's  christian  name  or  surname,  or  a 
transposition  of  his  names,  a  mistake  or  omission  of  his  degree  or  ad- 
dition, or  the  place  of  his  residence,  or  of  his  official  capacity,  where 
material  to  the  cause  of  action,  is  good  cause  to  abate  the  plaintiff's 
writ,  if  pleaded.  Lutw.  20 ;  Morgan's  Digest,  Abatement,  Part  3, 
Div.  8.  But  one  defendant  cannot  plead  the  misnomer  of  another. 
Lutw.  36.  See  the  various  annotations  under  the  plea  of  Misnomer, 
POST,  p.  104. 

8.  Migoinder;  Sole-tenancy;  Jfon-tenure. 

Where  several  are  sued  jointly  in  a  real  action,  each  or  any  of  whom 
holds  parcel  of  the  land  in  severalty,  it  may  be  pleaded  in  abatement ; 
because,  having  several  titles,  they  cannot  join  in  pleading  title. 

So,  in  a  real  action  against  several,  it  may  be  pleaded  in  abatement, 
that  one  is  sole  seised  of  the  whole,  or  that  one  does  not  hold.  8  Craucb, 
1^29;  12  Mass.  R.  485  ;  11  Mass.  R.  216 ;  14  Mass.  R.  161. 

Where  non-tenure  or  disclaimer  is  pleaded,  the  judgment  is,  that  the 
plaintiff  takes  nothing  by  his  writ ;  and  the  demandant  may  enter. 
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However,  the  demandant,  where  damages  are  to  be  recovered,  may 
maintain  the  aOegation  in  his  writ,  that  defendant  is  tenant.  Co.  Litt. 
362  b. 

An  iniant,  a  bishop,  Ssc.,  or  a  husband  for  the  wife,  cannot  disclaim ; 
because  seised  en  outer  droit    Ck)m.  Dig.  Disclaimer,  (C.) 

CHAPTER  IV. 

DEFECTS   IN   THE   COUNT* 

7%6  Count  may  be  defective. 

A  mistake  of  the  proper  form  of  action,  or  a  misjoinder  of  causes  of 
action,  which  cannot  properly  be  joined ;  a  premature  bringing  of  suit 
before  cause  of  action  accrued ;  a  defect  of  form  in  the  count  or  decla- 
ration ;  the  want  of  venue,  where  necessary ;  may  be  pleaded  in  abate- 
ment of  the  plaintiff's  writ ;  but  the  modern  practice  m  all  these  cases 
b  to  demur,  either  generally  or  specially,  accordingly  as  the  defect  is 
substantial  or  merely  formal.  See  fiirther  on  this  mbjedy  po$t^  under 
the  tide,  ^^  Ddecti  in  a  declaration^  and  the  usual  mode  of  taking  advan^ 
tage  of  them.    See  also  the  Notes  to  the  various  pleas  in  Abatement ^  to 

tM  Countf  INTBA,  p.  116. 

CHAPTER  V. 

VABIANCE  BETWEEN  THE  WRIT  AND  COUNT,  &C. 

There  may  be  a  variance  between  the  Writ  and  Count;  ot  between  the 

Writ  and  Summons. 

In  the  English  practice,  where  the  writ  and  count  are  separate,  a 
material  variance  between  them  will  abate  the  writ  on  plea  pleaded. 
But  according  to  the  practice  in  Massachusetts,  and  other  States  where 
the  declaration  is  inserted  in  the  writ  itself,  there  seems  to  be  no  room 
for  an  abatement  of  the  writ  on  such  account.  But  for  a  material 
variance  between  the  writ  and  the  summons,  which  it  is  required  by 
law  should  be  left  with  the  defendant,  where  his  estate  is  attached,  the 
writ  may  be  abated  by  plea. 

And,  therefore,  it  is  supposed  from  analogy  to  the  English  decisions, 
that  a  variance  in  the  summons  from  the  writ,  in  the  name,  place  of 
abode,  degree,  or  occupation,  or  official  capacity,  where  material,  of 
either  of  the  parties,  or  in  the  date,  form  of  action,  amount  attached, 
or  the  amount  of  damages,  may  well  be  pleaded  in  abatement  of  the 
plaintiff's  writ.  So,  also,  if  the  summons  should  vary  from  the  form 
prescribed  in  the  statute,  or  if  an  abstract  of  the  writ  should  be  wholly 
omitted  in  it,  or  set  forth  so  imperfectly,  that  the  defendant  could  not 
have  sufficient  notice  of  the  plaintiff's  cause  of  action,  the  writ  might 
be  abated  by  plea.  In  many  of  these  cases,  however,  by  the  liberality 
of  modem  practice,  the  exception  would  be  waived  on  terms. 
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CHAPTER  VI. 

DEFECT    IN    THE    WRIT,    &C. 

The  Writ  may  be  defective^  or  liabh  to  exception : 

r.  ON  ACCOUNT  OF  MATTEB  INTBINSIC. 

1«  In  Form* 

If  a  writ  varies  materially  from  the  form  prescribed  by  statute,  either 
by  the  addition  of  words  not  contained  in  it,  or  by  the  omission  of  such 
as  are  so,  this  will  furnish  sufficient  ground  to  abate  the  writ  by  plea  : 
and  quaere,  in  many  cases  if  not  on  mere  motion,  or  if  the  Court  will 
not,  in  most  cases,  abate  the  writ  ex  officio^  on  suggestion  by  any  one 
as  amicus  curice^  die  defect  being  fatal,  and  also  apparent  on  the  face 
of  the  writ. 

If  a  writ,  when  served^  contained  no  declaration,  and  no  cause  of 
action  set  forth  in  it,  tliis  is  sufficient  cause  of  abatement,  and  cannot 
be  amended  by  filing  a  count.     2  Pick.  420. 

2.  In  the  Indorsementy  TestCj  and  Date  of  the  Writ. 

If  the  writ  is  not  indorsed,  it  may  be  pleaded  in  abatement  at  the 
ireturn  term,  but  not  afterwards ;  the  defect  is  considered  as  waived. 
2  Mass.  R.  102. 

In  England,  without  a  teste,  the  writ  is  nuU,  and  cannot  be  amended. 
1  Show.  80 ;  2  Jones,  83. 

In  2  Pick.  592,  it  is  held,  that  the  teste  of  a  writ  is  merely  matter  of 
form,  and  after  a  joinder  in  demurrer,  it  is  too  late  to  object,  that  the 
writ  does  not  bear  test  in  the  name  of  the  first  justice  of  the  Court 
who  is  not  a  party,  as  required  by  the  constitution. 

If  the  writ  should  be  under  the  teste  of  a  judge,  who  is  a  party  or 
interested,  this  must  be  pleaded  in  abatement,  with  an  averment  of 
identity  of  person.     7  Mass.  R.  209 ;  I  Salk.  201. 

But  if  a  judge,  so  interested,  should  sit  in  the  cause,  the  judgment 
would  be  merely  void. 

A  defect  in  the  date  does  not  vitiate  the  writ.     2  Wils.  91 « 

S»Inthe  Service  and  Return. 

A  material  defect  in  the  return  of  a  writ  is  sufficient  ground  to  abate 
the  writ,  either  by  plea  or  on  motion  ;  and,  as  the  defect  is  apparent 
on  the  face  of  the  writ,  probably  the  Court  will  abate  the  writ  ex  officio, 
on  suggestion  by  any  one  as  amicus  curia.  This,  however,  would  only 
be  in  cases,  where  it  appears  by  the  return,  that  the  service  is  insuffi- 
cient ;  or,  where  a  sufficient  service  does  not  appear,  and  the  returning 
officer  is  dead,  so  that  amendment  is  impossible.  For,  the  Court  will 
permit  the  returning  officer,  after  removal  from  office,  or  after  the  term 
of  his  office  has  expired,  to  come  in  and  amend  his  return. 

And,  therefore,  in  Massachusetts,  if  it  does  not  appear,  by  the  re- 
turn, that  a  summons  has  been  left,  in  cases  where  property  has 
been  attached ;  or,  if  the  date  of  the  service  is  less  than  the  proper 
number  of  days  before  the  return  day,  the  writ  may  be  abated  in 
either  of  the  ways  before  suggested ;  or  the  judgment  might  be  re- 
versed for  error,  after  a  default. 

So»  if  the  official  capacity  of  the  retummg  officer  does  not  appear  on 
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the  writ,  it  will  be  cause  of  abatement ;  though,  if  the  writ  has  been 
served  by  a  proper  officer  in  fact,  an  amendment  would  be  permitted. 

So,  if  process  is  returned  by  one,  who  is  not  a  proper  returning  offi« 
cer  in  that  particular  case ;  as,  if  a  constable  serves  a  writ,  in  a  real 
action ;  or  a  coroner,  where  the  sheriff  ought  to  serve  the  writ,  &c. 
this  might  be  pleaded  in  abatement ;  or  the  writ  woul^  be  set  aside  ex 
officio  by  the  Court,  on  suggestion  by  any  one  as  amicus  curutj  the 
defect  b^g  apparent  on  the  record,  and  the  service  being  void. 

4.  Local  Action  brought  in  a  tvrong  County. 

If  a  local  action  is  brought  in  a  wrong  county,  this  may  be  pleaded 
in  abatement  of  the  plaintiff's  writ,  as  well  as  to  the  jurisdiction.  If  it 
appears  on  the  face  of  the  record,  the  defendant  may  demur }  or,  the 
plaintiff  may  be  nonsuited.     1  Wils«  165  ;  1  Cowp.  409. 

IL  THE  ACnON  MAY  BE  ABATED  BY  MATTER  DEHORS  THE  WRIT. 

1.  Act  of  the  Plaintiff  or  Demandant. 

If  a  disseisee  enters  on  the  disseisor,  while  an  action  is  pending  to 
recover  the  land,  it  abates  the  writ.  4  E.  4,  34.  And  entry  on  part 
abates  the  writ  for  the  whole.  Ibid.  See  2  Brownl.  231.  But  not 
if  the  act  is  a  mere  trespass..   Plowd.  91. 

And  generally,  if  the  plaintiff  or  demandant  usurps  a  right  to  that 
which  he  claims,  his  writ  shall  abate  ^  for  he  destroys  his  action  by  his 
own  acL    Morgan's  Digest,  Abatement. 

But  an  entry,  after  verdict  and  before  judgment,  does  not  abate  the 
writ,  because  it  cannot  be  pleaded.    2  Brownl.  231  ;  Cro.  Eliz#  767. 

And  an  entry  without  claim  is  not  sufficient  to  abate  the  writ,  or  if 
the  tenant  re-enters  and  holds.     Ibid. 

So  if  the  plaintiff  pursues  another  remedy,  or  receives  part  of  his 
demand  pencfing  the  action,  and  the  defendant  can  show  an  acquittance, 
the  writ  must  abate.     Com.  Dig.  1  V.  57. 

2«  Act  of  a  Stranger. 

If  land  be  recovered  by  a  stranger  against  die  defendant,  though  it 
be  by  his  mispleading,  if  not  by  collusion,  it  abates  the  demandant's 
wriL  But  not  if  the  recovery  was  by  render  or  upon  default.  Com. 
Dig.  Abatement,  H.  54.     See  also  14  Mass.  R.  409. 

3.  Estate  determined. 

If  the  plaintiff's  estate  determines  pending  the  writ,  it  is  good  cause 
to  abate  his  writ }  as  if,  pending  an  action  of  Waste,  tenant  in  tail  be- 
comes tenant  in  tail  after  possibility  of  issue  extinct.     1  Rol.  82. 

4.  Because  another  Action  is  pending. 

It  is  a  good  plea  in  abatement  of  the  plaintiff's  writ,  that  another 
action  was  pending,  for  the  same  cause  of  action,  in  the  same  Court, 
at  the  time  of  the  commencement  of  the  principal  suit.  2  Ld.  Raym. 
1014 ;  1  Salk.  329*  Or,  that  another  action  was  pending  in  another 
Court.    Ibid.     5  Co.  61  b. 

But  it  is  no  plea,  that  another  acdon  is  pending  in  another  State. 
1  Wheat.  215. 

A  plea  of  foreign  attachment  pending  ui  another  State,  was  held  a 
good  plea  in  abatement.     1  Johns.  101. 

4 
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But  note,  if  a  second  writ  is  brought,  tested  the  same  day  another 
suit  is  abated,  it  shall  be  deemed  to  be  sued  out  after  the  abatement  of 
the  first.     Morgan's  Digest,  Abatement,  Part  V,  Div.  4. 

If  two  writs  are  pending  for  the  same  cause  of  action,  and  it  does 
not  appear  which  issued  first,  both  must  abate.  For  one  may  be 
pleaded  to  the  ^her.     3  Burr.  1434. 

A  person  cannot,  by  discontinuing  a  suit,  after  plea  pleaded  in 
abatement,  {the  pending  of  another  suit^)  obviate  the  efifect  of  such 
suit.  Because  it  is  not  necessary,  to  the  validity  of  the  plea,  that  such 
action  should  be  pending  at  the  time  of  plea  pleaded,  but  only  at 
the  time  of  the  commencement  of  the  second  suit.  And,  thereforei 
a  replication  of  a  nonsuit  of  such  prior  action,  whether  commenced 
by  the  plaintiff  himself,  or  Jas  in  cases  of  qui  tarn  actions)  by  a  stranger, 
will  be  bad.  See  the  opinion  of  Parsons  C.  J.,  in  Commonwealth  v. 
ChurchiUf  5  Mass.  R.  175.     See  also  I  Johns.  Cas.  397. 

5.  On  account  of  other  Causes* 

Where  an  action  is  commenced  against  one  who  does  not  reside 
within  this  Commonwealth,  and  having  no  property  here,  and  a  person 
is  summoned  as  trustee,  the  defendant  may  appear  and  plead  in  abate- 
ment, that  the  supposed  trustee  has  never  haa  any  effects  of  the  defend- 
ant in  his  possession^  and  thus  abate  the  writ,  and  need  not  wait  for  the 
trustees  to  disclose ;  such  plea  is  good  on  demurrer.     12  Mass.  R.  36. 

6.  On  account  of  the  Death  of  some  of  the  Parties, 

The  rule  at  common  law  is,  "  Wherever  the  death  of  any  party 
happens  pending  the  writ,  and  yet  the  plea  is  in  tlie  same  condition,  as 
if  such  party  were  living,  there  such  death  makes  no  alteration."  For, 
where  the  death  of  the  parties  makes  no  change  of  proceeding,  it 
would  be  unreasonable,  that  the  surviving  parties  should  make  any 
alteration  in  the  writ;  and  it  would  be  absurd,  that  what  made  no 
alteration,  should  change  the  writ  and  the  process  ;  and  on  this  rule  all 
the  diversities  turn.  Gilb.  Hist,  of  C.  B.  195,  cited  in  Yin.  Abr. 
Abatement,  L.  a. 

And,  therefore,  if  there  be  two  joint-tenants  or  coparceners,  and  they 
bring  a  real  action,  and  one  is  summoned  and  severed,  the  other  shall 

Eroceed  for  his  moiety  ;  and  if  the  one  severed  dies,  the  writ  abates, 
ecause  he  goes  for  the  whole,  on  the  death  of  the  joint-tenant,  or  of 
the  coparcener  without  issue ;  and  it  would  be  improper  to  do  it  on 
that  writ,  where,  by  the  summons  and  severance,  he  went  only  for  a 
moiety  before  ;  and  the  writ  cannot  have  a  double  efiect,  to  go  on  for 
a  moiety,  in  case  of  summons  and  severance,  and  for  the  whole,  m 
case  of  survivorship.     Ibid. 

And  the  rule  is  the  same,  if  the  joint-tenants  proceed  without  sum- 
mons and  severance ;  for,  in  the  case  of  the  death  of  one,  the  writ 
abates.    Ibid,     See  1 1  Mass.  R.  56. 

But  in  personal  and  mixt  actions,  where  there  is  summons  and  sever- 
anccj  if  one  of  the  plaintiffi  should  die,  the  writ  shall  not  abate,  because 
they  go  on  for  the  whole  after  summons  and  severance ;  and  if  they 
were  to  have  a  new  writ,  it  would  only  give  the  Court  authority  to  go 
on  for  the  whole.     See  Gilb.  C.  B.  197.     See  also  2  Buls.  262. 

But,  if  there  is  not  summons  and  severance,  if  one  of  the  plaintiffs 
dies,  the  writ  abates ;  as,  in  Debt,  Trespass,  &c.     And  generally  in 
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all  actions,  where  one  of  the  plaintifis  dies,  the  writ  abates.  Vin.  Abr. 
Abatementi  L.  a.  However,  where  aa  action  is  brought  by  two  execu- 
tors, the  death  of  one  does  not  abate  the  writ.    Idem,  cites  Vent.  235. 

Under  the  Stat.  1785,  ch.  62,  co-heirs  and  joint-tenants  may  sue 
severally  at  discretion,  but  if  they  join,  still  the  disability  of  one, 
whether  existing  at  the  time  of  commencing  the  suit  or  occurring 
afterwards,  abates  the  suit  as  to  all.  And  since  this  statute,  it  is  setded, 
that  summons  and  severance  will  not  lie  for  co-heirs  and  joint-tenants. 
10  Mass.  R.  179.  In  such  case,  itApot  necessary  to  plead,  that  one 
of  the  demandants  is  dead,  the  suit  i^loated  on  mere  suggestion  on  the 
record,  but  the  tenant  recovers  no  costs.     1 1  Mass.  R.  56. 

In  a  suit  by  husband  and  wife,  if  either  the  husband  or  the  wife  dies, 
the  writ  abates.  4  Hen.  &  Munf.  410.  But  if  the  suit  is  for  a  per- 
sonal thing  in  her  right,  the  death  of  the  husband,  if  is  said,  shall  not 
abate  the  writ.     4  Hen.  &  Munf.  452. 

So  the  death  of  the  tenant  or  defendant  since  the  last  continuance, 
may  be  pleaded  in  abatement.  Com.  Dig.  Abatement,  H.  34.  See 
4  Pick.  308. 

So  the  death  of  one  defendant  or  tenant  abates  the  writ ;  but  not 
where  the  other  has  the  whole  by  survivorship.     Idem.  H.  35. 

So  where  by  the  death  of  a  stranger,  no  cause  of  action  remains, 
the  writ  shall  abate,  as  a  writ  against  ^r  auier  vie,  abates  by  the  death 
of  cestui  que  vie  znd  the  entry  of  iiim  in  reversion.  But  generally  a 
writ  does  not  abate,  by  the  death  of  any  one  who  is  not  a  party  to  it. 
See  this  subject  at  large  in  F^in.  Abr.  Abatement j  (L.  a,  be.)  Com. 
Dig  Abatement,  H.  33,  34,  35. 

Where  there  are  two  defendants,  (so,  also,  in  the  case  of  husband 
and  wife,)  and  one  dies,  after  verdict,  no  judgment  can  be  entered. 
Cro.  Car.  509.  But,  in  cases  of  tort,  where  the  wrong  is  joint  and 
several,  perhaps  it  may  be  otherwise. 

In  Massachusetts,  by  Stat.  1783,  cb.  32,  <^  10,  in  case  of  the  death 
of  either  party,  before  the  sitting  of  a  Court  appealed  to,  or  while  a 
suit  is  depending,  before  final  judgment,  if  the  cause  of  action  survives, 
the  executor  or  administrator  may  come  in  and  prosecute  or  defend, 
&c.  But  where  the  cause  of  action  does  not  survive,  if  either  party 
dies,  the  writ  abates.     3  Mass.  R.  296. 

At  common  law,  the  action  of  Replevin  sumves  the  death  of  the 

SIlaiDtiff,  but  not  the  deadi  of  the  defendant.    4  Mass.  R.  480 ;  3  Mass. 
\.  322.     But,  by  Mass.  Stat.  1822,  ch.  110,  actions  of  Replevin  and 
Trover,  survive  to  the  executor  or  administrator. 

An  action  against  a  sheriff,  for  the  default  of  his  depuQr  in  neglect- 
ing to  levy  an  execution,  does  not  survive  o^ainst  the  administrator  of 
the  deputy  sheriff.     13  Mass.  454. 

But  an  action  against  a  sheriff  for  the  default  of  his  deputy,  in  not 
returning  an  execution,  survives  to  the  administrator  of  the  judgment 
creditor.     7  Mass.  R.  317. 

As  to  what  actions  survive  to  an  executor,  &c.,  see  Com.  Dig.  Ad- 
ministration, (B.  13.) 
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CHAPTER  VII. 

IN  WHAT  CASES  THE  COURT  WILL  ABATE  THE  WRIT  EX  OFFICIO. 

1.  Id  general,  where  there  is  cause  of  abatement  apparent  on  the 
record,  the  Court,  witliout  plea  by  the  defendant,  on  suggestion  by  any 
one  as  amictts  curuB,  will  abate  the  writ  ex  officio  ;  as,  where  the  writ 
appears  to  be  brought  before  cause  of  action  accrued.  ^  Lev.  1 97  ; 
i  Salk.  220,  pi.  7 ;  6  Mo.  198^So,  if  the  defendant  pleads  in  bar. 
10  Mo.  170.  ^ 

But,  on  the  other  liand,  if  the  cause  of  Abatement  does  not  appear 
on  the  writ,  the  defendant  must  show  it  in  his  plea.  1  Salk.  220  ;  10 
Mo.  170 ;  1  Rol.  R.  2 ;  4  Bac.  Abr.  44. 

2.  Where  a  writ  is  absolutely  abated,  or  where,  if  judgment  is  ^ven 
thereon,  it  will  be  erroneous,  the  Court  will  abate  the  writ  on  sugges- 
tion, without  plea.  As,  if  a  woman  demandant  or  plaintiff  dies,  or  takes 
husband.  2  Brown.  235.  \In  this  remarkable  case^  the  judgment 
U7CU  reversed^  although  on  every  single  point  necessarily  involved  in  the 
decision^  there  were  either  three  of  the  justices  to  tioo^  or  four  to  one, 
against  it,"] 

But  if  a  writ  is  only  abateable,  it  must  be  pleaded  ;  and  if  the  mat- 
ter cannot  be  pleaded,  the  writ  does  not  abate.  Com.  Dig.  Abate- 
ment.     (K.  1 .)     And,  as  a  general  rule, 

3.  Matters  of  form  must  be  pleaded  in  abatement;  matters  of  sub- 
stance need  not. 

4.  In  actions  of  foreign  attachment,  where  the  plaintiff,  and  the  de- 
fendant, and  the  trustee,  are  all  inhabitants  of  another  State,  and  the 
writ  has  been  served  on  the  trustee  alone  within  this  State,  the  Court 
will  dismiss  the  action  ex  officio.     10  Mass.  R.  343. 

CHAPTER  Vffl. 

WHAT  IS  AIDED  BT  THE  DEFENDANT'S  APPEARANCE  AND  PLEADING  TO 

THE  MERITS,  OR  OTHER  ACT. 

If  the  defendant  voluntarily  appears,  want  of  form,  misnomer,  want 
of  addition,  and,  it  se^s,  even  die  want  of  the  proper  number  of  days 
between  the  teste  an(Return  of  the  writ,  may  be  aided,  unless  the  de- 
fendant takes  notice  of  the  defect  by  plea  or  other  challenge.  1  Salk. 
69  ;  4  Mass.  R.  438. 

So  irregularity  in  the  service  of  process  is  waived  by  a  general  ap- 
pearance. Rid.  See  1  Bos.  &  P.  250;  1  Moore,  299;  2  Str.  1072; 
3  Cranch,  496  ;  4  Cranch,  180,  421. 

So,  in  the  Courts  of  the  United  States,  the  want  of  service  is  waived 
by  appearance,  even  when  the  party  resides  in  another  district  into 
which  the  process  could  not  run.     See  4  Cranch,  421. 

If  one  sued  as  tenant  of  the  freehold,  though  not  so  in  fact  at  the 
time  of  the  purchase  of  the  writ,  becomes  so  by  his  oum  act  subse- 
quendy,  as  by  purchase,  acceptance  of  a  surrender,  or  the  like,  or  re- 
covers agamst  a  stranger,  and  takes  possession,  pending  the  suit;  the 
writ,  though  at  first  abateable,  is  thereby  rendered  good.  But  if  be 
becomes  tenant  of  the  freehold  by  act  of  law^  as  by  descent,  or  if  he 
purchases  joindy  with  a  stranger,  the  writ  is  not  made  good.  Com. 
Dig.  Abatement.     (O.  1.) 
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CHAPTER  DC. 

Of  THE  REQUISITES  IN  A  PLEA  IN  ABATEMENT. 

In  Massachusetts,  pleas  in  Abatement  must  be  filed  in  the  Court  of 
Common  Pleas,  before  the  jury  is  irapannelled.  4  Mass.  R.  593. 
But,  in  the  Supreme  Judicial  Court,  they  may  be  filed  at  any  time 
before  imparlance.     9  Mass.  R.  217. 

1.  In  general  the  plea  must  give  the  plaintiff  a  better  writ.  Yelv. 
112.  Thus,  if  he  pleads  to  the  jurisdiction,  the  plea  should  show  what 
Court  has  jurisdiction,  if  there  be  any,  for  if  no  court  within  the  Unit- 
ed States  has  jurisdiction,  it  may  be  given  in  evidence  under  the  gen- 
eral issue,  in  bar :  If  the  plea  is  for  a  misnomer,  it  should  set  forth 
the  defendant's  true  name ;  and  the  same  rule  applies  in  analogous 
cases.     10  Mod.  208  ;  2  Ld.  Raym.  1 178. 

But  the  defendant  in  his  plea  need  not  give  a  better  writ,  if  the  plea 

§oes  to  the  matter  and  substance  of  the  writ ;  or,  if  the  plea  avoids 
be  whole  action  of  the  demandant  or  plaintiff;  as,  non-tenure ;  entry 
of  the  demandant  pending  the  writ,  &c. 

2.  A  plea  in  abatement  must  be  precise,  strictly  exact,  and  certain 
to  every  intent.  Co.  Litt.  303  a;  3  T.  R.  186;  10  Mo.  208; 
2  Saund.  209  b  (n).  So  that  nothing  be  left  to  intendment  or  infer- 
ence. I  Saund.  2i91  a  (n.  2).  It  must  be  consistent  with  itself, 
and  not  repugnant.  And  it  is  held,  that  a  defect  inform^  in  a  plea 
in  abatement,  may  be  taken  advantage  of  on  a  general  demurrer. 
1  Mass.  R.  495. 

3.  Tbere  should  be  great  correctness  in  the  conclusion  of  a  plea  in 
abatement,  because  the  Court  will  only  give  the  judgment  prayed  for. 
10  East,  87.  And  therefore  if  the  defendant  omit  to  pray  judgment, 
or  pray  a  wrong  one,  the  plea  will  be  ill.  1  Salk.  297,  298  ;  3  T. 
R.  185.  Therefore,  also,  if  a  plea  containing  matter  of  abatement 
only,  conclude  in  bar,  and  is  disallowed,  the  Court  will  give  final  judg- 
ment See  10  Johns.  49 ;  1  Ld.  Raym.  693 ;  2  Wils.  87 ;  1  Sid. 
190;  see  1  Lev.  312.  But  if  a  plea  so  pleaded,  is  not  verified  by 
aflidaiat,  (where  the  practice  is  such,)  the  plaintiff  may  consider  it  as  a 
nullity,  thus  treating  it  as  a  pUa  in  abatement  without  affidavit,  and 
sign  judgment  as  for  want  of  a  plea.  3  Caines,  99.  Where,  however, 
matter  in  bar  is  pleaded  with  a  conclusion  in  abatement,  it  will  be 
considered  as  a  plea  in  bar ;  for  the  plea  cannot  give  a  better  writ,  and 
if  the  plea  is  disallowed,  peremptory  judgment  will  be  given.  See  2 
Saund.  209  d,  in  notia.  Yet,  if  a  plea,  containing  matter  which  may 
be  pleaded  either  in  bar  or  abatement,  concludes  in  abatement,  it 
will  be  considered  as  a  plea  in  abatement.     See  6  Taunt.  585. 

According  to  other  authorities,  it  is  at  the  election  of  the  plaintiff,  to 
consider  it  either  in  bar  or  abatement.  Morgan's  Dig.  Abatement, 
Part  5,  Div.  5, 0  3 ;  2  Rol.  Ref.  64 ;  2  Mod.  63.  In  Ihley  v.  Sivbhs^ 
5  Mass.  R.  280,  Parsons  C.  J.  recommends  that  all  pleas  in 
abatement  should  conclude  to  the  writ,  and  not  to  the  writ  and  decla- 
ration. 

4.  A  plea  in  abatement  must  be  free  from  duplicity.  Com.  Dig. 
Abatement,  (I.  3.)  The  plea  mqst  not  contain  two  several  matters, 
each  of  which  aloue  is  a  sufficient  answer  to  the  plaintiff's  writ.  Nei- 
ther shall  the  defendant,  at  the  same  time,  plead  two  several  pleas  in 
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abatement,  each  of  which  is  an  answer  to  the  whole  of  the  plaintiff's 
writ.  Thus  in  Replevin,  the  defendant  shall  not  plead  property  in 
another  J  and  also,  that  he  took  them  in  another  viUe.  But  he  may 
plead  two  different  pleas  in  abatement  to  two  different  parts ;  as,  in 
replevin  for  two  oxen,  be  may  plead,  property  in  a  stranger^  to  one, 
and  a  taking  in  another  place,  as  to  the  other.  So,  also,  the  defend- 
ant, at  the  common  law,  may  plead  one  plea  in  abatement,  and  after 
that  is  decided,  may  plead  another,  if  compatible  with  the  order  of 
pleading  such  pleas.  See  Morgan's  Digest,  Abatement,  Part  5,  Div. 
6 ;  D.,  E.,  F. 

Several  defendants  may  plead  several  pleas  in  abatement,  and  judg- 
ment in  favor  of  either  of  the  defendants  abates  the  writ  for  all.  See 
Co.  Litt.  125  b,  Cuppledick  v*  Terwhit ;  Hob.  250. 

So  one  defendant  may  plead  in  abatement,  and  the  other  in  bar. 
Co.  Litt,  125  b. 

If  one  defendant  plead  in  abatement,  matter  apparent  on  the  face 
of  the  writ,  the  other  need  not  answer ;  but,  if  it  is  matter  dehors^  he 
must  answer.     Morgan's  Dig.  Abatement,  Part  5,  Div.  5.     I. 

5.  A  plea  in  abatement,  as  well  as  a  plea  in  bar,  must  either  con- 
tsun  matter  of  law,  to  be  tried  by  the  Court ;  matter  of  fact,  to  be 
tried  by  the  jury ;  or,  matter  of  record,  to  be  tried  by  the  record ; 
and  these  must  not  be  so  mixed  together,  as  |o  be  triable  by  neither. 
9  Co.  24  b ;  1  Leo.  193 ;  1  Sid,  102. 

Where  the  plea  professes  to  answer  the  declaration,  it  must  an- 
swer the  whole  of  it.  See  5  T.  R.  553,  Otherwise  it  will  be  bad.  lb. 

CHAPTER  X- 

IN  WHAT  CASES  THE  WRIT  ABATES  ALTOGETHER,  OR  ONLY  PRO  TANTO. 

The  general  rule,  laid  down  by  Lord  Coke,  is  this :  '^  Where  a  man 
brings  an  acdon,  be  the  writ  general,  or  certain  and  particular,  and 
be  demands  two  things ;  and,  (f  his  own  shoioingj  it  appears,  that  he 
may  not  have  an  action  or  better  writ  for  one  of  them }  there  the 
writ  shall  not  abate  for  the  whole ;  but  shall  stand  ibr  that  which  is 
good.  But,  when  a  man  brings  an  action  for  two  things,  and  it  ap- 
pears, that  he  may  not  have  this  writ  for  one ;  but  may  have  another 
m  another  form,  there  the  writ  shall  abate  in  the  vAiole ;  and  shall 
not  stand  for  that  which  is  good."  See  4  Leonard,  39 ;  1 1  Rep,  45  b ; 
1  N.  R.43;  2  Saund.  210  n. 

Where  an  action  well  begun,  is  determined  as  respects  part,  by  act 
of  law,  if  the  same  remedy  remains  for  the  residue,  the  plaintiff  may 
proceed  for  the  residue  in  that  action  ;  but,  if  the  like  action  does  not 
remain  for  the  residue,  the  whole  suit  abates.     Co.  Litt.  285  a. 

It  is  Ifiud  down,  if  a  writ  abates,  by  plea  of  matter  of  fact  by  one^ 
it  does  not  abate  as  to  others,  as  misnomer  of  one  defendant  abates  the 
writ  only  as  to  him,  and  it  shall  stand  ^ood  against  those  who  are 
well  named.  8  Co.  159  b.  But  this,  it  is  presumed,  can  extend  to 
torts  only,  which  are  several  in  their  nature  as  well  as  joint ;  for,  in 
cases  of  joint  contracts,  if  the  writ  abates  as  to  one,  the  pkbdff  cannot 
succeed  as  respects  the  others.     Therefore  quaere. 

The  disabili^  of  one  plaintiff  or  one  defendant,  generally  abates 
the  writ  in  toto.    8  Co.  159. 
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Iq  wme  cases,  for  uncertainty,  a  writ  may  be  abated  in  part.  See 
llfMod.  136.  In  this  case  a  writ  was  abated  in  part,  on  motion 
in  arrest  of  judgment,  for  the  uncertainty  of  the  charge. 

In  Ld.  Raym.  280,  it  is  said  the  Court  were  of  opinion,  that  in  real 
actions,  a  writ  mky  abate  in  part ;  but  in  personal  actions,  it  must 
abate  for  the  whole,  or  not^at  alL 

And  therefore  in  an  action  on  the  case  on  several  promises,  if  it 
appears  that,  in  one  of  them,  the  action  was  brought  be&re  any  cause 
of  action,  the  writ  abates  for  the  whole.     Lutw*  1 592. 

CHAPTER  XI. 

OF  THE  JTJDGHENX  ON  A  PLEA  IN  ABATEMENT. 

1,  If  the  Plaintiff  joins  issue. 

If  the  defendant  pleads  in  Abatement,  and  the  plaintiff  joins  issue 
upon  it,  if  the  issue  is  found  for  the  defendant,  the  writ  abates. 

But  if  it  be  found  against  the  defendant,  final  or  peremptory 
judgment  sball  he  given  against  him.  2  Wils.  367;  Ld.  Raym. 
338,  594;  1  Vent.  22;  2  Saund.  211  a,  en  notis. 

And  the  law  is  analogous,  on  a  counterplea  of  view,  voucher,  re- 
ceipt, or  aid  ;  for,  if  the  issue  being  joined,  b  found  by  die  jury  for 
the  defendant,  the  judgment  will  be  conformable  to  the  prayer  of  the 
plea  ;  t.  e.  that  view,  aid,  receipt,  &ec.  be  granted ;  or  that  the  vouch- 
er shall  stand.  But,  if  the  issue  is  found  for  the  demandant,  he  shall 
then  have  peremptory  judgment,  to  recover  the  land.  However,  on 
such  prayer  in  aidj  inc.  if  the  demandant,  instead  of  joining  issue, 
demurs ;  the  judgment,  if  for  the  demandant,  shaU  be,  that  the  defend- 
ant answer  over ;  if  for  the  defendant,  that  the  view  &c.  he  awarded* 

See  Yin.  Abr.  Abatement,  (U  b.) ;  Yelv.  112  ;  Sid.  252,  pi.  22; 
1  Lev.  162 ;  Ld.  Raym.  593. 

But  it  aeenss,  if  the  issue  is  tried  by  certificate,  or  by  inspection, 
or  by  the  record,  or  in  any  other  way  than  by  a  JHry,  the  judgment, 
if  for  the  plaintiff,  will  be,  that  the  d^endant  answer  over.  1  Liev. 
163 ;  Lat.  178 ;  Ld.  Raym.  550. 

Where  matter  in  bar  is  pleaded  in  abateinent,  the  plaintiff  shall  have 
judgment  in  chief.  Per  Gould  J.  1  Ld.  Raym.  593.  But  the 
decision  of  the  Court  on  the  case  itself,  was  inconsistent  with  that 
principle. 

2.  Jf  the  Plaintiff  demurs. 

If  the  defendant  pleads  in  abatement,  and  the  plaintiff  demurs,  if 
the  judgment  is  for  defendant,  it  will  be  that  the  wnt  abate  ;  if  for  die 
plaintiff,  that  the  defendant  ansioer  over. 

And  the  judgment  to  abate  may  be  in  part  only,  according  to  the 
matter  of  the  plea,  though  the  prayer  is  to  abate  altogether.  2  Bos. 
&  P.  420. 

But  note,  that  on  a  demurrer  to  a  plea  in  abatement  since  the  last 
continuance,  the  judgment,  if  for  the  plaintiff,  is  final.  1  1^.  252  ; 
see  1  Wheat.  215. 

If  there  is  a  good  plea  in  abatement,  and  the  plaintiff  demurs  or  re- 
plies, as  to  a  plea  in  bar,  it  will  be  a  discontinuance.  Fitzg.  269,  270.. 
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If  there  is  a  bad  plea  in  abatement,  anS  the  plaintiff  demurs  as  to 
a  plea  in  bar,  and  the  defendant  joins  in  demarrer  as  to  a  plea  in  bar, 
final  judgment  will  be  given,  ^uod  nota.  Al.  17 ;  3  H.  6,  35 ; 
Morgan's  Digest,  Abatement,  Part  6,  Dir.  7;  A.  11,  17.  Where 
there  is  a  bad  plea  in  abatement,  though  the  replicaticm  is  in  bar,  there 
shall  be  a  respandecu  ouster.    Ibid. 

3.  If  the  Plaintiff  replies* 

If  the  defendant  pleads  in  abatement  and  the  plamtiff  replies,  and 
the  defendant  demurs,  the  judgment,  if  for  the  defendant,  shall  be,  that 
the  writ  abate ;  if  for  the  plaintiff,  that  the  defendant  anstoer  over. 
See  1  Ld.  Raym.  594. 
•  And  the  law  is  the  same,  if  the  plaintiff  tenders  an  issue  to  the 

Elea  in  abatement,  and  the  defendant  refuses  it,  and  demurs.      10 
I.  4,  6. 

If  the  defendant  pleads  in  abatement  of  the  writ,  matter  dehors, 
and  the  plaintiff  replies,  and  the  defendant  demurs  to  the  replication 
and  prays  judgment  of  the  action^  {not  of  the  torU^)  the  judgment,  if 
given  against  the  defendant,  will  be  peremptory.  Vin.  Abr.  Abate- 
ment (L.  b.)  cites  Gilb.  His.  C.  B.  44.  See,  however,  Ld.  Raym. 
694. 


Part  II. 


OF  PLEADIJNO  IN  BAR. 


As  the  defendant's  plea  is  an  answer  to  the  plaintiff's  dedaraiionj  it 
is  thought  best^  before  considering  the  various  matters  and  qualities  re- 
quired in  a  good  pleOy  to  mention  concisely  some  of  the  more  common 
defects  in  the  plaintiff's  dedaration^  and  point  out  the  usual  modes  of 
taking  advantage  of  them,  whether  by  pleading  or  otherudse. 

CHAPTER  I. 

D£F£CTS  IN  A  DECLABA.TION  ANTI  THE  USUAL  HODE  OF   TAKING  AD- 
VANTAGE OF  THEM. 

1.  Premature  commencement  of  suit.    2.  Want  of  Venue,  ^c.  3.  Du- 
plicity.    4.  Repugnancy,  Sfc.     5.  Uncertainty.     6.  Other  defects. 

1.  Premature  commencement  of  Suit. 

If  the  action  is  commenced  before  cause  of  action  accrued,  the 
defendant  may  plead  it  in  abatement ;  or,  if  it  comes  out  on  trial, 
the  plaintiff  must  be  nonsuited.     5  Esp.  163;  I  Wils.  171. 

If  this  appears  on  the  face  of  the  declaration,  the  defendant  may 
demur  generally.     1  T.  R.  116. 

Or,  he  may  arrest  the  judgment  for  that  cause,  or,  he  may  assign 
it  for  error.     2  Cro.  70 ;  3  Johns.  43. 
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2.   Want  of  venue,  torong  venue  in  local  actions. 

A  declaration  m  a  transitory  action,  which  contains  no  venue,  or 
aUeges  one  in  a  wrong  county,  is  bad  *  in  form  merely,  and  it  can 
only  be  taken  advantage  of,  on  special  demurrer.  6  Mass.  R.  94 : 
10  East,  359.  ' 

But  a  wrong  venue  in  local  actions,  may  be  pKSaded  in  abatement ; 
or  it  may  be  demurred  to  generally ;  or,  if  it  appear  at  the  trial,  the 
plaintiff  will  be  nonsuited.     2  W.  Bl.  1070  ;  Archb.  PL  90. 

3.  Duplicity, 

Each  count  in  a  declaration  must  contain  only  one  tide  to  recover, 
or  but  one  cause  of  action,  otherwise  it  will  be  bad  for  duplicity.  ]n 
order  that  the  defendant  may  avail  himself  of  this  defect,  he  must  demur 
specially,  and  point  out  wherein  the  duplicity  consists.  1  Wils.  219; 
1  Sal.  219.  It  is  cured  by  a  general  demurrer  or  by  pleading  over. 
1  Saund.  338  ;  2  Vent.  198,  222 ;  9  Johns.  334. 

If  the  plaintiff's  declaration  contains  two  counts,  though  for  one 
csLixse  of  action,  and  one  purports  to  be  grounded  on  a  cause  of  action 
not  then  accrued,  and  general  damages  are  assessed,  the  judgment 
will  be  reversed.     1  Serg.  &c  R.  202. 

4.  Repugnancy  or  inconsistency ;  want  of  sense  or  meaning; 

surplusage. 

If  a  declaration  is  insensible  or  repugnant,  it  will  be  bad  ;  as,  if  the 
declaration  has  a  blank  for  a  day,  place,  or  other  material  thing ;  or, 
if  it  demand  the  whole  sum,  and  acknowledge  satisfaction  of  a  part. 
2  Cro.  498 ;  2  Bur.  2482 ;  see  1  Saund.  300  b,  (n.  7) ;  see,  however, 
1  H.  Bl.  249. 

Grenerally,  surplusage,  any  allegation  made  without  necessity,  shall 
not  vitiate,  although  it  be  made  imperfectly.  2  Mass.  R.  283;  13 
Johns.  80 ;  3  Day,  472. 

But,  if  the  plaintiff  unnecessarily  sets  forth  any  thing,  which  shows 
that  he  has  no  right  of  action  ;  or  sets  out  a  tide  insufficientiy,  where 
possession  would  have  been  sufficient ;  this,  though  mere  surplusage, 
wiU  vitiate,  and  the  whole  will  abate.  1  Sal.  365 ;  1  Saund.  346  (n.  2.) 

And  it  seems,  an  allegation  in  pleading,  which  is  sensible  and  con- 
sistent in  the  place  where  it  stands,  and  not  repugnant  to  what  pre- 
cedes, cannot  be  rejected  as  Surplusage,  though  laid  under  a  videlicet, 
and  however  it  may  be  inconsistent  with  what  follows.  5  East,  244 ; 
Archb.  PI.  121  ;  see  2  Dal.  300.  In  fVyat  v.  Aland,  Holt  C.  J.  says, 
'*  Where  a  matter  set  forth  is  grammatically  right,  but  absurd  in  the 
sense,  and  uninteUigible,  we  cannot  reject  some  words,  to  make  sense 
of  the  rest,  but  must  take  them  as  they  are ;  for  there  is  nothing  so 
absurd  or  nonsensical,  but  what  by  rejecting  and  omitting  may  be 
made  sense ;  but,  where  a  matter  is  nonsense,  by  being  repugnant  and 
contradictory  to  somewhat  precedent,  there  the  precedent  matter, 
which  is  sense,  shall  not  be  defeated  by  the  repugnancy  which  follows ; 
but  that  which  is  contradictory  shall  be  rejected."  But  Powell  J. 
thought  words  unnecessary  might  in  construction  be  rejected,  &;c. 
I  Sal.  321. 

But  generally,  repugnancy  in  an  imoiaterial  part,  may  be  rejected, 
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as  surplusage,  especially  after  verdict.     See  1  H.  Bl.  249 ;  see  also 
1  Saund.  282. 

Though  the  doctrine  on  these  subjects  is  not  very  clear,  and  the 
cases  are  not  easily  to  be  reconciled,  yet  it  may  safely  be  considered 
as  law ;  1.  If  the  declaration  does  not  set  forth,  in  an  intelligible  man- 
ner, a  title  in  the  plaintiff  to  recover,  the  defendant  may  either  demur, 
or,  after  verdict,  arrest  judgment. 

2.  An  allegation,  which*  the  plaintiff  was  under  no  necessity  to  make, 
if  it  varies  his  case  from  what  the  law  would  have  intended,  if  it  had 
not  been  made,  becomes  material,  and  cannot  be  rejected  as  surplusage. 

3.  But  such  an  allegation,  whether  it  be  sensible  or  insensible,  if 
the  plaintiff's  right  to  recover  does  not  depend  at  all  on  its  truth  or 
falsity,  is  mere  surplusage. 

4.  Repugnancy,  or  want  of  sense  or  an  omission,  in  a  formal  or  im- 
material part  of  the  declaration,  must  be  specially  demurred  to,  and 
even  then  will  not  always  defeat  the  plaintiff^s  action. 

5.  Matter  of  inducement  need  not  be  alleged  with  a  special  time 
and  place ;  but  all  material  allegations  or  averments  in  declarations, 
must  have  a  time  and  place  alleged ;  but  the  omission  must  be  spe- 
cially demurred  to,  if  advantage  would  be  taken  of  it.  See  3  T.  R. 
387 ;  6  Mass.  R.  94. 

6.  Where  an  averment  in  a  declaration  on  a  written  contract,  is  of  a 
fact  dehors  the  contract,  and  immaterial,  it  is  not  necessary  to  prove  it. 
See  the  opinion  of  Marshall  C.  J.,  3  Cranch,  209.  In  Bromfidd  v. 
Janesj  Bailey  J.  lays  it  down  generally,  that  "  a  party  is  not  bound  to 
prove  an  immaterial  allegation,  unless  he  has,  by  his  mode  of  plead- 
ing, sa  connected  it  with  a  material  allegation,  as  to  make  the  latter 
depend  upon  it ; "  and  cites  5  T.  R.  496.    See  4  Barnw.  &  Cress.  380. 

5.  Uncertainti/. 

The  declaration  should  be  so  certain,  that  the  defendant  may  know 
what  he  has  to  answer ;  that  a  good  issue  may  be  joined  upon  it ;  and 
that  the  Court  may  be  able  to  give  judgment  upon  it.  See  Plowd. 
Com.  84,  122. 

A  more  intelligible  rule  is,  that  the  plaintiff  should  show  plably  and 
certainly  all  circumstances  material  for  the  maintenance  of  the  action ; 
for,  if  there  are  two  intendments,  that  against  the  plamtiff  shall  pre- 
vail.    Plowd.  202  b,  Stradling  v.  Mor^an^  first  point. 

With  regard  to  certainty,  it  should  be  further  observed,  that  the  par- 
ties should  be  ascertained,  in  the  declaration,  in  order  that  it  may  be 
shown,  that  the  plaintiff  is  the  party  entided  to  recover,  and  the  defen- 
dant is  the  party  from  whom  the  recovery  is  to  be  had. 

Time  and  place  should  be  alleged  for  every  material  fact,  with  Ais 
distinction ;  that  if  a  particular  time  or  place  is  essential  to  the  validity 
or  lawfulness  of  an  act,  it  cannot  be  varied  from  in  the  proof;  but  if 
die  fact  only  is  material,  and  the  time  or  place  is  immatenal,  there  die 
proof  may  vary  from  them,  diough  an  omission  of  eidier,  in  such  case, 
will  be  bad  on  special  deniurrer. 

The  cause  of  action  should  be  set  forth  with  so  much  certainty,  diat. 
It  the  plaintiff,  after  a  recovery  had,  should  attempt  to  commence 
another  action  for  die  same  cause,  the  defendant  may  be  able  to  show 
by  the  record,  diat  die  plaintiff  had  akeady  recovered  of  him  for  die 
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same  ctoae  of  action.  And  from  this  results  the  necessity  of  setting 
forth  all  contracts  with  great  exactness,  since  a  variance  in  the  evidence 
will  be  good  ground  to  nonsuit  the  plaintiff.  And  after  verdict,  if  the 
extent  ol  the  thing  demanded  cannot  be  ascertained,  the  plaintiff  cannot 
have  jud^ent.  As  in  the  case  reported  in  Lutwyche,  45,  where, 
after  the  jury  had  found  for  the  plaintiff,  it  was  held,  he  could  not  have 
judgment,  "  because  pecia  terra  was  very  uncertain/' 

It,  from  the  above  or  any  other  defects,  a  good  tide  for  the  plaintiff 
to  recover  against  the  defendant,  does  not  appear  in  the  declaration, 
the  latter  may  demur  generally ;  or,  after  verdict,  may  move  in  arrest  of 
judgment,  (unless  in  cases,  where  it  must  necessarily  be  intended,  that 
such  omissicm  was  supplied  in  the  evidence,  or  the  jury  otherwise 
would  not  have  brought  in  such  verdict ;)  or,  the  defendant  may  bring 
a  writ  of  «Tor,  to  reverse  any  judgment,  which  tlie  plaindff  may  thus 
have  recovered  against  him. 

6.  Other  Defects. 

Further,  a  declaration  must  be  positive ;  for,  if  it  does  not  contain  an 
affirmative  charge  against  the  defendant,  it  will  be  a  defect  in  substance^ 
and  not  merely  offarmj  and  consequently  will  be  bad  on  general  de- 
murrer ;  and  not  being  cured  by  the  verdict,  may  be  a  ground  for  a 
motion  in  arrest  of  judgment,  or  for  a  writ  of  error.     1  Str.  621 ,  681 ; 

2  Salk.  636  ;  2  Ld.  Raym.  1413. 

But  in  2  Mass.  R.  358,  a  declaration  in  Trespass,  '*  for  that  where- 
as **  be.  was  held  good,  by  Chief  Justice  Parsons,  after  verdict,  though 
said  to  be  bad  on  special  demurrer.  See  abo  1  Wils.  99 ;  2  Wils.203. 
Bad  in  K.  B.,  but  in  C.  B.  not  bad,  even  on  special  demurrer. 

If  any  averment,  necessary  to  the  plaintiff's  title  to  recover,  is  omit- 
ted, such  as  performance  of  conditions  precedent,  or  of  an  executory 
consideration,  delivery,  notice,  request,  be.  &c.,  the  defect  will  be 
fatal  on  general  demurrer,  and  not  being  cured  by  the  verdict,  will  be 
cause  for  an  arrest  of  judgment,  or  for  a  writ  of  error.     7  T.  R.  125 ; 

3  Wils.  299. 

Where  profert  is  proper,  the  omission  of  it  should  be  shown  for  cause 
of  demurrer  under  stat.  4  and  5  Ann.    Lutw.  1355 ;  2  Sal.  497. 

If  any  part  of  a  deed  is  omitted,  so  as  to  occasion  a  material  vari- 
ance between  the  deed  set  forth  in  the  declaradon,  and  that  offered  in 
evidence ;  or,  if  there  is  any  other  such  material  variance,  from  whatever 
cause  arising,  the  defendant  may  plead  non  est  factum ;  or,  he  may 
demand  oyer,  and,  after  setting  forth  the  deed,  may  demur.  1  Saund. 
366,  n.  1.     See  2  Bos.  &  Pull.  13. 

In  the  conclusion  of  a  declaration,  if  the  words,  contra  pacem  are 
omitted,  where  they  ought  to  be  inserted,  the  defendant  may  demur 
specially. 

If  the  plaintiff's  title  to  recover  appears  to  be  insufBcient  from  his 
own  showmg,  or,  in  odier  words,  if  a  good  title  is  not  set  forth  in  the 
declaradon,  the  defendant  may  either  demur,  move  in  arrest  of  judg- 
ment, or  bring  a  writ  of  error.     See  5-  Mass.  R.  308. 

But  if  the  title  is  defectively  set  forth,  the  defendant  should  demur, 
and  then  the  plaintiff  may  amend  on  paying  costs.  Ibid.  For  the 
defect  is  cured  by  verdict ;  although  not  after  judgment  upon  default. 
^tuere.     See  5  Mass.  R.  308. 
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If  a  promise  is  aUeged  in  Assumpsit,  and  the  consideratioa  is  omitted  ; 
or,  if  the  whole  consideration  is  not  set  forth,  the  plaintiff  will  be  non- 
suited on  the  evidence.  Cro.  Eliz.  758 ;  3  Gaines's  R.  386.  If, 
however,  one  of  the  considerations  is  frivolous,  the  rule  will  not  apply 
to  it ;  Cro.  Eliz.  149,  848  ;  and  the  plaintiff  sdiall  recover,  if  all  those 
which  are  good,  are  proved.    Bnd, 

If  a  husband  is  sued  alone,  for  a  debt  owing  by  his  wife  before  cover- 
ture, if  it  appears  upon  the  face  of  the  declaration,  he  may  either  demur, 
or  move  in  arrest  of  judgment,  or  he  may  have  a  writ  of  error.  7  T.  R. 
348.  If  it  does  not  appear  on  the  face  of  the  declaration,  the  plaintiff 
may  be  nonsuited  on  the  evidence.     See  Cro.  Eliz.  847. 

If  the  wife  is  joined,  and  her  title  to  sue  does  not  appear  on  the 
record,  judgment  will  be  arrested  after  verdict.  2  N.  Rep.  408.  But 
in  Sel.  rf .  P.  250,  a  case  is  cited,  where  after  verdict,  the  Court  re- 
fused to  arrest  judgment,  though  it  was  admitted,  that  the  declaratioa 
would  have  been  bad  on  demurrer* 
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OF  PLEAS  IN  BAB  ;   THEIR  GENERAL  <tUALITIBS. 

A  plea  in  bar  is  the  defendant's  answer  to  the  plaintiff's  declaratioa, 
and  the  object  of  it  is,  to  show  that  he  has  no  cause  for  the  action, 
which  he  has  brought  againt  the  defendant.  The  plea  in  bar  musty 
therefore^  in  the  first  place,  be  conformable  to  the  count,  that  is,  must  be 
ao  appropriate  answer  to  it.  Thus,  nU  debet  should  not  be  pleaded  in 
Assumpsit,  nor  non  assumpsit  in  Debt.     4  Taunt.  164  ;  6  East,  549. 

If  the  plea  is  not  an  appropriate  answer  to  the  declaration,  the  plain- 
tiff may  treat  it  as  a  mere  nuUity,  and  take  judgment  as  on  nil  didt; 
or,  he  may  enter  a  default,  without  applying  to  the  Court ;  or,  he  may 
demur ;  or,  he  may  move  the  Court  to  set  it  aside.  Ibtd.  3  Johns. 
541 ;  Arcbb.  PI.  231.  However,  it  is  sometimes  aided  after  ver- 
dict. 2  Str.  1022.  But  the  safer  course  will  be  to  demur  in  all 
cases  where  an  improper  plea  is  pleaded,  because  in  some  particular 
cases  the  pleas,  though  improper,  are  not  such  mere  nullities  as  to 
warrant  the  signing  of  judgment  as  for  want  of  a  plea.  Thus,  if  not 
ffuUty  is  pleaded  to  a  qui  tarn  action,  or  nil  debet  to  an  action  on  a  bail 
bond,  the  plaintiff  should  demur,  and  not  sign  judgment  or  join  issue. 
6  Ksp.  R.  38;  5  T.  R.  152. 

2.  It  must  answer  the  whole  Declaration, 

If  any  part  is  not  answered,  it  will  be  a  discontinuance  of  the  whole. 
As,  in  Keplevin,  on  a  taking  in  two  places,  if  the  defendant  answer 
only  as  to  one,  it  is  a  discontinuance.  1  Salk.  94 ;  Archb.  PL  189  ; 
3  Lev.  24. 

But,  it  seems,  an  answer  in  sense,  though  not  in  words,  is  enough. 
1  Lev.  31 ;  Cro.  Eliz.  255. 

So,  if  the  matter  omitted,  is  merely  aggravation,  the  plea  will  not 
be  bad  on  that  account.     3  Wils.  20 ;  3  T.  R.  292. 

If  the  plea  professes  to  be  an  answer  to  the  whole  declaration,  and, 
in  fact,  be  but  an  answer  to  a  part,  the  plaintiff  may  demur,  or  take 
judgment  by  nil  didt  for  the  part  not  answered.  1  Salk.  179 ;  1  Str. 
303  5  5  T.  R.  553. 
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If  tbe  plea  professes  to  be  an  answer  to  only  part  of  the  declaration, 
it  will  be  best  for  the  plaintiff  to  take  Judgment  by  nil  dicitj  for  the 
part  not  answered.  For,  if  the  plaintiff  should  demur  or  plead  over, 
the  whole  action  will  be  discontinued.  1  Ld.Raym.  231,  716,  841 ; 
1  Saund.  28,  n.  3 ;  1  Salk.  79,  80.  See,  however,  the  opinion  of 
Spencer  J.,  in  20  Johns.  206.  Though,  the  discontinuance  wDl  be 
cured  by  a  verdict  for  the  plaintiff.  4  Mod.  Rep^  246.  But  mere 
matter  of  aggravation,  need  not  be  answered  in  the  plea.  3  Wils.  20 ; 
1  Sftund.  28,  n.  3. 

3.  The  matter  pleaded  must  be  triable. 

In  order  to  be  triable,  the  matter  pleaded  must  consist  either  of  mat- 
ter of  law,  determinable  by  the  Court;  or  matter  of  record,  triable  by 
the  record ;  or,  matter  of  fact,  triable  by  the  country.  And,  if  matter 
of  fact  and  matter  of  law  be  so  mixed  together,  as  to  be  triable  neither 
by  the  Court  nor  by  the  jury,  the  plea  will  be  bad.  2  Wils,  74 ; 
6  Mass.  R.  190 ;  1  Sid.  302  ;  1  Lev.  193.  To  such  plea  the  plamtiff 
may  demur. 

4.  jT^  Plea  must  not  be  double. 

If  the  plea  alleges  several  distinct  matters,  which  require  several 
answers  to  the  same  tiling,  it  is  bad.  In  other  words,  if  the  plea  con- 
tains two  or  more  defences  to  the  declaration,  or  to  the  same  part  of  it, 
it  will  be  bad  on  special  demurrer.  1  Ld.  Raym.  332 ;  I  Salk.  218, 
219  ;  Co  Litt.  303  a ;  1  Wils.  219. 

If  tbe  plaintiff  answer  over,  he  must  answer  to  both  defences  or 
justifications,  and  the  duplicity  will  thereby  be  cured.     1  Vent.  272. 

If  the  plaintiff  demurs  generally,  the  duplicity  will  thereby  also  be 
cured.     1  Saund.  337  b,  n.  3. 

5.  A  Plea  must  be  certain. 

Want  of  certainty  in  a  plea,  makes  it  bad  on  special  demurrer. 

1  Saund.  116,  n.  1.     But  tlie  defect  will  be  cured  by  pleading  over, 
or  by  a  general  demurrer.  Ibid.     2  Ld.  Raym.  1416. 

As,  where  a  bond  is  conditioned  for  the  performance  of  several  par- 
ticular things,  the  defendant  in  pleading  performance,  must  set  forth  in 
his  plea,  how  he  hajs  performed  each  particular  thing,  and  state  a  time 
and  place.     I  Sid.  215  ;  1  Lev.  303. 

But,  where  the  condition  of  a  bond  is  general,  for  the  performance 
of  ail  the  covenants  in  an  indenture,  the  defendant  may  plead  perform- 
ance generally^  and  then  the  plaintiff  must  show  a  particular  breach. 

2  Saund.  411;  1  Lev.  303. 

If,  however,  in  such  case,  some  of  the  covenants  are  in  the  negative, 
he  must  give  a  special  answer  to  them.  Co.  Litt.  303.  And  if  they 
are  in  the  disjunctive,  he  must  show  in  his  plea  which  of  them  he  has 
performed.     1  Saund.  117,  n.  1 ;  Bac.  Abr.  Pleas,  I.  3. 

Where  any  thing  is  omitted,  which  is  necessary  to  give  certainty  to 
the  statement  in  the  plea,  it  shall  be  taken  most  strongly  against  the 
defendant.  But  if  the  bar  is  good  according  to  the  most  common  in- 
tent, it  will  be  good.     Plowd.  29  a,  46  a. 

But  there  shall  be  no  such  intendment,  if  inconsistent  with  another 
part  of  the  plea.  10.  Co.  59  ;  Com.  Dig.  Pleader,  E.  6.  And  cir- 
cumstances necessarily  implied  from  those  stated  in  the  plea,  shall 
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be  intended  ;  and  the  omission  shall  not  make  a  plea  bad ;  as,  Uoery 
to  a  feofimeot,  &;c.    Co*  litt.  303  b* 

But  certainty  to  a  common  intent  is  sufficient ;  and  where  words  in 
a  plea,  have  a.  natural  sense,  and  also  may  bear  an  artificial  one,  or  one 
to  be  made  out  by  inference,  the  natural  sense  shall  prevail.  2  HL  BL 
530.  See  also  the  diflfereot  opinions  of  the  judges,  Plowd*  29^  Cot^ 
thirst  T.  Bguskin. 

Where  the  certainty  cannot  be  known  at  the  time  of  the  plea,  and  is 
to  be  ascertained  by  the  evidence,  less  certainty  is  required,  and  it  is 
sufficient  to  make  an  allegation  in  general,  in  the  pleading*  As,  in 
case  of  an  undertaking  to  give  bond  with  sufficient  sureties,  it  would 
be  sufficient  for  the  defendant  to  plead,  that  he  gave  bond  with  suffi- 
cient sureties,  without  saying  in  what  penalty,  if  it  cannot  be  known  at 
that  time  how  much  is  sufficient.     1  Lev.  297  ;  Archb.  Plead.  236. 

Where  a  defendant,  in  traversing  a  fact,  is  prevented  from  also 
traversing  the  time,  place,  and  other  circumstances,  lest  the  traverse 
diouid  be  too  large,  he  may  traverse  that  he  did  {iehaiwer  %$  charged 
against  him  in  the  dedaration)  in  manner  and  form  as  allied  against 
him  in  the  plaintiff's  declaration.  Co.  Litt.  281  b.  See  ^chb. 
PL  236. 

To  avoid  excessive  prolixity  also,  the  law  will  somedmes  alk)w  gen- 
eral pleading,  without  setting  forth  particulars.  But  it  will  be  most 
safe  to  restrict  this  rule  to  cases,  where  the  knowledge  of  such  jparticu* 
lars,  belongs  more  properly  to  the  other  party.  See  Archb.  PI.  237. 
See  also  2  Burr.  772 ;  1  Sid.  215.  But  in  1  Bulst.  43,  a  plea  was 
held  bad  for  not  pleading  performance  of  the  condition  of  a  bond,  with 
sufficient  certain^. 

And  much  certainty  is  not  requisite  in  setting  forth  negative  matter, 
or  mere  inducement.     Com.  Dig.  Plead.  E.  11  ^  Cro.  Car.  138. 

In  estoppels,  on  the  contraryi  the  utmost  certainty,  in  every  respect^ 
IS  required.    Co.  Litt.  352  b. 

6.  A  Plea  must  be  sensible  and  consistent. 

If  a  plea  is  insensible  or  repugnant,  it  will  be  bad  on  general  de- 
murrer. Archb.  PI.  240.  See  ante^  under  the  head,  "  Defects  in  a 
Declaration,'*^  the  observations  on  repugnancy,  &£C.,  which  apply  with 
equal  force  to  a  plea. 

7.  Jl  Plea  must  be  direct;  and  not  argumentative,  or  by  way  of 
rehearsal.  Co.  Litt.  303  b ;  9  Johns.  313 ;  6  Cranch,  126.  And, 
therefore,  if  it  amounts  to  the  general  issue,  or,  answers  in  the  affirma- 
tive to  an  affirmative,  it  is  bad,  as  argumentative.     Co.  Litt.  303  b. 

This  fault  must  be  taken  advantage  of  by  special  demurrer,  except 
in  cases  where  a  special  traverse  is  omitted ;  an  omission,  which  some- 
times makes  a  plea  bad  on  general  demurrer.   Com.  Dig.  Plead.  £.  3. 

8.  Further  observations  on  Pleas. 

If  the  defendant  pleads  a  plea  merely  void  or  frivolous,  or  a  matter, 
which  would  not  amount  to  a  Justification,  if  well  pleaded,  the  plaintiff 
may  sign  judgment  as  on  nil  aicit.     1  Saund.  318  ;  1  Salk.  173. 

In  New  York,  it  seems,  the  plaintiff  may  either  enter  a  default,  or 
may  demur.  3  Johns.  R.  541.  But,  unless  the  pleas  are  palpably 
bad  on  the  isLce  of  them,  the  party  must  demur,  and  cannot  treat  them 
as  nullities.    Coleman,  81. 
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If  an  entire  plea  is  bad  io  part,  it  is  bad  for  the  whole.  1  Saund. 
28,  n.  3 ;  2  Mass.  R.  82 ;  I  Lev.  48 ;  2  Saund.  50. 

This  does  not  extend  to  cases,  where  the  defect  is  mere  surplusage. 

3  T.  R.  374  ;  3  Wils.  20 ;  1  Saund.  28,  n.  3. 

And,  therefore,  where  a  replication  states  matter  sufficient  for  the 
plaintiff  to  maintain  his  action,  and  unnecessarily  makes  an  averment 
of  something  further,  which  is  inaccurate,  as  notice,  be.,  and  the  de- 
fendant demurs^  the  whole  is  not  vitiated.     See  3  T.  R.  374. 

CHAPTER  m. 

or  THE  FORM   OF   PLEAS. 

Every  plea  in  bar  begins  with  appearance  and  defence. 

1.  Appearance. 

With  regard  to  appearance,  it  may  be  remarked,  that  generally  every 
person  has  the  option  to  appear  either  personally,  or  by  attorney ;  ex- 
cept, however,  that  infants  must  appear  by  guardian ;  (2  Saund.  117  f, 
n.  1 ;  2  Johns.  192;)  and  even  when  sued  with  others.  2  Cro,  289. 
Married  women,  if  sued  without  their  husbands,  must  appear  in  person ; 
(2  Saund.  200  c ;)  if  sued  with  their  husbands,  they  may  appear  either 
personally  or  by  attorney.  Lunatics,  if  of  age,  may  either  appear  per- 
sonally, or  by  attorney.  Archb.  PI.  183.  {Qu,  Haw  can  a  hnatxc 
appoint  an  attorney^)    In  Massachusetts  he  appears  by  guardian. 

4  Mass.  Ri  508.  Ifunder  age,  he  must  appear  by  guardian.  Idiots  must 
appear  in  person  ;  and  the  best  plea,  by  whomsoever  suggested,  is  to 
be  received  for  them.  This,  however,  roust  be  restricted  to  cases» 
where  they  have  no  guardian. 

Attomies  and  other  officers  of  Court,  usually  appear  in  person. 
Corporations  must  appear  by  attorney.     Com.  Dig.  Pleader,  (B  1.) 
In  pleading  to  the  junsdictioo,  the  appearance  should  be  in  person. 
2  Saund.  209  b,  c. 

2.  Defence. 

It  seems,  that,  in  every  plea  in  bar,  it  is  necessary  to  make  defence^ 
except  in  pleading  to  a  scire  facias ;  (3  Lev.  182  ;)  or  a  writ  of  dower ; 
in  pleas  to  the  jurisdiction,  and  pleas  of  privilege.     1  Salk.  80. 

The  omission  of  defence,  where  necessary,  will  be  bad  on  special 
demurrer.  Archb.  PI.  183.  See  J^ote^  preceding  the  forms  in  Abaie^ 
menij  post. 

3.  Every  Plea  in  Bar  must  have  its  proper  conclusion,  which  is  to 
the  action.  Co.  Litt.  303  b.  But  more  particularly,  it  should  either 
conclude  to  the  country,  or  with  a  verification.  But  an  informal  con- 
elusion  is  aided  on  general  demurrer.     2  Saund.  109,  n.  5. 

A  plea  concluding  in  common  form,  refers  to  the  time  of  commenc- 
rog  the  action ;  a  plea  against  the  further  maintenance  of  the  suit,  goes 
to  the  time  of  plea  pleaded.  4  East,  502.  Since  it  shows  some  disa- 
bility of  the  plaintiff  to  sue,  or  other  defence,  accrued  since  action 
brought.  See  1 1  Mass.  R.  119 ;  12  Mass.  R.  8.  It  is  a  setded  rule 
of  pleading,  that  no  matter  of  defence,  arising  after  action  brought,  can 
properly  be  pleaded  in  bar  of  the  action  generally.  Ibid.  It  must  be 
pleaded  as  a  plea  since  the  last  continuance.     See  post,  under  the  head 
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of  pleas  since  the  last  continuance.  This  distinctioQ  is  material,  as  it 
settles  the  question  of  costs.     See  3  T.  R.  186. 

A  verification  is  either  of  matter  of  fact,  or  of  matter  of  record.  Where 
matter  of  record  is  pleaded,  or  matter  to  be  proved  by  the  record  only, 
the  plea  concludes  by  refering  to  the  record.  1  Lev.  211;  Lutw. 
163.     The  omission,  however,  must  be  shown  for  cause  of  demurrer. 

1  Salk.  1.  And,  if  the  matter  is  negative,  it  is  not  necessary  to  con- 
clude with  such  reference  to  the  record.  1  Salk.  520.  In  what  cases 
a  plea  concludes  to  the  country^  or  with  a  verijkaiion^  see  post. 

4.  IViih  regard  to  the  body  of  the  plea :  It  should  be  remembered, 
that  where  the  time,  in  which  any  thing  occurred,  is  not  material  to  the 
defence,  the  plea  must  follow  the  time  alleged  in  the  declaration, 
whether  it  is  the  true  time  or  not.  If  the  plea  varies  from  the  declara- 
tion in  this  respect,  it  will  be  bad  on  special  demurrer.     I  Saund.  14 ; 

2  Saund.  5,  n.  3. 

But,  where  it  is  material  to  the  defence,  the  true  time  should  be 
shown  in  the  plea,  though  it  may  vary  from  the  day  laid  in  the  declara- 
Uon.  Com.  Dig.  Plead.  (G.  2.)  16.  And  then  the  ancient  practice 
was,  to  conclude  with  a  traverse  of  any  other  time,  than  that  stated  ia 
the  plea.  Ibid.  2  Saund.  5,  n.  3.  But  the  modern  pracUce  is  to 
aver,  that  the  matter  justified  is  the  same  trespass^  of  which  the  plaintiff 
complains.    Ibid.     Archb.  PL  228. 

So,  where  the  place  is  not  material  to  the  defence,  the  plea  must 
follow  the  place  alleged  in  the  declaration.  2  Saund.  5.  n.  3 ;  248, 
n.  1 ;  1  Salk.  173.  Otherwise,  tlie  plea  will  be  bad  on  special  de^ 
murrer.    Ibid.     1  Saund.  8,  n.  2. 

But,  where  the  justification  is  local,  the  plea  should  state  the  true 
place,  and  traverse  every  other.     2  Saund.  5,  n.  3 ;  Cro.  Eliz.  504. 

A  plea  should  state  the  dates  of  instruments,  with  truth ;  and,  in  gen- 
eral, great  care  is  necessary  in  setting  out  the  contents  of  deeds  or 
contracts,  as  also  in  describing  records ;  because  the  slightest  variance 
in  substance,  and  sometimes  a  want  of  mere  literal  exactness,  in  either 
will  be  fatal.  8  Johns.  253,  392  ;  7  Johns.  468 ;  4  Johns.-  450 ; 
8  Johns.  26.  See  8  T.  R.  151;  Archb.  PI.  "240.  And  generally 
the  matter  of  defence  should  be  stated  in  a  plea,  substantially  as  it 
will  turn  out  in  the  evidence.  However,  it  should  be  remarked,  that 
a  defendant  is  not  restricted  in  his  proof,  to  the  time  or  place  mentioned 
in  his  plea,  if  they  are  stated  after  a  videlicet^  and  are  not  material 
to  his  defence.     See  1  Bl.  Rep^  495. 

5.   fVhai  need  not  be  stated  in  a  Plea  in  Bar. 

Though  the  matter  stated  in  a  plea  in  bar,  must  consist  of  facts 
and  circumstances,  amounting  to  a  complete  defence  to  the  action, 
yet  it  is  not  necessary  to  set  forth  in  it  the  rules  of  the  common  law, 
public  statutes,  general  customs,  matter  implied  hy  law,  matter  ap- 
parent to  the  Court,  or  a  condition  subsequent^  which  goes  to  defeat 
the  action.  But,  where  necessary  to  the  cfefence,  private  statutes,  and 
local  customs  and  usages,  must  be  recited  in  the  plea;  and  every 
thing  must  be  alleged  in  it,  which  is  necessary  to  bring  the  defena- 
ant's  case  within  such  statutes,  customs,  or  usages.  Aichb.  PI.  188  ; 
Com.  Dig.  Pleader,  C.  81. 
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CHAPTER  IV. 

OF  THE  DIFFERENT  KINDS  OF  PLEAS. 

A  pka  in  bar  is  either ,  IsUy,  in  denial;  2ndly,  in  confession  and 

avoidance  ;  or  Srdly,  hy  matter  of  estoppel. 

CHAPTER  V. 

OF   FLEAS   IN   DENIAL. 

1.  Of  the  general  issue.    2.  Of  a  special  traverse.     3.  Of  what  may 
not  be  traversed.     4.  Rules  for  the  traverse. 

A  plea  in  denial  is  either^  I.  a  general^  or,  2.  a  special  traverse. 

1.  The  general  traverse  is  usually  called  the  general  issue,  and 
wherever  matter  is  specially  pleaded,  whichy  in  effect,  amounts  to  the 
general  issue,  that  is,  an  unqualified  denial  of  the  charge  in  the  plain- 
tiff's declaration,  the  plea  is  generally  bad  on  special  demurrer ;  be- 
cause, in  such  case,  the  general  issue  itself  ought  to  be  pleaded.  Cro. 
Car.  157 ;  Com.  Dig.  Pleader,  E.  14.  Whenever  this  takes  place, 
it  is  recommended  to  move  tlie  Court  to  set  aside  the  plea.  See 
Archb.  PL  197 ;  Chitty  on  PI.  600.     See  2  Day,  431. 

Where,  however,  the  defence  consists  of  matter  of  law,  it  may  be 
pleaded  specially,  though  it  may  also  be  given  in  evidence  under 
the  general  issue.     Archb.  PL  195  ^  1  Salk.  344,  394 ;  1  Vent  258 ; 

1  Sid.  151 ;  Skin.  362. 

So,  an  entire  plea  is  good,  though,  as  respects  part  of  die  declara- 
tion, it  may  amount  to  the  general  bsue.     3  Liev.  40. 

As  remarks  will  be  found  at  some  length,  in  the  body  of  the  work, 
upon  the  general  issues  in  the  different  actions,  it  is  unnecessary  to  en- 
large farther  on  them  in  this  place. 

2.  A  special  traverse,  which  may  be  found  in  any  part  of  the  plead- 
bgs  after  the  declaration,  either  on  the  side  of  the  defendant  or  of  the 
pimntiff,  is  where  the  cause  of  the  plaintiff's  action,  as  set  forth  in  the 
declaration,  or  the  foundation  of  the  defendant's  defence,  as  shown  in 
his  plea,  depends  on  a  number  of  facts,  so  material,  that  a  disproof  of 
either,  w'ill  defeat  the  action,  or  subvert  the  defence,  and  one  of  them  is 
specially  denied  for  that  purpose.  And,  therefore,  a  traverse  may  be 
of  any  fact  essential  to  the  cause  of  action,  or  to  the  defence.  Dyer, 
364  b;  Sir  Francis  Leke's  case,  idem.  366  a ;  Lord  Crum well's  case,. 

2  Co.  45,  third  point ;  1  Leo.  50. 

And  where  a  party  takes  upon  himself  in  any  pleading,  to  make  a 
substantive  averment,  which  he  is  not  bound  to  do ;  if  it  be  material, 
and  have  a  bearing  on  the  question,  he  gives  the  other  side  the  advan- 
tage of  traversing  it.     2  Saund.  207  a,  n.  24. 

So,  also,  where  the  party,  does  not  rely  on  the  most  material  point, 
as  he  might  do,  he  thereby  gives  the  adverse  party  the  advantage  of 
traversing  his  aJlegation.     Lutw.  108 ;  Com.  Dig.  Pleader,  G.  10. 

A  traverse  of  a  fact,  unnecessarily  alleged,  and  which  b  also  imma- 
terial, is  bad.     2  Saund.  207  a,  n.  24. 
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3.  What  cannot  be  traversed. 

And  generally,  an  inference  is  not  traversable ;  nor  an  intent,  unless 
the  essence  of  the  action.  2  Saund.  160;  Lutw.  381 ;  Com.  Dig. 
Pleader,  G.  12 ;  1  Ld.  Rayra.  408,  410,  412  j  5  Co.  77  b,  Booth^s 
Case,  third  point. 

So,  there  can  be  no  formal  traverse  of.  matter  of  law  ;  for  the  Court 
will  judge  of  that.  Plowd.  231  a  ;  2  H.  Bl.  182.  Unless  matter  of 
fact  is  connected  with  it.  1  Saund.  23,  n.  6  ;  3  Wils.  234 ;  1  Ld. 
Raym.  410,  412. 

So,  a  general  custom  is  not  traversable.     Archb.  PI.  206. 

Neither  is  a  record  traversable  ;  as,  the  probateK>f  a  will }  a  sheriff's 
return ;  a  certificate,  granted  by  one  in  a  judicial  capacity.  See  Dyer, 
212;  Cro.  Eliz.  80;  1  Str.  444;  1  Lev.  193. 

So,  a  traverse  of  matter  of  supposal  is  bad.     Lutw.  14. 

And  generally,  a  traverse  of  mere  inducement  is  bad,  Hardr.*  70 ; 
1  Vent.  340.  Unless  it  is  the  ground  of  the  plaintiff's  action ;  as,  for 
instance,  an  executory  consideration  in  Assumpsit ;  for,  here  such  a 
traverse  is  good.  Cro.  Eliz.  201.  See  Yelv.  171.  See  Cro.  Eliz. 
97,201. 

A  traverse  of  a  matter  not  expressly  alleged  or  necessarily  implied, 
is  also  unnecessary  and  bad.  2  Vent.  79.  See  also  2  Saund.  10, 
n.  14;  2  Salk.  629;  Archb.  PI.  207.  But  it  must  be  shown  for 
cause  of  demurrer.     1  Saund.  312  d,  n.  4. 

4.  Rules  for  the  traverse: . 

A  traverse  must  not  be  too  large.  3  Lev.  41 ;  1  Saund.  269,  n.  2 ; 
312  d,  n.  6  ;  Dyer,  115  b;  2  Saund.  206,  207  a,  n.  24.  Because, 
thereby  the  burthen  of  proof  is  proportionally  increased  on  the  side  of 
the  opposite  party. 

Neither  must  a  traverse  be  too  narrow ;  for  then,  if  true,  it  may  be 
consistent  with  the  plaintiff's  right  to  recover.  See  4  Co.  14  b;  Cro. 
Eliz.  87,  860 ;  2  Saund.  ^95  b,  n.  2.  Unless  it  be  to  the  disadvantage 
of  the  party  traversing.     2  Lev.  81 ;  Com.  Dig.  Pleader,  G.  16. 

The  omission  of  a  traverse,  where  necessary  to  form  an  issue,  is  bad 
on  general  demurrer.     Hob.  233 ;  2  Mod.  60 ;  Yelv.  122. 

But,  the  want  of  a  traverse,  where  the  party  has  not  fully  confessed 
and  avoided,  is  only  form.  In  either  case,  the  fault  is  cured  by  plead- 
ing over  to  other  matter.     Jones,  HI ;  1  Sid.  301 ;  Archb.  PI.  210. 

So,  if  a  traverse  is  taken,  where  it  ought  not  to  be ;  or,  if  a  traverse 
is  immaterial  or  superfluous ;  or,  double ;  or,  too  large ;  or,  too  nar- 
row ;  or,  if  there  is  no  inducement  to  the  traverse,  where  there  ought 
to  be  one ;  or,  the  inducement  is  defective ;  or,  the  traverse  is  incon- 
sistent with  the  inducement ;  advantage  must  be  taken  by  special  de- 
murrer. By  demurring  generally,  or  pleading  over,  the  defect  is  cured. 
See  1  Saund.  14,  n.  2;  21,  n.  1,  2.  See  also  Archb.  PI.  211 ;  2 
Saund.  5  a,  n.  3;  Carth.  165,  166. 

When  a  replication  confesses  and  avoids  the  material  facts,  alleged  in 
a  plea  in  bar,  the  plaintiff  may  not  add  a  traverse  of  those  material  facts, 
and  thereby  prevent  the  defendant  from  denying  the  facts  which  avoid 

*  In  this  case  the  decision  of  the  Court,  in  favor  of  the  Protector,  against  the  ai|;u- 
meot  of  Hardres,  seems  entitled  to  no  weight 
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his  defeDce.     13  Mass.  R.  520.    The  repIicadoD,  in  such  case,  is 
bad  on  special  demurrer.     Ibid. 

In  all  cases,  where  any  material  fact  is  alleged,  not  only  in  declara- 
tions, but  io  any  of  the  pleadings,  which,  if  denied,  will,  upon  issue 
joined,  decide  the  case  one  way  of  the  other,  if  the  adverse  party  plead 
a  matter  inconsistent  with  such  allegation,  he  must  traverse  it.  1  Saund. 
22,  n.  2  ;  Yelv.  140. 

But  where  a  matter  is  expressly  pleaded  in  the  affirmative,  which  is 
expressly  denied  by  the  other  party,  there  a  traverse  of  course  is  un- 
necessary ;  because  a  sufficient  issue,  which  is  the  sole  object  of  the 
traverse,  is  already  obtained.  See  1  Vent.  101  $  Cro.  Eliz.  755 ; 
Yelv.  38. 

However,  aAer  an  affirmative  and  a  negative,  a  traverse  may  be 
allowed,  where  the  object  is  to  simplify  the  issue,  by  reducing  it  to  a 
angle  inquiry.     1  Vent.  101 ;  T.  Raym.  199. 

Where  a  plea  confesses  and  avoids  the  matter  of  the  count,  a  traverse 
in  the  replication  is  inconsistent  and  unnecessary.  1  Saund.  22,  n.  2 ; 
207  c,  n.  5  ;  Archb.  PI.  200  ;  Yelv.  151  ;  Cro.  Car.  384. 

So,  if  it  justifies  die  whole  fact,  a  traverse  is  generally  unnecessary. 
Com.  Dig.  Pleader,  G.  4. 

But,  if  the  plea  confesses  and  avoids  only  by  argument,  and  not  ex- 
pressly, there  ought  to  be  a  traverse. 

Where  matter  of  law  is  alleged,  in  avoidance  of  another's  tide,  a 
traverse  is  unnecessary.     Plowd.  231  b. 

CHAPTER  VI. 

OF  PLEAS  IN  JUSTIFICATION  OR  EXCUSE. 

Where  the  defendant  cannot  deny  the  charge  in  the  declaration,  but 
has  matter  to  excuse  or  justify  it,  this  matter  must  be  specially  pleaded, 
with  an  admission  of  the  facts  charged.  Thus,  in  Trespass,  a  license 
must  be  specially  pleaded. 

So,  matter  in  law,  which  goes  in  discharge  of  the  action,  must  be 
specially  pleaded ;  as,  the  statute  of  limitations,  which,  in  Assumpsit^ 
must  be  pleaded,  but  in  Debt,  for  rent,  may  be  given  in  evidence  under 
ntZ  debet.     1  Salk.  278. 

The  defendant  may  plead  the  general  issue,  to  one  part  of  the  decla- 
ration ;  and  a  justification  or  excuse,  to  the  rest ;  but  the  pleas,  taken . 
together,  must  answer  to  all  the  charges  of  the  plaintiflfs  declaration. 
And  here  the  young  practitioner  may  be  reminded,  that,  if  a  plea  pur- 
ports to  answer  the  whole  charge  in  the  declaration,  and  part  is  left  un- 
answered, the  plea  will  be  bad  for  the  whole  on  general  demurrer. 

ii  it  purports  to  answer  some  of  the  charges,  and  leaves  others  un- 
answered, the  plaintiff  may  take  judgment  by  nil  dicit  for  so  much  as 
is  unanswered  in  the  declaration,  and  may  reply  or  demur,  to  that 
which  the  defendant  has  answered. 

If  the  plea  purports  to  answer  only  a  part  of  the  plaintiff's  declara- 
tion, it  is  an  answer  only  to  that  part ;  even  although  the  matter  pleaded 
might  have  been  a  sufficient  defence  to  the  whole  declaration.  1  Saund. 
28.  Unless  the  matter  omitted  is  merely  matter  of  aggravation.  Ibid. 
3  Wils.  20. 
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A  plea  in  justification  or  excuse,  must  fully  confess  the  fact  charged ; 
otherwise,  it  will  be  bad  pn  'special  demurrer.  I  Saund.  14,  n.  3  ; 
28,  n.  1  ;  1  Ld.  Raym.  38 ;  2  Salk.  637. 

And  in  Trespass,  Conspiracy,  &c.,  where  a  justification  is  pleaded, 
the  matter  of  the  plea  should  conclude  with  averring,  that  the  fact 
justified,  is  the  same  as  that  charged  in  the  plaintiff's  declaration.  See 
2  Saund.  5,  n.  3 ;  Dyer,  293  a ;  Com.  Dig.  Pleader,  E.  31. 

Where  the  matter  of  defence  arises  from  tide  in  the  defendant, 
whether  it  be  title  by  descent ;  by  prescription  or  custom  ;  by  aliena- 
tion ;  by  deed ;  or  by  matter  of  record  ^  the  title  must  be  fully  set 
forth  in  the  plea.     4  T.  R.  718 ;  Yelv.  74 ;  2  Saund.  402,  n.  1. 

But,  if  the  title  is  mere  inducement  or  conveyance,  it  is  sufficient  to 
state  the  defendant's  title  generally,  and  that  he  was  possessed,  as  in  a 
declaration.  1  Saund.  346,  n.  2  ;  Cro.  Car.  1 38 ;  1  Saund.  346  d ; 
2  Salk.  643. 

So,  it  is  presumed,  in  all  cases  where  the  defendant  justifies  under 
the  title  of  a  stranger,  which  he  cannot  be  supposed  to  know,  it  will 
be  sufficient  to  set  it  forth  generally.     See  Salk.  335. 

CHAPTER  VII. 

OF  ESTOPPELS. 

Estoppels  are  exiher,  Isdj,  by  record;  2nd\yf  by  deeds ;  or  Srdly,  by 

acts  in  pais. 

1.  Records. 

A  man  may  be  estopped  by  his  own  pleading ;  or,  by  any  admission 
or  confession  on  record ;  or,  by  not  denying  a  matter  alleged  upon 
record.  1  Salk.  8,  3,  276;  2  New  R.  453;  4  Mass.  R.  443;  2 
Saund.  3,  n.  2. 

Thus,  a  man  shall  not  be  admitted  to  aver  any  thing  against  the  cer- 
tificate of  a  judge.     Rol.  Abr.  363,  C.  1. 

So  an  issue,  tried  in  an  action  of  Trespass,  and  judgment  given  upon 
it,  is  a  good  estoppel  in  a  real  action.  Br.  Estoppel,  pi.  77 ;  Rol. 
Abr.  Estoppel,  F.  1. 

If  a  release  be  pleaded  in  bar,  and  the  plaintiff  denies  it,  and  it  is 
found  against  him,  he  shall  be  afterwards  estopped  to  plead  duress. 
7  H.  6,  9  ;  Rol.  Abr.  Estoppel,  F.  4. 

If  a  man  confesses  the  deed  of  his  ancestor,  pleaded  against  him,  it 
15  an  estoppel  for  all  the  world  to  plead  it.     Br.  Estoppel,  pi.  15. 

By  an  entry  of  an  imparlance  or  continuance,  a  man  is  estopped  fi^om 
pleading  a  tender,  or  to  the  jurisdiction.     2  Saund.  3,  n.  2. 

Where  a  man  is  named  on  the  record,  J.,  or  heir  of  R.,  and  by  this 
name  judgment  is  rendered,  he  shall  be  estopped  to  say  to  the  con- 
trary, whether  he  is  tenant  or  demandant.    Br.  Estoppel,  pi.  103. 

So,  in  a  writ  of  Entry,  where  a  freehold  is  demanded,  if  the  tenant 
pleads  the  general  issue,  he  shall  be  estopped  from  proving  that  he  is 
only  tenant  at  will.     4  Mass.  R.  443. 

A  man  shall  be  estopped  by  a  verdict  respecting  a  thing,  directly 
put  in  issue ;  otherwise,  not.    1  Show.  28 ;  3  East,  346 ;  2  Ld.  Raym. . 
'  1036,  1050. 
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With  regdrd  to  judgments  and  verdicts,  the  general  rule  is,  that  the 
merits  of  a  question,  which  has  been  directly  and  finally  determined  by 
a  Court  of  competent  jurisdiction,  cannot  be  tried  over  again  between 
the  same  parties,  in  any  shape  whatsoever.     See  17  Mass.  R.  365  ; 

2  Lid.  Raym.  1030,  in  noiis. 

Where  an  estoppel  is  pleaded,  the  jury  are  bound  by  it ;  but,  if 
the  party  leaves  the  matter  at  large,  by  pleading  another  plea,  they 
are  bound  to  find  the  truth.  See  the  observaiions  of  hard  Euenboraugn 
an  the  case^  Evelyn  v.  Haynes,  cited  in  Outram  v.  Norwood^  3  East's 
R.  346.     See  6  D.  &  £.  62 ;  2  Johns.  382. 

2.  By  Deeds. 

A  man  may  be  estopped  by  his  deed  in  writing,  as  respects  every 
material  part  of  it ;  and,  therefore,  an  obligor  is  estopped  bv  the  con- 
dition of  his  bond,  from  denying  what  may  be  stated  in  the  recital. 
I^er,  196  a;  10  Mass.  R.  155. 

So,  a  recital  in  a  will  is  an  estoppel,  to  persons  claiming  under  the 
will.  3  Johns.  Cas.  176.  This  is  to  be  understood,  where  the  tes- 
tator would  have  been  estopped  himself.  A  deed  poll  does  not  estop 
the  grantee,  lessee,  &c.  But  an  indenture  binds  both  parties.  Co. 
Utt.  363  b.     See  1  Str.  610. 

But  an  instrument,  not  under  seal,  cannot  be  pleaded  as  an  estoppel. 
18  Johns.  490. 

Deeds  of  pardtbn  estop  the  parties,  and  all  claiming  under  them. 

3  Johns  R.  331. 

So,  if  a  man  demises  lands,  in  which  at  the  time  he  has  no  interest, 
but  afterwards  purchases  them,  he  will  be  estopped  from  denying  an 
interest  in  them  at  the  time  of  the  demise.  1  Ld.  Raym.  729.  See 
1  Johns.  Cas.  81. 

3.  By  ads  in  pais. 

A  man  may  also  be  estopped  by  an  act  in  pais,  not  in  writing ;  thus, 
a  man  may  be  estopped  by  entry  ;  by  acceptance  of  rent }  by  livery ; 
by  partition,  &c.     See  1  Saund.  287,  n.  16. 

So,  if  a  woman  brings  Dower,  she  shall  afterwards  be  estopped  to 
claim  land  settled  on  her  for  a  jointure.     4  Co.  5,  Vernon's  Case. 

So,  91  tenant  is  not  permitted  to  controvert  the  title  of  any  of  the 
persons,  under  whom  he  comes  into  possession.  1  B«  Moore,  389 ; 
6  T.  R.  62. 

CHAPTER  Vm. 

THE  SUBJECT  OF  ESTOPPELS  CONTINUED. 

1.  In  what  cases  there  is  no  Estoppel.  2.  Who  are  and  who  are 
not  bound  by  an  Estappd.  3.  tVho  may  take  advantage  of  an  Es- 
toppel.    4.  Of  the  manner  of  taking  advantage  of  an  Estoppel. 

1.  In  what  eases  there  is  no  Estoppel.    . 

A  man  is  not  bound  by  a  record  coram  non  judice ;  as,  by  the 
record  of  a  formedon  sued  in  B.  R.  1  Rol.  863,  C  ^  Com.  Dig. 
Estoppel,  (E.  1.) 

Nor  is  he  bound,  where  the  truth  appears  by  the  same  record.  Co. 
litt.  352  b. 
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Neither  is  a  man  estopped  to  aver  any  thing,  which  is  consbtent 
with  the  record,  deed,  or  act  in  pais.  3  Mod.  216 ;  Rol.  Abr.  Es- 
toppel, Q. 

And  it  seems,  a  man  is  not  estopped  to  say,  that  a  writ  was  sued 
out  on  a  different  day,  from  that  on  which  it  is  tested.     3  Bur.  1423. 

A  man  is  not  estopped  by  any  thing  alleged  as  supposal  in  a  comt ; 
or  by  a  thing  not  material  or  traversable,  or  which  is  alleged  by  way  of 
argument  or  inference.  Co.  litt.  352  b ;  RoL  Abr.  Estoppel,  M.  9, 
12,  15. 

It  seems,  a  party  to  a  deed  is  not  bound  by  a  general  recital  there- 
in ;  but  a  recital  of  particular  facts  in  a  deed,  will  estop  from  a  de- 
nial of  them.     Willes,  9 ;  Shower,  56,  Salter  v,  KuUey. 

A  roan  shall  not  be  bound  by  a  thing,  found  by  verdict,  unless  it 
was  directly  put  in  issue.     RoL  Abr.  Estoppel,  9,  10. 

If  there  is  an  estoppel  against  estoppel,  the  matter  is  set  at  Iai]ge» 
As,  if  A.,  in  one  action,  claims  common  by  grants  and  afterwards,  ia 
another  action  against  the  same  defendant,  claims  the  same  common 
by  prescription,  and  the  defendant  admits  it ;  A.,  who  would  have  been 
estopped  hy  his  former  claim,  from  claiming  in  any  other  way  than  by 
grant,  is  now  at  liberty  to  claim  by  prescription,  by  the  defendant's  ad- 
mission.    1  Rol.  874,  50 ;  Co.  Lit.  352  b. 

.  So,  if  the  jury  finds  the  truth  of  the  fact,  the  Court  will  give  judg- 
ment without  regarding  the  estoppel.  Perhaps  this  should  be  restricted 
to  cases,  where  the  estoppel  is  waived  in  the  pleadii^.  For,  if  the 
estoppel  is  pleaded,  the  jury  are  not  at  liberty  to  find  contratty  to  it  in 
their  verdict.  1  Salk.  276.  But,  though  the  estoppel  is  not  iJeaded, 
but  only  used  as  evidence  to  the  Jury,  the  jury  may  &id  the  truth 
specially,  and  then  judgment  will  be  given  accordingly,  2  Bam.  & 
Aid.  662. 

Where  the  parties  plead  to  issue ;  as,  if  A.  pleads,  that  nothing 

passed  by  a  deed,  and  d.  maintains  that  it  did  pass  ;  if  the  issue  is  not 

.determined,  the  same  parties,  in  a  new  action,  are  not  estopped,  by 

their  respective  pleas,  from  maintaining  the  contraiy  of  what  they  bad 

before  alleged  in  them.     Yin.  Abr.  Estoppel,  S. 

So,  after  the  determination  of  the  act  or  deed  &c.,  upon  which  the 
estoppel  depends,  the  estoppel  determines  also.  2  Wils.  143 ;  3  T. 
R.  371,  438 ;  Co.  Litt.  47  b,  n.  308 ;  Rol.  Abr.  877,  Estoppel,  A. 

If  any  thing  be  not  directly  and  precisely  alleged,  it  shall  not  be  an 
estoppel }  for,  an  estoppel  must  be  certain  to  every  intent.  And  the 
reason  is,  because  the  tendency  of  an  estoppel  is  to  exclude  the  truth, 
on  which  account  estoppels  are  odious  m  law.  Co.  Litt.  352  b; 
4  Mass.  R.  181,  273  ;  15  Mass.  R.  18. 

Though  generally  a  lessee  is  estopped  to  deny  the  tide  of  the  lessor, 
where  the  lease  is  by  indenture ;  yet  this  estoppel  extends  so  far  only, 
as  that  he  shall  not  plead,  that  nothing  passed  See. ;  but  he  may  plead 
any  thing  in  impeachment  of  the  lessor's  title,  consistent  with  his  having 
sunicient  interest  to  demise  or  lease ;  thus,  he  may  show  that  the  les- 
sor's interest  has  determined.     4  Barn.  &  Cr.  259. 

2.  Who  are  and-toho  are  not  bound  by  an  Estoppel. 

All  parties  and  privies  in  blood  or  estate,  privies  in  law,  and  every 
one  who  claims  under  another,  either  by  act  of  law,  or  in  the  post^  are 
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bound  by  an  estoppel.     Thus,  an  assignee  of  leasee  ;  a  tenant  in  dower^ 
or  by  the  curtesy  ;  the  lord  by  escheat ;  are  estopped,  as  well  as  heirs, 
feoffees,  successors,  &c.     Co.  Litt.  352  b ;  Vin.  Abr.  Estoppel,  T, 
U,  X ;  Rol.  Abr.  876,  Estoppel,  T,  V,  X ;  2  Johns.  382. 

But  a  stranger  is  not  bound  by  an  estoppel.  As,  a  feme  is  not  es- 
topped by  the  pleading  or  admission  of  her  husband  and  herself  (while 
covert)  on  record.  Cora.  Dig.  Estoppel,  C ;  Vin.  Abr.  Estoppel,  K. 
See  also  Phil,  on  Ev.  320. 

So,  if  an  heir  claims  the  land,  by  his  own  purchase,  or  under  a  dif- 
ferent ancestor  from  him  who  made  the  estoppel,  he  shall  not  be  bound 
by  it.  Jon.  460 ;  Com.  Dig.  Estoppel,  C.  For  quoad  hoc  he  is  a 
mere  stranger. 

3.   Who  may  take  an  advantage  of  an  Estoppel. 

Estoppels  are  mutual,  and  equally  bind  both  parties.  Co.  Litt.  352  b. 
And,  therefore,  whoever  would  have  been  bound  by  the  estoppel,  it 
seems,  may  take  advantage  of  it.  Thus  parties,  and  privies  in  blood 
or  estate ;  persons  claiming  under  the  parties  by  act  of  law  or  in  the 
post;  tenant  in  dower,  &lc.,  may  take  advantage  of  an  estoppel.  See 
1  Rol.  868,  L.  47  ;  Com.  Dig.  Estoppel,  D ;  Vin.  Abr.  Estoppel,  L. 

So  every  one,  who  claims  under  an  estoppel,  shall  take  advantage  of 
it.    Ibid. 

Every  person  may  take  advantage  of  a  disability  which  appears  of 
record  ;  as  outlawry,  &c.,  though  such  a  person  is  a  stranger  to  the 
record.     Co.  TJtt.  352  b. 

But  a  stranger  shall  not  take  advantage  of  the  misnomer  of  any  one 
upon  record ;  because  the  stranger  is  not  bound  by  it.  Ibid.  And 
generally  a  man  shall  not  take  advantage  of  an  estoppel,  where  he 
would  not  have  been  bound  by  it.  2  Johns.  382.  There  are  exceptions, 
however ;  as,  bastardy,  attainder,  &z^.,  appearing  of  record,  of  which 
a  stranger  may  avail  himself,  though  he  cannot  be  bound  by  it. 

4.  Of  the  manner  of  taking  an  advantage  of  an  Estoppel* 

Where  the  matter  of  the  estoppel  appears  on  the  record  in  the  same 
action,  advantage  may  be  taken  of  it  by  general  demurrer.  But,  if 
the  matter  does  not  so  appear,  it  must  be  specially  pleaded,  and  the 
party  should  conclude  his  plea  with  relying  on  the  estoppel.  1 1  Co. 
52  a ;  Hob.  206,  207.  See  also  2  Ld.  Raym.  1052,  1054,  1550 ; 
1  Salk.  267  ;  1  Saund.  325,  n.  4  j  2  Str.  817 ;  2  Barn.  &t  Aid.  662 ; 
3  East,  346. 

CHAPTER  IX. 

OF  A  NEGATIVE  PREGNANT.  Sv 

A  negative  pregnant  or  negadve  implying  an  affirmative,  is  a  particular 
defect  in  pleading,  and,  in  a  plea,  is,  where  the  defendant,  in  language, 
denies  the  plaintiff's  ground  of  acdon  or  title  to  recover  ;  and  yet  the 
truth  of  the  case  may  really  be  consistent,  both  with  the  defendant's  plea 
and  the  plaintiff's  tide  to  recover.  This  defect  may  exist  in  any  other 
of  the  pleadings,  either  on  the  side  of  the  plaindff  or  of  the  defendant. 
A  few  cases  wiU  illustrate  this  defect.  In  a  Writ  of  Entry  in  consimili 
easily  the  demaadant  counts  of  an  alienation  in  fee;  the  idefeadawt 
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pleads,  that  be  did  not  alieQ  in  fee  ;  this  is  a  negative  pregnant,  because 
the  negative  seems  to  imply  an  affirmative,  viz.  that  he  did  alien,  though 
not  in  fee. 

So,  where  the  plaintiff  brings  Trespass  for  cutting  his  trees,  and  the 
defendant  pleads,  that  he  did  it  by  the  plaintiff's  command ;  if  the  plain- 
tiff replies,  that  he  did  not  cut  the  trees  by  his  command  ^  this  is  a 
negative  pregnant,  because  it  implies,  that  he  gave  such  a  command, 
whether  the  defendant  cut  the  trees  accordingly  or  not.  The  plaintiff 
should  have  replied,  that  he  did  not  command.     Archb.  PI.  213. 

A  negative  pregnant  is  bad  on  special  demurrer  only.  A  general 
demurrer,  or  pleading  over  wiU  cure  it ;  and  where  the  affirmative,  im- 
plied in  the  negative,  is  not  sufficient  to  maintain  the  adversary's  plead- 
ing, it  cannot  be  objected  to  even  on  special  demurrer.     Ibid. 

CHAPTER  X. 

OF    PROTESTATION. 

Where  a  man  admits,  or  does  not  deny  a  matter  alleged  against  him 
on  record  in  a  suit,  he  is  estopped  afterwards,  as  has  just  been  seen, 
under  Estoppel,  from  denying  it  in  a  subsequent  suit.  To  avoid  this 
consequence,  he  should  make  protestation  against  the  truth  of  such 
allegation.  A  protestation  is  therefore  technically  defined,  as  the  ex- 
clusion of  a  conclusion  or  estoppel.     Co.  Litt.  124  b. 

A  protestation  is  subject  to  the  foUowing  restrictions.  It  must  be  of 
some  matter,  which  the  party  protesting  does  not  venture  to  traverse 
or  take  issue  upon,  for  fear  of  duplicity  in  his  plea,  but  elects  rather  to 
rest  his  defence  upon  some  other  point ;  as,  where  two  matters  are 
alleged  against  him,  and  he  can  by  law  answer  to  one  only,  he  takes 
the  other  by  protestation.  Or,  it  may  be,  where  he  has  two  distinct 
titles  or  justifications,  in  which  case  he  protests  with  regard  to  one,  and 
makes  averment  or  offers  an  issue  in  relation  to  the  other.  Yin.  Abr. 
Protestation,  A. 

The  protestation  cannot  be  of  the  whole  ground  of  the  action,  be- 
cause issue  can  be  joined  upon  that.  Plowd.  276  b.  And  it  must  not 
be  inconsistent  with  the  rest  of  his  plea.     Ibid* 

Where  a  protestation  is  merely  idle,  it  does  not  hurt,  even  if  shown 
for  cause  of  demurrer ;  but  otherwise,  if  repugnant  to  the  rest  of  the 
plea. 

It  seems,  that  a  protestation,  in  effect^  admits  the  matter  protested 
against,  in  the  suit  where  it  is  made.  19  Johns.  R.  95.  If  the  issue 
is  found  for  the  party  protesting,  it  excludes  the  admission,  which  other- 
wise would  be  made  against  him  in  a  subsequent  suit ;  but,  if  the  issue 
b  found  against  the  party  protesting,  the  protestation  generally  is  wholly 
inoperative.  If,  however,  the  matter  of  the  protestation  is  such  as 
could  not  have  been  pleaded,  or,  on  which  issue  could  not  have  been 
joined,  it  shall  be  saved  by  the  protestation,  whether  the  issue  is  found 
for  or  against  the  party  protesting.  See  2  Saund.  c,  n.  1 ;  Plowd. 
276  b  ;  Co.  Litt.  124  b ;  Com.  Dig.  Pleader,  Protestation,  N ;  Vin. 
Abr.  Protestation,  A. 

So,  where  a  vouchee  takes  by  protestation  the  value  of  the  land,  and 
enters  into  warranty ;  though  it  is  found  against  him,  the  protestation 
prevents  a  condusion  as  to  the  value  of  the  land.    Co.  litt.  126  a. 
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CHAPTER  XI- 

OF   OTitB  AND  PROFERT. 

Oyer  is  where  a  man  brings  an  action  upon  a  deed,  bond,  or  other 
mstrument,  and  the  defendant  appears,  and  prays  that  the  same  may 
be  read  to  him. 

If  a  deed  is  brought  into  Court  by  one  party,  the  other  may  demand 
oyer  of  it,  at  any  time  whilst  it  remains  in  Court,  and  take  advantage 
of  any  clause  or  proviso  in  such  deed.     6  Co.  74  b. 

If  the  defendant  demands  oyer  of  an  obligation,  he  shall  not  have 
oyer  of  the  condition,  unless  he  demands  that  also.  Mod.  Cas.  237. 
But  if  he  demands  oyer  of  an  indenture,  which  refers  to  matter  indors- 
ed, oyer  of  the  indorsement  is  also  included.     Ibid. 

So  oyer  of  a  bond  includes  the  names  of  witnesses,  and  all  memo- 
randums.    Willes,  288. 

If  oyer  be  demanded  of  a  deed  shown  in  a  plea  or  declaration,  it 
thereby  becomes  part  of  the  plea  or  declaration.     1  Saund.  317. 

If  oyer  is  granted  of  any  instrument  or  record,  and  it  is  set  forth, 
although  the  party  was  not  entitled  to  such  oyer,  yet  he  shall  thereby 
be  entitled  to  take  the  whole,  as  part  of  his  adversary's  plea.  Doug. 
476. 

If  the  plaintiff  makes  profert,  where  not  bound  to  do  so,  and  the 
defendant  demands  oyer,  it  shall  not  be  allowed.  2  Sal.  497.  But 
if  a  party  omit  to  make  profert,  where  bound  to  do  so,  it  may  be  shown 
for  cause  of  demurrer.  Lutw.  1355  ;  4  East,  585.  If  a  party  un- 
dertake to  set  out  a  deed  on  oyer,  he  must  set  forth  all  of  it,  recital 
and  all ;  if  he  omit  any  part,  the  Court  will  quash  the  plea,  or  the 
other  party  may  sign  judgment  as  for  want  of  a  plea.     4  T.  R.  371. 

If  a  party  plead  a  deed  without  profert,  where  profert  is  necessary, 
yet  the  other  party  cannot  demand  oyer.     Archb.  Pie.  185. 

Oyer  cannot  be  demanded  of  any  writing  not  under  seal,  (I  Salk. 
215)  because  only  evidence. 

Oyer  must  be  of  the  original  deed,  and  not  of  a  copy.  3  T.  R. 
153,  n. 

If  a  party  in  pleading  a  deed,  misrecite  it,  the  other  par^  may 
either  plead  nan  est  factum^  or  he  may  set  it  forth  on  oyer,  and  demur. 
1  Saund.  9,  a.  316 ;  2  Ld.  Raym.  715.  But  where  part  of  an  award 
is  merely  void,  it  may  be  omitted.     Ihid. 

If,  after  craving  oyer  of  a  deed,  the  defendant  undertake  to  set  it 
forth  in  his  plea,  but  misrecites  it,  the  plamtiff  may  either  sign  judg- 
ment as  for  want  of  a  plea,  or  he  may  pray  that  the  deed  may  be 
enrolled,  and,  after  it  is  truly  enrolled,  may  demur.  See  1  Gallison, 
87. 

Where  a  party  entitled  to  oyer,  demands  it,  he  cannot  be  obliged  to 
plead  without  it.  1  Wils.  16 ;  2  Strange,  1186.  And  in  such  case, 
if  it  is  denied,  it  will  be  error.    Ibid.    2  Salk.  498. 

And  where  the  plaintiff  declares  on  a  deed  with  mofertj  he  cannot 
show  that  die  deed  is  lost,  in  excuse  of  oyer.  1  nils.  16 ;  2  Str. 
1186.  But  the  Court  will  rule  the  production  of  a  copy  to  be  good 
oyer,  or,  unless  agreed  to,  will  allow  the  plaintiff  to  amend  his  declara- 
tion, by  inserting  an  excuse  for  profert.  Willes,  291,  in  noHs.  See 
4  East,  586,  where  a  verdict  was  set  aside,  because  the  plaintiff  had 
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declared  on  a  bond  with  profert^  and  secondary  evidence  of  the  instru- 
ment had  been  admitted.  '*  If  the  plaintiff  states  the  legal  effect  of  a 
deed,  the  defendant  has  a  right  to  see  it,  on  oyer ;  and,  if  the  mean- 
ing varies  from  that  attributed  to  it  in  the  declaration,  in  order  to  take 
advantage  of  that  variance,  he  should  plead  non  est  factum^  without 
setting  out  the  deed.  If  it  does  not  support  the  breach,  he  should  set 
it  out  and  demur.  If,  however,  he  sets  x)ut  the  deed,  on  oyer,  and 
pleads  non  est  factum^  the  only  question  at  the  trial  of  that  issue  is, 
whether  the  deed,  whereof  the  tenor  is  set  out,  was  executed  by  the 
defendant  or  not."  Bayley  J.  in  SneU  v.  Sndly  4  Bam.  b  Cr.  741. 
The  legal  effect  of  the  deed,  as  set  forth  in  the  declaration,  being  a 
question  of  law,  cannot  be  sent  to  the  jury.     See  tbid. 

CHAPTER  XU. 

IN  WHAT  CASES  A  FLEA  CONCLUDES  WITH  A  VERIFICATION,  AND  IN 
WHAT  CASES  IT  CONCLUDES  TO  THE  COUNTRY. 

The  general  issue  always  concludes  to  the  country,  whether  tendered 
to  the  whole  or  only  part  of  the  charge  in  the  declaration,  it  being  a 
general  denial  of  the  cause  of  action.  See  1  Saund.  103,  n.  1. ;  2 
Bur.  1022 ;  2  Saund.  337. 

A  negative  after  an  affirmative,  or  an  affirmative  after  a  negative, 
should  conclude  to  the  country.  2  Saund.  189,  337.  But  not  unless 
they  are  directly  opposed  to  each  other.  2  Lev.  5 ;  10  Co.  59  a. 
So,  a  special  non  est  factum  concludes  to  the  country.  1  Salk.  274  ; 
Ld.  Raym.  787. 

And  generally,  where  the  defendant  pleads  a  mere  negative,  it 
should  conclude  to  the  country ;  because  a  negative  cannot  be  averred. 
Co.  Litt.  303  a.  And  even  if  matter  of  record  in  such  case  is 
mentioned  in  the  plea.    Ibid.     I  Salic.  274 ;  3  Mod.  79. 

Where  a  plea  or  replication  &c.,  may  have  an  answer  to  it,  it  must 
conclude  with  a  verification.     Lut.  101 ;  4  Mod.  376.' 

If  a  plea  concludes  with  a  verification,  where  it  should  conclude  to 
the  country,  it  must  be  shown  for  cause  of  demurrer,  under  Stat.  4  & 
5  Ann.  16 ;  2  Saund.  190,  n.  5. ;  Archb.  PI.  248.  Where  a  repli- 
cation denies  the  whole  of  the  plea,  it  should  conclude  to  the  country ; 
but  if  the  plaintiff  traverses  one  fact  in  the  plea,  he  may  conclude  with 
a.  verification ;  but  there  are  exceptions  in  practice.  See  Doug.  430 ; 
2  T*  R.  439.  A  special  traverse  generally  concludes  with  a  verifica- 
tion.    Ibid. 

Where  color  is  given,  the  defendant's  plea  must  conclude  with  a 
verification.     JBnd. 

It  is  a  general  rule,  applying  to  all  pleas,  replications,  &c.  that 
whenever  new  matter  is  introduced,  the  pleading  must  conclude  with  a 
verification,  in  order  that  the  opposite  party  may  have  an  opportunity 
of  answering  it.      1  Saund.  103,  n.  1. ;  Archb.  PI.  248;  Doug.  60. 

And  therefore  a  plea  in  confession  and  avoidance,  must  conclude 
with  a  verification.     Com.  Dig.  Pleader,  E.  33. 

If  a  plea  concludes  to  the  country,  where  it  should  conclude  with 
a  verification,  it  will  be  bad,  if  shown  for  cause  of  demurrer.  Ibid* 
Doug.  00;    I  Saund.  103.  n.  1.;   but  aided  by  pleading  over,  and 
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verdict.  Cro.  Car.  317 ;  1  Sid.  341  a.  So  the  want  of  a  verifica- 
tion will  make  a  plea  bad  on  special  demurrer.     5  Mod.  8,  9. 

Generally  all  pleadings  in  the  affirmative  should  be  averred.  Co. 
Litt.  303  a. 

But  pleas  in  the  negative  need  not  be  averred.     Ibid. 

An  avowry  need  not  be  averred,  because  in  the  nature  of  a  count. 
PI.  Com.  342  a.  163  a. 

The  general  issue,  and  a  demurrer,  need  not  be  averred.  Com. 
Dig.  Pleader,  E.  33. 

The  plea  ntU  tid  record  is  usuaUy  pleaded  with  a  simple  verification ; 
but  this  is  contrary  to  analogy,  and  seems  unnecessary.  Fortescue, 
339.  Where,  however,  an  action  is  brought  on  a  foreign  judgment, 
this  plea  should  conclude  lo  the  country.  6  East,  473.  And  where 
to  a  plea  of  former  recovery  for  the  same  cause  of  actiouy  in  the  Circuit 
Court  of  the  United  States,  the  plaintiff  replied  nul  tid  record^  it  was 
held  the  replication  must  conclude  to  the  country,  and  not  with  a  veri- 
fication.    17  Johns.  Rep.  272. 

Where  matter  of  fact  and  matter  of  record  are  both  put  in  issue,  the 
plea  concludes  to  the  country.  See  Chitty  on  Pleading,  338; 
cites  Sayer,  208,  301  ;  Hob.  244. 

CHAPTER  XUI. 

OF  PLEAS  BT  SEVEBAL  DEFENDANTS. 

1  •  In  cases  of  Contracts 

Where  several  persons  are  sued  on  contract,  some  may  choose  to 
appear,  and  others  may  make  default.  Those  however,  who  appear 
and  plead,  must  join  in  pleading  the  same  plea  which  all  would  have 
pleaded,  if  they  had  chosen  to  plead.  Thus  if  A.,  B.,  C,  and  D.,  are 
sued  on  a  joint  promise,  and  C.  and  D.  make  default,  and  A.  and  B. 
appear  and  plead  non  assumpsit,  they  should  plead  thus  :  '^  And  now 
Vie  said  A,  and  B.  come  and  defend  ^c,  when  ^c,  and  say  that  the 
said  A.^  B,f  C,  and  D.  never  promised  in  manner  andform^  as  the 
flavniiff  SfC,  For,  it  seems  in  cases  of  contract,  the  defendants  cannot 
sever  m  their  pleas,  where  they  plead  the  same  defence,  6  Mass.  R. 
444.  And  if  the  defendants  severally  enter  the  plea  of  non  assumpsit^ 
in  the  singular  number,  it  will  be  bad,  on  demurrer.  Bnd.  And  the 
reason  seems  to  be,  that,  in  cases  of  contract,  the  plaintiff  must 
recover  against  all  or  against  none ;  since  whatever  is  a  good  defence 
for  any  one  of  the  defendants,  is  generally,  though  not  always,  available 
to  all  the  rest.  And,  if  some  make  default,  and  others  plead,  and  the 
plaintiff  fails  against  those  who  plead,  he  can  have  no  judgment  against 
those  who  make  defauk.  See,  however,  1  Peters's  Sup.  Court  Re- 
ports, 74. 

2.  In  cases  of  Tori. 

But,  in  cases  of  tort  it  is  otherwise.  For  there,  the  cause  of  action 
is  several  as  well  as  joint,  and  the  plaintiff  may  have  bis  damages  as- 
sessed severally,  as  well  against  those  who  make  default,  as  against 
those  whom  the  jury  by  their  verdict  find  guilty.  And  so,  if  some 
make  default,  and  others  appear  and  plead,  and  the  jury  find  in  favour 
of  the  latter,  stiU,  damages  may  be  severally  assessed  against  those  who 
make  default,  unless  the  plea  of  those  defendants  who  appear,  or  the 
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verdict  of  the  jury,  shows  that  there  was  do  cause  of  action  against 
any  of  the  defendants.  See  1  Str.  610 ;  3  T.  R.  662;  2  Ld.  Raym. 
1372  ;  Archb.  PI.  255.  In  which  case  judgment  may  be  arrested. 
Ibid. 

And  generally,  as  in  the  case  of  joint  contract  before  stated,  if  a 
plea  by  several  defendants,  is  in  the  singular  number,  it  will  be  bad  on 
general  demurrer.     Lutw.  1531. 

If  two  join  in  a  defence,  which  is  good  for  one,  but  bad  for  the 
other,  the  plea  is  bad  for  both.  1  Saund.  28,  n«  2..;  3  Mass.  310; 
7  Cranch,  158 ;  2  Caine's  R.  108.  And  under  such  a  joint  plea,  one 
of  the  parties  cannot  set  up  a  separate  justification  in  evidence.    Ibid. 

CHAPTER  XIV. 

IN  WHAT  CASES  PLEAS  ARE  AIDED. 

Defects  of  form  are  aided  on  a  general  demurrer,  or  by  the  plain- 
tiflfs  replying.  Hob.  298,  321;  11  Mass.  R.  119;  10  Mass.  R. 
226  ;  5  Mass.  R.  125. 

But  defects  in  substance  are  not  aided.  8  Co.  120  b. ;  Com.  Dig. 
Pleader,  E.  37 ;  2  Wils.  150 ;  Hob.  298. 

On  demurrer  the  Court  looks  for  the  first  fault,  and  gives  judgment 
accordingly.  2  Wik.  150;  2  Mass.  R.  84;  Doug.  94.  But  though 
the  bar  is  bad,  if  the  plaintiff,  in  his  replication,  shows  that  he  has 
DO  cause  of  action,  there  judgment  shall  be  for  the  defendant.  For 
the  Court  will  look  to  the  whole  record.     3  Co.  52  b. 

If  not  guilty  is  pleaded  to  part,  and  a  justification  to  the  rest,  one 
plea  shall  not  aid  the  other ;  they  being  distinct  pleadings.  2  Cro.  87. 
And  this  is  a  general  rule,  applying  to  all  pleas,  viz.  that  though  one 
plea  may  refer  to  the  allegations  contained  in  another,  so  as  to  make 
those  allegations  part  of  the  plea  referring  to  them  ;  yet  one  plea,  in 
other  respects,  is  not  aided  by  another ;  for,  each  must  be  a  complete 
answer  of  itself,  so  far  as  it  professes  to  answer,  in  the  beginning  of  it. 

In  general,  a  plea  will  be  aided  by  verdict,  if  merely  informal.  And 
so,  if  the  defect  or  omission  in  the  plea,  is  of  such  a  nature  as  must 
necessarily  have  been  supplied  by  proof,  in  order  to  obtain  such  ver- 
dict, th^  plea  will  be  aided.     1  Saund.  228  a. ;  Cro.  Jac.  44. 

An  entire  plea,  |bad  for  part,  is  bad  for  the  whole.  1  Saund.  27 ; 
2  Mass.  R.  81. 

But  this  does  not  extend  to  a  set-off;  nor  to  mere  surplusage.  S 
Wm.  Bl.  910 ;  3  T.  R.  374. 

So,  if  the  defendant,  instead  of  demurring,  pleads  over,  he  waives  all 
defects  of  form  and  everything  else  substantially  aUeged. 

CHAPTER  XV. 

OF  PLEADING  DOUBLE. 

At  common  law,  the  defendant  could  not  plead  several  pleas  to  the 
same  count,  unless  one  was  to  one  part,  and  the  other  to  another.  The 
pleas  in  such  cases  would  have  been  bad  for  duplicity.  Co.  Litt. 
304  a. 

But  under  Stat.  4  &  5  Ann.  c.  10,  any  "  defendant  or  tenant  in  any 
action  or  suit,  or  any  plaintiff  in  replevin^  in  any  court  of  record,  may, 
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with  leave  of  the  same  court,  plead  as  many  several  matters  thereto,  as 
he  shall  think  necessary  for  his  defence." 

Under  this  statute  the  number  of  pleas  is  not  limited ;  and  accord- 
ingly three  pleas  are  sometimes  pleaded.  But  they  should  all  be 
pleaded  at  once ;  and  the  statute  does  not  extend  to  any  other  plead- 
mgs  than  pleas  only,  except  that  the  plaintiff  in  replevin  may  reply 
double.     2  Str.  903 ;  8  T.  R.  660. 

Formerly  the  defendant  was  not  allowed  to  plead  pleas  inconsistent 
with  each  other;  but  this  rule  is  somewhat  relaxed.  Thus,  non  est 
fadum,  and  payment,  are  allowed  to  be  pleaded  together  in  Covenant. 
3  Pick.  388. 

The  defendant,  however,  since  the  statute,  any  more  than  before, 
cannot  plead  in  bar  and  abatement,  nor  can  he  plead  and  demur,  to 
the  same  count. 

The  statute  does  not  authorize  double  pleading  in  penal  actions.  3 
Str.  1044.    Nor  in  a  writ  of  Error.     1  Mass.  R.  230. 

And  generally,  it  does  not  authorize  the  pleading  of  difierent  pleas, 
leading  to  different  kinds  of  trial ;  as,  a  plea  which  will  lead  to  an 
issue  to  be  tried  by  a  jury,  and  another  plea,  leading  to  an  issue  to  be 
tried  by  the  record,  or  by  certificate.      2  Wm.  Bl.  1167  ;  2  Bamw. 

6  Aid.  777  ;  1  Johns.  Cas.  104 ;  13  Johns.  329. 

Where  leave  to  plead  double  has  been  obtained,  an  omission  to  state 
that  the  plea  is  pleaded  by  leave  of  Court,  is  an  irregularity,  but  it 
seems  does  sot  make  the  plea  bad,  if  shown  for  cause  of  demurrer. 
See  1  Wils.  219.  But  if  several  pleas  are  pleaded  without  leave  of 
Court,  the  plaintiff  may  treat  them  as  a  nullity.  Arch.  PI.  264. 
Since  it  is  in  the  discretion  of  the  Court  whether  they  will  allow  sev- 
eral pleas  to  be  pleaded.     6  T.  R.  97. 

But  on  motion  to  plead  double,  the  Court  will  not  take  into  consid- 
eration, whether  it  be  a  good  plea  or  not.      Com.  Dig.  Pleader,  E.  2. 

Where  several  pleas  are  pleaded,  each  must  contain  a  complete 
answer  to  the  plaintiff's  action,  and  what  is  omitted  in  one  will  not  be 
aided  by  any  allegation  in  another,  unless  expressly  referred  to,  as 
before  suggested  with  regard  to  several  pleas  to  different  parts  of  the 
plaintiff's  declaration.     2  Mass.  R.  640 ;  2  Johns.  437. 

•      CHAPTER  XVI. 

OF  FLEAS  PUIS  DARREIN  CONTINUANCE. 

Wherever  any  new  matter  of  defence  arises  to  the  defendant,  wheth- 
er in  abatement  or  In  bar,  after  he  has  pleaded,  or  after  the  last  con- 
tinuance of  the  action,  he  may  avail  himself  of  such  matter  by  a  plea         /T^ 
tince  the  last  continuance^  or  one  in  the  nature  of  such  plea.     6  Johns. 
R.  389  ;  7  Johns.  R.  194. 

Notwithstanding  his  first  plea  is  in  bar,  his  plea  since  the  last  contin- 
uance may  be  in  abatement ;  as,  that  the  plaintiff,  since  t^e  last  con- 
tinuance, has  entered  into  parcel  of  the  land  demanded.     Dyer,  76  b. ; 

7  Johns.  R.  194.  So,  accord  and  satisfaction,  6  Johns.  392.  So,  he 
may  plead  in  bar,  a  recovery  by  the  plaintiff  in  another  action  for  the 
same  cause,  since  the  last  continuance.  9  Johns.  221 ;  Bac.  Abr. 
Pleas,  Q.  So,  an  award  made  by  consent  after  issue  joined,  should 
be  pleaded  since  the  last  continuance^  and  cannot  be  received  in  ev- 
idence.    2  Esp.  R.  504 ;  7  Johns.  194. 
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If  the  matter  has  arisen  since  the  commencement  of  the  action,  but 
before  plea  pleaded,  and  b  in  bar,  or  shows  that  the  plamtiflr's  action  is 
abaledf  it  is  pleaded  either  in  bar  or  in  abatement  oi  the  farther  main- 
tenance of  the  suit,  as  an  original  plea,  i.  e.  without  saying  since  the 
last  continuance.  But,  if  it  has  taken  place  since  the  last  continuance, 
and  shows  that  the  plaintifT^s  writ  is  abateable  only,  it  should  be  pleaded 
since  the  last  covUinuance.  So,  if  the  matter  arises  after  issue  joined, 
it  must  be  pleaded  since  the  last  continuance.  See  Archh.  PL  354 ; 
Vin.  Abr.  K. ;  L. 

A  plea  nnce  the  last  continuance^  xoslj  be  pleaded  at  Nisi  Prius, 
any  time  before  the  jury  actually  deliver  their  verdict,  even  although  there 
has  been  time  to  plead  it  in  Bank.  5  Taunt.  333,  337.  And  the 
judge  has  no  discretion,  but  must  admit  it,  and  the  plaintiff  must 
demur,  if  he  doubts  of  its  sufficiency  in  law.  3  Caines,  171 ;  2  Wils* 
137. 

A  plea  since  the  last  continuance^  cannot  be  pleaded  after  a  verdict, 
or  an  award  of  a  writ  of  inquiry.     Dyer,  361 ;  Lut.  1 178. 

But  it  has  been  held,  that  such  plea  may  be  pleaded  after  demurrer, 
though  there  are  authorities  to  the  contrary.  Hob.  81 ;  See  contra,  1 
Str.  493 ;  See  Lut.  1178;  Ld.  Raym.  265,  in  note.  And  it  seems 
that  a  discharge,  under  the  insolvent  law  in  New  York,  may  be  pleaded 
since  the  last  continuance^  after  verdict.     9  Johns.  392. 

In  the  English  practice,  a  plea,  since  the  last  continuance,  is  verified 
by  affidavit.  Otherwise  it  will  be  set  aside.  5  Taunt.  337 ;  1  Str. 
492. 

However,  this  has  been  held  unnecessary,  where  the  Court  are 
already  satisfied  that  it  is  true.     9  Johns.  250. 

This  plea  operates  as  a  waiver  of  all  preceding  pleas,  and  though 
this  be  insufficient,  the  party  can  never  resort  to  his  former  plea.  1 
Salk.  178.  The  judgment  on  this  plea,  not  only  when  pleaded  in  bar, 
but  when  pleaded  in  abatement  and  demurred  to,  is  final  and  per- 
emptory. 1  Wheaton,  215.  For  this  reason  it  is  matter  of  great 
discretion,  whether  to  plead  such  plea  or  not,  since  the  advantage  of 
the  previous  defence  is  thereby  wholly  lost,  and  the  matter  before  in 
dispute  between  the  parties,  is  thereby  confessed.     Cro.  Eliz.  49. 

It  seems  in  general,  that  regularly  the  defence  which  has  arisen 
since  the  last  continuance  should  be  pleaded  at  the  next  session  of  the 
Court,  (2  Wils.  138;  1  Str.  492,)  though  it  is  held  to  be  in  the  dis- 
cretion of  the  Court  to  receive  the  plea  after  more  than  one  continu- 
ance has  intervened.     10  Johns.  161 ;  4  Serg.  &  R.  239,  281. 

In  general  it  is  not  permitted  to  plead  more  than  one  plea,  since  tlie 
last  continuance,  for  interest  reipubtica  ut  sit  finis  Utiutn.  Yet  an  ex- 
ception is  made  of  matter  apparent  to  the  Court.  Com.  Dig.  Abate- 
ment, (f,"24  b.) 

CHAPTER  XVII. 

OF  THE  REPLICATION. 

I.  Of  its  general  qualities.     2.  In  what  cases  it  must  conclude  with  an 

averment,  or  to  the  country. 

1.  Of  its  general  qualities. 

A  replication  is  the  plaintiff's  reply  to  the  defendant's  plea,  and  its 
general  requisites  are  analogous  to  tnose  of  a  plea.    It  must  be  triable ; 
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must  not  be  double ;  must  be  positive,  and  not  by  way  of  rehearsal,  or 
argufnent ;  and  must  be  sensible  and  consistent  with  itself,  and  not 
absurd  or  repugnant.  It  must  also  be  certain,  and  generally  more 
certainty  is  required  in  a  replication,  than  in  a  declaration ;  because 
it  descends  into  more  details,  and  ascertains  with  particularity  what 
is  set  forth  in  general  terms  in  the  declaration.  Plowd.  Com.  84  a. ; 
YeL  17,  ]8;  1  Saund.  J 02.  But  certainty  to  a  comnoon  intent  is 
sufficient.  And  so  much  certainty  is  not  required,  where  the  certainty 
naturally  lies  rather  in  the  knowledge  of  the  defendant,  than  of  the 
daintifil  Com.  Dig.  Pleader,  Replication.  See  2  Bur.  772  ^  1 
Bos.  &  P.  640 ;  8  T.  R.  459. 

The  replication  must  answer  the  whole  plea,  otherwise  it  is  -a  di^ 
continuance.  1  Saund.  338.  And  the  plaintiff  may  reply  to  several 
distinct  pleas,  by  one  replication.     1  Leo.  124  ;  1  Sid.  39. 

A  replication  must  be  conformable  to  the  count,  and  must  maintain 
it ;  otherwise,  the  defect  will  be  a  departure,  and  will  make  the  repli- 
cation bad  on  general  demurrer ;  however,  the  fault  will  be  cured  by 
pleading  over.  2  Saund.  84  d. ;  4  T.  R.  504.  See  fiirther  on  the 
nAjeet  of  departure  in  pleadings  post^  under  Rgoinder. 

A  replication,  bad  in  part,  is  bad  for  the  wnole,  unless  the  excep* 
tionable  part  is  mere  surplusage.  Com.  Dig.  Pleader,  (F.  25) ;  3 
T.R..374. 

A  plaintiff  cannot  reply  double,  unless  he  is  plaintiff  in  Replevin  ;  nor 
in  general  can  he  plead  distinct  replications  to  different  parts  of  the 
same  plea,  thougn  there  are  exceptions.  1  Saund.  336,  337;  2 
Saund.  49,  50.  Duplicity  in  a  replication,  however,  is  bad  on  special 
demurrer  only,  and  is  cured  by  pleading  over.  If  the  defendant  does 
not  demur  for  duplicity,  it  does  not  seem  clear,  whether  he  must  not 
answer  the  double  matter  in  his  rejoinder,  or  whether  he  may  not 
answer  either  part  at  discretion.  See  1  Wils.  338  ;  where  a  replica^ 
iion  VKU  holden  good  on  special  demwrer^  though  it  ansu>ered  only  one 
part  of  the  doume  matter  contained  in  the  plea.  It  was  holden  good^ 
because  the  part  not  answered,  was  considered  as  admitted,  and  the 
part  traversed,  was  still  necessary  to  maintain  the  defence,  notwith* 
standing  the  admission.  Where  a  plea  concludes  to  the  country,  the 
plaintiff  is  precluded  from  replying  any  new  matter,  and  must  join  issue 
upon  the  plea  by  a  simiiiter.  The  omission  of  a  similiter^  however, 
is  aided  after  verdict.  Cowp.  407  ;  3  Bur.  1793.  So,  if  the  simili- 
ter is  joined  by  mistake,  with  the  defendant's  name  instead  of  the 
plaintiff's.    2  Saund.  316,  n.  6. ;  3  Bur.  1793. 

If  the  defence  in  the  plea  consists  of  several  distinct  facts,  each  of 
which  is  essential,  the  plaintiff  may  deny  either  of  those  facts ;  or,  he 
may  traverse  aU  of  them,  without  making  the  replication  liable  to  ex- 
ception for  dupL'city.     1  Bur.  316. 

A  replication  must  be  supported  by  the  evidence,  without  a  material 
variance  as  to  time,  place,  and  matter.  But  it  is  not  necessary  to 
state  a  special  venue  in  it,  unless  the  matter  is  clearly  local.  For  the 
principle  now  is,  "  that  the  place  laid  in  the  declaration,  draws  to  it 
the  trial  of  every  thing  that  is  transitory.'  Chief  Justice  Eyre,  2 
H.  Bl.  145. 

Where  a  replication  tenders  an  issue  upon  a  fact,  so  immaterial^ 
that,  if  the  verdict  upon  it  is  found  for  the  plaintiff,  he  will  not  be  en- 
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titled]  to  iudgmeot,  such  replication  is  bad  on  general  demurrer.  3 
Bamw.  ib  Cr«  449*    Bjr  three  justices  against  one. 

Where  the  matter  of  the  plea  is  in  tiie  negative,  and  the  plaintiff 
traverses,  the  replication  should  assert  the  affirmative  of  the  matter, 
in  terms  ;  but  if  the  plea  is  in  the  affirmative,  the  replication  denies  it 
in  terms.  But  unless  time  or  place,  or  other  circumstance,  is  materia], 
care  should  be  taken  not  to  have  them  parcel  of  the  issue,  lest  there 
should  be  a  negative  pregnant,  or  the  traverse  should  be  too  large  or 
too  narrow.  The  traverse,  therefore,  should  contain  the  words,  in 
manner  and  form  inc.    Archb.  PI.  261. 

In  general,  where  the  plea  admits  and  excuses  a  nonperformance, 
the  plaintiff  need  only  answer  the  special  matter  alleged.  1  Salk. 
138;  1  Saund.  103,  n.  1. 

But,  in  debt  on  bond,  where  it  is  necessary  for  the  plaintiff  to  asagn 
a  breach,  the  omission  to  do  so  is  fatal  on  general  demurrer.  So, 
also,  if  he  assigns  a  bad  breach  ;  and  neither  is  aided  after  verdict. 
2  Saund.  180;  Yelv.  163. 

Where  the  declaration  is  general,  without  setting  out  a  title,  and  the 
defendant,  in  his  plea,  sets  forth  a  title ;  if  the  plaintiff,  in  his  replica- 
tion, sets  out  a  title  in  himself,  inconsistent  with  that  in  the  defendant's 
flea,  he  must  traverse  specially  that  of  the  defendant.  Com.  Dig. 
leader,  (C.  40.)  If,  however,  a  title  need  not  be  shown  in  order  to 
maintain  the  action,  it  will  be  sufficient  for  the  plaintiff  to  traverse  the 
matter  alleged  by  the  defendant,  without  showing  any  title  in  himself, 
by  his  replication.     Cro.  Eliz.  288 ;  Archb.  PI.  264. 

Where  the  matter  of  the  defence  is  true,  and  the  plaintiff  confesses 
and  avoids  it,  he  must  take  care,  that  the  matter  in  avoidance  is  not 
inconsistent  with  the  statement  in  the  plea,  which  is  thereby  admitted ; 
for,  if  so,  the  replication  will  be  bad  on  special  demurrer.  Archb. 
PI.  266. 

Where  the  defendant  traverses,  and  his  traverse  is  not  to  the  point 
of  the  action,  the  plaintiff  may  demur  specially,  assigning  as  cause  of 
demurrer,  the  immaterial  traverse ;  or  be  may  pass  by  the  traverse, 
and  traverse  the  mducement.  Thus,  in  an  action  of  waste  ^br  cutting 
daum  and  sdling  trees^  if  the  defendant  pleads  that  he  used  them  tn 
repairs^  and  traverses  the  seUingj  this  traverse  is  immaterial,  and  the 
plaintiff  may  therefore  demur  specially ;  or  he  may  waive  it,  and 
traverse  the  inducement,  i.  e.  the  using  for  repairs*  See  the  case  Long 
Qtttn^o,  E  4,  100,  cited  in  Hob.  104. 

The  plaintiff,  in  his  replication,  may  estop  the  defendant  from  plead- 
ing any  matter  in  his  defence,  in  the  same  manner  as  the  defendant,  in 
his  plea,  may  estop  the  plaintiff. 

r*-  2.  In  what  cases  a  replication  concludes  vnth  a  verification  ;  and  in 

what  eases  to  the  country. 

1.  Where  the  whole  matter  of  the  plea  is  denied  by  the  replication, 
the  conclusion  should  always  ,be  to  the  country  ;  but,  where  a  single 
particular  only  is  denied,  it  should  conclude  with  a  verification.  If, 
nowever,  the  defence  consists  of  several  distinct  facts,  each  of  which 
"  is  essential  to  its  validity,  the  plaintiff,  in  his  replication,  may  deny 
eidier  of  them,  and  conclude  to  the  country.  Doc.  Plac.  354 ;  Doug. 
428 ;  1  Saund.  3,  n.  1. ;  1  Bur.  316. 

Wiere  the  defence  stated  in  the  plea,  consists  of  a  single  fact,  if 
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the  replicatioo  confesses  and  avoids  such  fact,  by  pleading  new  matter, 
it  should  conclude  with  a  verification*     1  Saund.  3,  n.  1. 

If  there  is  a  traverse  in  the  defendant's  plea,  of  a  point  material  to 
the  plabtiff 's  title,  the  replication  should  reassert  the  fact,  and  conclude 
to  the  country*  For,  as  there  is  a  complete  issue  formed  by  the  nega- 
tive and  affirmative,  the  plaintiff  cannot  decline  the  defendant's  traverse, 
and  ofier  another  traverse  to  some  other  point  in  the  defendant's  plea. 
Hob.  105.  And  hence  results  the  general  rule,  that  there  can  be  no 
traverse  upon  a  traverse,  where  the  first  traverse  is  material.  Since, 
if  this  were  allowed,  there  might  be  many  successive  traverses,  and 
thus  the  parties  might  never  come  to  an  issue.  However,  if  the  plea 
concludes  with  a  special  traverse  of  the  time  and  place  in  the  declara- 
tion, the  plaintiff  may  either  join  in  the  traverse,  or  he  may  traverse 
the  inducement  of  the  defendant's  plea.  Thus,  in  an  action  for  a 
trespass  committed  on  a  particular  day,  the  defendant  pleads  a  license 
on  another  day,  and  traverses  all  days  before  and  since ;  here  the 
plaintiff  may  either  traverse  the  license,  or  he  may  join  in  the  defend- 
ant's traverse.  Hob.  104.  If  tlie  replication  contains  new  matter, 
which  the  defendant  ought  to  have  an  opportunity  of  answering ;  or  if 
the  issue,  which  may  be  taken  on  the  rejoinder,  differs  from  that  which 
might  have  been  taken  on  the  plea,  the  replication  should  conclude 
with  a  verification.     Archb.  PI.  270. 

If  the  replication  contains  matter  of  record,  the  conclusion  should 
contain  a  verification  bv  the  record. 

In  the  conclusion  of  a  replication,  the  general  prayer  of  judgment 
includes  every  thing,  as  the  Court  will  give  the  proper  judgment,  and 
the  omission  to  demand  damages  is  not  bad,  even  on  special  demurrer. 
1  Str.  623;  1  Saund.  97,  n.l. 

A  wrong  conclusion  of  a  replication,  whether  by  a  verification,  or  to 
the  country,  is  only  matter  of  form,  and  will  be  aided  on  a  general 
demurrer,  under  Stat.  4  &  5  Ann,  ch.  16,  <§  1. 

CHAPTER  XVIU. 

OF  THE  REJOINDER. 

1.  CfUs  general  qualities^  SfC.    2.  O^ departure,  I*  in  a  Replication^ 

2.  in  a  Rejoinder. 

The  rejoinder  is  the  defendant's  answer  to  the  plaintiff's  replication, 
and  it  is  subject  to  the  same  general  rules  and  restrictions  as  the  pre- 
vious pleadings.  It  concludes  to  the  country,  or  with  a  verification,  in 
the  same  manner  as  a  replication ;  and  a  wrong  conclusion  can  be 
taken  advantage  of  on  special  demurrer  only.  2  Saund.  190,  n.  6. 
A  rejoinder,  if  bad  in  part,  is  bad  for  the  whole.  It  should  be  remem- 
bered that  double  pleading  is  not  allowed  in  a  rejoinder,  and  where 
two  defendants  have  joined  in  a  plea,  they  cannot  afterwards  sever  in 
their  rejoinder.     Doc.  Plac.  122. 

As  the  replication  must  conform  to  the  plea,  so  the  rqoinder  must 
conform  to  the  replication.  And  therefore,  where  Trespass  was 
brought  against  three,  and  two  pleaded  not^  guilty,  and  the  third  justi- 
fied, in  defence  of  his  freehold,  and  the  plaintiff  replied  that  he  used 
more  force  than  was  necessary,  and  the  three  defendants  rejoined,  that 
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they  did  not  use  more  force  than  was  necessary,  the  rejoinder  was 
held  bad  on  general  demurrer.     4  Barn.  &  Cr.  704. 

As  tlie  replication  must  not  depart  from  the  declaration,  by  setting 
forth  a  new  ground  of  action,  so  the  rejoinder  must  not  depart  from 
the  plea,  by  placing  the  defence  on  a  new  point  not  contained  in  it. 
It  is  not  always  easy,  however,  to  determine  what  does  or  does  not 
amount  to  a  departure. 

Cf  Departure. 

Whenever  a  second  plea  contains  matter,  not  pursuant  to  a  for- 
mer plea,  and  which  does  not  maintain  the  same,  it  is  a  departure. 
And  therefore,  if  a  rejoinder  contains  matter  subsequent  to  the  matter 
of  the  bar,  and  not  fortifying  the  same,  this  is  a  departure  in  the  re- 

e'nder,  becatise  it  leaves  the  former ^  and  goes  to  another  matter.  Co. 
tt.  304  a.  The  true  ground  of  exception  to  any  pleading  on  this 
account,  seems  to  be,  that,  if  a  departure  were  permitted,  the  panics 
might  go  on  with  new  allegations  ad  infinitum  without  ever  arriving  at 
an  issue.  See  2  Saund.  84  a.  A  few  cases,  however,  will  make  the 
nature  of  this  exception  appear,  as  well  in  the  replication  as  in  the 
rejoinder. 

1.  Of  Departure  in  a  Replication* 

In^assumpsit  by  an  executor,  upon  several  promises  to  the  testator, 
the  defendant  pleaded  the  statute  of  limitations,  the  plaintiff  replied  a 
subsequent  promise  to  himself;  this  was  held  bad  as  a  departure. 
Willes,  27. 

So,  if  the  plaintiff  in  his  declaration,  makes  title  to  an  entierCy,  but 
in  his  replication  to  a  moiety  only,  it  will  be  a  departure. 

So,  ii  the  plaintiff  entitle  himself  to  an  estate  by  feoffment,  he  cannot 
afterwards  maintain  it  in  his  declaration,  by  lease  and  release.  Com. 
Dig.  Pleader,  F.  1 0. 

In  an  action  of  Trespass  for  an  assault  and  battery,  on  the  first  of 
July,  the  defendant  justifies  by  the  assault  of  the  plaintiff  on  another 
day,  and  traverses  that  he  was  guilty  before  or  after  this  day ;  the 
plaintiff  replies  de  son  tort  demesne^  &c.  This  is  a  departure  from  the 
day  first  alleged  in  the  declaration,  and  makes  the  replication  bad. 
He  should  have  pleaded  that  the  defendant  was  guilty  in  manner  and 
form  &c.     Vin.  Abr.  Departure,  A.  32. 

This,  however,  seems  to  be  inconsistent  with  other  decisions.  For, 
it  seems,  that  where  the  time  or  the  place  is  not  of  itself  material,  if  it 
is  made  so  by  the  plea,  the  replication  may  follow  the  plea,  though  to 
another  time  or  place,  without  liability  to  exception  for  the  departure. 
See  10  Mod.  26 1 ,  349 ;  Lev.  1 10,  Lee  v.  Rogers.  See  also,  1  Salk. 
*  222,  223 ;  where  it  is  laid  down  by  Holt  C.  J.,  that  in  Trespass,  if 

the  defendant  justifies  on  the  day  in  the  declaradon,  the  plaintiff  in  his 
replication  may  assign  another  day. 

2.  IVhat  is  not  a  Departure  in  a  Replicaiion. 

In  Trespass,  for  chasing  his  beasts  in  Berkshire,  ihe  defendant  jus- 
tified, damage  feasant^  and  the  plaintiff  replied,  that  afterwards  the 
defendant  drove  them  into  Oxfordshire  and  sold  them.  This,  on  de- 
murrer, was  held  not  to  be  a  departure.     For  the  sale,  though  in 
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another  county,  makes  him  a  trespasser,  ofr  witio^  and  consequently 
the  replication,  maintaining  the  same  title  as  set  forth  in  ihe  declaration, 
and  only  removing  the  impediment  set  forth  in  the  plea,  is  not  liable  to 
exception  for  a  departure.      See  Litt.  Rep.  215*     See  also  Yelv.  96. 

In  Trespass  for  taking  and  carrying  away  goods,  the  defendant  jus- 
tified, as  a  distress  for  damage  feasant ;  the  plaintiff  replied  that,  after 
the  distress,  the  defendant  converted  them  to  his  own  use.  This,  on 
demurrer,  was  held  not  to  be  a  departure  ;  for  the  conversion  is  a  tres- 
pass or  trover  at  the  plaintiff's  election,  which  is  here  made  in  the 
replication.     1  Salk.  221. 

If  the  defendant,  by  his  plea,  makes  a  transitory  action  kKa],  the 

gaintiff  may  follow  the  plea,  and  it  will  not  be  a  departure.      1  Ld. 
aym.  120. 

3.  OfDepartwre  in  a  Rgainder. 

In  Debt  upon  bond  for  performance  of  an  award,  the  defendant 
pleads  peir/brmance,  and  shows  how.  The  plaintiff  replies,  and  assigns 
a  breach ;  the  defendant  rejoins  a  tender.  This  is  a  departure.  For 
payment,  or  performance,  and  a  tender  to  pay  or  perform,  are  difierent 
things.     See  Sid.  10  pi.  6 ;  Co.  Litt.  304  a. 

In  Debt  upou  bond  for  performance  of  an  award,  the  defendant 
pleads  an  award,  thai  he  ihould  release  aU  suits  to  the  plaintiffs  and 
that  he  had  performed  it ;  the  plaintiff  replies,  that  it  was  further  award- 
ed, thai  the  defendant  shotdd  pay  the  plaintiff  £15^  which  he  had  not 
done,  and  traversed  the  award,  as  set  forth  by  the  defendant ;  the  de* 
fendant  rejoins,  that  it  was  further  awarded,  that  the  plaintiff  should 
release  to  the  dtfendant  aU  actions^  fyc.  On  demurrer  it  was  held  a 
departure.  For,  the  defendant  ought  to  have  set  forth  this  matter  in 
his  plea  iat  first.     2  Buls.  38,  39. 

In  Covenant,  the  lessee  pleads  performance :  the  plaintiff  replies  a 
breach,  in  the  nonpayment  of  rent ;  the  defendant  rejoins,  an  ouster 
by  the  phuntiff.  This  rejoinder  is  a  departure,  because  in  excuse  of 
performance.  The  defendant  should  have  pleaded  this  at  first.  Cro. 
Car.  76,77;  Sid.  77;  PI.  10. 

In  Debt  on  a  bond,  conditioned  to  perform  an  award,  the  defendant 
pleads  no  award;  the  plaintiff  replies,  and  shows  an  award  ;  the  de- 
fendant rqoins,  that  other  thirds  were  submitted^  and  so  there  was  no 
award.  iThis  is  a  departure.  1.  The  defendant  should  have  pleaded 
this  specially  at  first.  2.  When  the  defendant,  in  his  plea,  says  there 
was  no  awardf  this  means  no  award  at  all ;  it  is  therefore  a  departure 
to  rejoin  concerning  an  award.  1  Keb.  678,  pi.  72  ;  1  Lev.  127.  See 
Sid.  180,  pi.  16. 

In  Debt  on  bond,  conditioned  to  pay  money  at  such  place  as  plaintiff 
should  appoint;    defendant  pleads,  payment;    plaintiff  replies,  non- 
payment  of  a  certain  wm,  at  a  place  appointed  by  plaintiff;  defendant, 
rejoins,  that  the  plaintiff  had  appointed  noplace.     This  is  a  departure, 
The  defendant  should  plead  this  special  matter  at  first.    2  Mod.  31. 

So,  where  the  plea  is  payment,  and  the  rejoinder,  excuse  of  payment  j 
it  is  a  departure.     1  Saik.  221,  pi.  2. 

So,  where  the  plea  is  no  capias^  and  the  rejoinder  is  a  capias  super- 
sedeas, it  is  a  departure.  6  MTod.  139  ;  2  Ld.  Raym.  1276 ;  10  Mod. 
257.  #r 
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So,  wliere  in  debt  on  obligation,  where  the  condition  was  for  deliv- 
ering up  a  house,  defendant  pleads,  covenants  performed  ;  plaintiff  re* 
Elies,  a  breach  in  not  delivering  up  the  house;  defendant  rejoins, 
*Mve  to  occupy  longer.     Held  a  departure.     1  Keb.  678. 

So,  where  the  plea  is  performance,  and  the  rejoinder  is  in  excuse, 
or,  that  he  is  not  hound  to  perform,  it  is  a  departure.     12  Mod.  55. 

So,  in  debt  on  a  bond,  conditioned  for  the  performance  of  covenants, 
defendant  pleads  performance,  generally ;  the  plaintiff  set  out  a  breach 
in  his  replication ;  defendant  rejoins,  a  special  performance.  Held  a 
departure.  1  Ray.  234.  But  here,  it  should  be  observed,  that  part 
of  this  special  performance,  so  termed  in  the  report,  consisted  of  a  per- 
formance of  part,  and  a  readiness  to  perform  the  rest,  but  there  was  no 
request  by  the  plaintiff.  This  is  merely  iu  excuse  of  performance,  and 
therefore  a  departure.  But  a  plea  of  general  performance,  where  a 
particular  breach  is  set  out  in  the  replication,  must  of  course  be  sup- 
ported by  a  special  performance  in  the  rejoinder. 

4.   What  is  not  a  Departure  in  a  Rg'oinder. 

The  defendant  pleads  a  statute ;  the  plaintiff  replies,  it  was  re- 
pealed; the  defendant  rejoins,  that  it  is  revived  by  another  statute. 
This  is  no  departure.     Lev*  81  ;  1  Keb.  469. 

The  defendant  pleads  a  statute ;  the  plaintiff  replies,  that  it  was  to 
continue  to  such  a  time  only,  which  is  expired;  the  defendant  rejoins, 
that  it  was  afterwards  made  perpetual.  This  is  no  departure.  Ibid. 
Ijev,  81  ;  Keb.  469,  contra. 

In  Debt,  on  bond  to  save  harmless  from  tonnage  of  coals ;  the  de- 
fendant pleads  non  damnificatus  ;  the  plaintiff  replies,  a  distress  taken 
for  the  tonnage;  the  defendant  rejoins,  that  none  was  due.    This  is 
no  departure.     See  2  Barnai'd,  193;  cited  in  Vin.  Abr.  Departure, 
(A,)  63,  in  notis. 

In  Debt,  on  bond  to  perform  an  award,  if  the  defendant  pleads  no 
such  award ;  and  the  plaintiff,  in  his  replication,  sets  forth  an  award, 
and  assigns  a  breach  ;  and  the  defendant  sets  forth  the  whole  award, 
(in  which  the  submission  is  recited,  and  it  appears  that  the  award 
was  not  warranted  by  it,}  and  demurs ;  it  is  holden  not  to  be  a  de- 
parture ;  because  a  void  award  is  as  none.  (See,  however,  Keilw* 
175  a.)  11  East,  IBS.  But  otherwise,  if  the  rejoinder  is,  that  tAe 
award  is  bad  ;  or,  was  not  delivered  ;  or,  not  made  of  all  controversies. 
T.  Ray.  94;  1  Sid.  180.  See  2  Saund.  188;  1  Lev.  127.  See 
also,  3  Lev.  239. 

A  departure  is  bad  on  general  demurrer,  but  cured  by  pleading 
over  ;  but  if  not  demurred  to,  it  will  be  cured  by  verdict.  2  Saund. 
84  d. ;  4  T.  R.  504  ;  1  Wils.  122. 

With  regard  to  sur-rgoinders,  rebutters,  and  sur-rebutters,  it  would 
be  surperfiuous  to  make  any  observations  ;  as  all  the  subsequent  pleads 
ings,  on  the  part  of  the  plaintiff,  are  subject  to  the  same  rules  as  the 
replication  ;  and  all  those  on  the  part  of  the  defendant,  are  subject  to 
the  same  rules  as  the  rejoinder. 

For  General  and  Special  Demurrer,  see  post.  Demurrer,  in  the  body 
of  the  work. 
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CHAPTER  XIX. 

OF  R£FLEAD|:R. 

1.  Where  it  wiU  he  awarded.     2.  Where  it  vnU  not  be  awarded. 

1.   Where  it  vnU  be  awarded. 

Where  issue  has  been  joined  upon  a  point,  which,  though  found  by 
the  verdict,  does  not  determine  the  right,  so  that  the  Court  cannot 
know  for  which  party  to  give  judgment,  a  repleader  should  be  award- 
ed. 6  Mod.  1.  If  the  cause  of  action  is  confessed  by  the  plea,  but 
the  justi6cation  is  insufficient,  the  plaintiff  will  have  judgment,  nan  ob^ 
stante  veridicto  ;  but  if  the  plea  does  not  confess  the  cause  of  action, 
and  the  verdict  is  on  an  immaterial  issue,  there  must  be  a  repleader* 
4Barnw.  &Cr.  138. 

If  the  issue  is  such,  that  if  found  one  way,  it  wiH  determine  the 
right,  but  if  found  the  other  way,  will  leave  it  undetermined,  a  replead- 
er will  not  be  awarded  until  after  verdict,  because  the  fault  of  the  issue 
may  be  helped  by  verdict.  2  Saund.  319  b.  in  notis ;  Vin.  Abr. 
Repleader.  But  where  no  finding  of  the  jury  can  possibly  avail  to 
determine  the  right,  the  issue  being  wholly  unmateriaJ,  if  found  either 
way,  the  Court  will  award  a  repleader  before  verdict.  Qu»  See 
Saik.  679  ;  6  Mod.  1. 

If  the  issue  conclude  to  the  country,  where  it  should  conclude  to  the 
record,  or  vice  versd^  a  repleader  will  be  awarded.  1  Leo.  90 ;  6 
Johns.  R.  1.  Where  the  issue  to  be  tried  is  the  pasty's  appearance, 
it  must  be  tried  by  the  record,  and  not  by  a  jury.  1  Leo.  90.  Where 
the  plea  ntd  tiel  record  is  wholly  inapplicable,  a  repleader  will  be 
awarded.     6  Johns  R.  1. 

The  repleader  begins  at  the  first  fault.  T.  Raym.  458 ;  1  Ld. 
Raym.  169  ;  Cowp.  510.  The  reason  is,  that  no  error  ought  to  be 
left  on  the  record.     1  Ld.  Raym.  169  ;  6  Mod.  1. 

On  a  repleader,  neither  party  is  allowed  costs.     2  Salk.  579. 

To  deny  a  repleader,  where  it  ought  to  be  granted,  or  to  grant  it, 
where  it  ought  to  be  denied,  is  error.     2  Saund.  319  b. ;  6  Slod.  1. 

2.  Where  a  Repleader  wUl  not  be  awarded, 

A  repleader  will  not  be  awarded,  1.  Where  it  appears  from  the 
record  that  no  mode  of  pleading  can  avail.  1  Bur.  292 )  2  Ld.  Raym. 
923 ;  1  Str.  394. 

2.  Where  the  Court  may  give  judgment,  notwithstanding  the  ver- 
dict, the  plea  amounting  to  a  confession,  and  thus  end  the  cause  more 
expeditiously.  1  Str.  394 ;  1  Salk.  173 ;  2  Ld.  Raym.  924 ;  1  Bur. 
301. 

Where  the  justification  in  substance  is  good,  but  ill  pleaded,  there 
may  be  a  repleader,  but  where  the  justification  itself  is  bad,  there  can 
be  no  repleader.     See  2  Ld.  Raym.  924. 

3.  After  the  defendant  has  made  default.  1  Salk.  216  ;  2  Salk. 
679  ;  Str.  46.     See  2  Ld.  Raym.  923 ;  6  Mod.  1. 

4.  After  a  demurrer,  without  consent  of  parties.  3  Salk.  306 ;  6 
Mod.  103;  Com.  Dig.  Pleader,  R.  18. 

5.  Where,  owing  to  the  mbjoinder  of  issue,  there  is  a  discontinu- 
ance ;  and  in  all  cases  where  the  parties  are  out  of  codrt.    6  Mod,  1 ; 
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1  Salk.  219.  As,  upon  a  demurrer  to  a  demurrer.  But  where  an 
action  was  brought  up  by  demurrer,  and  the  plaintiff  omitted  to  waive 
his  demurrer,  and  issue  was  not  joined,  after  verdict  for  the  plaintiff, 
on  Error  brought,  thejudgment  was  affirmed.     9  Mass.  R.  533. 

6.  After  a  writ  of  Error.    2  Saund.  319  b. 

7.  Where  it  appears  from  the  record,  that  if  the  plea  had  been 
properly  pleaded,  the  decision  of  the  issue  must  have  been  the  same. 
See  Str.  394* 

8.  Nor  in  any  case,  but  where  complete  justice  may  be  obtained. 
By  Ashurst  J.,  Cowp.  509. 

Whether  «  repleader  will  ever  be  awarded  on  the  motion  of  the 
party  tendering  the  issue,  and  against  whom  it  is  found,  does  not  seem 
clear.  See  Doug,  394.  But  in  Qerrish  v.  Train,  3  Pick.  124,  the 
law  is  laid  down,  that  the  Court  will  grant  a  repleader  in  all  cases,  if 
thejr  are  at  a  loss  how  to  give  Judgment,  and  this  they  toiU  do  at  the 
motion  of  either  pari]/.    See  1  jUd.  Raym.  167  ;  Str.  994. 

CHAPTER  XX. 

or  TERDICT. 

With  regard  to  this  subject,  it  may  be  well  to  remember  the  follow- 
-  ing  points. 

1.  After  the  first  tender  of  a  verdict  in  Court,  and  before  it  is  re- 
corded, the  jury  are  at  liberty  to  vary  from  it ;  but  not  after  it  h 
recorded.     Co.  Litt.  227  b. 

2.  In  general,  a  jury  may  find  all  thinss  given  in  evidence,  material 
to  the  issue ;  as,  records,  letters  patent,  judgments,  8z;c. ;  Hob.  227 ; 
an  estoppel,  though  not  pleaded ;  Co.  Ldtt.  227  a. ;  matter,  which  the 
party  might  be  estopped  to  plead,  as  that  a  bond  was  made  before  the 
date  of  it.     2  Co.  4  b.,  Goddard's  case ;  2  Rol.  Trial,  (O),  (Q). 

3.  But  they  cannot  find  any  thing  contrary  to  the  record,  or  to  the 
admission  of  the  parties ;  or  to  an  estoppel  pleaded  and  relied  on.  In 
any  such  case  the  verdict  will  be  void.      1  Salk.  276;    2   Rol. 

(Q-).(R.) 

4.  If  the  verdict  finds  any  thing  out  of  the  issue,  it  is  void  for  so 
much,  even  though  it  destroys  the  plaintiff's  tide.  1  Leo.  66;  6 
Mass.  R.  303.     See  16  Johns.  307  ;  1 1  Mass.  R.  358. 

5.  If  the  verdict  finds  only  part  of  the  issue,  it  is  void  for  the  ^ole ; 
as,  in  debt  for  £7,  if  it  finds  nil  debet  for  £6,  and  nothing  for  the  rest* 
due,  the  verdict  is  void.     Cro.  Eliz.  133  ;  3  Salk.  372,  374. 

6.  In  a  civil  case,  if  there  are  several  counts,  any  of  which  are  bad, 
and  a  general  verdict  is  given,  the  whole  is  vitiated.  3  T.  R.  433. 
But  if  all  the  counts  are  good,  a  general  verdict  may  be  given  with 
entire  damages.     5  Munf.  27.     But  if  damages  are  assessed  severally. 

Judgment  may  be  entered  up  on  those  counts  that  are  good,  andiudg* 
ment  will  be  arrested  on  those  that  are  bad.  4  Bur.  2022 ;  3  T .  R. 
433. 

When  there  are  several  counts  in ,  a  declaration,  some  of  which  are 

bad,  and  there  is  a  general  verdict  for  the  plaintiff,  if  it  appears  from 

the  minutes  of  the  judge  who  tried  the  cause,  that  no  evidence  was 

admitted,  that  was  not  applicable  to  the  good  count,  the  Court,  after 

judgment  on  the  verdict,  and  even  after  argument  in  Error,  will  amend 


INTRODUGTION.  6d 

tfaeyerdict,  by  takingif  on  the  good  count  only,  d  Bing.  334^  Rich^ 
ardian  v.  Mdliih.  The  true  ground  of  distinction  is  there  held  to  be^ 
*^  whether  or  not  there  are  substantially  difiering  and  distinct  causes  of 
action  stated  on  the  record,  dm  all  of  which  evidence  is  given,  so  that 
it  is  impossible  to  sever  the  damages;"  and  it  is  recognised  as  law, 
that  ^'  when  a  general  verdict  has  been  given  on  two  counts,  one  of 
which  is  bad,  and  it  appears  by  the  Judge's  notes,  that  the  jury  calcu- 
lated the  damages  on  evidence  applicable  to  the  good  count  only,  the 
Court  will  amend  the  verdict,  by  entering  it  on  that  count,  though 
evidence  was  given  applicable  to  the  bad  count  also ;"  and  W%ttiam$  v. 
Breedariy  (1  Bos*  b  P.  329,)  is  cited. 

7.  But  a  verdict  may  find  part  of  the  issue  for  the  plaintiff,  and  part 
lor  the  defendant.  Salk.  664.  And  the  finding  must  be  positire,  and 
sufficiently  clear,  to  ascertain  for  which  party  the  jury  mean  to  find. 
1  Serg.  &;  Rawle,  367. 

8.  If  several  pleas  go,  each  to  the  whole,  the  jury  may  find  a  gen- 
eral verdict  for  the  defendant,  oit  any,  without  noticing  the  rest.  1 
Wils.  44. 

9.  If  the  verdict  vary  from  the  issue,  it  will  be  bad.  2  Wheat. 
221.  If,  howeveri  the  point  in  issue  can  be  concluded  fit>m  it,  it  may 
be  reduced  to  form.     See  10  Mass.  R.  64 ;  1  Serg.  fo  R.  367. 

10.  If  the  verdict  does  not^  expressly,  or  by  necessary  intendment, 
find  sufiScient  matter  to  decide  the  right,  it  will  be  void  for  the  im- 
perfection.   Ibid,     See  3  Jon.  61. 

11.  So  if  the  verdict  is  uncertain,  so  that  it  does  not  ascertain  the 
amount  or  quantity  to  be  recovered  $  or  if  it  does  not  find  facts  clearly, 
to  a  common  intent,  either  expressly,  by  necessary  intendment)  or  by 
reference  to  the  pleadings^  Ssc.  it  will  be  void.  Com.  Dig.  Pleader, 
(S  20.)  j[S  21.) 

12.  If  the  verdict  is  argumentative,  it  will  be  void,  though  the  iu'- 
ference  is  necessary  i  as,  where  it  finds  facts,  and  leaves  the  Court 
lix>m  them  to  infer  a  fact,  which  is  the  point  in  issue  ;  thus  in  Assump- 
sit, where  the  verdict  was,  that  the  plaint^  has  damage  by  the  non' 
pafartnance  of  the  defendanfs  promise,  &c.     Yelv.  77. 

But  the  office  of  a  special  verdict  is  to  find  all  facts,  and  leave  the 
questions  of  law  thence  arising,  to  the  judgment  of  the  Court.  See 
1  Hen.  tt,  Mun.  235.  And  where  a  contract  found  in  a  special  ver- 
dict, differs  in  substance  from  that  set  forth  in  the  declaration,  the 
plaintiff  may  be  nonsuited.     2  Bamw.  &;  Cress.  20. 

13.  If  the  verdict  is  repugnant,  unless  the  repugnancy  arises  from 
surplusaee,  it  will  be  void  for  the  whole.     See  1  Serg.  tz  R.  367. 

14.  If  the  verdict  varies  from  the  declaration  in  any  material  pointy 
as,  in  Assumpsit,  by  finding  a  different  contract ;  in  Slander,  by  finding 
difierent  words,  &c.  fisc.,  the  verdict  will  be  void.  2  Rol.  703, 1.  35 ; 
717, 1.  46  ;  2  Barnw.  &  Cr.  20. 

15.  So,  if  damages,  in  the  verdict,  are  given  for  a  cause  of  action 
not  then  incurred ;  as,  for  a  whole  term  of  time,  when  part  only  is 
expired.     2  Saund.  169  ;  1  Lev.  299. 

1 6.  But  a  verdict  may  be  good,  though  it  varies  from  the  declara- 
tion, either  in  relation  to  time  or  place,  where  not  material.  6  Co. 
47  a. ;  2  Rol.  688,  Trial,  (M.),  (N.) 

17.  And  generally  a  verdict  is  sufficient,  if  it  finds  the  substance 
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of  the  issue,  though  it  contains  surplusage,  or  omits  m  thing  not  mate^ 
rial.     6  Mass.  R.  303 ;  11  Mass.  R.  356 ;  16  Johns.  307. 

18.  Where  a  declaration  contains  but  one  count,  and  sooae  of  the 
allegations  are  good,  and  some  bad,  after  verdict,  it  shall  be  intended 
that  the  damages  were  given  for  those  which  were  actionable.  2 
Johns.  R.  283. 

19.  In  Massachusetts,  where  the  declaration  contains  several  counts, 
some  of  which  are  materially  defective,  and  a  general  verdict  is  found, 
it  may  be  set  aside,  because  it  cannot  be  intended  that  no  damages 
were  given  upon  the  defective  counts.  See  1 1  Mass.  R.  59,  and  the 
other  cases  there  cited. 

But  it  is  not  so  in  Connecticut ;  there  it  is  intended,  that  the  dam- 
ages were  given  for  those  only  which  were  actionable.  2  Conn.  R. 
324. 

However,  in  such  cases,  if  the  evidence  has  been  given  on  the  good 
counts  only,  the  verdict  may  be  amended,  by  taking  it  on  die  good 
counts  only,  from  the  judge's  minutes.  1  Caines,  381;  7  Mass.  R. 
358;  11  Mass.  R.  57^  1  Johns.  505. 

20.  A  verdict,  however  it  may  be  according  to  the  justice  of  the 
case,  may  be  set  aside  for  misbehaviour  in  the  jury  or  of  die  parties 
before  it  is  agreed  on ;  as,  for  instance,  if  they  eat  or  drink  at  the 
charge  of  the  party ;  or  cast  lots  how  the  verdict  shall  be  given,  and  give 
verdict  accordingly ;  or  examine  any  of  the  witnesses  by  themselves ;  and 
a  fortiori  if  they  receive  a  bribe.  So  also,  it  seems,  if,  after  the  case 
is  delivered  to  them,  the  jury  have  any  communication  with  either  of 
the  parties,  or  even  with  a  mere  stranger,  in  relation  to  the  merits  of 
the  case.  3  Day,  219.  And  it  seems,  also,  that  if  the  jury  take  any 
writings  widi  them,  not  given  in  evidence,  it  will  be  sufficient  to  avoid 
their  verdict,  even  although  they  say  they  did  not  inspect  them.  Com. 
Dig.  Pleader,  (S  45),  (S  46) ;  2  Rol.  Trial,  Verdict,  (G.)  But  in  Uix 
v«  ihuryi  a  distinction  is  taken.  If  a  paper  not  in  evidence,  and,  though 
not  material,  is  given  to  the  jury  by  design,  it  will  be  sufficient  to  set 
aside  the  verdict,  if  in  favour  of  the  party  delivering  such  paper.  But 
if  it  is  delivered  to  the  jury  by  inadvertency,  and,  on  being  asked  in 
court,  they  all  deny  having  read  it,  the  verdict  will  stand.     5  Pick* 

296. 

21.  In  some  cases  a  verdict  may  be  avoided  by  another  inconsistent 
verdict  on  a  difierent  issue  in  the  same  action  ;  or  in  a  different  action, 
whether  between  the  same  parties  or  others.     See  Cro.  Car.  590. 

22.  When  the  defendant  pleads  a  bad  plea  in  iustification,  and  issue 
being  taken  upon  it,  it  is  found  £ot  him,  the  plaintiff  shall  still  have 
judgment  non  obstante  veredicto^  because  the  defendant's  plea  admits 
the  cause  of  action,  and  does  not  justify  or  excuse  it.  See  2  Barnw. 
&  Cr.  302,  a  case  of  Trespass  ;  3  Barnw.  Sl  Cr.  24,  a  case  of  Ubd* 

23.  Whether  a  verdict  will  be  set  aside  for  an  omission  to  join  issue, 
by  a  similiter^  does  not  seem  settled.  See  2  Saund.  319,  n.  6  ;  Cowp. 
407 ;  4  Bur.  1793.  In  these  authorities,  any  such  irregularity  is 
treated  as  a  matter  of  form.  But  in  Griffith  v.  Crod^ord^  3  Brod.  <& 
Biog.  1,  a  verdict  was  set  aside  for  such  omission. 
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CHAPTER  XXI. 

OF  DAMAGES. 

1.  Of  the  manner  of  assessing' Damages. 

At  common  law,  upon  a  default,  or  upon  a  judgment  on  demurrer> 
Ae  Court  may  assess  the  damages  without  the  intervenuon  of  a  jury, 
in  all  cases  where  there  is  any  rule  by  which  they  may  be  ascertained* 

But  where  the  damages  are  uncertain,  a  writ  of  inquiry  is  generally 
awarded.  And  this  is  done  to  satisfy  the  conscience  of  the  Court, 
who,  notwithstanding  the  finding  of  the  jury,  may  either  increase  or 
lessen  the  damages,  if  it  is  not  satisfactory.  But  this  will  rarely  be 
done,  where  the  damages,  being  altogether  uncertain,  seem  peculiarly 
within  the  province  of  the  jury. 

Where  there  is  a  mayhem,  or  any  other  grievous  wound  particularly 
described,  or  where  the  plaintiff  is  disfigured,  as  by  the  loss  of  a  nose, 
ear,  &c.  and  it  is  set  forth  in  the  declaration,  if  the  jury  assess  too 
small  damages,  the  Court,  upon  their  own  view,  and  identifying  the 
injury,  will  increase  the  damages.  And  diis  they  will  do,  as  well  where 
the  damages  are  assessed  by  the  jury  that  try  the  issue,  as  by  a  jury 
on  a  writ  of  inquiry.  See  3  Salk.  115  ;  Ld.  Raym.  L76.  See  also 
Vin.  Abr.  Damages  (H.) ;  Com.  Dig.  Battery  (E  3.) 

In  Massachusetts,  under  the  Stat.  1784,  ch.  28,  ^  7,  where  the  de- 
fendant makes  default,  the  Court  may  inquire  of  damages,  unless  the 
plaintiff  shall  move  for  an  inquiry  into  the  damages,  by  a  jury.  But 
whether  the  damages  are  assessed  by  the  Court,  or  by  a  jury  on  the 
motion  of  the  plaintiff,  if  illegal  evidence  is  admitted  on  the  question  of 
damages,  the  party  aggrieved  may  file  a  bill  of  exceptions,  to  bring  the 
question  before  the  whole  Court.     Storer  v.  White^  7  Mass.  R.  448. 

Though  under  the  statute  just  referred  to,  it  seems  the  Court,  if  they 
see  fit,  may  inquire  of  damages,  where  they  are  uncertain,  "  yet  the 
Court  generally  refuses  to  assess  the  damages,  where  the  law  has  pre- 
scribed no  rule  by  which  they  may  be  measured,  but  leaves  them  to 
the  feelings  of  a  jury."  By  Parsons  C.  J. :  Perry  v.  Goodwin^  6 
Mass.  R.  498. 

Whatever  the  authority  of  the  Court  at  common  law  might  be,  to 
abridge  or  increase  damages,  assessed  on  a  writ  of  inquiry,  it  seems 
not  to  have  been  in  the  contemplation  of  the  legislature,  that  (he 
Court  should  exercise  any  such  authority,  in  cases  where  damases  are 
assessed  by  a  jury  of  inquiry,  under  this  statute ;  because  here  the  jury 
cattnot  be  considered  as  given  to  inform  the  conscience  of  the  Court, 
but  for  the  satisfaction  of  the  plaintiiSf. 

2.  Of  the  Measure  of  Damages. 

As  the  plaintiff  is  supposed  to  know  best  the  extent  of  the  injury  he 
has  sustained,  and  is  not  likely  to  err,  by  setting  them  too  low,  the  first 
rule  is,  that  the  jury  shall  assess  no  greater  damages  than  the  plaintiff 
has  demanded  in  his  declaration.  But  if  damages  are  assessed  to  a 
greater  amount,  the  plaintiff,  before  judgment,  or  even  after  a  writ  of 
Error  brought,  on  paying  the  costs  of  it,  will  be  allowed  to  enter  a 
remittitur  of  the  excess.     I  H.  Bl.  643 ;  2  Dall.  184. 

With  regard  to  the  time,  to  which  damages  shall  be  assessed,  the 
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general  principle  is,  that  they  shall  be  assessed  to  the  time  of  bringing 
the  action  only.  Because,  m  most  cases,  a  new  action  may  be  brought 
for  whatever  damages  arise,  between  the  commencement  of  the  suit 
and  the  time  of  rendering  judgment.  But  in  cases  where  no  new 
action  can  be  maintained  for  such  damages,  it  is  a  settled  rule  to  assess 
damages  to  the  time  of  giving  judgment.  It  is  on  this  latter  ground, 
that,  in  cases  of  contracts,  the  interest  is  calculated  to  the  time  of  judg* 
ment  rendered. 

In  assessing  the  damages,  the  jury  should  consider  the  extent  of  the 
injury  the  plaintiff  has  actually  sustained ;  for,  in  cases  where  the 
plaintiff  demands  damages,  and  it  appears  from  his  own  showing,  that 
as  to  part  of  his  demand,  it  is  impossible  he  should  have  sustained  any, 
if  the  jury  find  damages  generally,  the  judgment  will  be  arrested. 
Thus,  where  the  plaintiff's  declaration  set  forth  an  act  of  the  defend- 
ants on  the  3d  day  of  August,  in  consequence  of  which  the  plaintiff 
alleged  damages  Irom  July  2nd,  on  a  general  verdict,  judgment  was 
arrested.  1  Ld.  Raym.  248;  2  Saund.  171.  See  also  1  I>d.  Ra3rm. 
329;  2  Ld.  Raym.  1382.  Seepost^  ^  Of  assessing  damages  jobtly 
or  severally." 

Where  there  is  a  contract,  the  amount  specified  in  it,  if  there  be 
any,  is  generally  the  rule  for  ascertaining  the  damages ;  but,  in  cases 
of  circumvention,  fraud,  catching  bargains,  or  bard^ip,  the  jury  may 
mitigate  the  damages,  and  reduce  them  to  a  reasonaole  sum,  as  the 
real  value  of  the  subject  of  controversy.  See  1  Lev.  Ill;  Ck>m. 
Dig.  Damages  (E  4.) ;  Ldand  v.  Sione^  10  Mass.  R.  459. 

Where  it  is  owing  to  the  wilful  default  of  the  defendant,  that  the 
extent  of  the  actual  damages  cannot  be  ascertained  by  the  jury,  it  seems 
•the  Court  will  direct  the  jury  to  assess  the  utmost  damages,  consistent 
with  the  circumstances  oif  the  case.     See  Str.  505. 

In  Case  against  a  sheriff,  for  the  false  return  of  his  deputy,  tkat  he 
had  taken  bail,  where  he  had  noty  he  was  permitted  to  show,  in  mitiga*  ' 
tion,  that  the  debtor  was  in  extreme  sickness  and  poverty,  at  the  time 
when  the  writ  was  served  upon  him ;  that  he  had  since  recovered  bis 
health,  and  did  not  conceal  himself,  be. ;  and  upon  this  evidence,  the 

1'ury  assessed  merely  nominal  damages,  and  a  new  trial  was  refused, 
n  delivering  the  opinion  of  the  Court,  Parker  C«  J.  observed,  *^  If  it 
should  be  apparent  to  the  jury,  that  the  wrong  on  the  part  of  the  offir 
cer,  was  not  the  result  of  a  design  to  mjure ;  and  also  that)  by  the 
wrong  act  of  the  officer,  the  plaintiff  is  put  in  no  worse  situatioti  than 
be  would  have  been  in,  had  the  officer  done  his  duty ;  the  iury  would 
be  at  liberty,  indeed  it  woiikl  be  their  duty,  to  see  that  a  humane  or 
mistaken  officer  is  not  made  to  pay  more  than  th6  party  hivs  really 
suffered  by  his  wrong^'     fVeld  v.  Barthti,  10  Mass.  K.  470. 

But  in  Powell  v.  JBkrdf  Str.  650,  where  there  was  an  action  for  a 
false  return  of  non  est  inventus,  on  mesne  process,  and  the  defendant 
offered  in  mitigation  of  damages,  evidence  that  the  debtor  was  stiU 
visible,  and  therefore  the  debt  was  not  lost;  and  it  was  argued  that 
the  damages  should  be  no  more  than  the  expense  of  the  process ;  the 
jury,  under  the  direction  of  the  Court,  because  it  did  not  appear  that 
the  debtor  was  a  man  of  estate,  found  damages  to  the  amount  of  the 
whole  debt,  and  a  new  trial  was  refused. 

In  cases  of  escape,  it  has  been  held,  that  the  damages  cannot  be 
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Ia68  tbao  the  sum  the  creditor  would  otherwise  have  recoved  against 
the  defeodant.    Bonafous  v.  Walker,  2  T.  R.  126. 

Aod  in  cases  of  taking  insufficient  bail,  the  rule  must  be  the  same ; 
but  the  officer  may  show,  in  mitigation  of  damages,  that  the  original 
debtor  had  no  property.  Toung  v.  Hosmer,  11  Mass.  R.  69;  13 
Ma9S.  R.  187.^ 

Where  a  Dumber  of  parcels  of  land  are  conveyed  in  a  deed,  con- 
tainidg  a  single  consideration  in  money,  for  all  of  them,  if  the  grantor's 
tide  to  either  of  the  parcels  faOs,  either  par^  is  at  liberty  to  offer  evi- 
dence, to  show  its  real  value,  in  an  action  of  covenant  broken,  brought 
by  the  ^Qtee  against  the  grantor;  and,  in  such  case,  if  one  of  the 
parcels  is  inserted  in  the  deed,  by  the  mistake  of  both  parties,  the  jury, 
m  case  of  a  failure  of  title,  may  assess  nominal  damages.  Leland  v. 
Stone,  10  Mass.  R.  459. 

Where  an  execution  is  extended  on  land  not  belonging  to  the  debtor, 
if  the  trespass  consists  of  a  mere  entry,  though  coupled  with  a  fraudu- 
lent attempt  on  the  part  of  the  creditor,  yet,  in  an  action  of  Trespass 
brought  by  the  owner  of  the  land,  nominal  damages  only  will  be  assess- 
ed. In  such  case,  if  substantial  damages  are  given,  the  plaintiff  in 
trespass  must  remit  all  except  merely  nominal  damages,  or  otherwise 
the  Court  will  grant  a  new  trial.     4  Pick.  14^ 

It  seems  in  cases,  where  the  plaintiff  is  merely  entitled  to  an  action 
in  strictoese  of  Uw,  but  in  fact  has  sustained  no  damages  at  the  time 
of  action  brought,  the  jury  can  assess  no  more  than  nominal  damages. 
See  12  Mass.  R.  304.  However,  this  ought  to  depend  upon  a  further 
question.  For,  if  the  plaintiff  is  liable  to  a  damage  afterwards,  though 
he  has  actually  sustained  none  at  the  time  of  bringing  the  action,  and 
Ibe  recovery  of  merely  nominal  damages  can  be  pleaded  in  bar  of  an 
action  brought  afterwards,  for  damages  which  have  subsequently  arisen, 
ibcQ  it  is  unreasonable  that  he  should  have  merely  nominal  damages  in 
(be  first  instance.  But  if  the  plaintiff  can  recover  no  more  than  nomi- 
nal damages,  oo  bb  strict  legal  right  of  action,  in  the  first  instance, 
before  he  has  actually  sustained  any,  and  afterwards  can  bring  another 
gctioQ  for  the  damages  subsequently  arising  to  him,  then  it  would  seem 
fiofetf  that  be  should  recover  merely  nominal  damages  in  the  first 
mstancef    Jdeo  quare. 

It  i«  not  always  necessary  for  a  jury  to  have  evidence  of  damages 
actually  suatained,  offered  to  them,  to  warrant  a  verdict  for  substantial 
damages.  For,  in  cases  of  default  in  actions  of  tort,  the  complaint  of 
the  plaintii^  as  set  forth  in  the  declaration,  being  taken  to  be  proved, 
the  jury,  without  any  evidence,  may  assess  reasonable  damages.  See 
3  Bam.  &  0^427. 

In  all  ac6oDB  on  the  case  against  officers,  for  negligence,  the  question 
of  damages  is  at  the  discretion  of  the  jury ;  as,  in  cases  of  escape, 
false  returDi  taking  insufficient  bail,  &c. ;  and,  if  the  plaintiff's  damage  is 
merely  iiomioali  me  Court  will  not  disturb  a  verdict  for  merely  nomi- 
nal damages.  See  Rich  v.  jBeS,  16  Mass.  R.  294,  where  the  dam- 
ages being  referred  to  the  Court,  nominal  damages  only  were  assessed. 

Where  an  action  is  brought  for  a  breach  of  the  covenant  against 
iocumbranoes,  if  the  incumbrance  goes  to  part  of  the  value  only,  the 
amount  of  the  diminution  in  value,  or  the  sum  paid  for  extinguishing 
the  incumbrance,  if  reasonable,  will  be  the  measure  of  damages.    If 
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the  incumbrance  destroys  the  whole  value,  but  there  has  been  no  evic- 
tion of  the  plaintiff,  the  consideration  money,  witli  interest,  will  be  the 
rule.  But  if  there  has  been  an  eviction,  the  value  of  the  land  at  the 
time  of  eviction,  will  be  the  proper  measure  of  damages.  See  the 
opinion  of  Parker  C.  J.  in  Chapel  v.  Bull^  17  M^ss.  R.  213. 

In  actions  on  the  case,  for  disturbance,  it  is  considered  a  reasonable 
rule,  in  the  6rst  place  to  estimate  the  value  of  the  privilege,  independ- 
ent of  the  disturbance,  and  then,  as  damages,  allow  the  plaintiff  the 
interest  of  that  sum,  'during  the  time  of  the  disturbance.  See  Hatch 
v.  Dimght  et  al.,  17  Mass.  R.  289. 

In  those  cases  of  tort,  where  the  damages  are  altogether  uncertain, 
the  jury  should  take  into  consideration  the  rank  and  ability  of  the 
offender,  the  nature  of  the  offence,  and  the  circumstances  of  aggrava- 
tion or  extenuation.  Lofil.  771.  But  it  is  obvious,  that  no  considera- 
tions of  the  defendant's  inability,  should  influence  the  jury  to  set  the 
damages  at  a  less  amount,  than  the  plaintiff  can  show  he  has  actually 
sustained. 

Among  the  proper  grounds  for  exemplary  danrages,  in  cases  of 
torts,  are  the  wanton  infliction  of  mental  suffering,  by  personal  violence 
and  indignity  ;    as  also,  oppression  practised  on  the  defenceless,  under  ^ 
color  of  law.     See  the  opinion  of  Putnam  J.  in  Reed  v.  Davis  et  ai.^ 
4  Pick.  216. 

So,  where  the  wrong  complained  of,  is  an  outrage  on  public  deco- 
rum ;  or  implies  great  moral  turpitude ;  or  is  so  coupled  with  a  breach 
of  trust,  or  a  violation  of  the  rights  of  hospitality,  &c.  as  to  have  a 
tendency  to  destroy  confidence  in  society,— exemplary  damages  may 
well  be  awarded.  So,  if  there  is  no  provocation ;  if  the  injurious  treat- 
ment has  been  of  long  continuance,  or  has  been  frequently  repeated  ; 
if  the  wrong  perpetrated,  is  connected  with  great  malice ;  if  there  are 
circumstances  indicative  of  a  cruel  intention,  he.  \  the  jury  will  be 
warranted  in  increasing  the  damages  accordingly ;  as,  on  the  other 
band,  where  there  is  none  of  these  circumstances,  they  would  hardly 
be  justified  in  going  beyond  the  damage  actually  sustained.  See  J3en- 
8on  V.  Frederick^  3  Bur.  1845  ;  fvUford  v.  Berkiy^  1  Bur.  609  ; 
Chambers  v.  Robinson^  1  Str.  691  j  Farmer  v.  JDarlingy  4  Bur. 
1971;  Leeman  v.  Allen  etaL2Wils.  160;  Huckley  v.  Money,  2 
Wife.  205,  405 ;  Gfrey  v.  Grant^  2  Wils.  252  ;  Gilbert  v.  Burtenshaw^ 
Cowp.  230 ;  Beardmore  v.  Carrington,  2  Wils.  244,  fac.  fac. 

3.  Of  eusessing  Damages  jointly  or  severally. 

§  1.  With  regard  to  the  Cause  of  Action. 

Where  there  are  several  causes  of  action,  set  forth  in  as  many 
counts  in  the  declaration,  the  jury  may  give  joint  damages  for  as  many 
as  they  find  proved ;  but  it  is  more  safe  to  have  the  damages  severally 
assessed  ;  because,  if  there  is  cause  to  arrest  judgment  on  any  of  the 
counts,  in  the  former  case,  the  judgment  must  be  arrested  for  the 
whole.  But,  in  the  latter  case,  judgment  may  be  arrested  for  so  much 
as  is  defectively  alleged,  or  upon  which  no  action  will  lie,  witliout  af- 
fecting those  causes  of  action  which  are  sufficiently  set  forth,  or  upon 
which  an  action  may  be  maintained.  Cro.  Car.  327 ;  1  Saund.  155 ; 
Vin.  Abr.  Damages  (D.)  cites  3  Buls.  258.  There  is  one  general  ex- 
ception to  this  rule,  which  is,  that  if,  among  the  causes  of  action,  some 
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are  merely  insensible,  or  are  naturally  Impossible,  there,  though  ^en^ro/ 
damages  are  assessed,  judgment  shall  not  be  arrested  ;  because  it  will 
not  be  intended,  that  any  damages  were  given  for  such.  However,  a 
distinction  is  made  between  things  naturally  impossible,  and  impossible 
m  the  contemplation  of  the  law  only,  of  which  the  jurors  are  not  sup- 
posed to  be  competent  to  judge.  If,  therefore,  any  of  those  causes  of 
action  are  only  imj^ssible  in  contemplation  of  law,  if  there  is  a  general, 
verdict,  judgment  will  be  arrested.  See  J^chds  v.  JReeue,  Freem. 
Rep.  63 ;  Sayers,  Law  of  Dam.  144. 

(  2.  Widi  regard  to  the  Parties.  ' 

As  the  cases  must  now  be  of  very  rare  occurrence,  where  damages 
are  assessed  severally  to  different  plaintiffs,  according  to  their  respective 
rights  and  interests,  it  seems  unnecessary  here  to  do  more  than  merely 
allude  to  the  subject.  It  has  been  held,  however,  that  if  the  aunt  and 
niece  join  in  Waste,  for  waste  done  in  the  lifetime  of  the  other  sister, 
the  aunt  shall  recover  the  damages  only.  See  Co.  Litt.  198  a.  But 
the  place  wasted  will  go  to  both. 

With  regard  to  several  defendants,  in  cases  of  tort,  whether  the  de- 
fendants join  or  sever  in  pleading,  if  they  are  found  guilty,  joint  dam- 
ages must  be  assessed  against  all.  For,  though  one  may  in  fact  have 
done  the  greater  part  of  the  injury,  yet,  as  in  law  the  act  of  one  is  the 
act  of  all,  each,  if  guilty  at  all,  is  guilty  of  the  whole.  See  Heydan^s 
Case,  11  Co.  5  5  Bur,  2790 ;  4  Esp,  R.  1 58,  BroHm  v.  Allen  ei  ok. 

Where,  in  such  case,  the  jury  assess  several  damages,  judgment  will 
be  arrested,  unless  the  plaintiff  will  elect  to  enter  up  judgment  against 
one  only  of  the  defendants,  and  enter  a  nolle  prosequi,  as  he  may,  as 
to  the  others ;  which  will  cure  the  error.  Uro.  Car.  243  ;  1  Wils. 
89 ;  3  Lev.  324.  And  in  Cro.  Car.  192,  pi.  2,  it  was  held,  that  the 
mere  election  of  which  damages  the  plaintiff  would  take,  was  a  suffi- 
cient waiver  of  the  rest,  without  further  act.  See  also,  2  Str.  1140  ; 
3  T.  R.  511.  But  if  the  plaintiff  takes  judgment  for  the  whole,  it  is 
bad  in  point  of  law,  and  it  seems  cannot  be  amended.     1  Wils.  30. 

But  if  one  defendant  is  found  guilty  at  one  time,  and  another  at 
another,  the  trespasses  being  distinct,  damages  should  be  assessed 
severally.  So,  where  two  trespasses  are  alleged,  and  oue  is  found 
guilty  of  both,  and  the  other  of  one  only,  damages  should  be  assessed 
severally.     And  if,  in  such  cases,  damaees  should  be  assessed  jointly, 

{'udgment  will  be  arrested.      See  Heydon^s   Case,  11   Co.  5 ;   Cro. 
Cliz.  860.    And  the  rules  are  analogous  in  Trover,  and  cases  of  tort 
generally.     See  Cro.  Car.  54. 

The  law  on  this  subject  was  recognised  by  Parsons  C.  J.,  in  the 
case  of  The  Proprietors  of  Kennebec  Sfc.  v.  Boulton  et  al.  There, 
five  of  the  defendants  having  been  defaulted,  and  a  jury  being  <fmpan- 
nelled,  both  to  inquire  of  the  damages,  and  to  try  the  several  issues  ten- 
dered by  the  other  defendants,  it  was  found  that  the  first  five  were 
jointly  concerned  in  one  trespass ;  four  others  were  joindy  guilty  in 
another  trespass ;  and  one  defendant  was  guilty  of  a  third  several 
trespass,  at  the  same  time,  on  the  same  land.  Under  the  direction 
of  the  Chief  Justice,  damages  were  assessed  jointly  against  the  five, 
for  their  joint  trespass  ;  and,  in  like  manner,  other  damages  were 
assessed  jointly  against  the  four,  for  the  trespass  committed  by  them ; 
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and  Iftstlr,  other  damages  were  assessed  against  the  remabiog  defend* 
ant,  for  h^  trespass.  But  full  costs  were  taxed  jointly  against  all*  4 
Mass.  R«  419.    See  Bur.  2790. 

4.  Of  PendUxei  and  liquieUUed  Damages, 

As  to  what  is  to  be  oonsidered  a  penalty,  and  what  liquidated  dam* 
ages,  it  seems  difficult  to  find  mle$  to  decide,  .whicl)  shall  be  applicable 
to  every  case.  The  intention  of  the  parties  to  the  instrument,  as 
apparent  on  the  face  of  it,  ought  here,  as  in  all  other  cases  of  contracts, 
to  be  a  leadiag  principle,  to  which  all  technical  rules  of  construc- 
tion should  give  place.  But  where  the  intention  of  the  parties  is 
imperfecdy  expressed  on  the  instrument,  shall  it  be  left  to  the  judge 
w1k>  happens  to  prende,  to  surmise  what  the  parties  intended,  or 
must  it  be  submitted  to  his  discretion,  to  determine  what  the  con-^ 
tract  is,  from  an  opinion  of  what  it  ought  to  have  been  ?  Can  any 
other  principle  be  inferred  from  most  of  the  modern  cases,  taken 
ti^ether,  ana  reconciled  with  each  other,  than  this,  that  where  the 
Court  consider  the  sum  to  be  paid,  altogether  disproporuoned  to  the 
damage  resulting  from  a  breach  of  contract,  they  will  consider  it  as  a 
penalty  i  but  where,  in  their  opinion,  it  amounts  to  a  reasonable  satis* 
fiiction,  will  oonader  it  as  stipulated  damages  ?  Qpt  it  is  obvious,  that 
no  aid  can  be  derived  from  principles  or  considerations  of  this  sort; 
because  the  discretion  or  surmise  ol  one  judge,  may  be  very  difierent 
^  from  that  of  another.     See  2  Bos.  b  Pul.  346 ;  1  Hplt.  35. 

It  has  been  held  by  some,  that  where  the  words  ^'  stipulated  dam- 
ages,*' are  used,  the  sum  to  which  it  refers,  is  to  be  so  considered,  and 
cannot  be  taken  as  a  penalty,  i  Holt.  On  the  other  hand,  if  the 
word  ^*  penalty  "  is  used,  the  sum  referred  to  cannot  be  considered  as 
stipulated  damaces.  3  Bos.  &  P.  630.  But  in  Pierce  v.  J\i22er,  8 
Mass.  R.  ^3,  me  word  **  penalty  "  was  used,  yet  the  Court  con«dered 
the  sum  referred  to  as  stipulated  damages.  And,  on  the  other  hand, 
hi  Merrill  v.  Merrill^  1  $  Mass.  R.  488,  though  the  word  ^*  jpenalty  ** 
was  omitted,  yet  the  Court  oonsidered  the  sum  of  money  leierred  to, 
as  a  penalty,  and  not  as  liquidated  damages. 

According  to  Slossfm  v.  Beadle^  7  Johns.  72,  and  BJasbrau^  v, 
Tappauy  15  Johns.  300,  the  circumstances  under  which  the  contract 
is  made,  are  to  be  considered,  in  ascertaining  whether  in  the  contract 
a  penal^  is  intended,  or  stipulated  damages ;  but  those  circumstances 
may  be  viewed  very  difierently,  by  different  minds. 

There  are  a  few  cases,  however,  which  appear  to  be  free  from 
doubt.  Where  the  condition  is  for  the  payment  of  money,  it  is  a 
penalty*  Where,  to  secure  the  performance  of  a  number  of  di&rent 
acts,  of  very  difl^rent  value  and  importance,  one  ceneral  sum  is  to  be 

?aad  air  the  alternative,  it  is  a  penalty.     See  1  nolt,  43 ;  2  Bos.  St 
'.846  ;  13  East,  343. 

On  the  other  hand,  in  leases,  if  a  man  covenants  not  to  do  certain 
acts  on  the  leased  premises,  and  if  he  does,  that  he  will  pay  annually  ^ 
certain  sum  in  addition  to  die  rent,  it  is  stipulated  damages. 

So,  if  the  stipulation  is  to  pay  a  certain  sum  of  moneys  in  case  of  a 
breadh  of  «0Qtrai^  toiiei  quoHesj  it  is  liquidated  damages.  See  2 
7.  R.  32. 

For  more  on  tiiis  sulqect,  see  1  Holt,  43,  tii  notiij  e&d  the  authorities 
there  cited.    See  also  3  Johns.  Cas.  297.  ' 
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CHAPTER  XXU. 

!•  OF  DEPARTURE  IN  CONTEMPT  OF  CO0RT|  AND  DSFAIII*T«  2.  OF 
RETRAXIT.  3.  OP  DISCONTINUANCE.  4.  OP  NONSUIT  AND  NOLLE 
PROSEQUI. 

The  fiimts  of  tbe  work  permit  only  a  few  sbort  remarks  on  the  sab- 
jects  contained  in  the  title  of  the  present  chapter. 

!•  OF  DEPARTURE  IN  CONTEMPT  OF  COURT,  AND  DEFAULT. 

At  common  law,  if  the  defendant,  after  an  appearance  of  record,  on 
the  same  day,  made  default ;  or  if  he  imparled  to  another  day  in  the 
same  term,  and  made  default  at  that  day,  it  was  a  departure  in  con- 
tempt of  the  Court.  The  consequence  of  this  was,  that  Judgment  was 
rendered  for  the  plaintiff  to  recover  his  demand,  where  it  was  certain ; 
and  a  writ  of  inquiry  was  awarded  where  it  was  uncertain. 

A  default,  in  this  state,  is  either  before  or  after  appearance. 

On  default  before  appearance  under  the  Stat,  of  1784,  ch.  28,  ^  7, 
the  charge  in  the  plaintiff's  declaration  is  taken  to  be  true,  and  the  dam- 
ages may  be  assessed,  either  by  the  Court,  or  by  a  jury  impannelkd 
for  the  purpose. 

A  default,  under  this  statute,  is  therefore  nearly  similar  in  its  effects 
to  a  departure  in  despite  of  tlie  Court  at  common  law.  With  this 
difierence,  however,  that  by  a  default  after  appearance,  all  exceptions 
to  the  process  were  waived,  except  those  which  the  defendant  appeared 
for  the  express  purpose  of  taking  advantage  of,  agreeably  to  the  dis- 
tinctioo  laid  down  in  Jenkins,  57,  pi.  5,  cited  in  Vin.  Ahr.  Defauh  (E.), 
that  where  judgment  is  given  by  default,  upon  a  process,  where 
there  has  been  no  appearance^  the  process  ought  to  be  according  to 
law.  But  where  it  is  given  on  verdict,  or  on  default  ifier  appearanee^ 
there  a  miscontinuance  will  not  hurt  at  the  common  law ;  for,  the  de- 
fendant slipped  his  advantage  when  he  appeared  and  pleaded.  Bat  by 
a  default  before  appearance,  under  the  statute,  those  exceptions  are 
not  waived ;  and  where  they  are  material  and  substantial,  the  defend- 
ant^ as  it  seems,  may  still  avail  himself  of  them  in  arrest  of  judgment, 
or  by  a  writ  of  Error.  And  this  is  agreeable  to  the  doctrine  oon- 
taitied  in  the  ancient  reporter  before  cited,  that  where  judgment  19 
given  upon  default,  a  discontinuance  or  miscontinuance  before  appear- 
ance IS  not  aided  ;  but  such  judgment  is  reversible.      Jenkins,  57, 

pL  5.  • 

•  A  default  after  appearance,  does  not  appear  to  be  express^  provided 
for  by  the  Statute  ol  1784,  ch.  28,  ^  7..  But  it  is  presumed  no  odier 
distinction  than  the  one  just  alluded  to  is  made,  between  a  default  before 
appearance^  and  a  default  after  appearance^ 

2.    or  A  BBTRA3^T. 

A  rettasdti  at  common  law,  is  either  express  or  impEed.  JSoBprexr, 
when  the  plaintiff  comes  into  Court  in  person,  and  says  he  wiB  natfur^ 
dier  protecute  hU  mitj  hut  wholly  witharamjrom  the  iame.  See  Vin. 
Abr.  Defoult  (L.)  11.  Impliea^  when  it  appears  by  tbe  record  that 
the  plaintiff  has  been  personally  in  Court,  on  tbe  same  day,  and  when 
solemnly  called  does  not  come,  but  wUhdrawi  from  the  same.  And 
therefore  a  retraxit  cannot  be  by  attorney.  iMd,  cites  Jenkins,  283, 
pi.  12.  ^ 
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The  effect  of  a  retraxit  was  to  bar  the  plamtiff  foreFer,  and  conse- 
quently it  might  be  pleaded  as  an  estoppel  to  another  suit. 
A  retraxit,  however,  *is  unknown  in  modern  practice. 

3.    OF  DISCONTINUANCE. 

If  the  continuances  of  an  action  are  not  entered  up,  the  suit  is  dis- 
continued, which  is  error.     Com.  Die.  Pleader  (W.) 

The  effect  of  a  discontinuance  is,  that  the  plaintiff  loses  his  opportu- 
nity of  prosecuting  his  suit,  and  cannot  regain  it,  but  by  commencing  a 
new  action.     Imp.  Pr«  676. 

A  discontinuance  is  either  by  the- voluntary  act  of  the  plaintiff,  or  it 
arises  from  some  slip  or  irregularity  in  the  proceedings.  In  this  state, 
the  difference  in  effect,  between  a  voluntary  nonsuit  and  a  discontinu- 
ance, seems  but  litde  more  dian  nominal,  as  in  either  case  under  the 
Statute  of  1784,  ch.  28,  <^  8,  the  defendant  recovers  costs. 

^  1.  Irregularities  ^c,  which  occasion  a  Discontinuance* 

If  the  defendant's  plea  purports  to  answer  part  only  of  the  plaintiff's 
declaration,  and  the  plaintiff,  instead  of  taking  judgment  for  the  rest  by 
nil  dicit^  demurs,  the  whole  is  disconUnued.  Salk.  178,  179.  How- 
ever, this  must  be  understood  of  an  omission  to  answer  some  material 
part ;  for,  if  an  immaterial  part,  as  mere  matter  of  aggravation,  is  not 
answered,  it  is  no  discontinuance.     Saund.  R.  28  a,  notis. 

If  the  defendant  concludes  to  the  country,  where  he  ought  to  con- 
clude to  the  record,  and  the  plaintiff  neither  replies  nor  demurs,  the 
whole  is  discontinued.     Yin.  Abr.  Continuance  (B.)  pi.  32. 

Where  the  defendant  pleads  in  abatement,  and  the  plaintiff  in  his 
replication  concludes  by  praying  judgment  and  his  damages,  it  discon- 
tinues the  whole.  Vln.  Abr.  Continuance  (E  4.)  13.  Because  the 
conclusion  is  in  bar  and  should  have  been  for  a  respondeas  ouster. 
Salk.  177. 

So  not  joining  issue,  or  not  joining  in  demurrer,  makes  a  discontinu- 
ance. Salk.  219.  And  therefore  a  demurrer  to  a  demurrer,  or  a 
demurrer  in  bar  to  a  plea  in  abatement,  makes  a  discontinuance.     Ibid, 

But  here  it  may  be  observed  generally,  that  an  action  is  not  discon- 
tinued bv  the  death  of  one  who  is  a  stranger  to  the  original ;  as  by  the 
death  of  vouchee ;  prayee  in  aid,  &c.  Vin.  Abr.  Continuance  (B.) 
pi.  24. 

,  If  there  is  a  discontinuance,  occasioned  by  the  defendant's  {)leading 
to  one  count  only,  on  issue  joined,  the  discontinuance  will  be  aided  by 
verdict ;  for  the  defendant  will  not  be  permitted  to  take  advantage  of 
bis  own  mispleading.     1  H.  Bl.  644,  Harvey  v.  Richards. 

And  generajly  a  verdict  aids  a  discontinuance.     3£alk.  130. 

But  it  is  said,  that  though  a  miscontinuance  is  aided  by  appearance, 
that  a  discontinuance  is  not.  ^  2  Cro.  284.  But  quaere;  for  a  party,  if 
he  will  avail  himself  of  any  irregularity,  must  object  to  it  in  the  first  in- 
stance ;  and  if  he  will  wait  till  his  adversary  has  taken  further  steps  in 
a  cause,  he  will  be  considered  as  waiving  the  exception  ;  though  if  he 
takes  advantage  of  it  as  soon  as  he  can,  it  will  not  be  considered  as 
a  waiver,  that  he  did  not  offer  his  exception  sooner.  4  T.  R. 
577 ;  2  Taunt.  243  j  3  T.  R.  10 ;  6  East,  549. 


INTRODUCTION.  72[a] 

^  3.  in  what  eases  theplanUif  may  not  discontinue  without  the  defend^ 

ani^s  cons^. 

The  plaintiff  cannot  discontinue  after  a  general  verdict,  whether  for 
or  against  him ;  for,  if  that  was  permitted,  he  might  have  as  many 
trials  as  he  pleased.  Salk.  178,  179.  And  therefore  after  a  default, 
and  a  verdict,  and  small  damages  on  a  writ  of  inquiry,  the  plaintiff  was 
not  sufiered  to  discontinue.     Vin.  Ahr.  Discontinuance. 

Nor,  after  a  verdict  against  him,  will  he  be  permitted  to  discontinue, 
for  the  purpose  of  adducing  fresh  proof  to  contradict  the  verdict.  2 
Saund.  73,  cites  2  BL  R.  815. 

Nor  after  a  rule  for  judgment  on  a  demurrer ;  nor  after  a  writ  of 
inquinr  executed  ;  nor  after  issue  joined.  Salk.  178 ;  Keb.  485,  pi. 
23 ;  Vin.  Abr.  Continuance  (A  2.)  pi.  24. 

The  plaintiff  cannot  discontinue  without  leave  of  Court.  In  Eng- 
land, if  he  attempts  it,  to  avoid  the  payment  of  cost9,  the  defendant 
may  enter  the  continuances.  Vin.  Abr.  Continuance  f  A  2.)  7,  8. 
Bat  in  this  State,  this  is  unnecessary,  as  the  defendant  is  entitled  to 
costs  on  a  discontinuance,  under  the  Stat.  1784,  ch.  28,  ^  9. 

After  a  general  verdict,  if  the  plaintiff  will  not  enter  up  judgment, 
the  defendant  may  cause  judgment  to  be  entered  up  against  himself. 
And  therefore,  in  an  action  of  Assumpsit,  where  the  plaintiff,  after  a 
verdict  in  his  favor,  was  desirous  to  discontinue,  for  the  purpose  of 
bringing  a  new  suit,  in  order  to  obtain  more  damages,  on  the  defend- 
ant's motion,  judgment  was  entered  up  against  him.  Yin.  Abr.  Con- 
tinuance (D.) 

After  assignment  of  a  debt,  the  nominal  plaintiff  cannot  discontinue. 
1  Dal.  139.     Nor  after  entering  into- a  rule  to  refer.     12  Mass.  R.  47. 
If  a  rule  to  discontinue  is  obtained  by  unfair  practice,  the  Court 
will  discbarge  it.    Bur.  2502. 

In  the  English  practice,  a  suit  is  not  regularly  discontinued,  for  the 
purpose  of  bringing  another  action  for  the  same  cause,  until  the  costs 
have  been  taxed  and  paid.     3  M.  &  S.  153. 

^  3.  In  what  cases  the  plaintiff  nuty  discontinue. 

Where  the  breaches  are  ill  assigned  in  the  plaintiff's  declaration,  if 
the  plaintiff  can  have  no  other  remedy^  he  should  be  permitted  to  dis- 
continue. Though  now  .it  is  more  usual  to  permit  the  plaintiff  to 
amend,  on  payment  of  costs.  Yin.  Abr.  Continuance  (D  4.)  cites  2 
Lev.  117.     oee  2  Saund.  73,  in  notis. 

So,  where  the  merits  have  not  been  tried,  the  Court  has  sometimes 

B^rmitted  the.  plaintiff  to  discontinue,  even  after  demurrer  argued  in 
ebt  for  an  escape.    2  Saund.  73,  n.  1* 

But  this  ought  not  to  be  bone,  if  the  merits  have  been  tried ;  be- 
cause the  plaintiff,  seeing  the  opinion  of  the  Court  against  him,  vrill 
discontinue,  and  thus  have  an  opportuni^  of  harassing  the  defendant  a 
second  time.    Cro.  Jac.  pi.  10,  35  ;  5  Mod.  208. 

But  otherwise,  if  it  is  for  mere  matter  of  form ;  and  therefore  a 
discontinuance  has  been  permitted  after  a  special  demurrer,  on  pay- 
ment of  costs. 

In  cases  of  unfair  practice,  the  Court  will  grant  leave  to  discontinue, 
even  after  verdict ;  as,  where  an  infant  appeared  by  attorney,  who 
knew  him  to  be  an  infant,  and  was  desirous  of  taking  advantage  of  the 

Q[A] 
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error ;  the  Court,  .on  affidavit,  that  the  attorney  bad  notice  of  the  in- 
fancy, at  the  time  of  bis  appearance,  suffered  the  plaintiff  to  discon- 
tinue.    See  Vin.  Abr.  Continuance  (E.)  pi.  4. 

The  Court  will  sometimes  permit  the  plaintiff  to  discontinue  after  a 
special  verdict,  because  it  is  not  final.  ,  Salk.  J  78.  But  this  is  matter 
of  great  favor,  which  will  not  be  extended  to  bard  actions.  See  2 
Saund.  73,  notis.  Oumre^  however ;  for,  such  favors^  if  they  are  so, 
must  always  be  at  the  expense  of  the  adverse  party's  rights*  And 
such  distinctions,  and  such  discretion,  excercised  by  the  Court,  contain 
an  implied  reflection  on  the  law  itself.  For  Courts  are  established  to 
administer  the  laws,  which,  as  the  result  of  the  experience  of  ages,  mod- 
ified and  adapted  to  the  exigences  of  the  times,  by  the  wisdom  of  the 
legislature,  are  to  be  considered  as  near  an  approximation  to  absolute 
justice,  as  can  practically  be  made.  The  Courts  therefore  cannot,  with 
propriety,  deprive  a  man  of  any  remedy  which  the  law  usually  gives  him, 
in  order  to  prevent  his  succeeding  in  an  action  given  by  law,  because  they 
may  think  the  action  a  hard  action  }  for  no  man  must  presume  himself 
wiser  than  the  law.  The  scales  of  justice,  therefore,  should  be  held 
even  between  the  parties,  in  every  action  given  by  law,  and  if  the  scale 
of  either  party  is  made  to  preponderate,  by  the  mere  act  of  the  Court, 
such  act  IS  not  an  admmistration  of  the  law,  but  is  rather  to  be  consid- 
ered as  an  instance  of  indirect  legislation,  and  though  it  may  be  called 
the  favor  of  the  Court,  in  its  effects  it  will  be  found  to  be  partiality  and 
injustice. 

4.    OP  NONSUIT. 

A  nonsuit  is  ever  upon  demand  made,  when  the  demandant  or  plain- 
tiff should  appear,  and  he  makes  default.     Co.  Litt.  138  b. 

And  a  nonsuit  may  be  before  appearance,  in  which  case  it  can  never 
be  peremptory ;  because  a  stranger  might  purchase  a  writ  in  the  plain- 
tiff's name.    Co.  Litt.  139  b. 

If  the  plaintiff  does  not  appear  at  the  trial,  he  is  nonsuited ;  a  verdict 
is  not  given  for  the  defendant.  Com.  Dig.  Pleader  (X  I.)  cites 
Barnes,  458.  So  if  he  does  not  reply,  surrejoin,  be.  within  the  time 
limited  by  the  rule  to  plead.     Tidd's  Pr.  625. 

Where,  however,  a  cause  is  removed  by  Certiorari,  the  plaintiff  is 
not  bound  to  foUow  the  suit,  and  the  defendant  cannot  sign  judgment 
of  nan  pros.    4  Barnw.  &  Cr.  649. 

A  nonsuit  can  only  be  at  the  instance  of  the  defendant ;  and  if  the 
defendant  does  not  appear,  the  judge  cannot  order  the  plaintiff  to  be 
called,  for  the  purpose  of  nonsuiting  him.  See  Tidd's  Prac.  798,  cites 
1  Str.  267;  2  Str.  1117. 

Where  there  are  several  defendants,  and  some  make  default,  and 
the  rest  join  issue,  the  plaintiff  cannot  be  nonsuited  as  to  the  latter, 
and  proceed  against  the  former ;  but  if  the  plaintiff  fails  to  make  out 
his  case,  the  defendants  who  join  issue,  must  have  a  verdict.  3  T.  R. 
662;  8  Johns.  289. 

So,  if  there  are  several  defendants,  and  some  are  defaulted,  the 
plaintiff  cannot  be  nonsuited  as  respects  them.     Cowp.  483. 

^  1.  /n  what  cases  the  Court  tnll  direct  a  Nonsuit. 

It  is  sometimes  said,  that  a  nonsuit  cannot  be  entered  in  any  case, 
without  the  plaintiff's  consent*     3  T.  R.  2. 


INTRODUCTION.  T2[c] 

Bat  this  cannot  be  true  in  its  full  extent ;  for  if,  after  opening  bis 
case,  the  plaintiff,  when  called  upon  for  bis  evidence,  has  none  to  ofier, 
or  none  but  what  is  incompetent,  be  is  nonsuited,  ipsofacto^  since  be 
can  have  no  right  to  ofl^r  his  own  mere  statements,  as  evidence  to  the 
consideration  of  the  jury. 

Accordingly,  it  is  held,  that  where  all  the  evidence  that  the  plaintiff 
ofiersy^is  inadmissibje,  as  in  case  of  an  estoppel,  the  plaintiff  must  al- 
ways be  nonsuited.     L  Bam.  b  Or.  704. 

So,  where  the  plaintiff's  evidence  is  insufficient^  it  has  been  held, 
that  a  nonsuit  may  be  compelled,     t^rait  v.  jtZu//,  3  Johns.  334. 

This,  however,  does  not  stand  on  the  same  reason  as  a  nonsuit 
where  there  is  no  competent  evidence.  For  it  is  not  within  the 
province  of  the  Court,  where  the  evidence  is  competent,  to  say  it  is 
not  sufficient.  If  it  were,  the  trial  by  jury  would  always  be  at  the 
discretion  of  the  Court,  since  they  might,  at  any  time,  and  on  any  oc- 
casion, determine  that  the  evidence  offered  was  not  sufficient.  Bui 
this  obviously  cannot  be  law ;  for  a  demurrer  to  the  evidence,  is  the 
ooly  proper  mode  of  submitting  the  sufficiency  of  evidence  to  the 
opinido  of  the  Court,,  who,  on  no  occasion  whatever,  have  a  rigfit  to 
take  the  evidence  in' a  cause,  if  competent,  from  the  decision  of  a  jury, 
without  the  party*s  consent. 

In  14  Mass.  R.  154,  it  is  said  in  the  marginal  note,  that  a  nonsuit  is 
only  to  be  ordered  for  the  insufficiency  of  the  evidence  on  the  part  of  the 
plaindff ;  not  on  evidence  produced  by  the  defendant ;  but  the  reason 
assigned,  '*  that  the  evidence  adduced  on  the  part  of  the  defendant,  . 
might  not  have  been  believed  by  the  jury,"  cannot  be  to  the  point,  if 
the  Court  have  a  right  to  decide  upon  the  sufficiency  of  evidence, 
(which  of  course  must  apply  to  evidence  offered  by  the  defendant,  as 
well  as  to  that  (^ered  by  die  plaintiff,)  and  thus  exclude  it  from  the 
consideration  of  the  jury  altogether.  It  follows  of  necessity,  that  while 
a  party  has  a  right  to  a  jury  trial,  and  offers  competent  evidence,  it  is 
not  within  the  province  of  the  Court  to  order  him  to  be  nonsuited  with- 
out his  consent,  on  the  ground  that  his  evidence  is  not  sufficient.  It 
must  be  remarked,  however,  that  the  case  in  14  Mass.  R.  154,  as  re* 
ported,  does  not  warrant  the  marginal  annotation.  But  here  it  may  be 
asked,  wbat  is  to  be  done  where  the  plaintiff  adduces  evidence,  which 
of  itself  is  unexceptionable,  but  which  merely  goes  to  prove  a  fact  hav- 
ing no  bearin|  on  the  case  f  The  answer  is,  the  evidence  is  not  com- 
petent, and  if  the  plaintiff  has  no  other,  he  must  be  nonsuited.  For 
when  he  ofiers  his  evidence,  and  is  asked  what  he  expects  to  prove  by 
it,  if  the  fact  itself  is  impertinent,  he  will  not  be  permitted  to  prove  it ; 
because,  if  proved,  it  will  not  affect  the  merits  of  the  case.  And  if  the 
£EiCt  is  material,  but  the  evidence  offered,  is  not,  in  law,  proper  to  prove 
the  fact ;  it  is  not  competent  evidence  of  that  fact,  to  go  to  the  jury ; 
and  when  that  evidence  is  rejected,  if  the  plaintiff  has  no  other  to  offer j 
he  is  ipso  facto  nonsuited;  having  nothing  but  his  own  declarations  to 
submit  to  the  jury. 

Where  the  action  will  not  lie  at  all,  the  matter  of  the  complaint  set 
forth  in  tlie  declaration,  being  wholly  insufficient,  tlie  Court  may  direct 
a  peremptory  nonsuit ;  because  in  fact  there  is  nothing  to  submit  to  the 
decision  of  the  jury.  For  if,  after  the  jury  have  found  a  verdict  for 
the  plaintiff,  the  complaint  on  the  record  contains  no  cause  of  action  at 
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law,  then  the  judgment  must  be  arrested ;  and  thus  the  time  of  iba 
Court  and  jury  will  have  been  wasted^  in  bearing  a  groundless  causCi^ 
It  follows,  therefore,  that  the  courts  have  the  power  to  put  a  stop  to  a 
cause  in  any  stage  of  the  proceedings,  as  soon  as  they  perceive  that  the 
action,  from  whatever  cause  it  may  arise,  is  not  sustainable  at  "^law, 
either  by  a  nonsuit  before  verdict,  or  by  arresting  judgment  afterwards. 
For  if  they  had  not  this  power  of  nonsuiting  the  plaintifl^  they  might  be 
compellable,  by  his  caprice  or  wilfulness,  to  impannel  a  jury  on  any 
action,  however  frivolous,  though  it  was  obvious,  in  whatever  way  the 
jury  might  find  the  facts,  that  it  must  terminate  unsuccessfully.  And 
therefore,  where  an  action  will  not  lie,  the  Court  may  direct  a  nonsuit, 
i  Bing.  341.  But  after  a  point  has  been  reserved,  and  there  lias 
been  a  verdict  for  the  plaintiff,  it  is  said  the  Court  will  not  direct  a 
nonsuit.     5  Serg.  ii  R.  299. 

But  in  5  Barn.*  &  Cr.,  it  was  held,  that,  vrhere  a  judgment  is  ao 
essential .  ground  of  the  plaintiff's  action,  a  variance  b  describbg  the 
judgment  to  be  for  damages  for  the  nonperformance  of  teterai  promises^ 
mstead  of  one  promise,  was  fatal :  and,  that  point  having  neen  re- 
served, and  the  plaintiff  having  obtained  a  verdict,  a  rule  nin  for  6nte]> 
ing  a  nonsuit  was  granted,  and  after  cause  shdwn'was  made  absolute* 

So,  where  the  contract  found  in  a  special  verdict,  di&rs  firom  that 
set  forth  in  the  declaration,  on  motion  by  the  defendant,  the  plaintiff 
may  be  nonsuited.     1  Bamw.  &  Cr.  20* 

§o,  also,  as  allegations  of  matter  of  substance  must  be  proved  nt&- 
itafUiaUtfj  and  allegations  of  matter  of  description  must  be  proved 
KieraUyf  in  case  of  a  defect  in  either,  the  plaintiiffmust  be  nonsuited  at 
die  trial.  Otherwise,  however,  if  the  averment  is  immaterial;  as, 
mere  inducement.     See  3  Bam.  b  Cr.  2. 

So,  the  Court  will  direct  a  nonsuit,  where  there  is  a  variance  be- 
tween the  deed  declared  on,  and  that  oflkred  in  evidence.  Or,  if  the 
deed  is  not  set  out  according  either  to  its  words,  or  its  legal  efiect. 
1  Barn.  &  Cr.  682. 

So,  though  a  record  is  only  inducement,  yet,  if  it  contains  an  essen- 
tial allegation,  it  must  be  proved  ;  and  if  there  is  a  failure,  the  plaintiff 
must  be  nonsuited.    4  Barn.  &  Cr.  403. 

Where  the  plaintiff  omits  to  reply  to  some  of  the  defendant's  pleas, 
a  nan  pro$,  may  be  entered  on  those  counts  in  the  declaration,  to  which 
the  pleas  not  answered  were  pleaded.    4  Bam.  &;  Cr.  135. 

%  2.  In  what  cases  the  Court  toiU  permit  the  Plaintiff  to  became  nonstdU 

In  general  a  man  may  become  nonsuit  without  the  consent  of  Court ; 
otherwise  of  a  discontinuance.    Yin.  Abr.  Continuance  (A.)  2. 

Accordingly,  it  is  held  in  Anderson  v.  Shaw^  3  Bing.  290,  that  even 
while  the  jury  are  deliberating  upon  their  verdict,  if  the  plaintiff's 
counsel  informs  the  Court,  that  he  does  not  appear,  there  cannot  be  a 
verdict  against  him,  even  in  a  case  of  a  tender  and  payment  into  Court. 
For  the  plaintiff  may  be  nonsuited  after  a  payment  into  Court.  And 
in  the  case  cited,  a  verdict  having  been  taken  under  such  circum- 
stances, was  set  aside.     See  also,  Barnes,  458. 

In  Locke  et  d.  v.  Woodj  16  Mass.  R.  317,  the  pomt  decided,  vras, 
that,  after  a  verdict  is  delivered,  and  before  it  is  recorded,  leave  will 
not  be  granted  to  die  plaintiff  to  discontinue,  but  the  verdict  will  be 
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recorded*  And  it  was  further  held  by  the  Court,  generallji  *'  that 
after  a  cause  is  opened  to  the  jury,  and  beguu  to  be'  proceeded  ia 
before  them,  the  parties  are  entitled  to  a  verdict ;  unless  the  Court 
should,  in  its  discretion,  allow  a  nonsuit  or  discontinuance." 

It  seems  alniost  impossible,  that  what  ought  to  be  a  rule  of  practice, 
and  90  important  as  the  present  subject  of  consideration,  should  be 
referred  to  the  mere  discretion  %{  the  Court.  In  HaskeU  v*  Whitnetfj 
12  Mass.  R.  47,  it  is  held,  in  substance,  that  a  plaintifi^  after  a  refer- 
ence, by  rule  of  Court,  cannot  become  nonsuit,  or  discontinue,  though 
ID  cases  of  ignorance,  or  inadvertence,  or  surprise,  or  other  accident, 
if  the  plaintiff  would  be  unjusdy  prejudiced  07  the  trial's  proceeding, 
relief  would  be  granted,  by  leave  to  discontinue,  or  otherwise.  But 
in  these  cases,  it  must  be  matter  of  rights  if  hiade  clearly  to  appear  to 
Court,  and  should  be  referred  to  the  diicemment  or  judgment  of  the 
Court,  and  not  to  their  discretion  or  pleasure.  But  die  Court  cannot 
make  that  which  is  in  its  nature  a  nonsuit,*  otherwise.  And  if,  after  a 
cause  is  delivered  to  the  jury,  the  plaintiff's  counsel  informs  the  Court 
that  he  does  not  appear,  it  would  be  better  to  enter  a  peremptory  non- 
suit ;  which,  bebg  after  appearance,  as  well  as  issue  joined,  might, 
in  analogy  with  some  ancient  cases,  be  considered  as  a  bar  to  any 
future  action  for  the  same  cause,  than  to  sufier  a  verdict  to  be  brousht 
in  against  one,  who,  by  his  refusal  to  appear  and  prosecute,  is  virtually 
out  of  Court  for  all  purposes,  except  that  of  moving  to  set  aside  the 
nonsuit.    See  Yin.  Abr*  Nonsuit  (L.) 

6.   OF  A  NOLLE  PBOSEQ^UL 

A  noBe  prosequi  is  an  agreement  not  to  proceed  further,  either  as  to 
part  of  the  subject  matter  of  the  suit,  or  as  to  some  of  the  defendants. 

§  1.  In  what  cases  the  jplaintiff  may  enter  a  NoUe  Prosequi^ 

In  any  actions  grounded  on  a  tort,  brought  agabst  several  defendants, 
whether  they  join  or  sever  m  their  pleas,  whether  before  or  after  ap- 
pearance and  pleading  by  them,  the  plaintiff,  at  any  time  before  final 
judgment,  may  enter  a  noUe  prosequi,  as  to  some,  and  proceed  against 
the  rest.     See  1  Ld.  Raym.  Crux  v.  Lowther,  597  ;  1  Wils.  316. 

So,  the  plaintiff  may  enter  a  notte  prosequi  as  to  anv  of  the  counts  in 
a  declaration ;  or,  as  to  part  of  the  same  count ;  and  proceed  for  the 
other  counts,  or  for  the  rest  of  the  count.     Doug.  190.   . 

If  the  defendant  demurs,  for  a  defect  in  any  of  the  counts,  the  plain- 
tifl^  as  to  these,  may  enter  a  nolle  prosequi,  and  proceed  to  trial  on  the 
rest.  6  Taunt.  444.  At  any  rate  the  verdict  will  not  be  disturbed. 
Ibid. 

But  if  the  defect  in  the  declaration  is  a  misjoinder  of  counts,  this 
cannot  be  obviated  by  entering  a  noUe  prosequi  as  to  either  of  them. 
1  H.  Bl.  108. 

And  in  Backus  v.  Richardson,  5  Johns.  476,  it  was  held,  that  after 
judgment  on  demurrer,  and  assessment  of  damages,  the  plaintiff  cannot 
enter  a  noUe  prosequi  as  to  some  of  the  counts  in  the  declaration,  and 
take  judgment  on  tne  others,  and  that  leave  for  that  purpose  should  be 
obtained  of  the  Court,  before  awarding  the  writ  of  inquiry. 

So,  where  the  defendant  pleads  the  general  issue  to  part,  and  a  spe- 
cial justification,  or  demurs  to  the  residue,  the  plaintiff  miiy  enter  a 
nolle  prosequi  to  eitiier  of  the  pleas.     1  Saund.  207  b,  n.  2. 
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Where,  ia  «n  action  for  a  tort,  the  defendants  are  found  jointly  guiltj% 
but  the  juiy  assess  several  damages,  the  plaintiff  may  cure  the  defect 
by  entering  a  noUe  prosequi  against  all  the  defendants  but  one,  and 
taking  judgment  against  him  only.     Cro.  Gar.  339,  Wabh  v.  Bishop. 

In  an  action  against  several  defendants,  on  a  contract,  where  one  of 
the  defendants  pleads  ivfmcy^  the  Court  will  permit  die  plaintiff  to 
enter  a  noUe  prosequi  against  ^e  infan((  and  amend  his  declaration  so 
as  to  proceed  against  the  others  as  on  a  separate  promise«  5  Johns. 
160 ;  1  Pick.  500. 

This, 'however,  is  contrary  to  dmsions  in  En  dish  practice.  See  3 
Esp.  R.  76 ;  5  Eq).  R.  47  ;  I  Saund.  207 ;  3  Taunt.  307. 

The  ground  of  the  Enefish  decisions  seems  to  be,  that  as  the  plsantiff 
has  declared  on  a  joint  contract,  if  one  of  the  promisors  was  under  a 
l^al  disability  at  the  time  of  making  the  contract,  and  afterwards 
avails  himself  of  it  in  his  defence  by  plea,  the  contract  being  thus 
avoided  as  to  one  of  the  joint  contractors,  is  no  longer  joint.  The 
plaintiff,  therefore,  having  misconceived  hisacuon,  by  sumg  as  on  a  joint 
contract,  must  either  become  nonsuit  or  discontinue ;  and  aAerwards 
commence  a  new  action,  to  enforce  his  remedy  against  the  adult 
promisor,  as  on  a  sole  promise. 

Ld.  Kenyon,  in  delivering  ins  opinion,-  in  Chandler  v.  Bmiks  et  ab* 
remarks,  if  the  plaintiff  had  sued  the  adult  alone,  {tshkh  he  eomsiders 
the  proper  'coursey)  and  die  adult  had  pleaded  the  joint  promise  in 
abatement,  that  wnen  it  was  disclosed  in  reply,  that  the  joint  promisor 
omitted  was  an  infant,  the  plea  in  abatement  could  not  be  sustained. 
3  Esp.  R.  76. 

The  ground  of  the  decision  in  Massachusetts,  in  Woodward  v.  H'ew- 
haU  et  alLj  1  Pick.  500,  is  the  inconvenience  the  plaintiff  would  be 
put  to,  if  compelled  to  commence  another  suit,  when  the  interest  of  the 
mfant  can  be  protected  as  well  without  it.  And  Parker  C.  J.,  in  de- 
livering the  opinion  oi  the  Court  in  that  case,  appears  to  entertain  a 
very  different  opinion  from  that  expressed  by  Lord  Kenyon,  just  referred 
to ;  for  the  only  altemadves  discoverable  in  his  opinion,  which  are  per* 
mitted  to  a  promisee  in  such  joint  contract,  in  order  to  avail  himself  of  it 
by  action,  are  either,  1st,  to  sue  the  adult  on  the  joint  contract,  with  an 
averment  of  the  minority  of  tlie  other }  2nd,  tt>  commence  a  suit  against 
both  jointly,  and  be  nonsuited,  and  afterwards  sue  the  adult  alone ;  or, 
3d,  to  commmence  a  suit  againt  both,  and  afterwards  enter  a  noBe 
prosequi  against  the  infant,  when  he  pleads  bfancy,  and  then  proceed 
against  the  adult  alone.  But  as  it  is  well  settled,  that  a  contract  may 
be  declared  on,  accordkig  to  its  legal  operation,  there  can  be  no  suffi- 
cient reason  assigned  why  the  promisee  may  not  in  the  first  instance 
commence  a  suit  agaia^  the  adult  promisee  alone,  as  on  his  several 
contract.  There  is  another  reason  lor  it  also,  which  is,  that  if,  after 
plea  of  infancy,  the  plaintiff  enters  a  iioUe  prosequi  with  regard  to  the 
mfant,  the  infant  wdl  recover  costs  as  the  prevailing  party,  and  it  is 
altogether  inconsistent  with  the  prbciples  of  taw,  that  a  plaintiff  sbouM  be 
oompdJed  to  pay  a  bill  of  costs  in  an  action,  as  improperly  commenced, 
before  he  can  Imow  with  certiikity  how  to  begin  properly.  In  a  si|b* 
sequent  case  in  England,  {Cfibbs  v.  MarshaUf)  where  an  action  was 
brought  as  on  a  sole  promise,  and  the  defendant  pleaded  in  abatenoent, 
ifaat  the  supposed  promise  was  joiody  made  with  another ;  and  the 
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plaintiff  replted»  that  the  promise  was  made  with  the  d«feodant  sdely^ 
with  a  traverse  that  it  was  made  jointly,  &c«  and  thereupon  issue  was 
^  joined,  it  was  held,  that  the  issue  on  the  part  of  the  defendant  was 
maintained  hy  proving  the  jdnt  promise  of  the  iniant ;  and  that  the 
plaimiff  ought  to  have  repiieid,  that  the  joint  promisor  was  an  infant. 
3  Taunt.  307.    Ideo  Quare. 

CHAPTER  XXm. 
OF  AaassT  OK  jubghent. 

The  general  rule  here  is,  that  after  verdict  a  man  may  allege  any  thing 
in  the  same  record,  m  arrest  ofiudgment,  that  may  be  assigned  for  error 
after  judgment.  Salk.  77.  This  rule,  however,  is  restrained  to  error 
in  law  ;  for  error  in  fact^  that  does  not  appear  on  the  record,  cannot 
be  assigned  in  arrest  of  judgment.  2  Rol.  716.  Because  it  cannot 
be  tried,  if  the  parties  are  at  issue  vpon  it.  '  The  error  must  be  appa- 
rent on  the  record ;  for,  after  verdict,  the  Court  will  suppose  every 
tfain^  to  be  right,  unless  the  contrary  appears.     1  Wils.  255* 

Yrhere  it  appears  by  the  record,  tliai  the  defendant  will  be  entided 
to  recover  back  from  the  plaiptiff  the  same  sum,  judgrnent  will  be  ar- 
rested.    4  T.  R.  470. 

Any  thing  that  shows  the  writ  abated^  may  be  alleged  in  arrest  of 
judgment ;  but  not  if  the  writ  is  abateable  only.  SaJk.  77.  See  2 
Ha^  R.  509. 

In  general  any  defect,  which  is  not  aided  by  verdict,  may  be  alleged 
in  arrest  of  Judgment.  And  therefore,  if  the  declaration  be  jiot  a  suffi- 
cient foundaUon  to  give  judgment,  this  may  be  moved  in  arrest  of 
judgment,  because  judgment  cannot  be  given,  when  it  appears,  that, 
though  the  fact  is  found  for  the  plaintiff,  yet  he  has  not  sufficient  cause 
of  action.  Gilb.  H.  C.  B.  55  ;  2  Mass.  R.  522.  And  therefore,  if 
any  thing  essential  to  the  plaintiff's  right  to  recover,  is  omitted  in  the 
declaration,  the  verdict,  though  for  the  plaintiff,  does  not  show  that  he 
has  a  right  to  recover,  and  consequently  judgment  may  be  arrested. 
See  4  Pick.  341 ;  4  Bamw.  &  Cr.  345.  In  general  a  verdict  will 
not  aid,  where  the  gist  of  the  action  is  not  laid  in  the  declaration. 
Cowp.  826. 

Where  a  declaration  is  part  good,  and  part  ill,  and  there  is  a  verdict, 
and  entire  damages  are  given,  judgment  will  be  arrested.  12  Mod*  5 ; 
1  Vent.  27 ;  2  Barnard,  384 ;  4  Bamw.  &  Cr.  345. 

But,  on  a  demurrer,  if  any  of  the  counts  are  good,  judgment  will  be 
for  the  plaintiff.     Ibid. 

And  m  a  declaration,  where  some  matters  are  insensibly  expressed, 
and  others  sensibly  expressed,  and  a  verdict  and  damages  given  for 
the  plaintiff,  those  damages  shall  be  intended  to  be  given  for  that  which 
is  well  laid.     Show.  144. 

If  the  plaintiff  has  not.  averred  performance,  notice,  or  request, 
where  necessary,  it  will  not  be  aided  by  verdict,  unless  necessarily  in- 
volved in  the  issue.     See  10  Mass.  23^;  17  Mass.  R.  235. 

On  the  other  hand,  if  defendant  in  Trespass  pleads  a  bad  justifica- 
tion, which  is  found  for  him,  the  verdict  will  be  set  aside,  and  judgment 
entered  for  the  plaintiff.    Barnes,  255. 

But  final  judgment  shall  not  be  arrested,  after  judgment  on  demurs- 
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rer»  for  m  exception  that  might  have  been  taken  on  arguing  the  de- 
murrer.     Str.  425 ;  6  TaunU  650. 

Nor  after  a  nonsuit.     Lit.  253. 

Nor  where  the  defendant  mispleads,  so  as  to  occasion  a  discontinu- 
ance, and  the  plaintiff  joins  issue  and  has  a  verdict,  shall  the  defenAant 
.avail  himself  of  his  own  mispleading  to  arrest  judgment.     1  Hen.  61. 

644. 

In  an  acdon  for  words  in  one  count,  though  some  of  the  words  are 
not  actionable,  yet  judgment  shall  not  be  arrested.    WiUes,  443. 

But  in  such  case,  if  there  are  tvm  counts,  and  the  words  in  one  are 
not  actionable,  and  there  is  a  general  verdict  for  plaintifil^  judgment 
may  be  arrested.    Ibid* 

In  Assumpsit,  where  a  promise  was  alleged  to  have  been  made  dier 
the  date  of  the  writ,  but  the  breach  was  assigned  before  the  date  of  the 
writ,  on  a  verdict  for  plainti^  the  fault  was  held  to  be  cured ;  on  the 
ground,  that  a  verdict  could  not  have  been  found  for  the  plaintiff,  but 
on  evidence  of  a  promise  made  before  the  action,  and  a  duty  before 
the  promise.  4  Mass.  R.  263,  cites  1  Keble,  354.  Q^.  de  hoe^ 
For,  1.  There  is  a  variance,  between  the  contract  declared  on,  and  that 
offered  in  e^dence.  2.  There  is  a  repugnance  in  the  declaration,  for 
the  breach  of  the  contract  is  alleged  before  the  contract  in  the  declara- 
tion is  said  to  have  been  made.  3.  If  another  action  is  brought,  where 
the  contract  is  truly  set  forth,  and  a  former  recovery  is  pleaded,  refer- 
ring to  the  record,  the  contracts,  will  not  appear  to  be  the  same.  4. 
Though  the  law  will  intend,  that  some  contract  was  offered  in  evidence 
to  -the  jury,  or  otherwise  they  would  not  have  found  a  verdict  for  the 
plaintiff,  yet  where  it  b  impossible  that  the  contract  set  forth  in  the 
declaration,  should  be  that  shown  to  the  jury,  there  is  no  room  to 
intend  it  to  be  the  same. 

After  a  default,  no  intendment  is  made  in  favor  of  a  declaration^ 
and  therefore  it  would  seem  from  analogy,  that  the  party  may  avail 
himself  of  many  defects  in  the  declaration,  which,  though  bad  on  gen- 
eral demurrer,  wpuld  be  cured  by  verdict.     See  4  Pick.  500. 

Though  where  it  appears  on  the  face  of  the  declaration,  that  the 
plabtiff*s  tide  to  recover  is  defective,  judgment  will  be  arrested ;  yet 
It  is  otherwise  if  the  tide  is  sufficient,  but  informally  aOeged.  5  Mass. 
R.  308.  Or  where  ,the  defect,  wluch  would  have  been  bad  on  de- 
murrer, is  cured  by  verdict.    Ibid. ' 

For  more  in  regard  to  Judgment j  see  Error ^  post^  in  the  body  of  ike 
work. 

CHAPTER  XXIV. 

or  NEW  TRIALS. 

1.  In  what  cases  a  new  trial  toiU  be  granted.     2.  In  what  cases  a 

new  trial  wiU  not  be  granted. 

1.  In  what  cases  a  new  trial  unU  be  granted. 

New  trials  are  usually  granted  for  matters  wholly  extrinac,  and 
t^hich  do  not  appear  on  the  record. 

1.  If  a  verdict  has  been  obtained  by  subtle  or  unfair  practice,  fraud, 
or  inequitable  means  used  by  the  attorney  of  the  party.     1  Bur.  352. 
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Or  ifdue  notice  of  trial  has  not  been  gi^en.     But  if  a  defence  is  made, 
this  will  not  be  a  sufficient  ground.     2  Salk.  646. 

2.  If  the  party  has  been  guilty  of  misbehaviour  to  the  jury.  Cro, 
E&z.  189 ;  Palm.  326 ;  1  Str.  643. 

3.  If  the  jury  have  been  guilty  of  misbehaviour.  See  arUe,  Verdict, 
19,  &c. 

3.  If  the  verdict  is  against  law,  or  the  record,  or  the  evidence. 
2  Bur.  1216.     See  7  Mass.  R.  268  ;  5  Pick.  240. 

5.  If  the  damages  are  excessive.  In  cases  of  tort,  however,  the 
Court  wiU  not  grant  a  new  trial,  unless  the  damages  are  manifestly 
outrageous.  1  Bur.  609 ;  2  Wils.  1 60,  205,  252 ;  Cowp.  230 ;  4 
Bur.  1971 ;  2  Johns.  R.  74 ;  4  T.  R.  655  ;  4  Pick.  216 ;  2  Bl.  R. 
1327. 

6.  If  the  damages  are  insufficient.  A  new  trial  is  not  usually  grant- 
ed, b  cases  of  tort,  however  small  the  damages,  unless  there  has  been 
some  practice  or  trick.     2  Salk.  647* 

Tet  it  is  presumed,  in  cases  where  an  aggravated  injury,  wholly  un- 
provoked, has  been  sustained  by  the  plainti^,  from  the  wilful  act  of  the 
defendant,  if  the  jury  should  be  so  absurd  as  to  find  nominal  damages 
only,  a  new  trial  would  be  granted.  ^  Otherwise  there  must  exist  a 
grievous  reproach  on  the  administration  of  justice.     See  2  Bay.  466. 

In  cases  where  there  is  any  measure  of  damages,  or  there  is  a  mis- 
Iftke  of  the  law,  so  that  the  jury  give  merely  nominal  damages,  where 
the  plaintiff  is  entitled  to  substantial  damages,  a  new  trial  wiU  be  grant- 
ed.   2  Str.  240,  946,  1051 ;  1  Str.  425 ;  5  D.  &  E.  20. 

7.  If  competent  evidence  has  been  rejected,  or  incompetent  has 
been  admitted,  or  there  has  been  a  material  misdirection  ol  the  judge 
in  matters  of  law,  there  will  generally  be  a  new  trial.  7  Mod.  64 ; 
Salk.  649  ;  2  Bur.  391 ;  3  Mass.  R.  125  ;  2  Bingham,  262.  But  it 
seems  not,  if  it  is  clear  that  the  verdict  must  still  be  the  same ;  or,  if  it 
appears 
any  case, 
the  verdict 
163 ;  5  Mass.  R.  365. 

It  is  sometimes  said,  that  for  a  non-direction  of  the  judge  in  matters 
of  law,  a  new  trial  may  be  granted ;  this,  however,  can  rarely  happen ; 
ibr  if  the  verdict  is  agreeable  to  law,  it  will  not  be  set  aside,  because 
the  omisaon  has  done  no  harm.  On  the  other  hand,  if  the  jury  for 
any  cause  mistake  the  law,  their  mistake  will  be  sufficient  ground  for 
a  new  trials  however  such  mistake  may  arise.  But  if  a  Judge  b  re- 
quested by  the  counsel  of  one  of  the  parties,  to  charge  the  jury  on  a 
particular  point  of  law,  and  omits  to  do  so,  and  the  jury  find  a  verdict 
against  such  party,  a  new  trial  might  perhaps  be  granted.  Qti^ere. 
^e  1  Bing.  213.     See,  also,  3  Bamw.  &  Cr.,  where  a  new  trial  was 

Smted,  because  the  proper  question  was  not  submitted  to  the  jury. 
e,  alio,  4  Bam*  &  Cr.  247. 

Either  part^  can  lawfully  claim  from  a  judge  trying  his  cause,  the 
benefit  of  nis  mstructions  to  the  jury }  and  when  such  instructicKis  are 
not  given,  on  the  ground  that  the  case  is  too  clear  for  one  of  the  parties 
to  render  them  useful,  and  the  Jury  find  for  the  other  party,  a  new  trial 
ought  to  be  granted }  that  the  jury  may  be  assisted  by  the  direction  of 
*•  Court.    6  Mass.  R.  459. 

9[b] 
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8.. If  new  evidence  has  been  discovered,  or  if  tbe  party  has  be^a 

{prevented  by  an  unforeseen  accident^  as  sickness  of  the  wittieasi 
irom  obtaining  bis  testimony,  a  new  trial  will  be  granted ;  but  never 
for  want  of  evidence  known  to  the  party,  or  which  he  ought  to  have 
known,  and  which  he  might  have  had  at  the  trial  by  using  proper  dili* 
gence.  6  Mo,  222 ;  1  Str.  691  ;  1  Wils.  98 ;  3  Wils.  38 ;  1  D.  &; 
£.  84 ;  Salk*  647.  And  where  an  application  has  not  been  made,  to 
put  off  the  trial,  on  the  ground  of  the  absence  of  a  material  witoess* 
who  was  then  known  to  the.  party,  a  new  trial  will  not  be  granted,  to 
furnish  an  opportunity  of  adducing  his  testimony*     8  Tauot*  236. 

But  where  the  interest  of  a  witness  is  not  known  to  a  party  at  the 
dme  of  producing  him,  but  is  so  to  the  opposite  party^  who  otkn  lum, 
it  is  a  sufficient  ground  for  a  new  trial.  15  Mass.  R.  378.  See  1 
D.  &  E.  720. 

9.  So,  in  case  of  any  irregularity,  a  new  trial  will  be  granted ;  as, 
if  a  cause  is  tried  before  persons  interested.  Sty.  137,  So,  if  the 
verdict  is  imperfect;  not,  however,  if  it  is  merely  informal  5Bur.' 
2661.  So,  where  a  wrong  juror  was  sworn  by  mistake*  2  Barnes, 
453.  But  not  for  a  mere  mistake  of  a  juror's  name,  Uid.  454.  See 
5  Barn.  &  Cr.  254,  King  v.  TVemotne,  where  a  son  served  on  the  jury, 
by  collusion,  instead  of  his  father,  and  a  new  trial  was  granted* 

10.  So,  a  new  trial  may  be  ordered,  where  the  plaintiff  is  improp- 
erly nonsuited  by  the  Court.  14  Mass.  R.  154;  4  Bur.  1986;  6 
Bur.  2612. 

So,  also,  if  the  judge  trying  a  cause^  aftei*  it  is  committed  to  the 
jury,  has  any  communication  with  them,  in  relation  to  its  merits,  out  of 
Court,  whether  by  letter  or  otherwise,  a  new  trial  will  be  granted.  1 
Pick.  337: 

2.  In  what  cases  a  J^ew  Trial  wtU  not  be  granted. 

As  the  object  of  a  new  trial  is  to  attain  the  real  jusdce  of  the  case, 
and  for  this  purpose  it  dependb  xxpon  the  legal  discretion  of  the  Court, 
guided  by  the  circumstances  of  each  particular  case^  whedier  cpe  shall 
be  granted  or  not,  it  follows,  that  though  a  verdict,  in  some  respects,  is 
contrary  to  evidence,  or  there  is  a  slip  in  the  pleadings,  if  ibe  merits 
of  the  case  are  with  it,  and  substantial  justice  has  been  done,  a  new  trial 
will  not  be  granted.  Salk.  644,  646  ;  1  Bur.  390 ;  2  Bur.  664  ;  3 
Bur.  1306;  3  Wils.  272;  2IX  &;E.  4;  4  D.  &;  E.  757^  Stra. 
1142;  3  Bingham,  170. 

And  for  the  same  reason,  a  new  trial  wiD  not  be  granted  in  hard 
actions,  where  the  exaction  of  extreme  l^al  right  is  unopivscionabte* 
Salk.  644,  648.  Nor  in  penal  actions,  if  there  is  a  verdict  for  the  de« 
fendant-  Salk.  646 ;  4  Bur.  2257  ;  Cowp.  37 ;  2  Str.  299 ;  Ld. 
Raym.  63 ;  3  Wils.  59.  Otherwise,  if  tbe  verdict  arises  from  a  rais^ 
rection  of  the  judge.     1  Camp.  450. 

Neither  will  a  new  trial  be  granted,  where  tbe  vahie  in  dispute  i^ 
inconsiderable,  or  where  the  actioo  is  fUvoloos,  however  eltavly  poved. 
1  Bur.  U,  54;  1  Taunt.  504. 

If  there  is  evidence  oo  both  sides,  a  new  trial  will  not  be  graoied, 
though  the  weight  of  evidence  is  i^ainst  tbe  verdict.  3  W-Ss.  45^ 
See,  however,  1  Caiiies»  24,  note.    And  see,  al^oi  &  Mass.  R.  959. 

Nor  will  a  new  trial  be  granted  on  account  of  the  admissibn  ol  in* 
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eompeteat  eYidencey  if  not  objected  to  at  the  time,  because  it  is  con* 
sidered  as  admitted  by  coDsent*    5  Pick.  217. 

U  a  general  verdwl  is  entered  by  mistake  on  a  wrong  count,  the 
Court  W)U  not  grant  a  new  trial ;  but  will  rather  order  the  verdict  to 
be  ent^ed  on  the  right  count,  agreeably  to  the  evidence.  3  Bur. 
1336, 

After  two  concurring  verdiots,  a  third  trial  will  not  be  granted,  uq* 
less  a  strong  case  is  made  oat    Salk*  649 ;  4  Bur,  2106. 

If  there  are  two  contrary  verdicts,  and  tbe  latter  is  satisfactory  to 
the  CScMirt,  there  wiB  be  no  third  trial,  without  some  other  reason.  2 
BI*  R.  963. 

A  new  trial  will  not  be  granted  on  account  of  an  objectioo  known  to 
the  parnr,  and  of  which  he  neglected  to  avail  himself  at  the  former 
trial,     ^e  1  D.  &  £.  720.     See  3  Serg.  &  R.  25. 

A  new  trial,  it  seems,  will  not  be  granted,  merely  on  account  of  the 
value  and  importance  of  the  subject  in  dispute.     2D.  &  E.  113. 

So,  though  surprise  may  be  a  ground  for  a  new  trial,  it  is  not  neces- 
sarily so.  1  BL  R*  298.  However,  it  is  one  of  the  grounds  most 
vsaaUy  urged  for  a  new  trial,  and  on  which  it  is  most  commonly 
granteid. 

A  new  trial  will  not  be  granted  after  a  motion  in  arrest  of  judgment. 
Salk.  647.  By  the  motion  in  arrest  of  judgment,  it  is  admitted  that 
there  is  a  verdict  to  which  no  objection  can  be  made.  4  Bam.  h  Cr« 
160. 

-  Far  more  on  this  subject^  See  Com.  Dig.  Pleader,  Issue  ;  Vin.  Abr. 
Trial  (M.),  (N.  j,  &c. 

Anew  trial  will  not  be  granted,  at  the  instance  of  one  of  several  de- 
fendants. 3  Salk.  362.  This  was  a  case  of  Trespass,  and  some  of  the 
defendants  were  found  guilty,  and  others  not  guilty  ;  and  the  motion 
for  a  new  trial  was  on  the  ground,  that,  as  respects  one  of  those  found 
guilty,  the  verdict  was  against  evidence.  But  the  motion  w&s  not  al- 
lowed, because  a  hew  trial  must  be  for  all }  and  if  for  all,  it  would  be 
a  hardship  on  those  already  acquitted.  12  Mq|d.  275  ;  2  Str.  814. 
However,  in  criminal  cases,  if  several  defendants  are  tried,  and  some 
are  acquitted,  the  Court  may  grant  a  new  trial  as  to  those  convicted. 
6  T.  R.  619. 

So  a  new  trial  must  be  granted  for  all  the  issues,  and  if  one  material 
one  is  found  contrary  to  the  evidence,  a  new  trial  will  be  granted. 
Otherwise,  if  the  material  one  is  agreeable  to  evidence,  and  those 
against  evidence  are  immaterial.     See  2  Tidd's  Practice,  820. 

On  affidavit  from  a  material  witness,  that  he  had  made  a  serious 
mistake  in  giving  his  testimony,  a  new  trial  will  be  granted  of  course. 
1  Bing.  145.  But  though  it  appears  that  the  jury  have  made  a  false 
inference  from  the  testimony  of  a  witness,  if  such  inference  does  not 
affect  the  merits,  a  new  trial  will  not  be  granted,  for  the  purpose  of 
introducing  new  evidence,  to  correct  such  false  inference.  5  Pick. 
414. 

Where  a  witness,  who  was  a  Jew,  at  a  trial  assumed  a  false  name, 
and  was  sworn  as  a  Christian,  on  motion  for  a  new  trial  on  these 
grounds,  it  was  denied ;  because,  if  he  had  sworn  falsely,  he  would  be 
liable  to  the  penalties  of  perjury.     3  Brod.  &l  Bing.  243. 

On  an  affidavit  that  hand-bills,  reflecting  on  the  plaintiff's  character, 
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had  been  distributed  in  Court,  and  shown  to  the  jury,  on  the  day  of 
trial,  the  Court  granted  a  new  trial,  and  refused  to  receive  affidavits, 
though  o&red,  from  aU  the  jurymen,  that  no  such  placards  had  been 
shown  to  them,  and  though  the  defendants  denied  all  knowledge  of 
them.     3  Brod.  &;  Bing.  273. 

Where  some  of  the  issues  are  found  for  the  plaintifl^  but  the  jury 
omit  to  assess  damages,  their  verdict  on  those  issues  is  void ;  and  a 
venire  de  novo  for  the  trial  of  those  issues  anew,  must  be  awarded.  If» 
in  such  Qase,  it  is  attempted  to  supply  the  omission  of  assessbg  dam- 
ages, bv  a  writ  of  inquiry,  it  will  be  error.     3  Brod.  ii  Bing.  297* 

But  It  is  the  practice  to  award  a  writ  of  inquiry  of  damages;  where 
there  is  judgment  non  obstante  veredicto.  And  die  reason  is,  that,  by 
the  defendant's  confession,  no  issue  remains  to  be  tried, 
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LAW  OP  PLEADING. 

Abatement  of  a  writ  or  plcunt  is  when  for  any  default  the  defen- 
dant prays  that  the  writ  or  plaint  do  cease  or  abate  against  him  for 
that  time.    (Co.  Litt.  134  b,  277  a.) 

The  regular  order  of  pleading  in  abatement  is  as  follows  : 

I.  To  the  jurisdiction  of  the  Court. 

%  To  the  ability  of  the  person  impleading. 

3.  To  the  ability  of  the  person  to  be  impleaded. 

4.  To  the  sujQiciency  of  the  count  of  the  writ 

5.  To  the  sufficiency  of  the  writ  itself. 

6.  To  the  propriety  of  the  action  of  the  writ. 

These  are  the  formal  divisions  of  pleas ;  and  if  the  defendant  pleads 
a  plea  belonging  to  a  subsequent  division,  he  thereby  loses  the  privi- 
lege of  all  pleas  comprehended  in  the  prior ;  or  rather  such  subse- 
quent plea  is  an  admission  that  none  of  the  previous  objections  exist. 
(Co.  Litt.  303  a ;  Com.  Dig.  Abatement,  C.) 

It  is  not  designed  to  expatiate  upon  the  various  learning  of  abate- 
ment in  this  place,  but  merely  to  collect  some  authorities  on  the  proper 
defence,  beginning  and  conclusion  of  pleas  in  abatement. 

Anciently  there  was  much  nicety  as  to  what  defence  was  proper  in  Drnwrnxcm, 
every  plea ;  and  the  books  are  loaded  with  apparently  contradictory 
decisions  on  this  subject.   In  some,  it  is  said,  that  half  defence  "  comes 
and  defends  the  force  and  injury ; "  (Co.  Litt.  127  ;)  in  others,  that 
"  comes  and  says,"  or  merely  *'  says ; ''  or  lastly,  in  others,  that  no 
defence  was  proper  in  pleas  to  the  jurisdiction.     Lord  Coke  says,  that 
without  ^*  defending  the  force  and  injury,"  the  defendant  cannot  plead 
at  all.  (Co.  Litt  127.)  On  the  contrary,  it  is  said  by  Powell,  J.  (1  Lord  SeeflievMioui 
Raym.  117.)  that  that  is  not  generally  law;  and  that  "comes  and  Com.  Die.' 
says"  is  proper  in  all  pleas  to  the  jurisdiction :  and  that  the  true  dis-  Abate.  (1. 16.) 
tinction  between  fuU  and  AaZf  defence  is,  that  where  the  plea  is  in 
disability  of  the  person,  as  oMen  enemy  d&c,  it  cannot  be  pleaded  after 
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(a)  Rastall  has 
many  prece- 
dents of  Pleas 
of  misnomer 
pleaded  afler 
luU  defence. 


1  WiUes,  41. 
notis  Dum- 
ford. 


fall  defence,  because  it  is  repugnant,  for  by  fuU  defence^  the  defendant 
has  admitted  the  plaintiff  able  to  recover  damages ;  but  that  other 
pleas  in  abatement  may  be  pleaded  (ifter  full  defence ;  for  a  full  de- 
fence never  admits  an  ill  writ,  (a)  But  Treby,  C.  J.  in  the  same 
case,  was  of  opinion,  that  there  could  be  no  plea  in  abatement,  after 
full  defence. 

In  3  BI.  Com.  297,  it  is  stated,  that  by  a  general  defence,  the  pro- 
priety of  the  writ,  the  competency  of  the  plaintiff,  and  the  jurisdiction 
or  cognizance  of  the  Court  is  admitted ;  and  further,  that  by  fuU 
defence^  all  pleas  of  misnomer,  &c.  are  waived. 

The  modern  decisions,  however,  have,  in  a  great  degree,  settled  the 
controversies  respecting  the  kind  of  defence,  applicable  to  the  various 
pleas  in  abatement. 

Full  defence,  in  all  cases,  except  dower  and  scire  facias,  is  as  follows : 
"  And  the  said  D.  comes  and  defends  the  force  and  injury,  when  and 
where  it  shall  behove  him,  and  the  damages,  and  what  he  ought  to  de- 
fend." By  the  first  part,  "  defends  the  force  and  injury  when,"  the 
defendant  makes  himself  a  party  to  the  writ ;  by  the  words,  "  and  the 
damages,'*  he  affirms  that  the  plaintiff  is  able  to  sue  and  recover 
damages ;  and  by  the  third  part,  "  when  and  where,  and  what  he  ought 
to  defend,"  he  affirms  the  jurisdiction  of  the  Courts  (Co.  Litt  127  b.) 
By  the  first  part  (says  Blackstone),  all  pleas  of  misnomer ;  by  the 
second,  all  exceptions  to  the  person  ;  and  by  the  third,  all  exceptions 
to  the  jurisdiction,  are  waived.  (3  BI.  Cora.  298.)  This  full  defence 
is  ordinarily  abbreviated,  "  comes  and  defends  the  force  and  injury 
when,"  &c. 

Full  defence  in  dower  and  scire  facias,  is,  «'  And  the  said  D. 
comes  and  saysJ'     (3  Inst.  Cler.  10.) 

Half  defence,  according  to  the  old  cases,  is,  *'  And  the  said  D.  comes 
and  defends  the  force  and  injury,  and  says ; "  (Lutw.  9  ;  1  Com.  Dig. 
Abatement,  I.  16;)  and  it  was  generally  understood,  that  the  ad- 
dition of  token  &c.  after  the  words,ybrce  cmd  injury,  would  make  it  full 
defence.  (Lutw.  7;  Hard.  365.)  But  in  Alexander  v.  Mawman 
(Willes,  40)  the  Court  decided,  that  "  comes  and  defends  the  force  and 
injury  when,"  &c.  was  but  half  defence.  And  in  Wilkes  v.  Williams 
(8  T.  R.  631),  on  general  demurrer  to  a  plea  to  the  jurisdiction  with 
a  similar  defence,  the  Court  recognised  the  former  case ;  and  ruled 
that  such  defence  should  be  construed  as  half  defence,  where  that  was 
proper ;  and/ii/?  defence,  where  that  was  necessary. 

It  was  stated  by  the  Court,  in  the  case  of  Alexander  v.  Mawmant 
above  cited,  '*  that  if  the  defendant  had  made  ftdl  defence^  he  could 
not  afterwards  plead  a  plea  in  abatement ;  but  that  he  must  make  him- 
self a  party  by  pleading  half  defence,  before  he  could  plead  to  the  dis- 
ability of  the  person,  or  the  jurisdiction*of  the  Court ;  and  it  is  added 
by  the  editor,  that  the  same  point  was  decided  in  Wheatley  v.  Cudmer* 
ton  (15  Geo.  2.  C.  B.),  and  Thomson  v.  Stockdak  (23  Geo.  3.  K.  B.) 
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AcoordiBg  to  this  decision,  all  pleas  in  abatement  should  be  pleaded  DsravcB. 

with  half  defence  only.    But  in  the  citation  of  the  above  cases  of 

Wkeaiky  v.  Cktdmerton,  and  Thomson  ▼.  Stockdale,  in  1  Lord  Raym. 

117,  note  (Bailey),  and  4  Bac  Abr.  361,  note  (Guillim),  it  is  said,  that 

it  was  there  determined,  that  all  pleas  properly  in  abatement,  must  be 

pleaded  with  full  defence.    And  it  was  further  determined,  that  in 

these  two  points,  to  wit,  that  they  must  bo  pleaded  in  proper  person^ 

and  with  half  defence,  pleas  to  the  jurisdiction  differed  from  pleas 

properly  in  abatement ;  the  latter  might  be  pleaded  hy  attorney^  and 

with  full  defence.    Probably,  therefore,  these  cases,  as  cited  in  Willes, 

41,  were  cited  only  to  prove  the  doctrine  that  "  defends  the  force  ^*)  ^"*  "1  * 

''         ^  ^  Saund.  209  c. 

and  injury,  when,''  &c.  wAs  but  half  defence  ;  and  not  to  confirm  the  Williams's 

doctrine  of  the  Court,  as  to  the  impropriety  of  full  defence,  in  pleas  ^^'  ftif  a 

in  abatement,  (a)  law  is'  that  no 

According,  therefore,  to  the  most  modern  authorities,  it  appears  safe  ^^^^  "^b^ 
to  conclttdo,  that  full  defence  may  be  pleaded  to  all  pleas  pboperly  pleaded  alter 
IN  ABATEMENT ;  and  that,  as  pleas  to  the  jurisdiction  are  not  properly  But  dIom^ 
jn  abatement,  though  attended  with  similar  consequences  (5  Mod.  appean  of  tlie 
145, 146) ;  that,  in  them,  half  defence  only,  should  be  stated.     Inr  £^ai^^ext 
deed,  since  the  common  contraction  of  them  is  the  same,  and  the  Court  WheaUey  ▼. 
will  intend  the  abbreviation  either  way,  according  to  the  case  in  which  ^T^^^r. 
they  occur  (8  T.  R.  631),  there  seems  no  objection  to  use  the  common  Stockdale.  See 
form,  ''  comes  and  defends  the  force  and  injury,  when,''*  &c.  in  all  piead^,^4io 
cases  whatsoever.  ^11* 

If  a  man  plead  matter,  which  goes  in  bar^  but  begins  and  concludes  CoircLvsxoir 
til  abatement^  it  will  be  a  plea  in  abatement.    Medina  v.  Stoughton  per     of  Pijba. 
HoU.   (1  Lord  Raym.  593 ;  1  Sid.  190.)     But  if  it  begin  in  bar,  and 
conclude  in  abatement,  or  begin  in  abatement,  and  conclude  in  bar,  it 
will  be  a  plea  in  bar.    (1  Lord  Raym.  694  ;  6  Mod.  103 ;  4  Bac.  50.) 

All  pleas  in  abatement,  if  to  the  disability  of  the  person,  conclude  y^hidX  to  the 
to  the  person,  by  "  praying  judgment,  if  the  plaintiff  ought  to  be  an-  pe»on&  writ, 
swered  ; "  if  to  the  writ  or  declaration,  when  the  suit  is  by  original, 
conclude  to  the  writ  or  declaration,  praying  ^*  judgment  of  the  writ  or 
declaration,  and  that  the  same  may  be  quashed,''  made  void,  or  abated ; 
but  if  the  action  be  by  bill,  the  plea  must  pray  **  judgment  of  the  bill," 
and  not  of  the  declaration ;  the  bill  being  the  original,  and  the  declara- 
tion only  a  copy.  (3  BL  Com.  303 ;  3  T.  R.  165.)  This  distinction 
between  bill  and  original,  is  not  applicable  to  this  commonwealth ; 
all  suits  here  are  by  original  writ. 

But  pleas  to  the  jurisdiction,  conclude  to  the  cognizance  of  the  What  to  the 
Court,  praying  "  judgment  whether  the  Court  will  have  further  cog-  i^^'^^lic^lon. 
nizance  of  the  suit." 

So  (as  such  pleas  are  not  properly  in  abatement)  they  may  con- 
clude, ''  and  the  said  D.  humbly  hopes— doth  not  intend— doth  not 
ai^rehend—- <doth  not  suppose— that  this  honorable  Court  will  [will 
not,  as  the  case  may  be]  take  any  (urther  cognizance  of,  or  hold  the 
plea  aforesaid,  against  him/'  &c. 
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(a)  Co.  Litt 
128.  a.  129.  b. 
accord. 
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hors. 


What  on  death 
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defendant 


What  bad  in 
misnomer  of 
office. 


How  to  con- 
clude, when 
the  plea  is  to 
the  count 

When  writ  is 
general. 


So  "  that  defendant  ought  not  to  answer/'  would  be  a  good  conclu- 
sion to  the  jurisdiction ;  but  that  the  writ  should  abate  in  such  case, 
would  be  bad.  (5  Mod.  145.)  For  such  condufion  b  good,  only 
in  pleas  to  the  writ 

If  a  plea  to  the  writ  conclude,  to  the  writ,  praying  judgment,  if  de- 
fendant **  ought  to  answer,"  it  is  bad.  Aliter  to  the  jurisdiction. 
(5  Mod.  146.)  And  the  reason  is,  that  such  conclusion  is  not  in  abate- 
ment ;  for  pleas  to  the  jurisdiction  are  not  properly  in  abatement 

So  it  should  seem,  that  in  pleas  in  disability  of  the  person^  if 
defendant  pray  "  judgment  of  the  writ,"  it  is  bad ;  for  the  proper 
conclusion  is,  if  the  "  plaintiff  ought  to  be  answered."  (a)  (Lutw. 
178 ;  1  Com.  Dig.  Abatement,  1. 12.)  But  quaere  of  this,  for  many  of 
the  entries  are  otherwise,  especially  in  the  cases  of  coverture,  &c. 
If  the  rule,  therefore,  be  true,  it  seems  confined  to  the  cases  of  alien- 
age, and  in  others,  the  common  conclusion,  to  the  writ^  seems  generally 
used.  And  it  is  said  (3  Ins.  CI.  18),  that  on  a  plea  of  alienage,  the 
defendant  may  conclude  to  the  person  or  action  at  pleasure.* 

Where  the  defendant  pleads  in  abatement  for  matter  apparent  upon 
the  writ,  he  should  begin  and  conclude  by  praying  judgment  of  the 
writ ;  but  if  the  matter  be  dehors  the  writ,  he  roust  omit  it  in  the  be- 
ginning  J  and  pray  judgment  in  the  conclusion.  However,  the  distinc* 
tion  is  little  attended  to,  and  does  not  seem  material.  (4  Bac.  50 ; 
8  Ins.  CI.  30 ;  1  Com.  Dig.  Abatement,  I.  12.) 

A  plea  of  the  death  of  a  plaintiff  or  defendant  is  not  good,  if  it 
conclude  with  judgment  of  the  writ,  "  and  that  the  writ  may  be 
quashed,"  for  it  ought  to  pray  judgment,  "  if  the  Court  will  proceed 
further,"  for  the  writ  was  abated  in  fact  before.  (R.  3  Lev.  120 ; 
1  Com.  Dig.  Abatement,  H.  33.  I.  12.) 

A  plea  "  administrator,  not  executor,''  concluded  "  if  defendant 
ought  to  answer ; "  and  it  was  adjudged  bad,  for  such  is  the  con- 
clusion to  a  plea  to  the  jurisdiction,  and  not  in  abatement ;  it  should 
have  been,  '^  that  the  writ  be  quashed."  {Powers  v.  Cooky  1  Lord 
Raym.  63;  5  Mod.  136,  145,  sed  qucsre.) 

Though  there  be  no  defect  in  the  writ,  where  the  writ  is  general^  (as 
in  debt,)  but  the  cause  of  abatement  aris6  from  extrinsic  matter,  such 
as,  that  there  are  other  persons  who  ought  to  be  joined,  it  is  proper  to 
pray  judgment  of  the  writ ;  but  then  the  defendant  must  not  rely  on 
matter  appearing  only  on  the  declaration  ;  for  if  he  do,  he  must  plead 
in  abatement  of  the  declaration^  as  well  as  the  writ.  In  Herries  v. 
Jameson  (5  T.  R.  553),  which  was  debt  for  £1066  in  the  writ,  and 
two  counts,  one  for  .£1000,  and  the  other  for  £66,  interest ;  the  de- 
fendant pleaded  in  abatement  of  the  writ,  that  ''  the  said  sum  of 
money,  in  said  writ  mentioned,  and  thereby  supposed  to  he  borrowed 


*  Bat  Coke  says  (Co.  Litt.  129,  bj  that  alienage  shall  not  be  pleaded  either  to 
ihe  writ,  or  to  the  action,  but  in  disability  of  the  person ;  but  if  it  be  alien  enem^, 
he  may  conclude,  to  the  action,  that  is,  in  bar  of  the  action. 
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of  i\t  jilamHff^  *<  was  horrcwed^'^  (a)  jointly.    On  demurrer,  because  Coircx.usx<»r. 
this  plea  answered  only  one  of  the  causes  of  action,  that  in  the  first  (a)  Hus  only 
count,  the  Court  held  the  plea  bad.     Another  cause  of  demurrer  was,  SSm^Tif ' 
that  defendant  had  pleaded  in  abatement  of  the  writy  and  had  not  defendant  had 
relied  upon  any  defect  in  the  writ,  but  upon  matter  appearing  in  the  pJ^S^  oSy 
count  only.     But  the  Court  took  no  particular  notice  of  it.  'or  the  money 

But  if  the  writ  be  certain  and  particular,  stating  all  the  grounds  of  aUeMdTpniy- 
action,  and  containing  the  same  number  of  counts  as  the  declara-  in^  judgment 
tion  does,  and  is  the  same  with  it,  as  is  the  case  in  Assumpsit,  Tres-  o^jy^  i^  would 
pass,  and  Case,  the  defendant  may  plead  in  abatement,  by  praying  ^^^^  ^^^ 
judgment  of  the  writ  ovdy,  though  he  relies  on  matter,  which  appears  fio.  C  WiU. 
in  the  declaration  ;  or  he  may  pray  judgment  of  both.  (Clift.  2.  pi.  2 ;  ^?*f '^  ^* 
15  pi.  37 ;   I  Lutw.  14.     See  Saunders's  Reports,  2  vol.  209  a.  Wil-  besun'  thus, 

Uams's  note.)  *^^l*^1."*^. 

'  j&lOSa,  alleged 

in  said  writ  to  be  due  and  owing  from  defendant  to  plaintiff,  if  any  such  was  due  and  owing  unto 

plaintiff,  was  due  and  owing  from  defendant  and  A.  B.  &c.  jointly.    Ibid* 

It  is  apprehended,  that  this  latter  principle  only  is  applicable  to  this  Wlien  special, 
commonwealth ;  for  the  writ  and  declaration  are  united  in  our  process 
db  initio. 

Where  the  defendant  pleads  in  abatement  only  to  part  of  the  writ,  How  to  con- 

and  the  cause  of  abatement  arises  from  some  only  of  *Ae  counts  of  the  de-  ^^^*  ^h«p 

*^  the  plea  is  to 

clarationj  the  defendant  must  plead  in  abatement  of  the  writ  and  those  partof  the  writ 

particular  counts.     As  where  in  debt,  the  defendant  pleaded  another  "**  counts. 

joint  contractor,  as  to  some  counts ;  and  prayed  *'  judgment  of  the 

said  writ  and  the  said  declaration,  as  to  the  said  third,  fourth,  and  2  Saund.  210. 

last  counts,  and  that  the  said  writ  and  declaration,  as  to  those  counts,  ^*  i^'*^  note.) 

may  be  quashed ;"  on  demurrer,  that  the  plea  should  not  have  prayed 

judgment  of  the  whole  writ,  because  it  goes  only  to  part,  the  Court 

adjudged  tjie  plea  good.    (2  Bos.  and  Pull.  420 ;  Powell  v.  Fullar* 

ton,) 

If  the  plaintiff  replies  to  a  plea  in  abatement,  with  a  verification,  when  plaintiff 

he  should  conclude  with  a  demand  for  damages.   (3  Mod.  281 ;  Show.  ^?  replication 

should  pray 
1^,255.)  But  this  is  only  when  the  plaintiff  traverses  the  defendant's  damages. 

plea,  and  offers  an  issue,  for  then  judgment  will  be  in  chief;  but  aliter, 

if  the  plaintiff  confesses  and  avoids  the  defendant's  plea,  he  should  When  not 

only  maintain  his  writ.     {Crosse  v.  Bilson,  1  Lord  Raym.  1022.  per 

Holt.  R. ;  1  Lord  Raym.  338,  594.) 
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ABATEMENT. 

I.  To  THE  COUBT. 

JmiiflDic-  Plea.     And  the  said  D.  in  his  proper  person^  comes  and  defends 

Txow.  the  wrong  and  injury,  &c.  and  says  tliat  the  Court  here  ought  not 

further  to  take  cogoizance  of,  or  sustain  the  action  aforesaid,  because 
he  says  that  the  cause  of  the  action  aforesaid,  if  any  accrued  to  the 
plaintiff,  accrued  to  him  at  Boston,  within  the  county  of  Suffi)lk, 
Action  in         within  the  jurisdiction  of  the  Court  of  Common  Pleas,  within  the 
another  coim-   same  county,  and  not  within  the  county  of  Essex,  within  the  ju« 
^'  risdiction  of  this  Court,  and  this  he  is  ready  to  verify :  Where- 

fore he  prays  judgment,  if  the  Court  here  will  take  further  cogniz- 
ance of,  or  sustain  the  said  action,  and  for  his  costs.  C.  D. 

T.  Pabsons. 

Replication  to  REPLICATION.  And  the  Plaintiff  says,  that  the  Court  here  ought 
plea  totheju-  to  take  further  coguizance  of,  and  sustain  his  action  aforesaid,  not- 
risdiction.  withstanding  any  thing  by  the  said  D.  above  in  his  plea  alleged,  be- 
cause he  says  that  the  cause  of  his  said  action  arose  within  the  coun- 
ty of  Essex,  within  the  jurisdiction  of  this  Court,  as  he  has  above  in 
his  writ  alleged,  and  this  he  prays  may  be  inquired  of  by  the  coun- 
try. T.  Parsons. 

Plea.  That  the      Plea.     And  now  the  said  D.  and  E.  come  and  defend  the  force 
^^ofadn^nJ^  and  injuiy,  and  pray  judgment  of  the  writ  aforesaid  and  say,  that 
jurisdiction       the  said  C.  C.  P.  here  ought  not  to  have  cognizance  of  the  action 
Trithin  the  dis-  aforesaid,  because  they  say,  that,  by  the  constitution  of  the  United 
AeNirstete^    States  of  America,  ordained  and  established  by  the  people  there- 
and  not  within  of,  sbce  the  making  of  the  said  act,  entitled  an  Act  to  prevent  the 
the  jurisdiction  slave  trade  and  for  granting  relief  to  the  families  of  such  unhappy 
o  asta    court  pgj.gQjjg  ^g  ^^y  jj^  kidnapped  or  decoyed  away  from  this  com- 
monwealth, and  before  the  cause  of  the  action   aforesaid,  if  any 
hath  accrued  to  the  plaintiff,  is  supposed  to  have  accrued,  or  the 
supposed  crime  and  offence  in  the  said  writ  alleged  to  have  been 
committed,  it  was  and  is  among  other  things  ordained  and  estab- 
lished, that  the  Congress  of  the  United  States  shall  have  power  to 
regulate  commerce  with  foreign  nations,  and  to  define  and  punish 
offences  against  the  Law  of  Nations,  and  that  the  judicial  power  of 
the  United  States  shall  extend  to  all  cases  of  Admiralty  and  mari- 
time jurisdiction,  and  that  the  trial  of  all  crimes,  not  committed  within 
any  state,  shall  be  at  such  place  or  places  as  the  Congress  may  by  law 
have  directed :  and  further  the  said  D.  and  E.  say,  that,  by  an  act 
of  the  first  Congress  of  the  United  States,  it  is,  among  other  things, 
enacted,  that  the  District  Courts,  by  that  act  established,  shall  have, 
exclusively  of  the  courts  of  the  several  states,  cognizance  of  all  crimes 
and  offences,  that  shall  be  cognizable  under  the  authority  of  the 
United  States,  committed  within  their  respective  districts  or  upon  the 
hi^h  seas,  where  no  other  punishment  than  whipping,  not  exceeding 
thurty  stripes,  a  fine,  not  exceeding  one  hundred  dollars,  or  a  term 
of  imprisonment,  not  exceeding  six  months,  is  to  be  inflicted ;  and 
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shall  also  have  exclasive  original  cognisance  of  all  civil  causes  of  Jmumo- 
AdmiralQr  ^and  maritime  junsdiction :  and,  by  the  same  act,  it  is  ^'^^' 
further  enacted,  that  the  Circuit  Courts,  thereby  established,  shall 
have  exclusive  cognizance  of  all  crimes  and  offences,  cognizable 
under  the  authority  of  the  United  States,  except  where  the  said  act 
otherwise  provides  or  the  laws  of  the  United  States  shall  otherwise 
direct,  and  concurrent  jurisdiction  with  the  district  courts,  of  the 
crimes  and  offences  cognizable  therein  :  and  so  the  said  D.  and  E. 
say  that  the  cause  of  the  action  aforesaid,  if  any  hath  accrued  to 
the  plaintiff,  and  the  supposed  crimes  and  offences,  in  the  said  writ 
alleged,  were  committed  on  the  high  seas  within  the  exclusive  ju- 
risdiction of  the  judicial  courts  of  the  said  United  States,  and  not  at 
Szc.,  in  &c.,  nor  within  the  said  state  of  be,  or  elsewhere  within  the 
jurisdiction  of  the  C.  C.  P.  here,  and  this  the  said  D.  and  E.  are 
ready  to  verify :  Wherefore  they  do  not  suppose  that  the  said  C.  C.  P. 
here  wiQ  or  ought  to  have  or  hold  further  cognizance  of  the  action 
aforesaid.     Cleveland  v.  Sinclair  and  Waters,  Essex,  1792. 

S.  Sewall. 

Flea.    And  the  said  D.  in  his  proper  person,  comes  and  defends 
the  force  and  injury,  &lc.  and  says,  that  this  Court  ought  not  to 
have  {a)  further  cognizance  of  the  plea  aforesaid,  because  he  says  the  (<>)  Not  in  the 
cause  of  action  aforesaid,  if  any  accrued. to  the  plaintiff,  accrued  to  n'^^T''    ^^ 
the  plaintiff  out  of  the  jurisdiction  of  this  Court  (6)  to  wit,  at  fyc.  (5)  Omitted  in 
in  the  county  of  fyc.  and  not  at  &:c.  in  the  said  declaration  named,  siiailar  plea, 
or  elsewhere  within  the  jurisdiction  of  the  Court  here,  and  this  the  ^^^*  ^^^' 
said  D  is  ready  to  verify  :  Wherefore  he  prays  judgment,  if  this 
Court  can  or  will  have  further  cognizance  of  this  plea,  fac.  (2  Har- 
ris's En.  300 ;  3  Ins.  Cler.  15  S.  P.) 

Plea.     And  the  said  D.  in  his  proper  person,  comes  and  de- 
fends the  force  and  bjury,  S^.  and  says  that  the  Court  here,  ought 
not  to  take  further  cognizance  of,  or  sustain  the  action  aforesaid.  Action  wi&in 
because  he  says  that  the  cause  of  the  said  action,  if  any  hath  accru-  the  juriadiction 
ed  to  the  plaintiff,  accrued  to  him,  at  fcc.  within  the  said  county,  of  ^  ^^^  ^^' 
&c.  and  that  the  damages  therein  demanded,  do  not  exceed  the 
sum  of  four  pounds,  (c)  and  that  the  said  action  is  thereby  within  the  t^  doUaw.''^^' 
jurisdicuon  of  some  justice  of  the  peace  within  the  same  county  of 
&c.  and  not  within  the  jurisdiction  of  this  Court,  and  this  he  is  ready 
to  verify.     Wherefore,  fcc.  T.  Parsons. 

-: —  that  the  cause  of  said  action,  if  any  the  plaintiff  hath,  is  of  the  Su- 
within  the  jurisdiction  of  the  Supreme  Judicial  Court  of  this  Com-  v^me  Court, 
monwealth,  and  not  within  the  jurisdiction  of  this  Court,  and  this  he 
is  ready  to  verify.     Wherefore,  &c.  T.  Pabsons. 

that  the  cause  of  said  action,  if  anjr  hath  accrued  to  the  Action  accraed 

plaintiff,  accrued  to  him,  at  Szc.  in  the  province  of  Nova  Scotia,  inNova Scotia, 
within  the  dominions  of  the  king  of  Great  Britain,  without  the  ju- 
risdiction of  this  Court,  and  not  within  the  said  county  of,  &;c.  with- 
in the  Jurisdiction  of  this  Court,  and  this  he  is  ready  to  verify. 
Whcretore,  &c.  T.  Parsons. 
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JuRifDxc-  Plba.    And  the  said  D.  (a)  comes  and  says  that  this  honoiv 

'"^^'  able  Court  ought  not  to  take  cognizance  of  the  said  plea,  because 

Sr*t^t*&*'  ^^y^  ^^^^  ^®  ^^*^  Court  is  an  inferior  Court,  and  of  inferior  juris- 
worda  m  not  diction,  and  yet  the  words  in  said  writ,  pretended  to  be  spoken  by 
laid  within  the  the  said  D.  or  any  of  them  are  not  alleged  to  be  spoken  within  the 
juiisdiction.     jurisdiction  of  the  same  Court,  as  by  law  they  ought  to  be  alleged, 

(a  J  See  notes,  •'ii.i         .^-rx.  i  •>       nrt       /•       i  •  ? 

into.  and  this  the  said  D  is  ready  to  verify  :  Wherefore  he  prays  judge- 

ment, whether  the  same  Court  will  take  any  farther  cognizance  of 
the  plea  aforesaid,  &c.  Fletcher  v.  VassaU.  J*  Otis. 

Note. — Quaere,  if  this  is  not  more  properly  a  plea  to  the  writ,  than  to 
the  jurisdiction  ?  (See  1  Com.  Dig.  Abatement,  H.  17.)  The  distinction 
seems  to  be  between  a  plea  pleaded  to  a  Court  of  general,  and  a  Court  of 
inferior  jurisdiction ;  in  the  former  case  it  is  not  a  plea  to  the  jurisdictioDy 
but  to  the  form  of  the  writ  and  count    (See  4  Bac.  32.) 

Mca,  Bytnu-      Plea,    And  the  said  D.  one  of  the  trustees  named  in  said  ac- 

p^J^Jj^ji,^  lion,  by  his  attorney,  comes  and  sa)rs  that  this  honorable  Court 

anddfts.)  are'  ought  not  to  have  cognizance  or  jurisdiction  of  the  complaint  of 

aUens,  and  not  g^id  plaintiff  to  the  Court  here  exhibited,  because  he  says  that  at 

j^s^ction.  ^  ^^  ^^^^  when  the  promises  in  the  aforesaid  complaint  specified, 

are  supposed  to  have  been  made,  the  said  A.  and  B.  (a)  and  the 

said  plaintiffs  were  all  aliens,  and  resident  in  a  foreign  country,  to 

(a)  Sued  as     wit,  at  Loodon,  in  the  kingdom  of  Great  Britain,  and  have  ever 

defendants.       since  continued  to  be,  and  still  are  aliens  and  resident  at  London 

aforesaid ;  and  that  the  aforesaid  promises  in  said  complaint  spe- 

den  1b  Mms'^"  cified,  if  made  at  all,  were  made  at  London  aforesaid,  and  not  within 

Rep'.  24.     '     the  United  States  of  America ;   and  the  said  complainants'  cause 

of  acUon,  if  any  they  have,  accrued  at  London  aforesaid,  and  within 

the  jurisdicUon  of  the  Courts  of  the  kingdom  of  Great  Britain,  and 

not  within  the  jurisdiction  of  this  Court :  Wherefore  he  prays  judg- 

'    ment  if  the  Court  here  will  take  cognizance  and  jurisdiction  of  the 

aforesaid  complaint,  &c.  W.  Paescott. 

Demurrer.  Demurrer.     And  the  plaintifis  by  E.  P.  their  attorney,  saying 

that  said  plea  ought  not  to  be  received  and  accredited  by  the  Court 
here,  because  the  same  plea  was  not  offered  and  filed  at  or  before 
the  third  term  of  the  sitting  of  this  Court,  after  the  commencement  of 
this  suit,  and  reserving  all  advantages  from  the  said  plea's  not  being 
offered  and  filed  in  season  on  the  appeal,  and  also  reserving  lib- 
erty to  waive  this  demurrer  and  give  any  other  answer  to  said  plea, 
say  the  same  is  bad  and  insufficient  in  law,  and  this,  8ic. :  Where- 
fore they  pray  judgment,  and  for  their  damages  and  costs.  Irth- 
ingy,  Ftazier  prin.  and  Derby  ^c.  trustees.    Essex,  1794. 

E.  Pulling. 

Note. — On  joinder  in  demurrer  at  the  S.  J.  Court,  1795,  this  plea  was  ad- 
judged good  and  the  writ  abated.  The  action  was  brought  on  the  Trustee 
Act,  according  to  the  old  form.  See  the  new  act,  Statute  of  1794,  ch.  65. 
(See  Introduction,  Abatement,  §  1.) 

NOTES  ON  PLEAS  TO  THE  JURISDICTION. 

A  plea  to  the  jurisdiction  is  not  properly  a  plea  in  abatement, 
though  in  its  consequences  it  be  so,  and  therefore  it  ought  to  have 
its  proper  conclusion  and  defence.   (5  Mod.  145,  146.)    In  these  two 
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points,  viz.  that  tbey  must  be  pleaded  in  proper  person,  and  that  JiTRxtBia. 
defendant  nrnst  make  but  half  defence,  p}eas  to  the  jurisdiction  are  '^o''- 
said  to  differ  from  pleas  properly  in  abatement     Lutw.  7,  4 ;  Bac, 
35.  Guittim.    But  this  should  seem  not  to  be  perfectly  correct,  for 
it  is  laid  down,  that  in  all  pleas  of  disability  in  the  person,  only  half 
defence  should  be  made,  and  that  such  pleas  cannot  be  received  with- 
out half  defence.     Willes  Rep.  40 ;  3  Bl.  Com.  297.     And  in  the 
same  books  it  is  stated,  that  if  defendant  make  a  fuU  defence,  he 
cannot  plead  a  plea  in  abatement.     Ibidem.     Indeed  in  bhsnomer  it 
should  seem  that  no  defence  should  be  made,  for  Blackstone  says, 
that  by  defending  the  force  and  injury,  the  defendant  waives  all  pleas 
of  misnomer.    3  Bl.  Com.  298.     Yet  on  the  other  hand.  Lord  Coke 
says,  that  without  "defending  the  force  and  injury,  the  defendant  can- 
not  plead  at  all."     Co.  Litt.  127.     May  not  these  authorities  be  rec- 
onciled by  the  distinction  between  pleas  in  disability  of  the  plaintiff 
and  those  in  disability  of  the  defendant ;  that  in  the  former  case,  half 
defence  is  necessary;  and  in  the  latter,  no  defence  is  necessary! 
And  may  not  the  same  distinction  apply  to  pleas  of  misnomer  of  the 
plaintiff  and  the  defendant?     In  the  latter  case  it  is  expressly  laid 
dowD,  that  misnomer  should  be   pleaded   without  defence,   though 
many  of  the  precedents  are  both  ways.     3  Ins.  CI.  79,  80.     And 
Rastall  has  many  precedents  in  misnomer  after  full  defence.     1  Ld. 
Raym.  117. 
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2.  To  THE  Plaintiff. 

L  Alienage. 

Plea.     And  the  said  D;  by  &c.,  his  attorney,  comes  and  defends  Ai.mAOE. 
the  force  and  injury  when  &c.,  and  saith  that  the  plaintiff  is  not  Wea.  Plaintiff 
entitled  to  an  answer  to  the  declaration  aforesaid,  because  he  saith  *"  *^^^  •"•* 
that  the  plaintiff,  is  an  alien,  born  at  Calais,  in  the  republic  of  France, 
in  parts  beyond  seas,  under  the  legiance  of  the  said  government,  an 
enemy  to  this  state,  and  of  the  United  Stales  of  America,  and  born 
of  a  father  and  mother,  adherents  to  the  enemies  of  the  said  state 
and  United  States,  and  the  plaintiff  came  hither   into  this  state, 
without  the  safe  conduct  of  the  said  United  States ;  and  this  the  said 
D.  is  ready  to  verify  :  Wherefore  he  prays  judgment  if  the  plain- 
tiff ought  to  be  answered,  &c.     2  Harris.  Ent.  272. 

T.  T.  Mason. 

Replication.     And  the  plaintiff  says,  that  notwithstanding  any  5*P^?***?^ 
dung  above  pleaded  by  the  said  D.,  he  ought  to  be  answered  to  bis  ^'states  of 
said  declaration,  because  he  says  he  was  bom  at  &x:.,  in  the  United  America. 
States,  and  under  the  allegiance  of  the  same,  of  father  and  mother, 
friends  and  citizens  of  the  said  United   States,  and  this  be  prays 
may  be  inquired  of  by  the  country. 

It 
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Alxsvaok.  Note. — It  is  said  in  BimeUr  v.  Bocftr^  ( 1  Ld.  Ray  m.  10] ,  per  Holt, )  that 

the  plaintiff,  in  a  replication  to  such  plea  if  pleaded  in  abaUmtnty  might 
conclude  with  a  verification,  or  to  the  country ;  but  if  such  pJea  were 
pleaded  in  har^  he  ought  to  conclude  to  the  countiy.  But  this  is  contra- 
dieted  in  West  v.  SuUon^  Lord  Raym.  853,)  where  Holt  is  made  to  say, 
that  plaintiff,  if  the  plea  were  in  abatement,  should  conclude  to  the  coun- 
try ;  for,  where  the  plea  concerned  the  person,  no  venue  need  be  alleged 
in  abatement ;  but  aliter  in  bar,  where  a  venue  should  be  alleged,  and  the 
replication  should  conclude  with  a  verification.  These  cases  were  both 
on  demurrer  to  a  replication,  concluding  with  a  verification.  1  Salk.  2. 
This  seems  not  now  law.  1  Saund.  8,  note  2.  Williams's ;  2  Henry  Bl.  161 ; 
7T.R.243. 

If  plaintiff  reply  that  he  was  bom  within  the  allegiance,  &.c.  and  is  not  an 
olten,  be  should  conclude  with  a  verification ;  a  conclusion  to  the  country 
would  be  bad  ;  for  he  does  not  rely  on  the  first  part  of  the  plea,  but  on  the 
averment,  Viai  he  is  not  an  alien.  Mchols  v.  Paudei^  4  Mod.  285 ;  Carth. 
902.  Yet  if  plaintiff  bad  concluded  with  a  verification,  the  averment,  that 
he  is  not  an  {dien,  would  have  been  surplusage,  and  rejected  on  general 
demurrer,  as  such.  R.  Carth.  265,  which  fortifies  1  Lord  Raym.  101 ; 
lBac.85. 

Replication.  Replication.     And  the  plaintiff  saith,  that  notwithstanding  any 

Sc  U^^StateL  **""S  by  the  Said  D.  in  his  plea  above  in  pleading  alleged,  he  ought 
to  be  answered  to  his  writ  and  declaration  aforesaid,  because  he 
saith  that  long  before  a  war  was  proclaimed  between  the  said  repub- 
lic of  France  and  the  said  United  States,  mz,  on  &lc.,  at  &c.,  he 
the  said  plaintiff  resided  and  now  doth  reside  and  remain  in  tliis 
commonwealth,  by  the  licence  and  under  the  protection  of  the  said 
United  States,  viz.  at  &c. ;  and  this  he  is  ready  to  verify  :  Where- 
fore he  prays  judgment,  and  that  the  said  D.  may  answer  bis  writ 
and  declaration  aforesaid.     1  Went.  7. 


When  good. 


NOTES  ON  THE  PLEA  OF  ALIEN. 

An  alien  friend  may  have  personal  actions,  but  not  real  ;  an  alien 
enemy  can  have  neither  personal,  mixed,  nor  real.  Co.  Litt.  129  b. 
And  therefore  it  has  been  holden,  that  an  alien  enemy  cannot  sue  for, 
or  recover  a  right,  claimed  to  he  acquired  hy  him  in  actual  war ;  which 
was  in  this  case  on  a  ransom  bill ;  and  it  seems  the  defendant  may 
avail  himself  of  this  objection  without  pleading  it.  Anthon  v.  Fis^i- 
cTy  Doug.  649,  note  ;  1  Bac.  85.  Guillim. 

So  on  a  plea  of  alien  enemy  to  an  action  brought  on  a  policy  by 
an  agent  for  his  principal,  an  alien,  in  the  name  of  the  agent,  such 
interest  appearing  on  the  record,  it  was  adjudged  a  'good  plea :  and 
a  replication  to  such  plea,  that  the  alien  is  indebted  in  a  greater 
amount  to  the  agent,  cannot  be  supported.  Brandon  v.  Ncsbitf  6  T. 
R.  23. 
How  pleaded.  The  plea  of  alien  enemy,  must  state  that  the  plaintiff  was  bom  in 
a  foreign  country  at  enmity  with  this  country,  and  that  he  came  here 
without  letters  of  license  or  safe  conduct.  And  where  the  plea  only 
stated  that  the  plaintiff  was  an  alien  born,  and  that  the  government  of 
his  country  was  at  war  with  ours,  but  did  not  say  that  the  plaintiff  was 
an  alien  enemy,  or  that  he  came  without  a  safe  conduct,  it  was  ad- 
judged that  the  plea  was  bad  ;  for  it  was  an  odious  plea,  and  the  de- 
fendant should  negative  every  presumption  that  could  arise  in  favor  of 
the  plaintiff;  and  oHen  enemy  cannot  be  presumed  upon  mere  plea  of 
alienage.  Casseres  v.  BeB,  8  T.  R.  166 ;  See  2  Str.  1082;  4  Mod. 
405 ;  1  Lord  Haym.  282,  to  the  same  effect. 
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A  replication  of  safe  cooduct  or  protection  is  good ;  and  should  be  Alisktaoe. 
pleaded  with  a  verification.  Wells  v.  WtlHamSi  1  Lord  Raym.  282 ;  RepUcaUon. 
1  Bac.  84. 


2.  Infancy. 

Plea.     And  the  said  D.  comes  and  defends  fcc,  when  &c.,  ji^^'akcy  of 
and  prays  judgment  of  the  writ  and  declaration  aforesaid,  that  the  p^a^piS'tiff 
same  may  be  quashed,  because  he  says  that  the  plaintifT  is  an  in-  an  infant,  and 
fant  under  the  age  of  twenty  one  years,  viz.  of  the  age  of  nineteen  ««»*  brought 
years,  at  &c.,  in  said  county,  and  this  he  is  ready  to  verify  :  Where-  J^  prochcS' 
fore,  inasmuch  as  the  plaintiff  bath  sued  out  the  said  writ  and  declar-  ainy,&c. 
ed  therein,  in  his  own  person,  and  not  by  guardian  or  next  friend,  the 
said  D.  prays  judgment  of  the  writ  and  declaration  aforesaid,  that 
the  same  may  be  quashed  and  for  his  costs. 

Replication.     And  the  plaintiff  says,  by  reason  of  any  thing  by  Replication. 
the  said  D.  in  his  plea  above  alleged,  the  said  writ  and  declaration  P'ai^tiff  of  full 
ought  not  to  be  quashed,  because  he  says  that,  at  the  lime  of  suing  ^^' 
out  the  said  writ  and  declaring  therein,  he  the  plaintiff  was  above 
the  age  of  twenty-one  years,  to  wit,  twenty -two  years  of  age,  without 
this,  that  be  was  at  the  time,  an  infant  under  the  age  of  twenty-one 
years ;  and  this  he  prays  may  be  inquired  of  by  the  country.      See 
3  Ins.  Cler.  62. 

Note. — ^Tfais  replication  seems  to  be  good,  though  taken  by  an  absque  hoe^ 
The  general  rule  is,  that  it  should  conclude  with  a  verification.  <<  For  the 
general  rule  is,  that  where  the  replication  denies  the  whole  substance  of  the 
defendant's  plea,  there  the  plaintiff  mav  tender  issue,  and  conclude  to  tiie 
country;  atiier,  where  he  selects  only  a  single  fact  out  of  several." 
Hodges  V.  Sandon,  2  T.  R.  442. 

If  the  plaintiff  was  under  age  only  at  the  commencement  of  the  suit,  the 
plea  shoold  be,  *^  because  he  says  that  the  plaintiff  at  the  time  of  suing  out 
the  said  writ  and  declaring  therein  tsas  an  infant,  &c."  See  1  Lilly,  3 ; 
1  Mod.  En.  11. 

NOTES  ON  THE  PLEA  OP  INFANCY. 

If  an  action  be  commenced  by  an  infant,  he  must  sue  by  bis  guar-  How  infant 
dian  or  next  friend,  as  the  court  pleases.  Go.  Litt.  135  b.  And  "u^^- 
therefore  if  he  prosecutes  by  an  attorney,  it  will  be  error.  2  Cro. 
250;  Cro.  EJiz.  424.  Though  it  is  now  aided  after  verdict  by  stat. 
21  Jac.  13.  And  it  may  be  pleaded  in  abatement.  5  Com.  Dig.  PL 
2,  C.  1.  And  such  pleading  by  attorney  is  now  aided  after  judg- 
ment by  confession  &c.,  by  the  stat.  4  and  5  Ann.  ch.  16. 

If  after  full  age,  a  person  sue  by  a  guardian  or  next  friend,  it  is  Suggestion  af- 
error.      2  Inst.  390 ;    1  Buls.  24.      And  therefore  if  pending  the  ter  age  pcnd- 
suit,  the  plaintiff  should  come  of  age,  it  should  be  suggested  on  the  »"g  «^^ 
record,  "  that  at  the  time  of  suing  out  and  serving  the  said  writ,  the 
plaintiff  being  an  hkfmi  under  &c.,  having  sued  by  his  guardian  (or 
next  firiend)  has  since  that  time,  to  wit,  on  d&c,  at  &c.,  come  of  age, 
and  prays  leave  of  the  court  here  to  prosecute  the  said  action  in  per- 
son/' or  by  attorney. 

The  conclusion  in  pleas  to  the  person  is  said  (as  before  mentioned)  ^^^^^^^^  °^ 
to  be,  '*  if  the  plaintiff  ought  to  be  anawered/'  and  the  precedents  in  ^ 
1  Went.  58,  62,  are  "  if  the  defendant  ought  to  be  compelled  to  an- 
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iNrjLNCY  or    swer."    But  Lilly,  (Eat  1^,^  ''  prays  judgment  of  the  bUly  and  that 
PuLiifTirF.     the  «aid  bill  may  be  quashed  ''  in  a  plea  of  coverture  of  the  plaintiff; 
and  Mallory,  20,  prays  judgment  of  the  bill  in  plea  of  infancy,  *<  that 
the  same  may  be  quashed."    So  is  3  Inst.  CI.  09,  70,  Plea,  Cover- 
ture. 

3.  Coverture. 

CovxmTtrax.  Px^ea.     And  the  said  D.  comes  and  defends  &c.,  and  prays 

Plea.    Coyer-  judgment  of  the  writ  aforesaid  of  the  plaintiff,  because  he  says,  that 

ture.  the  plaintiff,  (a)  before  and  at  the  time  of  the  purchase  and  service 

(a)  Or,  <«  Ob  of  tne  said  writ,  was  under  coverture  of  one  A.  B.  her  husband, 

the  day  of  the  ^hich  A.  B.  is  Still  living,  to  wit,  at  8ic.,  and  this  he  is  ready  to 

aer^iceofnid  verify  :  Wherefore,  inasmuch  as  the  said  A.  B.  is  not  named  in  the 

wiit,eir.  on  said  writ,  he  prays  judgment  of  tlie  same,  and  that  the  same  may 

&c.,  waa,  and  \^  abated  ana  for  his  costs. 

ever  aince  natn 

been,  and  now  ia,  covert  of  one  A.  B.  her  husband,  to  wit,  at "  &c.,  and  this  he  is  ready  &c.    1  Mod. 

Replication.     And  the  said  plaintiff  says,  that  by  reason  of  any 

To^tibe^cow-    ^'"S  ^y  ^^®  ^**^  ^'  above  in  pleading  alleged,  the  writ  aforesaid 
tiy.  ought  not  to  be  abated,  because  she  says,  that  at  the  time  of  the 

purchase  and  service  of  the  writ  aforesaid,  she  was  {b)  sole  and  un- 
(h)  Or, « was  married,  without  that,  that  she  was  under  coverture  of  one  A.  B., 
"rt'fth^*^*^d'  ^^^  ^^^  ^®  prays  may  be  inquired  of  by  the  country. 

A.B.  in  manner  and  form  "  &c.,  and  this  she  prays  may  be  inquired  &c.    1  Went  6. 

Replication,  Replication.     And  the  plaintiff  says,  that  by  any  thing  by  the 

with  yedficar    said  D.  above  in  pleading  alleged,  the  writ  aforesaid  ought  not  to 
^^^'  be  quashed,  because  she  says,  that  at  the  time  of  the  purchase  and 

service  of  tliis  writ,  she  was,  and  ever  since  hath  been,  and  still  is, 
sole  ;  without  this,  that  she,  on  the  day  of  the  purchase  and  service 
(*).^y  njl.  ^^  ^^'^  ^^^*  ^^^  covert  of  the  said  A.  B.,  as  the  said  D.  hath  above 
]y,£nt.  1.  '  alleged,  and  this  she  is  ready  to  verify  :  Wherefore  she  prays  judg- 
ment, [  {c\  that  the  said  writ  may  be  adjudged  good,  and  for  want 
the  MM^mav^  ^^  ^  sufficient  answer]  {d)  her  debt  aforesaid,  with  damages  for  the 
be?  detention  thereof,  to  be  adjudged  to  her,  &c. 

Note. — ^It  should  seem,  accordingf  to  the  later  authorities,  that  such  repli- 
cation is  good  either  way,  to  the  country,  or  with  a  verification ;  3  T.  R. 
442 ;  and  so  are  the  precedenU ;  2  Harris,  Ent  2r3 ;  1  Lilly,  Ent.  123 ;  3  Ins. 
72,  with  a  verification ;  and  1  Went  6,  is  to  the  countiy.  But  see  1  Lord 
Raym.  355,  sembUf  it  idiould  be  to  the  country. 

PlaMffcoY-         Rejoinder.     And  the  said  D.  as  before,  says,  that  the  plaintiff, 

ert.  at  the  time  of  the  purchase  and  service  of  said  writ,  was,  and  still 

is,  covert  of  the  said  A.  B.  in  manner  and  form  as  the  said  D.  bath 

above  in  pleading  alleged  ;  and  of  this  the  said  D.  puts  himself  upon 

the  country.     1  Lilly,  Ent.  1,  123  ;  3  Ins.  CI.  72. 

NOTES  ON  THE  PLEA  OF  COVERTUKE. 

If  a  woman  sues  or  is  sued  alone,  when  she  has  a  husband,  it  may 
be  pleaded  in  abatement.    5  Com.  Dig.  Plead.  2.  A.  1. 

And  coverture  should  be  pleaded  in  abatement,  and  cannot  be 
pleaded  in  bar ;  though  if  the  defendant  be  covert,  and  judgment  be 

Sainst  her,  her.  husband  may  bring  a  writ  of  error,      milner  v. 
tines,  3  T.  R.  627. 
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But  it  is  no  plea,  if  tlie  husband  is  banished  or  hath  abjured  the  Covkrtubb. 
realm ;  or  is  transported.     Co.  Litt  132  b. ;  Mod.  651.    See  post, 
under  head  of  Coverture  of  the  Defendant,  and  1  Com.  Dig.  Abate. 
R  6.  F.  2 ;  5  do.  Plead.  2.  A.  1, 2. 

A  feme  covert,  a  foreigner,  whose  husband,  a  foreigner  also,  has 
deserted  her,  coming  afterwards  to  reside  in  this  country,  may  sue 
and  be  sued  as  a  feme  sole.    15  Mass.  R.  31. 

•  4.  JVo  Marriage. 

Plea.     And  the  said  D.  by  his  attorney,  comes  (a)  and  defends  ^^  Maa' 
be.,  iohen  fac.,  and  prays  judgment  of  the  writ  aforesaid,  because  ~"^^  .  ^f^ 
he  says,  that  on  the  day  of  the  purchase  of  said  writ,  no  marriage  ^^^  iJtrried. 
was  legally  had  between  the  said  A.  B.  and  the  said  C. ;  (plaintifis ;)  .  v  ^^^  .^^ 
and  this  he  is  ready  to  verify :  Wherefore  he  pray  s  judgment  of  said  Um  original, 
writ,  that  it  may  be  quashed,  be. 

Replication.     And  the  said  plaintiSs  say,  that  their  writ  afore-  Replication, 
said  otigbt  not  to  be  quashed,  because  they  say,  that  before  the  day  Maniage. 
of  the  purchase  of  the  said  writ  of  them,  the  plaintifi,  to  toit^  on 
Sec.,  a  marriage  was  legally  had  between  them,  the  said  A.  B.  and 
C,  to  wUy  at  &c. ;  and  this  they  pray  may  be  inquired  of  by  the 
country.     3  In.  CI.  70. 

NoTX.1 — Quere,  if  this  plea,  so  pleaded,  be  ever  good  in  this  Common- 
wealth, &c.  See  the  cases,  post,  in  yie  same  title  of  Abatement  to  ike 
Defendant^  in  the  notes. 

6.  IVant  of  Parties. 

Plea.     And  the  said  D.  comes  and  defends  &c.,  when  &c.,  and  Waht  of 
prays  judgment  of  the  writ  aforesaid,  that  the  same  may  abate,  and  ^^^J^J,. 
for  his  costs,  because  he  says,  that  F.  and  G.,  sisters  of  the  said 
A.  B.  (deceased  otmer  of  the  fee)^  and  H.,  I.,  and  K.,  children  of  ?!«••  Co-hein 
L.,  deceased  sister  of  the  said  A.  B.,  the  said  L.  dying  in  the  life-  °***  """^  ' 
time  of  said  A.  B.,  viz.  at  S^c.,  on  &cc.,  are  co-heirs  of  the  said 
A.  B.,  and  at  the  time  of  the  purchase  and  service  of  said  writ, 
were,  and  now  are,  all  in  full  life,  viz.  at  iscc. ;  and  that  if  the  plain- 
tiffi  have  in  her  right,  any  right  of  action  to  recover  possession  of 
any  undivided  pan  of  the  two  lots  of  land  aforesaid,  with  their  ap- 
purtenances, against  the  said  D.,  they,  at  the  time  of  the  purchase 
and  service  of  said  writ,  had,  and  now  have  it  joindy  with  the  said 
F.  G.  and  H.,  I.,  and  K.,  children  of  the  said  L.  as  aforesaid,  who 
ought  to  have  been  named  in  the  same  writ,  together  with  the  plain- 
tiffi ;  without  thcUy  the  ^id  writ  should  have  been  brought  by  the 

Elaintiffi  alone  ;  and  this  the  said  D.  is  ready  to  verify  :  Wherefore, 
ecause  the  said  F.  G.  and  H.,  I.,  and  K.,  children  of  L.  as  aforesaid, 
are  not  named  in  said  writ  with  the  plaintiiK,  the  said  D.  prays  judg- 
ment of  the  said  writ,  that  the  same  may  abate,  and  for  his  costs. 

Note. — ^This  plea  would  not  be  good  now  under  the  Statute  of  Massa- 
chuaetta  of  1785,  eh.  62,  §  a 

Plea.     And  the  said  D.  comes  8ec.,  when  &c.,  and  pray3  judg-  Piea.   Joint- 
ment  of  the  writ  alcnresaid,  because  he  says  that  the  plaintifl^  at  the  !fJSL°^ 
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fime  wben  the  said  trespass  is  supposed  to  be  done,  or  at  any  time 
afterwards  or  before,  had  nothing  in  the  closes  aforesaid,  in  which 
the  said  trespass  is  supposed  to  be  done,  unless ^otiU/y  and  undivided 
with  A.  B.  and  C.  F.,  who  are  both  sdll  alive,  to  toity  at  he. ;  and 
tlus  he  is  ready  to  verify  :  Wherefore,  inasmuch  as  the  said  A.  B. 
and  C.  F.  are  not  named  in  said  writ,  he  prays  judgment  of  said 
writ,  and  that  the  same  may  be  quashed,  fisc.     1  Mod.  Ent.  21. 

Note. — This  plea  is  now  only  good  in  personal  actions.  Mass.  Stat. 
1785,  ch.  62,  §  a 

Plea.  And  the  said  D.  comes  Sue*,  [as  before]  because  he  sajrs, 
that  the  plaintiffi  neittier  at  the  time  when  8zic.,  nor  ever  since  had, 
nor  have  any  thing  in  the  said  close  in  which  &cc.,  or  in  the  said 
trees  and  underwood,  mentioned  in  the  said  writ  and  declaration  to 
have  been  growing  there,  nor  in  any  of  them,  nor  any  part  thereof, 
nor  in  the  said  goods  and  chattels  in  the  same  writ  and  declaratioD 
mentioned,  nor  any  part  thereof,  but  in  common  and  undivided  with 
A.  B.  and  C.  F.  who  are  both  alive,  to  mt^  at  be. ;  and  this  he  is 
ready  to  verify  :  Wherefore,  inasmuch  as  the  said  A.  B.  and  C.  F. 
are  not  namea  in  said  writ,  he  prays  judgment  of  said  writ,  and  that 
the  same  may  be  quashed,  be.     1  Went.  78. 

Note. — ^This  plea  was  never  good  in  real  actions,  but  only  in  personal. 
Co.  Litt  196  a.  Litt  s.  311.  Tenancy  in  conunon  with  the  plaintiff  plead- 
ed by  a  tena$U  in  common,  is  in  bar  and  not  abatement ;  alHer,  in  a  stranger. 
Haywood  ▼•  JDooiet,  Salk.  d.  « 

Replication.  And  the  said  plaintiff  says,  diat  the  writ  afore- 
said, by  reason  of  the  above  allegations  of  said  D.  ought  not  to  be 
quashed ;  because  he  says,  that  the  close  and  house,  and  the  places 
in  which  the  trespass,  whereof  he  complains,  was  done,  are,  and  at 
the  time  when  be.,  were  three  messuages,  and  140  acres  of  land, 
situate  in  be.,  called  be.,  other  than  the  said  three  messuages,  and 
60  acres  of  land  in  the  plea  of  the  said  D.  above  specified ;  and 
this  he  is  ready  to  verify  :  Wherefore,  because  the  said  D.  hath 
not  answered  to  the  trespass  in  the  same  messuages,  and  140  acres 
of  land  above  newly  assigned,  the  plaintiff  prays  judgment  and  his 
damages  occasioned  by  the  trespass  aforesaid,  to  be  adjudged  to 
him,  be. 

Rejoindeb.  And  the  said  D.  says  that  the  plaintiff,  at  the  time 
when  the  trespass  aforesaid  in  the  same  messuage  and  140  acres  of 
land  newly  assigned  is  supposed  to  be  done,  had  nothing  therein, 
except  in  common  with  A.  B.,  who  is  yet  alive,  to  toity  at  be. : 
Wherefore,  because  the  said  A.  B.  is  not  named  in  said  writ,  the 
said  D.  prays  judgment  of  said  writ,  and  that  it  may  quashed,  be. 

Surrejoinder.  And  the  plaintiff  says,  that  the  writ  aforesaid 
ought  not  to  be  quashed,  because  he  says  that  he  is,  and  at  the  time 
of  the  trespass  aforesaid,  he  was  sole  seised  of  the  same  messuages, 
and  140  acres  of  land  newly  assigned,  with  the  appurtenances  in 
bis  demesne  as  (tf  fee ;  toithotU  mt,  that  the  said  A.  B.  then  had 
any  thing  in  the  said  messuages  and  140  acres  of  land,  with  the 
appurtenances  newly  assigned ;  and  this  he  prays  may  be  inquired 
of  by  the  country.    3  Ins.  Cler.  100, 103. 
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NOTES  ON  PLEAS  OF  NONJOINDER  IN  THE  REALTY. 

With  respect  to  actions  foanded  on  tort,  such  as  trespass  quare  Waut  of 
cJausum,  or  for  taking  goods,  trover,  and  case  for  misfeasance,  &c.,  parties  nr 
joint-tenants,  tenants  in  common,  parceners,  d&c.  should  all  join ;  bat  ^^^  rbaltt. 
if  they  do  not,  it  can  only  be  pleaded  in  abatement.     1  Saund.  291  b. 
by  Williams.     Formerly  it  was  a  good  plea  in  the  realty,  that  there 
were  other  cfhheirs  and  joinUttnants,    But  now,  by  statute  of  Massa^ 
chusetta  of  1785,  ch.  62,  it  is  enacted,  that  in  actions  of  waste,  ^^^  co-helfs 
ejectment,  or  other  real  actions,  where  possession  of  the  inheritance  &c.  should 
alleged  to  heme  descended  is  the  object  of  the  suit,  co-heirs  may  sue  join, 
together,  or  each  may  sue  for  himself :  and  the  same  rule  shall  extend 
to  joint-tenants  who  are  or  may  be  disseised.     1  Mass.  Laws,  236. 
See  i  Com.  Dig.  Abatement,  E.  8,  9.     Tenants  in  common  should 
never  join  in  a  real  action,  for  they  have  several  titles*    Litt  s.  31 1 ; 
1  Com-  Dig.  E,  10. 

Bat  in  personal  actions,  co-heirs,  joint-tenants,  and  tenants  in  com- 
mon, should  join,  as  in  trespass,  case  for  nuisance,  d&c.  Co.  Litt. 
196;  1  Salk.  4;  2  Cro.  231.  And  in  mixt  actions,  it  is  presumed, 
that  co-heirs  and  joint-tenants  should  still  join,  according  to  the  old 
law;  for  the  statute  only  extends  to  ancestral  descents.  Co.  Litt. 
189  a.  195  b. 

But  where  co-heirs  sue  in  several  rights,  they  ought  to  have  several  When  not 
actions ;  as  if  two  co-heirs  be  disseised,  and  both  die,  their  heirs  ought 
to  sue  severally;  for  each  has  a  several  right.  Co.  Litt.  164  9. 
AUter^  where  an  ancestor  is  disseised,  and  one  co-heir  dies,  the  other 
and  the  children  of  the  first  co-heir  should  join,  for  the  right  descends 
to  them  from  the  same  tmcestor. 


Plea.     And  the  said  D.  comes  and  defends  be.,  when  he.,  and  Waitt  of 

PAJtTIEB  I 
PKESONAJLTT. 


says  that  the  said  several  promises  in  said  declaration  mentioned,  if  '^*'''"^'  ^ 


any  such  were  made,  were,  and  each  and  every  of  them  was  made  p^      partner 
by  the  said  D.  (a)  together  with  one  A.  B.  jointly^  and  not  by  the  not  named. 
said  D.  separately,  from,  and  without  the  said  A.  B. ;  and  that  the  (Defendants 
said  A.  B.  at  the  time  of  the  purchase  and  semce  of  this  writ,  was,  JJ^h  phdn^ ) 
and  still  is,  living,  to  vrit,  at  fcc. ;  and  this  the  said  D.  is  ready  to 
verify  :  Wherefore,  inasmuch  as  the  said  A.  B.  is  not  named  in  said  ^^jj  ewes  *** 
writ  and  declaration,  the  said  D.  prays  judgment,  and  that  the  said  where  the 
writ  and  declaration  may  be  quashed.     1  Went.  17.     V.  Gibbs.       pWntiff  and 

^  '■  defendant  are 

Note. — ^Thia  plea  was  drawn  where  the  defendants  were  partners  with  ^^^  partners, 
the  plaintiff;  but  Mr.  Gibbs  being  of  opinion,  that  it  was  good  in  bar,  with-  ^JJf!^^  ^ 
drew  this  plea  and  pleaded  in  bar,  which,  though  the  matter  pending  was  p]j|jQf{^  ^^ 
£20,000,  was  conceded  to  be  peremptory.    So  decided  in  another  case.  oneA.B.jointp 
Mt^ai  v.  Fan  MiUingery  2  Bos.  124.  ly,  and  not  to 

Plea.     And  the  said  D.  comes  8w5.,  when  8ic.,  and  craves  oyer  gepj^d^ 
of  the  aforesaid  bond,  and  it  is  read  to  him  in  these  words  ;  ^^  Ejiow  from  and  with- 
all  men,"  &c. ;  which  being  read  and  heard,  the  said  D.  prays  ^^^S^ 
judgment  of  the  writ  aforesaid,  because  he  avers  that  A.  B.  and     '    * 
C.  F.  were  then  partners  with  the  said  plaintiff  in  his  trade  of  a  pi^^    ^^^ 
mercer,  at  tic.,  and  that  they  are  now  actually  alive,  to  taity  at  itjc. ;  obli^  not 
and  this  the  said  D.  is  ready  to  verify  :  Wherefore,  inasmuch  as  the  "^wn^d. 
said  A.  B.  and  C.  F.  are  not  named  in  said  declaration,  he  prays 
judgment  of  said  writ,  aad  that  the  same  may  be  quashed,  &c« 

NoTK. — This  was  on  a  bond  to  **  William  Sherrard  and  Company,  mer- 
cets^"  e»  noaime.    1  Mod.  En.  20.    The  defendant  might  on  oyer  demur, 
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Waitt  of         where  there  are  two  obligees,  and  only  one  sues.     1  Sid.  238,  420 ; 
PARTIES  IN      1  Vent.  34. 

Plea.  Part-  Pt.iiA.  And  the  said  D.  comes  and  defends  &c.,  when  &c.,  and 
owner  not  prays  judgment  of  the  writ  aforesaid,  because  he  says,  that  at  the 
named  in  tort,  (jme  when  ttie  said  loss  and  injury  of  said  ship  is  above  supposed  to 
be  done,  the  said  plaintiff  had  no  interest  or  property  in  said  ship 
Sally,  unless  jointly  and  undividedly  with  one  J.  A.,  who  is  still  alive, 
to  wit,  at  &c. ;  ajid  this  the  said  D.  is  ready  to  verify :  Wherefore, 
inasmuch  as  said  J.  A.  is  not  named  in  said  writ,  the  said  D.  prays 
judgment  of  the  same,  and  that  it  may  be  quashed,  inc. 

Replication.  REPLICATION.     And  the  plainuff  says,  that  his  said  writ  ought 

RecoFery  by  not  jq  abate  by  reason  of  the  allegations  aforesaid,  because  he  says, 
rai  part-own-  ^^^^  ^^^  ^^j^  j^  ^^  ^^  ^^  ^^^^  ^£  ^^  injury  and  loss  aforesaid,  was 

owner  of  one  fourth  part  of  the  said  ship  Sally,  and  the  plaintiff 
was  then  owner  of  the  remaining  three  iourth  parts  thereof;  and 
that  after  the  loss  and  injury  aforesaid,  of  said  ship,  and  before  the 
commencement  of  this  suit,  to  wU,  at  the  Court  ot  Common  Pleas, 
begun  and  held  at  &£c.,  on  S^.,  within  and  for  the  county  of  8zc., 
the  said  J.  A.  impleaded  the  said  D.  for  the  damage  aforesaid  sus- 
tained by  him  as  owner  of  the  said  one  fourth  part  of  said  ship  ; 
and  thereupon  such  proceedings  were  had,  that  afterwards,  to  wit, 
at  a  Court  8z^.,  held  on  Sec.,  at  Sec.,  the  said  J.  A.  by  the  consider- 
ation of  the  same  Court,  recovered  judgment  against  said  D.  in  that 
behalf,  in  the  same  writ  for  the  sum  of  &x:.,  damages  &^.,  and  costs 
of  suit,  as  by  the  record,  fcc. :  Wherefore,  fcc.  Sedgewortk  v, 
Overend,  7  T.  R.  279. 

NOTES  ON  THE  PLEA  OF  PARTNERS,  &C. 

When  partners  In  all  actions  brought  6y  partners  on  contracts,  all  shoald  join, 
should  join.  otherwise  it  is  pleadable  in  abatement,  or  may  be  given  in  evidence 
See  Com  Die  ^^^^  ^^®  general  issue,  to  nonsuit  the  plaintiff.  Rice  v.  Shuie,  5 
Abate.  E  1^'  Burr.  261 1.    And  so  is  the  law  in  all  actions,  quasi  ez  contraUu.     1 

Bos.  71. 
1  Saund.  154,        So  in  action  by  carriers.     Semble.     Buddie  v.  Wikon,  6  T.  R. 
note  1,  291;     969. 

note  1, 2, 8, 4;       g^  part-owners  of  a  ship  in  actions  on  contracts  or  torts,  should  join. 

3  Lev.  354 ;  1  Salk.  32. 
.^»,  .  .  In  cases  of  tori,  it  nmst  be  pleaded  in  abatement ;  but  on  contracts, 

ing  may^be*"^"  it  may  be  given  in  evidence.      Str.  820;  Show.  189;  Garth.  170; 

Siven  in  evi-      1  Saund.  291  g,  Williams's  notes. 
cn<^*  In  a  plea  in  abatement,  that  another  ought  to  have  been  sued,  it  is 

not  necessary  to  lay  a  venue  ;  and  if  one  is  laid,  it  will  be  considered 
as  not  laid,  if  it  be  out  of  the  country.      Neale  4*c.  v,  De  Garay 
4-c.,  7  T.  R.  243. 
When  pleada-        If  one  of  two  part-owners  of  a  chattel,  sue  alone  for  a  tort,  and 
ble  in  abate-      the  defendant  do  not  plead  in  abatement,  the  other  part-owner  may 
ment  or  not.      afterwards  sue  alone,  and  the  defendant  cannot  plead  in  abatement  to 
such  action.      Sedgewortk  v.  Overend,  7  T.  R.  279 ;  Scott  v.  God- 
win, 1  fios.  72. 
See  1  Saund.        If  one  of  several  part-owners  of  a  chattel  sue  alone,  the  defendant 
291,  b  (4.)       can  only  take  advantage  of  it  in  abatement,  even  though  such  defects 
tqfpear  on  the  declaration*    Addison  v.  Overend,  6  T.  R.  766.     And 
in  NeHhorpt  v.  Dorrington,  2  Lev.  113,  it  is  said  that  two  pwri'^owners 
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may  recover  in  trover,  if  not  pleaded  in  abatement.     And  per  Law-  Wakt  ot 
rence,  (7  T-  R.  279,)  it  is  settled  in  a  variety  of  cases  by  common  PAHTisg  iir 
law,  that  a  tenant  in  common  may  recover  for  on  injury  done  to  his  '*»><>wAi.Tr. 
share  of  the  property,  if  it  be  not  pleaded  in  abatement.     S.  P.  1 
Mod.  102 ;  Skin.  640 ;  Cro.  Eliz.  554. 

But  in  an  action  against  part-owners  for  a  tort,  that  one  is  not 
joined  is  not  pleadable  in  abatement ;  aliter  on  contracts.  Mitch-' 
eU  v.  Tarbutt,  5  T.  R.  649. 

In  Watson  on  Part,  it  is  said,  that  both  by  the  common  law  and  the 
law  maritime,  in  case  a  ship  be  taken  away,  and  the  owners  dtspos*' 
sesseeij  an  action  may  be  maintained  by  one  for  an  eighth^  d&c.  or  any 
other  share  of  the  same,  and  Molloy,  909,  is  quoted  for  the  doctrine. 

If  an  obligation  be  given  to  A.  and  B.  and  one  sue  without  the  Obligeei, 
other,  the  defendant  may  plead  in  abatement;  or  upon  oyer,  demur,  when  join. 
1  Vent  34 ;  1  Com.  Dig.  Abate.  E.  12. 

So  if  there  be  several  covonantees,  all  should  join,  or  on  demurrer 
on  oyer,  it  will  be  bad.  Vernon  v.  Jeffries,  2  Str.  1146.  And  if 
all  the  covenantees  did  not  seal,  they  must  be  excluded  by  the  plain- 
tiff, by  averment.  S.  C.  Bull.  N.  P.  158 ;  Esp.  N.  P.  246,  304  ;  5 
Com.  Dig.  472,  485 ;  8cott  v.  Godwin,  1  Bos.  &;  P.  71. 

But  if  all  the  covenantors  or  obligors  are  not  sued,  it  can  only  be 
pleaded  in  abatement,  unless  it  appear  joint  on  the  face  of  the  dec- 
laration. 5  Burr.  2615;  1  Str.  503.  A  demurrer  on  oyer  would  be 
bad,  for  the  Court  would  presume  the  others  never  sealed. 

Plea.     And  the  said  D.  comes  &».,  when  t£c.,  and  prays  jtidg*-  piea.    Anoth- 
ment  of  the  said  writ,  because  be  says  that  the  said  C.  F.  the  tes-  ®'  executor 
tator,  in  his  lifetime  constituted  the  plaintiff,  and  one  A.  B.  to  be       '**™«^' 
executors  of  the  last  will  and  testament  aforesaid,  and  afterwards 
died,  and(a^  after  whose  death  the  said  A.  B.  as  the  executor  of  the  (a)  It  seem* 
last  will  and  testament  of  said  C.  F.,  administered  divers  goods  and  J^\here^ca^ 
cbattek  which  were  of  the  said  C.  F.  at  the  time  of  his  death,  to  tor  pleaded  to 
wit,  at  Szc.,  which  said  A.  B.  at  the  time  of  suing  this  writ  was,  the  person  of 
and  still  is  living,  to  wit,  at  fac. ;  and  this  he  is  ready  to  verify :  Jj.^j^t'ijf* 
Wherefore,  for  that  the  said  A.  B.  is  not  named  in  the  writ  afore*  administering 
said,  the  said  D.  prays  judgment,  &c.  and  that  the  said  writ  may  be  »»  not  necewa- 
quashed,  &c.     1  Went.  13 ;  2  Harris.  294.  Si^o^d^cnd- 

NoTB. — By  St  Feb.  6. 1784,  ^  l7, 1  Mass.  Laws,  1 14,  where  divers  persons  ^  ^^^^ 
are  appo'intea  executors,  none  snail  intermeddle  as  such,  but  those  who  actu- 
ally give  bond  in  the  Probate  office.  And  by  §  19)  if  a  feme  sole  co-executrix 
or  co-administratrix  marry,  her  power  is  extinguished ;  and  the  co-execu- 
tor may  declare  as  though  she  were  naturally  dead. 

Replication.      And  the  plaintiff  says,  that  his  writ  aforesaid  Replication. 
OQgbt  not  to  be  quashed,  because  be  says  that  tlie  said  testator  nev-  J^®^®'  execu- 
er  constituted  the  said  A.  B.  executor  of  his  will  aforesaid,  as  the 
said  D.  hath  above  alleged ;  and  this  be  prays  may  be  inquired  of 
by  the  country.     3  Ins.  Cler.  52. 

Note. — A  plea  by  defendant  that  he  was  administrator,  and  not  executor, 
concluded.  **  if  defendant  ought  to  answer ;  '*  and  it  was  adjudged  bad  ;  for 
this  is  a  plea  to  the  jurisdiction ;  and  the  proper  conclusion  in  abatement 
18,  **  that  the  writ  may  be  quashed.^'  (Powers  v.  Cook,  1  Lord  Raym.  63 ;  5 
Mod.  145,  S.  C.)  Sed  quiere  ante,  Cdnclusiona  in  Abatement,  p.  75,  &c. 

Plea.     And  the  said  D.  comes  &c.,  when  &x.,  and  prays  judg-  piea.    Co-ad- 
ment  of  the  writ  aforesaid,  because  he  says  that  after  the  death  of  minisfrator  not 

jrt  ".  named. 
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ABATEMENT. 


Waht  of 
PA11TIE8  inr 

PBB0ONA1.TT. 


Plea.    Never 
executors. 

(a)  Qusere,  if 
this  be  neces- 
sary, for  no 
profert  is  made 
in  our  courts  of 
the  letters. 


When  execu« 
tors  ought  to 
Join. 

(b)  But  if  one 
only  sues,  it 
can  only  be 
pleaded  in 
abatement ; 
whether  the 
action  be  debt, 
assumpsit,  or 
case  for  tort.  2 
Saund.  291  g. 
Will,  notes. 

(e)  And  it  is 
said  in  Will- 
iams's notes, 
1  Saund.  291, 
Ihatall  the  ex- 
ecutors should 
alwavs  be  join- 
ed, though 
within  age  ; 
though  one  has 
not  proved  the 
will,  or  has  re- 
fused.  And  he 
quotes  1  Salk. 

8  Went  95 ; 

9  Rep.  87. 

Conclurion  of 
plea. 


C.  F.  aforesaid,  to  wit,  on  &c.,  at  &c.,  administration  of  all  and  sin- 
gular the  goods  and  estate  which  were  of  the  said  C.  F.  at  the 
time  of  his  death,  was  committed  to  the  plaintiff  and  one  A.  B.^ 
which  said  A.  B.  is  yet  living,  to  wit,  at  Szc. ;  and  this  he  is  ready 
to  verify :  Wherefore,  because  the  said  A.  B.  is  not  named  in  said 
writ,  the  said  D.  prays  judgment  of  the  same,  and  that  the  same 
may  be  quashed.     See  3  Ins.  Cler.  53. 

'Plea.  And  the  said  D.  comes  and  defends  8zc.,  when  Sic., 
and(a)  craves  oyer  of  the  letters  testamentary  of  the  said  A.  B. 
(here  brought  into  court)  which  are  read  to  him  in  these  words, 
be. ;  which  being  read  and  heard,  the  said  D.  prays  judgment  of 
the  said  writ,  because  he  says  that  the  plaintifl^  are  not,  nor  ever 
were  executors,  nor  is,  nor  ever  was  either  of  them  an  executor  of 
the  last  will  and  testament  of  the  said  A.  B.  and  this  he  is  ready  to 
verify  :  Wherefore,  inasmuch  as  the  plaintiffi  are  above  named,  and 
called  executors  of  the  last  will  and  testament  of  said  A.  B.,  the 
said  D.  prays  judgment  of  the  said  writ,  that  it  may  abate,  &c.  1 
Went.  14;  2^03.294. 

NOTBB  ON  THE  PLEA  OF  CO-EXECUTORS  NOT  NAMED,  d&C. 

As  execntors,  in  representing  the  testator,  make  but  one  person, 
they  are  all  regularly  to  sue  and  be  8ued.(6)  So  also  administrators. 
(2  Bac.  396.)  If  executors  sue  and  set  forth  themselves  as  such,  and 
on  Probate  it  appears  that  only  one  proved  the  will,  the  defendant 
cannot  plead  this  in  abatement.  (Brooks  v.  Stroud,  Salk.  3,  pi.  6.)  But 
qusre,  if  the  stat.  of  1783,  ch.  24,  has  not  altered  this,  for  it  enacts, 
**  that  where  there  are  divers  persons  named  executors  in  any  will 
hereafter  proved,  none  shall  intermeddle  and  act  as  such,  but  those 
who  actusJly  give  bond.''  May  not  defendant  therefore  plead  in 
abatement,  that  the  other  did  not  give  bond  1 

But  it  is  said  that  if  one  executor  be  an  infant,  and  the  other,  being  of 
full  age,  proves  the  will  aloue,  he  alone  may  maintain  an  action  with- 
out  joining  the  infant ;  or  he  may  be  joined.  1  Lev.  181 ;  Ray.  198. 
Contra  Yelv.  130  ;  1  Brown.  101 ;  (c)  2  Saund.  213,  that  he  should 
be  joined. 

If  there  be  two  executors  and  one  refuses  to  sue,  the  other  may 
sue  in  the  name  of  both,  and  have  summons  and  severance.  Cra 
Car.  420. 

If  a  debtor  makes  a  creditor,  and  another  his  executors,  and  the 
creditor  neither  proves  the  will,  nor  acts  as  executor,  he  may  main- 
tain an  action  against  the  other  for  his  demand  on  the  testator.  JRoiff- 
Knson  v.  Shaw,  3  T.  R.  557. 

It  is  laid  down  generally,  that  pleas  to  the  person  should  conclude, 
"if  the  defendant  ought  to  answer."  1  Com.  Dig.  Abate.  I,  12. 
But  this  seems  to  apply  only  to  such  disabilities  as  alien  d&c. ;  for  in 
Powers  V.  Cook,  (1  Lord  Raym.  63,)  the  Court  said,  that  '*  if  the 
plaintiff  ought  to  be  answered,"  was  the  conclusion  of  a  plea  to  the 
jurisdiction ;  and  that  in  that  case,  (which  was  by  an  administratCH', 
who  was  sued  as  executor,  and  pleaded  the  defect  in  abatement,)  that 
it  ought  to  conclude  to  the  writ,  "  that  it  might  be  quashed.*'  S.  C. 
5  Mod.  145.     See  ante.  Conclusions,  p.  75  d&c. 

See  on  Pleas  of  Executors,  2  Bac.  396;  1  Com.  Dig.  Abate. 
E.  13,  14;  5  Com.  Dig.  Plead.  D.  1,  2,  3,  4,  10,  11, 12,  13,  14; 
and  post^  Pleas  by  executors,  defendants. 
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6.  JVb  stuck  Person. 


Plea.     And  the  said  D.  comes  &c.,  (a)  when  &c.,  and  says  No«^cHP«a- 
that  there  is  not,  nor  on  the  day  of  the  purchase  of  this  writ,  nor  p|      i,Jo     v 
ever  since,  was  there  in  nature,  any  sach  person  called  A.  B.,  of  &c.»  pereon  as  pit. 
as  by  the  said  writ  is  above  supposed  ;  and  this  he  is  ready  to  ver-  ^a)  Not  in 
ify :  Wherefore  he  prays  judgment  of  the  said  writ,  and  that  it  may  origiiiai.    See 
abate,  and  for  his  costs.  •»**>  Defence. 

Repucation,    And  the  said  A.B.,  the  plaintiff's  attorney,  in  the  Replieation. 
name  of  the  plaintifi)  and  for  him  says,  that  the  said  writ  ought  not  '^•**  "  •"•** 
to  abate  for  any  thing  contained  in  the  plea  aforesaid,  because  he  ^^^''^' 
says  that  there  is,  and  at  the  day  of  the  purchase  of  the  said  writ,  to 
wit,  on  &CC.,  there  was  and  yet  is  such  person  called  A.  B.  in  ex- 
istence, as  by  the  said  writ  is  above  supposed,  to  wit,  at  &c. ;  and 
this  the  said  attorney,  for,  and  in  behali  of  the  plaintiff,  prays  may 
be  inquired  of  by  the  country.     3  Ins*  Cler.  89* 

NoTK.— In  Mayor  Slc,  Strafford  v.  Bofton,  it  ia  said,  ''no  such  person'^ 
in  remm  naUtra  is  a  plea  in  bar.    1  Boa.  &  PulL  44. 

7.  Death. 

Plea.    And  the^  said  D*  comes  &c.,  (h)  when  &c.,  and  prays  n^,  piamtiff 
judgment  of  the  writ  aforesaid,  because  he  says  that  the  said  A.  B*,  at  dead, 
whose  suit  the  same  writ  is  above  supposed  to  be  brought  against  said  (^)  Not  in  the 
D.,  at  the  time  of  the  purchase  and  service  of  said  writ  against  said  ^'^S"^* 
D.  and  long  before,  was  dead ;  and  that  there  is  not,  nor  at  the 
time  when  &c.,  was  any  such  being  in  existence  as  the  said  A.  B., 
as  in  said  writ  is  supposed ;  and  this  he  is  ready  to  verify  :  Where- 
fore he  prays  judgment  of  said  writ,  and  that  the  same  may  be 
quashed,  &c.     1  Went.  50. 

8.  Misnomer. 

1.  OF  PERSON. 

Plea.     And  the  said  D.  comes  and  defends  &c.,  when  &c.,  and  MisivoMXBor^ 
prays  judgment  of  the  writ  aforesaid,  because  he  says  that  the  plain-  '**■<>»• 
tiff  is  named  and  known,  and  called  by  the  name  of  A.  B. ;  with-  ^^®*:  ^^' 
out  this,  that  the  plaintiff  is  named  and  called  by  the  name  of  CH.  ^ 
as  by  the  writ  above  is  supposed,  and  this  he  is  ready  to  verify : 
Wherefore  he  prays  judgment  of  the  writ  aforesaid,  that  the  same 
may  be  quashed,  &c.     See  1  Lilly,  4  ;  1  Mod.  En.  12* 

MOTES  TO  PLEA  OF  MISNOBfEE  OF  THE  PLAINTIFF. 

ft 

If  the  plaintiff's  christian  or  surname  be  misnamed,  or  omitted, 
t^  defendant  may  plead  in  abatement  1  Com.  Dig.  Abate.  E. 
18,  19. 

Bat  it  is  said  in  the  same  places,  but  no  authority  is  cited,  that  the 
plaintiff  may  reply,  that  he  is  known  by  the  one  name  as  well  as  the 
other. 
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MisfroMut  OF      But  this  is  again  denied  in  The].  Digest,  L  3,  ch.  1,  ^  7,  qaotod  in 

rmnaoK,  i\^q  same  place  (E.  18,)  where  it  is  said,  that  plaintiff  cannot  reply, 

that  he  is  known  by  the  name  he  sues  bj ;  for  he  can  have  bat  one 

name  of  baptismj  and  ought  to  sue  by  his  true  name,  and  not  by  the 

name  by  which  he  is  known. 

And  in  Evans  t.  King,  where  the  plaintiff  declared  in  aasumpsity 
against  the  defendant  in  this  manner,  viz,  "  Henry  King,  otherwise 
Henry  Vaughan  King,  of  &^.,  was  attached  &€.,"  it  was  adjudged 
by  the  Court,  that  the  declaration  was  bad,  because  the  defendant  could 
not  have  two  christian  names  at  the  same  time ;  and  WiUes  C.  J.  in 
delivering  the  opinion  of  the  Court,  said  that  **  no  man  can  have  two 
names  at  the  same  time."     1  Willes,  554, 

But  in  Bowen  v.  Shapcott  ( I  East,  542),  in  misnomer  of  the  surname 
0f  the  defendant  in  assumpsit,  aod  in  Sabine  v,  Johnstone,  (1  Bos. 
6l  Pull.  60,)  in  misnomer  of  the  christian  name  of  the  dtfmdaait 
in  assumpsit,  such  plea,  that  the  defendant  was  known  by  the  one 
uame  as  wdl  as  the  other,  was  on  demurrer  held  good.  Qusre 
therefore  of  the  case  in  Willes ;  and  quaere,  if  there  be  any  distinc- 
tion between  such  plea  pleaded  by  the  plaintiff  and  by  the  defendant  ? 
For  in  the  latter  case  it  should  seem  to  be  good,  according  to  the 
above  decisions  in  East,  and  Bosanquet  and  Puller ;  and  in  the  for- 
mer case,  though  Coroyns  quotes  no  authority,  yet  his  own  is  good ; 
though  it  might  be  objected  tp  such  plea  by  the  plaintiffs  that  he  al- 
ways knows  his  real  name,  but  cannot  always  know  the  defendant's. 

If  a  bond  be  given  to  one  bv  the  name  of  Elizabeth,  apd  an  action 
be  brought  in  &e  name  of  Elizabeth,  the  defendant  shall  not  plead 
that  the  plaintiff 's  name  is  Isabel ;  for  he  is  estopped  by  his  deed. 
Markhouse  v  Hutchinson,  Bunb.  101. 

See  1  Com.  Dig.  Abate.  E.  18,  19,  20,  and  post,  Misnomer  of  De- 
fendant in  the  notes.  See  also  ante.  Introduction,  Misnomer  of 
Plaintiff. 

2.    OF  DEGREE. 

MitiroMxa  OF  Plea.  And  the  said  D.  comes  8ic.,  when  fcc,  and  prays  judg- 
PEQBEs.  j^gjjj  ^f  jjjg  ^^jj  aforesaid,  because  he  says  that  the  plaintiff,  on  the 
^*rt  **^j;'*  day  of  the  purchase  of  said  writ,  was  not  a  gentleman,  as  by  the 
g9a  eman.  ^  ^^jj  ^^.^  above  is  supposed  ;  and  this  he  is  ready  to  verify :  Where- 
fore he  prays  judgment  of  said  writ,  aud  that  the  same  may  be 
quashed,  &c.  ^ 

Note. — ^That  the  plaintiff  **  is  not  a  gentleman,"  was  adjudged  a  good 
plea  on  demurrer  in  this  case ;  but  the  conclusion  of  the  plea  does  not 
appear.    BaUershy  v.  Marshy  6  Mod.  80 ;  S.  C.  2  Ld.  Raym.  966. 

^%  In  this  plea  of  misnomer  of  degree  of  plaintiff,  it  may  be  thought 
that  the  general  rule  of  law  is  not  adhered  to ;  that  when  tho  defen- 
dant pleads  in  abatement,  he  should  give^  the  plaintiff  a  better  writ ; 
and  that,  as  the  defendant  does  not  here  show  what  deeree  the  plaintiff 
is  of,  the  form  is  consequently  bad.  The  applicability  of  this  rule  to  the 
case  of  the  misnomer  of  the  defendanVs  dtgrtt,  will  not  be  disputed  ;  but 
it  seems  otherwise  in  regard  to  the  plaintiff,  on  considering  the  English 
law  on  this  subject.  At  the  common  law,  there  was  not  any  case  which 
required  the  description  of  a  person  more  than  by  his  christian  and  sur- 
name, unless  he  was  of  the  degree  of  a  knighty  or  some  higher  dignity  ; 
for  the  names  of  dignity  were  ever  required  as  marks  of  distinction  imposed 
by  public  authority,  and  consequently  as  making  up  the  very  name  of  the 
person,  either  by  excluding  the  surname,  as  duke,  earl,  &c.  or  by  becom- 
mg  parcel  of  the  surname,  as  knight,  baronet,  &c.  Nay,  so  strictly  was 
this  enforced,  that,  even  if  a  name  of  dignity  was  acquured  pending  the 
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wiiit»  it  WftB  abated  thereby.  Sid.  40 ;  Litt  Rep.  81 ;  Cro.  Car.  104.  But  BCxnroMsa 
names  of  worship,  he.  such  as  esquire,  gentleman,  and  veoman,  beinff  only  of  niBoau. 
names  of  distinction  in  popular  use,  and  not  stamped  by  the  pubDc  au- 
thority of  the  supreme  power,  the  law  did  not  count  them  parcel  of  the 
name,  and  therefore  they  were  not  necessary  at  common  law ;  hU  eeriam-' 
(y,  if  an  addUion  ofeUhtr  of  these  toere  given^  and  such  addition  mi^akeny  ii 
m^kt  he  pUadtd  in  abatement^  and  this,  whether  the  addition  was  to  Uie 
name  of  the  plaintiff  or  the  defendant  1  Com.  Dig.  Abatement,  £.  3SL 
F.  29  i  Doct  PL  64,  65.  edit  1771. 

But  the  law,  with  respect  to  the  addition  of  these  names  of  worship,  was 
altered  by  the  stat.  1  Hen.  5,  ch.  5,  which  enacted,  that  ^  in  every  original 
writ,  actions  personal,  appeals,  and  indictments,  and,  in  short,  in  all  matters 
in  which  outlawries  lie,  to  the  names  of  ike  defendanis  in  such  writs,  &c. 
additions  shall  be  made  of  their  estate,  decree,  or  mystery,  and  of  the 
towns,  hamlets,  or  places  and  counties,  of  uie  which  they  were  or  be,  or 
in  which  they  were  or  be  conversant"  But,  it  is  to  be  observed,  that  this 
law  extends  not  to  the  names  ofplainUffs ;  nor  does  it  extend  to  real  ac- 
tions. Respecting  plaintiffs,  therefore,  the  principles  of  tiie  common  law 
are  in  full  force.  2Inst665;  6  Mod.  85 ;  3  Bac.  Abr.  618.  If,then,no 
ad^tion  of  degree  were  necessary,  the  defendant  was  not  obliged  (it 
should  seem)  to  state  what  the  plaintips  was,  in  order  to  ^ye  him  a  better 
writ ;  for  the  writ  would  be  eood  without  any;  and  the  plaintiff mi^ht,  in 
iact,  be  of  no  legal  degree.  And  so  appears  to  have  been  the  plea  m  the 
text,  from  the  reports  of  it  in  6  Mod.  80^  and  2  Ld.  Raym.  966.  And  the 
Entries  in  Reg.  PL  287 ;  3  Ins.  Cler.  93 ;  1  Went  46,  seem  in  point 

How  far  the  law,  as  it  is  in  Enffland,  is  applicable  to  the  United  States, 
must  depend  upon  the  usages  and  statutes  of  the  various  states.  In  Mas- 
sachusetts the  practice  seems  to  have  been  uniform  to  express  the  addition 
both  of  place  and  estate  or  mystery  of  the  plaintiff,  as  well  as  of  the  de- 
fendant And  the  forms  of  the  writs  prescnbed  by  statute,  at  least  since 
the  year  1700,  have  uniformly  required  the  same  averments.  It  should 
seem,  therefore,  that  the  defendant  would  be  bound  by  law  to  show,  in 
such  a  plea  as  is  suggested  in  the  text,  what  the  true  adoition  of  the  plain- 
tiff is,  in  order  to  give  him  a  better  writ 

Plea.     And  the  said  D.  comes  and  craves  oyer  of  the  aforesaid  Plea.  «  Not  a 
write  of  scire  facias,  sued  out  against  him,  aod  they  are  read  to  him,  ^S^TSe'" 
be.;  which  being  read  and  heard,  the  said  D.  prays  judgment  of  plaintiff  wis 
the  writs  aforesaid,  because  he  says  that  the  plaintiff,  on  the  day  of  suad  ^  the 
suing  out  said  writs  of  sdre  facias,  was  not  a  (a)  gentleman,  as  by  ^^y^f 
the  writs  aforesaid  b  above  supposed ;  and  this  he  is  ready  to  maiL 
verify:  Wherefore,  inasmuch  as  the  plaintiff,  by  the  said  writs,  is  (a)  Baronet  to 
called  (b)  yeoman  and  gentleman,  the  said  D.  prays  judgment  of  the  ttte  original, 
writs    aforesaid,  Jkc.     3  Ins.  CI.  93  5  Reg.  PI.  287  5  1  Went.  46.  (^)  Kni^t  at 

Edmund  Saunders.      baronet. 

NoTK.— la  Hiek^s  case  (1  Vent  154]  it  wae  decided,  that  such  a  plea  in 
abatement,  as  in  the  original  of  this,  pleaded  by  the  defendant,  was  good. 
And  it  ifl  apprehended,  that,  though  m  this  Commonwealth  there  are  no 
names  of  dignity,  yet  if  the  plaintiff  or  the  defendant  names  himself  of  two 
degrees  or  two  mysteries,  and  either  does  not  belbng  to  him,  it  falls  within 
the  principle  of  this  case. 

Plea.     And  the  said  D.  comes  and  defends  8tc.,  when  &c.,  and  ^^  ",Af^* 
says  that  the  plaintiff  is,  and  on  the  day  of  the  purchase  of  this  writ  pS^iTmS 
was  a  (e)  gentleman ;  and  this  he  is  ready  to  verify :  (d)  Where-  as  yeoman. 
fore,  because  the  plaintiff  is  not  named  a  gentleman  m  the  said  writ,  (e)  Ej^t  in 
the  said  D.  prays  judgment  of  the  writ  aforesaid,  &c.    Reg-  PI.  ^^Vt^V^'a* 
288  ;  3  Ins.  CI.  93.  ^^J  ""  ^ 

NoYB  (Q.)  This  plea,  though  not  good  in  England  for  names  of  worMp, 
but  only  tor  Mines  i^dignUy,  for  the  reasons  given  in  the  j^Feceding  not^ 
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MioioKss      seems  good  in  all  those  states  where,  bjr  usage  orstSftote^  the  plaintiff '• 
or  MBOBXB.      addition  is  reiiuiied  to  be  stated  in  the  wht. 

8.  OF  PLACE. 

MisNoMXB  Plea.    And  the  said  D.  comes  8z:c.,  when  Sz;c.,  and  prays  judg- 

or  pjLACB.       ment  of  the  said  writ,  because  he  says  that  the  plaintiff  is,  and  long 

Plea.  Plaintiff  before,  aod  at  the  time  of  the  purchase  of  said  writ,  was  an  inhabit 

of  A.  not  of  B.  ^^^  ^f^  ^^^  commorant  in  A.  in  the  county  of  8cc. ;  toiihaut  ihcU, 

that  the  plaintiff  is,  or  before,  or  at  the  time  of  the  purchase  of  said 

writ,  was  an  inhabitant  of  said  B.  as  is  by  the  writ  aforesaid  above 

supposed  ;  and  this  be  is  ready  to  verify  :  Wherefore,  masmuch  as 

the  plaintM*  is  not  named  of  his  proper  place,  the  said  D.  prays 

judgment  of  said  writ,  &c. 
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3.  To  TBS  Defendant. 
!•  Coverture. 

Co^BRTtr&x.  Plea.  And  the  (a)  said  D.  (6)  by  A.  B.  her  attorney^  comes 
Plea.  Cover-  and  defends  &c.,  when  &ic.,  and  prays  judgment  of  the  writ  afore- 
tarein defen-  g^j^  because  she  says  that  she,  on  the  day  of  the  purchase  of  said 
ra)  See  notes.  ^"^  of  the  plaintiff,  was  covert  of  one  C.  F.  (c)  her  husband,  (d)  to 
(b)  «<inher  '  ^>  ^^  &c.:  and  this  she  is  ready  to  verify :  Wherefore,  because 
proper  per-  the  said  C.  F.  is  not  named  in  the  writ  aforesaid,  she  prays  judg- 
S'Vi  }^^'    ment  of  said  writ,  <fec. 

Ent.  1.  Quiere,  ' 

if  it  can  be  1^  attorney.   2  Saund.  218.     (e)  "  Then  and  yet»"  (if  so.)  LiDy,  Ent.  1.    (d)  «  And 

liTing,"  (if  so.)  Lilly,  Ent.  1 ;  but  these  do  not  seem  material  to  be  added. 

Replication.  REPLICATION.     And  the  said  plaintiff  says,  that  his  writ  afore- 

Not  covert.  ^^  ought  not  to  be  quashed,  because  he  says,  that  the  said  D.  on 
fe;*«Noris.»'  the  day  of  the  purchase  of  his  said  writ,  to  wi<,  on  dkc.,  was  not 
1  Went.  e.       covert  (e)  of  the  said  C.  F.  her  husband,  as  the  said  D-  hath  above 

afleged;  and  this  he  prays  may  be  inquired  of  by  the  country. 

3  Ins.  CI.  71 ;  Reg.  PJ.  290. 

Replication.  REPLICATION.     And  the  plaintiff  says,  that  (/)  his  writ  aforesaid 

Sole,withtray-  ought  not  to  be  quashed,  because  he  says  that  the  said  D.  on  the 
rf) "  By  any  ^^Y  ^^  ^®  purchase  of  his  said  writ,  to  untj  on  &c.,  at  d&c.,  iwu 
tibingby  the  'oU  ;  without  that,  that  the  said  D.  on  the  day  of  the  purchase  of  his 
^dpjiboTe,  said  writ,  {g)  was  covert  of  the  said  C.  F.  her  husband,  as  the  said 
Seffed/nLi.  P*  "***  ^ve  alleged ;  and  this  he  is  ready  to  verify :  Wherefore, 
ly,  Ent  1.  inasmuch  as  the  said  D.  the  trespass  and  ejectment  aforesaid  above 
^''OreTor  hath  acknowledged,  he  prays  judgment  and  possession  of  bis  term 
my^EiA  l'^  aforesaid,  widi  damages,  &i.  to  be  adjudged  to  him',  &c. 

But  do  not  Note. — ^If  the  writ  be  for  ddU^  the  conclusion  should  be,  ^  prays  judg- 

seem  material,  ment  and  his  debt  aforesaid,  together  with  his  damages,  by  reason  of  tfii 
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detention  of  that  debt,  to  be  adjudged  to  him,  &e.    lilJy,  Ent  1«    See  CovaftTirBx. 
1  Mod.  £xit^9 ;  1  Ld.  Raym.  355. 

Rejoinder.     And  the  said  D.  as  before  says,  that  she,  on  the  Rejoinder, 
day  of  the  purchase  of  the  said  writ  of  the  plaintiff,  was  covert  of    ^J^^^*^*"- 
the  said  C- F .  her  husband  (a)  as  she  hath  above  alleged  :  And  of  ii^dfonn^MSB 
thb  die  puts  herself  upon  the  country.     3  Ins.  CL  72.  aaidD.  hadi 

above  by 
NoTB. — ^It  seens  a  replication  to  the  counti^,  or  witii  a  verification,  is  pleadfaig  a]« 
good  by  the  precedents,    (i  Went  6 ;  Ins.  CL  71 ;  CL  Ass.  15^  Morg.  18 ;  leged.    Lflly, 
Reg.  PL  290,  to  the  country.    Lilly,  Ent  1 ;  1  Mod.  Ent  9,  with  a  venfi-  ^t.  2. 
ea&jL    So  3  Ijw.  CL  72 ;  2  R.  P.  C.  P.  157.)    Ruled  ^ood  either  way  on 
demurrer  to  a  replication  to  the  country.     Vesty  v.  Smiih,  12  Mod.  503. 

Plea.     And  C  i>.,  against  whom  the  plaintiff  hath  brought  this  Plea.  Covers 
action  by  the  name  of  C.  jP.,  comes  and  defends  &c.,  and  prays  5^t*^ui^*fc^" 
judgment  of  the  said  writ,  because  she  says,  that  she,  before,  and  at  wrong  Daxne. 
the  time  of  the  purchase  of  said  writ,  was  under  the  coverture  of 
A.  D.  her  husband,  which  A.  D.  is  stiU  living,  to  tmV,  at  &c. ;  and 
this  she  is  ready  to  verify :  Wherefore,  inasmuch  as  the  said  A.  D. 
is  not  named  in  said  writ,  she  prays  judgment  of  said  writ,  and  that 
the  same  may  be  quashed,  &c.     1  Went.  57. 

NOTES  ON  THE  PLEA  OP  COVERTURE  OF  DEFENDANT. 

Coverture,  whether  in  the  plaintiff  or  the  defendant,  must  be  plead-  How  pleaded. 
ed  in  abatement,  and  cannot  be  pleaded  in  bar.  Lutw.  23 ;  MUncr 
V.  Mibies,  3  T.  R.  627.  But  this  refers  only  to  pleas  where  the 
defaukaU  is  UiMe  with  her  husband.  For  coverture  may  be  given  in 
evidence  on  nan  est  factum  to  a  bond  given  after  marriagef  or  it  may  be 
pleaded.  1  Salk.  7,  274 ;  5  Com.  Dig.  Plead.  2  W.  18.  So  the  defen- 
dant may  plead  or  give  in  evidence,  coverture  at  the  time  of  promise  ^ 
made.  EUah  v.  Leigh,  5  T.  R.  679;  Be  Gaillon  v.  VAigU, 
1  Bos.  357 ;  Btedman  v.  Gooch,  1  Esp.  N.  P.  C.  7  ;  Marsh  v.  Hutclir 
insan,  2  Bos.  &  P.  226 ;  2  Bl.  Rep.  1197. 

A  feme  covert  may  be  sued  alone  where  her  husband  hath  abjnred 
the  realm,  is  'banished,  or  transported.  Co.  Litt  132,  133  a.  So  if 
he  be  an  alien  enemy ;  1  Salk.  116 ;  or  transported ;  Sparrow  v. 
Ckarrathers,  2  Bl.  R.  1197.  But  not  where  she  has  a  separate  main- 
tenance. MarshaU  v.  Ruttan,  8  T.  R.  545.  And  a  feme  covert  is 
liable  on  her  omn  cmUracts  after  marriage^  where  she  acts  as  a  feme 
sole,  and  her  husband  is  a  foreigner,  and  does  not  reside  in  the  realm, 
nor  ia  likely  to  retom.  Walford  v.  De  Fienne^  1  Esp.  N.  P.  C.  554 ; 
Franks  r.  Ibid.  ib.  587 ;  De  GaiUon  v.  L'Aigle,  I  Bos.  357.  But 
not  where  her  husband  is  a  native,  though  he  reside  out  of  the 
realm.  Marsh  v.  Hutchinson,  2  Bos.  226.  But  though  the  defen- 
dant has  committed  adultery,  or  elopes  and  lives  separately  from  her 
husband,  yet  she  is  not  liable  on  her  own  contracts,  nor  is  the  hii»- 
band.  CfilehHst  v.  Broum,  4  T.  R.  766 ;  Clayton  v.  Adam,  6  T. 
R. ;  Norton  v.  Faran,  1  Bos.  and  Poll.  226.  See  more  of  these 
cases  afterwards  in  Pleas  in  Bar.  See  1  Comyn.  Dig.  Abatement, 
F.  2;  Baron  and  Feme,  Q.  Pleader,  2.  A.  1. 

So  in  an  action  against  husband  and  wife,  they  may  plead  a  divorce ; 
but  if  they  plead,  A.  and  B.  his  wife,  it  is  bad  ;  for  it  admits  them  to 
be  husband  and  wife.     Cro.  Eliz.  352. 

And  quaere,  if  a  feme  covert  can  plead  by  attorney ;  and  if  she  Whether  by 
should  not  plead  in  proper  person ;  for  it  is  said  in  Faxmst  w.  Trt-  attorney. 


96 


ABATEMENT. 


Cormvtvnx* 

(a)  So  in 
Beard  v.  Webb, 
2  Bos.  &  Pull. 
97.    Lord  El- 
don  states  the 
eame  law,   to 
tibie  ease.  Same 

Wbenbad, 
qumre. 


maine^  2  Saand.  213,  (a)  that  a  feme  corert  cannot  make  an  atlornej ; 
quoted  3  T.  R.  628,  629 ;  and  see  King  ▼.  Jones,  2  Ld.  Raym.  1525, 
where  the  same  law  was  stated  by  the  Court.  In  Lilly's  Ent  1,  4  ; 
1  Went  42,  57 ;  1  Mod.  Ent.  8,  it  is  in  proper  person ;  but  a/tYer, 
in  3  Ins.  Cl.  71,  72,  and  Reg.  PI.  290. 

wit,  that  a  feme  covert  cannot  make  an  attorney ;  and  that  was  one  of  the  points  in 
law  in  Read  y.  Jewson,  4  T.  R.  S62,  cited  by  Buller. 

And  qaeere  dso,  if  a  feme  covert  be  sued  as  a  single  woman  and 
with  the  addition  of  such,  whether  it  be  not  bad  to  say,  "  the  said 
D.;"  for  it  would  seem  to  be  within  the  principle  of  Roberts  y. 
Moony  5  T.  R.  487.  But  all  the  precedents  now  recollected,  are  "  the 
said  D." 


2.  JVa  Marriage. 


No  BIaji- 


Replication. 
Married. 


Plea.     And  John  Gray  and  Anne  Norton,  against  whom  the 

Elaintiffhath  brought  his  writ,  by  the  name  of  John  Gray  and  Anne 
is  wife,  come  and  defend  &c.,  when  &c.,  and  pray  judgment  of 
Joined  in  lawful  ^^^  ^^t  of  the  plaintiff,  because  they  say,  that  the  said  J.  G.  and 
matrimony.       A.  N.  were  never  joined  together  in  lauful  matrimonyy  in  manner 
and  form  as  the  plaintiff  hath  above,  in  and  by  said  writ,  supposed  ; 
and  this  they  are  ready  to  verify  :  Wherefore  they  pray  judgment 
.  of  the  said  writ,  so  prosecuted  against  them  by  the  name  of  J.  G. 
and  A*  his  wife,  and  that  the  said  writ  may  be  quashed,  &c* 

R.  COMTNS. 

Replication.  And  the  plaintiff  says,  that  his  said  writ  ought 
not  to  be  quashed  for  the  reasons  above  alleged,  because  he  says, 
that  the  said  A.  N.  is,  and  at  the  time  of  his  bringing  and  suing  oat 
bis  said  writ,  was,  the  wife  of  the  said  J.  G.  as  by  the  said  writ  is 
above  supposed  ;  and  this  he  prays  may  be  inquired  of  by  the  coun- 
try.    Ketcher  v.  Crrayy  &c.  J.  Went.  6. 

How  pleada-         Note. — Qasre,  if  this  replication  ought  not  to  be,  '*  because  they  say 
Ue.  that  the  said  John  and  Anne  were  acconpled  in  lawful  matrimony,  on  Slc^ 

at  &c.,  and  this  they  pray  may  be  inquired  of  by  the  country."    Mtrton 

V.  iWcrton,  2  H.  Bl.  145. 

NOTES  ON  THE  PLEA  6lC.  OF  NO  HARRIAOE* 

Qucere,  if  this  plea  is  ever  good,  as  thus  pleaded ;  for  it  is  said, 
(And.  227)  Norwood  v.  8tephenson,)  that  if  A.  and  B.  are  sued  as 
husband  and  wife,  A.  cannot  plead  "  ne  unques  accouple  en  loyal 
matrimony ; "  for,  the  legality  of  marriage  is  not  triable  in  personal  ac- 
tions, because  a  husband  de  facto  is  liable  to  his  wife's  debts. 
How  pleaded.       And  in  lidtrton  V.  Ilderton,  Eyre  C.J.  lays  it  down,  <' that  it  la 
essential  that  the  marriage  should  be  lawful  in  two  cases  only,  in  the 
case  of  dower,  and  in  the  case  of  appeal,"  making  the  distinction 
between  a  lawful  marriage  and  one  de  facto.  It  should  seem,  therefore, 
in  this  Commonwealth,  that  it  is  pleadable  only  in  the  case  of  dower; 
and  in  all  other  cases  it  is  apprehended,  that  if  persons  are  sued  as 
baron  and  feme,  who  are  not  so  de  facto,  they  may  plead  "not  covert." 
But  see  1  Went.  42. 
When  husband      If  an  action  be  brought  by  or  against  husband  and  wife,  where  it 
ahould  sue  and  ought  to  be  by  the  husband  alone,  it  will  be  error  /  or  it  may  be  moved 
he  sued  alone.  -^  ^^^  of  judgment    2  Com.  Dig.  Baron  znd  Feme,  Y. 


See  Salk.  487. 
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So  the  huflband  cannot  be  sued  alone,  for  the  debt  of  his  wife  con*  CovuTums. 
tracted  before  marriage  ;  and  if  he  is,  it  may  be  moved  in  arrest  of 
judgment.     Mitckinson  v.  Hewsouj  7  T.  R.  348. 

So  if  an  action  be  brought  for  a  debt  due  to  the  wife,  dum  sola,  it 
must  be  in  the  name  of  the  husband  and  wife.  Per  Kenyon.  Milner 
T.  MUner,  3  T.  R.  631. 

3.  Infancy^ 

Plea.     And  the  said  D.  by  A.  B.  his  guardian^  by  the  Court  IirrAKcr. 
here  duly  admitted  (a)  to  defend  for  the  said  D.  who  is  under  the  age  Plea.   Infency 
of  twenty-one  years,  comes  &c.,  when  dfcc,  and  saith  that  he  is  ■'*^  P"<>*  ™»y 
under  the  age  of  twenty-one  years,  to  mty  of  the  age  of  fifteen  years,  ^®"*"'^* 
and  no  more;  and  this  he  is  ready  to  verify :  Wherefore  he  doth  i^te^y!^^^ 
not  intend  that  during  his  minority  he  ought  to  answer  the  plaintiff  in  such  caae  be 
of  the  said  debt  as  aforesaid,  and  prayeth  therefore  that  the  said  plea  ^-  ^  ^"*- 
may  remain  tiU  the  fuU  age  of  him  the  said  D.     1  Went.  58.  q^idiL^"  '*" 

would  be  good. 

NOTES  ON  THE  PLEA  OP  INFANCY  OP  DEFENDANT.  ?  o?]*^*^:-?^* 

1  old.  44o. 

Infiincy  of  the  defendant,  when  an  action  lies  against  him,  is  only  »  _-  Divided 
pleadable  in  abatement,  that  he  may  have  his  age ;  but  it  is  pleadable 
in  bar  to  his  own  contracts,  on  which  he  is  liable  only  for  necessaries. 
R.  Jones,  146. 

An  infant  should  Ulways  defend  by  guardian.  Dyer,  104  b.  And 
if  he  defends  by  prochein  ami,  or  appears  by  attorney,  it  is  bad. 
2  Cio.  641 ;  Ck).  Litt.  135  b ;  8  Co.  58  b ;  Cro.  Eliz.  569 ;  2  Cro. 
254 ;  Jones,  4S2.  And  if  several  defendants  appear  by  attorney, 
and  one  is  an  infant,  it  is  error,  and  may  be  reversed  against  all. 
2  Cro.  289;  1  Lev.  294. 

So  if  husband  and  wife  appear  by  attorney,  when  the  wife  is  within 
age,  it  is  error.     1  Vent  185 ;  2  Lev.  38 ;  Contra.  Show.  13. 

An  infant  executor,  joined  with  another  of  full  age,  cannot  be  sued 
and  appear  by  attorney,  though  he  may  sue.  FrescohoMi  v.  Kinas- 
ion,  Str.  783 ;  2  Cro.  441 ;  3  Bui.  180 ;  2  Saund.  213. 

And  therefore  it  is  apprehended  that  the  plaintiff  may,  in  his  repli- 
cation, demur  to  a  plea  pleaded  by  an  infant,  by  prochein  ami  or  at- 
torney ;  or  it  may  be  assigned  for  error.  For  it  does  not  seem  that 
infancy  in  the  defendant^  and  appearing  by  attorney  or  prochein  ami, 
is  aided  by  stat.  Jeofails.  21  Jac.  13 ;  or  4  &  5  Ann.  16.  See 
5  Com.  Dig.  Pleader,  2  C.  1,  2. 

A  plaintiff  cannot  convert  an  action  tbunded  on  a  contract  into  a 
tort,  so  as  to  charge  an  infant  defendant ;  as  an  action  for  immoder- 
ately riding  a  horse  ;  but  the  infant  may  plead  in  bar.  Jennings  v. 
EundaU,  8  T.  R.  335. 

4.  Want  of  Parties. 

1.  IN  THE   PERSONAI,TV. 

Plea.     And  the  said  A.,  B.,  and  D.  come  and  defend  fcc.,  when  Wawt  or 

&c.,  and  pray  judgment  of  the  plamliff's  writ  and  declaration  afore-  p^^I^tt. 

said,  and  say  the  same  are  bad  and  insufficient,  because  they  say  pi^^,   p^rt. 

that  at  the  time  of  the  aforesaid  supposed  attack,  seizure,  carrying  owner  not 

--,  named  in  tort. 
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Wart  or  into  port,  detention,  and  conversion  of  the  said  schooner  Canso, 
PARTiM  iw  j^jjj  cargo,  mentioned  in  the  plaintiff's  declaration  aforesaid,  and 
TrnwoNAXsTY,  ^j^gyg  before,  one  C.  was,  and  ever  since  hath  been,  and  yet  is, 
one  of  the  owners  of  said  privateer  General  Pickering,  to  tdt^  at 
said  Salem,  and  that  he  is  there  now  alive,  and  ought  to  have  been 
named  and  joined  in  said  writ  and  declaration,  together  with  the  de- 
fendants, and  all  this  they  are  ready  to  verify :  Wherefore,  inas- 
much as  the  said  C.  is  not  joined  with  the  said  defendants,  nor 
named  in  said  writ  and  declaration,  the  said  defendants  pray  judg- 
ment of  the  said  writ  and  declaration,  that  the  same  may  be  quashed, 
and  for  Aeir  costs.  W.  Wetmors. 

Replication.  REPLICATION.     And  as  to  the  (a)  [first]  cause  of  abatement  by 

Not  part-own-  the  defendants,  mentioned  in  their  plea  aforesaid,  the  plainti&  say, 

Ta)  Other       ^^^^  ^^^  ^^'^  ^^^  declaration  aforesaid  ought  not  to  be  quashed, 

causes  were     because  they  say,  that  at  the  time  mentioned  by  the  defendants  in 

also  assipied    their  plea  aforesaid,  one  C.  was  not  one  of  the  owners  of  the  said 

Soa.^°"^     privateer  General  Pickering,  as  the  said  defendants  in  their  said 

plea  have  alleged  ;  and  this  tiie  plamtifis  pray  jnay  be  inquired  of  by 

the  country.     Derby  et  al.  v.  Harraden  et  al.^  C.  C.  P.  Essex, 

July  Term,  1779.  T.  Parsons. 

Note. — ^ThLa  action  was  trespass  on  the  cast  against  the  ship-owners, 
for  a  tort  of  the  master ;  and  the  writ  was  abated,  because  one  partrowner 
was  not  named.  But  quaere,  if  this  determination  be  now  law,  for  in 
MUckill  v.  Tarbutiy  5  T.  R.  649,  in  an  action  on  the  case  for  negligence 
of  the  master  in  navigating  a  vessel,  whereby  the  plaintiff's  vessel  waa 
injured,  on  a  plea  by  the  part-owners,  that  other  part-owners  were  not 
named,  the  plea  was  adjudged  bad,  for  partnership  cannot  be  pleaded  to  a 
tort  on  the  part  of  the  defendant. 

Plea.  To  some      Plea.     And  as  to  the  writ  of  the  plaintiff  and  the  declaration 

^'^^  *      founded  thereon,  as  to  the  third,  fourth,  and  fifth  counts,  the  said  D. 

debt,  that  M  td  V^J^  judgment  of  the  said  writ  and  the  said  declaration  as  to  the  said 

them,  there  is   third,  fourth,  and  last  counts,  and  that  the  said  writ  and  declaration, 

not*^^^^**^'   as  to  those  counts,  may  be  quashed,  because  he  saith,  that  the  said 

^°^    '       several  supposed  debts  or  sums  of  money,  in  the  said  third,  fourth, 

and  last  counts,  respectively   mentioned,   if  any  such   debts  of 

sums  of  money  ever  accrued,  or  were  due  and  owing   unto  the 

!)laintiff,  were,  and  each  and  every  of  them  was,  due  and  owing 
rom  the  said  D.  joindy,  and  together  with  one  A.  B.  unto  die 
plaintiff,  and  not  from  the  said  D.  only ;  and  which  said  A.  B.  is 
still  living,  to  witf  at  &c. ;  and  this  the  said  D.  is  ready  to  verify : 
Wherefore,  inasmuch  as  the  said  A.  B.  is  not  named  in  the  said 
writ  and  declaration,  the  said  D.  prays  judgment  of  the  said  writ 
and  the  said  declaration,  as  to  the  third,  fourth,  and  last  counts 
thereof,  and  that  the  said  writ  and  declaration  thereon  founded,  as  to 
the  said  last  mentioned  counts,  may  be  quashed,  &c.  PoweU  v. 
FuUarton  et  al.  2  Bos.  &;  Pull.  420. 

Note.-— On  demurrer  to  this  plea,  because  it  prayed  judgment  of  the 
whole  writ,  whereas  it  went  only  to  some  of  the  counts ;  the  Court  were  of 
opinion,  that  a  general  torit  of  debt  was  divisible,  and  might  be  abated  iu 
part,  and  the  rest  stand  good ;  and  that  if  the  petition  m  the  plea  were 
too  large,  the  Court  might  abridge  it,  and  ffive  judgment  according  to  law. 
See  2  Saund.  210,  note,  and  ante,  Law  of  Pleading  in  Abattfnent,  as  to 
the  Conclusion,  p.  75,  d&c. 
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Pl8a.     And  the  said  D.  comes  &c.}  when  Szc.,  and  prays  judg-WAirr  or 
ment  of  the  writ  aforesaid,  because  he  says  that  the  goods  mention-  '^-^^ties  iir 
ed  in  the  declaration  aforesaid,  if  any  were  delivered  to  and  re-  ^■*'°''^"^- 
ceived  by  the  said  D.,  were  delivered  to  and  received  by  the  said  D.  ^^;,  ^°|°* 
and  one  A.  B.  jointly,  they  being  partners  in  the  trade  or  business  named. 
of  a  carrier,  and  not  by  die  said  D  alone,  which  said  A.  B.  is  yet 
living,  to  wit,  at  8m;.,  and  this  be  is  ready  to  verify :  Wherefore, 
because  the  said  A.  B.  is  not  named  in  said  writ  or  declaradon,  the 
said  D.  prays  judgment  of  the  writ  aforesaid,  that  it  may  be 
quashed,  lac. 

Note. — On  demurrer  to  sucli  a  plea,  pleaded  to  an  action  on  the  cast, 
agauiat  a  carrier,  the  plea  was  adjudged  good ;  for  it  arises  quasi  ex  con- 
tractu.   Buddie  v.  WUion^  6  T.  R.  370. 

Plea.     And  the  said  D.  comes  &c.,  when  8z;c.,  and  prays  judg-  piea.   joint 
ment  of  the  writ  (and  (a)  declaration)  aforesaid,  because  he  says,  promissor  not 
that  the  said  several  promises  in  said  declaration  mentioned,  if  any  ''*"*^' 
such  were  made,  (6)  were  made  by  one  A.  B.  and  one  C.  F.joinuy  ^  ^  ?*i^ 
with  the  said  D. ;  (c)  and  which  said  A.  B.  and  C.  F.  are  and  each  notesVnot  ma- 
of  them  is  still  alive,  to  wit,  at  &c.,  and  this  he  is  ready  to  verify :  teiial. 
Wherefore,  because  they  are  not,  nor  is  either  of  them  named  in  said  W  In  tome 
writ  (and  declaration),  the  said  D  prays  judgment  of  the  said  writ,  »j>™»>*'*s  wdl 
(and  declaration)  and  that  the  same  may   be  quashed,  Sec.      1  Su^.^as  by  the 

Went.  17.  sddD.  jointly, 

and  not  by  the 
said  D  solely.^'  1  Went.  33.  Or,  by  said  D.  and  one  A.  B.  &<i.,  jointly  without  that  &c.,  by 
aaid  D.  solely.  (e)  "  And  not  by  said  D.  alone,"  is  added  in  some  forms.  1  Went.  16. 

Replication.     And  the  plaintiff  sa3rs  that  by  any  thing  in  said  Replication. 
plea  of  said  D.  above  alleged,  his  said  writ  (and  declaration)  ought  JJj,Si^"*°*°* 
not  to  be  quashed,  because  he  says  that  the  said  several  promises 
in  said  declaration  mentioned,  were,  {d)  and  each  and  every  of  (d)  In  some 
them  was  made  by  the  said  D.  alone j  in  manner  and  form  as  the  lorms,  «no^ 
plaintiff  hath  above  thereof  complained  against  him ;  and  this  he  Jf 'them  made 
prays  may  be  inquired  of  by  the  country.  i^  saM  A.  B. 

and  C.  P.  joint- 
ly inth  the  said  D.  bat  the  same,  and  each  of  them  were  made  by  the  said  D.  solely,  in  manner  4-c.'' 
1  Went.  88.  So  "  were  made  by  the  said  D.  separately,  and  not  jointly  by  the  said  D.  and  the 
said  A.  B.  and  C.  F.  in  manner  &c."    1  Went.  48. 

Pl.ea.     And  the  said  D.  comes  &£C.,  when  Sec.,  and  prays  judg-  Plea.  Another 
roent  of  said  writ  of  the  plaintiff,  because  he  says  that  at  the  time  jJJ^j'  °*^*    ■ 
of  the  making  of  said  several  (e)  supposed  promises  in  said  declara- 
tioo  mentioned,  the  said  D.  was  partner  in  trade  with  one  A.  B.  which  (e)  Not  m  the 
A.  B*  is  yet  living,  to  wit,  at  fac. ;  and  that  die  said  several  promises  original. 
in  said  declaration  mentioned,  (e)  if  any  such  were  made,  were,  and 
each  of  them  was  made  by  the  said  A.  B.,  jointly  with  the  said 
D.  and  not  by  the  said  D.  alone,  as  by  the  said  writ  is  supposed ; 
and  this  the  said  D.  is  ready  to  verify :  Wherefore,  8ic. 

Replication.     And  the  plaintiff  says,  that  his  writ  aforesaid  ReDlicatioD. 
ought  not  to  be  quashed,  because  he  says  diat  die  said  A.  B.  and  pretend^Va^- 
D.  are  one  and  the  same  person,  and  not  other  or  different  per-  ner,  one  and 
sons ;  and  that  the  promises  in  said  declaration  mentioned  were  not  the  same  per- 
made  by  any  other  person  of  the  said  name  of  A.  B.  joindy  with  ^^ 
said  D.  but  by  the  said  D.,  odierwise  A.  B.  solely,  as  the  plaintiff 
hath  above  thereof  complained  against  him ;  and  this  he  prays  may 
be  mquired  of  by  the  country,     i  Went.  60. 
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WAirr  OP  NoTE«— Tried  before  Lord  Mansfield,  GuildhaU,  1783^  and  a  vbrdiet  for 

PARTIES  IN.     plaintijK 

PESSOITAI/IT 

Plea.  Joint  '  Plea.  And  the  said  D.  comes  &c.,  when  &c.,  and  prays  oyer 
obligor  not  of  the  said  writing  obligatory,  and  it  is  read  to  him  in  thesjB  words : 
^^*°^^  Know  all  men  &c.  [set  forth  the  bond,  but  not  the  condition ;]  which 

being  read  and  heard,  the  said  D.  says  that  the  said  A.  in  said 
writing  named,  duly  sealed  and  executed  the  said  writing,  and  thjsre-* 
by  became  jointly  bound  with  the  said  D.  to  the  plaintiff,  to  wit,  on 
Sz;c.,  at  &c. ;  and  that  the  said  A.  is  still  alive,  to  wit,  at  he. ;  and 
this  he  is  ready  to  verify :  Wherefore,  inasnauch  as  the  said  A.  is 
not  named  in  said  writ,  the  said  D.  prays  judgment  of  said  writ, 
diat  the  same  may  be  quashed.  Sec.     1  Went.  57,  65. 

Plea.  Joint  Plea.  And  the  said  D.  comes  and  defends  8ic.,  when  &c., 
Samed!"*^"'^  and  prays  judgment  of  the  writ  aforesaid,  because  he  says  tliat  one 
A.  B.  on  &c.,  at  &c.,  subscribed,  sealed,  and  as  his  deed  delivered 
to  the  plaintiff,  the  said  charter-party  of  affreightment  in  said  deola- 
1  ration  mentioned,  and  that  the  said  A.  B.  and  the  said  D.  by  the 
same  charter-party,  became  jointly  bound  to  the  plaintiff;  whicn  said 
A.  B.  is  still  hving,  to  wit,  at  be. ;  and  this  he  is  ready  to  verify  : 
Wherefore,  for  that  the  said  A.  B.  is  not  named  in  the  writ  afore- 
said, the  said  D.  prays  judgment  of  the  same,  and  that  the  same 
may  be  quashed,  &c.     See  I  Lilly  En.  7. 

^'^'  ^o  m  And  the  said  D.  comes  and  defends  ficc.,  when  fcc.,  and  says  that 
to  recover  *  **  if  the  said  sum  of  JC1890  in  the  declaration  abovementioned  be  due 
mosey  lost  by  and  owing  to  the  plaintiff,  the  same  is  joindy  due  and  owing  to  him 
gaming  J  joint  from  the  said  D.  and  one  G.  R.  and  one  G.  A.,  and  that  the  same, 
^''^    "■  or  any  part  thereof,  is  not  due  and  owing  from  him  the  said  D« 

Adjudged  good  alone ;  or  with  the  said  G.  R.  and  G.  A.,  and  that  the  said  G.  R. 
on  demurrer,    gnj  Q^  a.,  at  the  time  of  exhibiting  the  bill  of  the  plaintiff  against 
him  the  said  D.,  were,  and  each  of  them  still  is  living,  to  wit,  at  A« 
kc.j  and  this  &c« ;  Wherefore,  &c.     7  T.  R.  257. 

NOTES  ON  THE  FLEA  OF  JOINT  OONTRACTOR,  &e. 

How  pleaded.  jf  ^ne  co-obligor,  co-covenantor,  or  one  partner  be  sued,  he  maj 
See  ^^^\,  plead  in  abatement  of  the  writ.  Cro.  Eliz.  355.  But  in  such  plea 
Pig.  At)ate."     jj  ^^g^  Y)Q  averred,  that  the  other  is  living ;  otherwise  the  plea  is 

bad.    Cro.  Eliz.  544 ;  I  Saund.  291 ;  1  Vent  34. 

1  Saund.  Rep.      And  it  must  be  pleaded  in  dbatemeni;  for  if  the  defendant  demand 

154 ;  note  291 ;  qj^j.  ^jkd,  demur,  the  plaintiff  shall  have  judgment ;  for, the  Court  will 

WimamB*8  ed!  P^^s^inie  that  the  other  ohUgors  never  sealed  it(l)     Qilbert  v.  Baihj 

1802.  '  1  Str.  503 ;  1  Esp.  N.  P.  246.      Yet  if  the  bond  appear  on  the  faoe 

of  the  declaration  to  be  joint,  it  may  be  moved  in  arrest  of  judgment 

by  the  defendant,  but  aHter  if  it  does  not  so  appear.     Homer  v.  Maori 

cited  5  Burr.  2614  ;  see  I  Saund.  291  (4). 

It  seems  that  such  a  plea  in  abatement  must  not  only  aver  that 

another  sealed  the  bond  or  deed,  but  also  that  he  is  aUve.     For  both 

of  thege  avern^ents  are  essential  to  abate  the  action.      1  Lutw.  1195, 

^         697 ;  Lilly  Ent.  2 ;    1  Salk.  32 ;    Com.  Dig.  Abate.  F.  8 ;  1  Saund. 

'    291  (2)  (4).. 

But  It  is  otherwise  in  the  case  of  plaintiffs;  for  in  such  case  if  all 
_  the  joint-covenantees,  obligees,  or  partners,  be  not  namQ4  in  actions  on 
contracts f  the  plaintiff  shall  be  nonnsuited  on  the  trial;  and  it  majr* 
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be  0K>Ted  in  arrest  of  judgment ;  and  if  it  appear  on  the  declaration,  Wakt  or 
may  be  assigned  for  error.      Graham  v.  Robertson^  2  T.  R.  282 ;  ^ABTnes  nr 
Scott  7.  Godwin,  2  Bos.  71,  72,  73.      But  in  torts,  it  can  only  be  ^«»»o»^"- 
pleaded  in  abatement,  even  though  it  appear  on  the  declaration* 
Addison  ▼.  Overend,  6  T.  R.  766. 

So  in  actions  against  carriers,  it  may  be  pleaded  in'abatement, 
that  all  are  not  joined ;  for  it  is  quasi  ex  contractu,  Buddte  r.  Wilson, 
6  T.  R.  369.  So  in  actions  against  owners  on  contracts  of  master. 
Salk.  440. 

In  a  plea  in  abatement,  that  another  ought  to  have  been  sued  with  V«oue  not  no* 
the  defendant,  it  is  not  necessary  to  lay  a  venue ;  and  if  it  be  pleaded  ^^"^'^ 
such  person  is  alive,  to  wit,  in  Spain,  it  will  be  considered  as  pleaded 
witboot  a  venue.     Neal  v.  De  Garay,  7  T.  R.  243, 

2.  IN  THE  KEALIT. 

Plca.     And  the  said  D.  comes  &c.|  when  &€.,  and  says  that  Waht  of 
the  said  A.  B.  {the  obligor)  had  issue,  the  said  D.  and  one  C.  his  JJ^JJJJr  " 
daughteri  and  coheirs,  which  said  C.  married  one  J.  S.  gentle-  p|^^    Colioir 
man,  and  the  said  J.  S.  and  C.  had  issue  between  them,  K.  S. ;  of  obBgor  not 
and  afterwards  the  said  C.  died  at  &c.,  which  said  R.  S.  is  heir  namod. 
of  the  said  C.  and  the  said  R.  S.  is  yet  alivei  to  wit,  at  he. ;  against 
which  said  R.  S.  together  with  the  said  D.,  the  said  nlaintiffi  ought 
to  have  brought  her  action  aforesaid  ;  and  Ais  the  said  D.  is  ready 
to  verify :  Wherefore,  because  the  said  R.  S.  is  not  named  b  the 
plaintiff's  writ  aforesaid,  the  said  D.  prays  judgment  of  the  same, 
that  it  may  be  quashed,  &C.     3  Ins.  Cler.  64. 

Note. — ^By  Mass.  Stat  1788,  chap.  66,  §  5>  it  ia  enacted,  that  in 
certain  cases,  lands  shall  be  made  liable  in  the  hands  of  heirs  and  devi- 
sees, and  their  heirs  and  assifps.  Quere,  therefore,  if  the  above  plea  be 
not  good  in  such  case  ?  or  if  the  heirs  and  devisees  may  be  suea  sepsr 
rately  ?    The  question  does  not  appear  tahave  been  settled. 

Plea.     And  the  said  D  comes  and  defends  &;e.,  when  &c.,  and  Flea-  Anodier 
prays  judgment  of  the  writ  aforesaid,  because  he  says,  that  at  the  Jj^|ij'},j^ 
time  when  the  said  trespass  is  supposed  to  have  been  done,  he  held  put.' 
the  messuage  &c.  aforesaid,  as  tenant  in  common  with  one  A.  B. 
who  is  still  living,  {a)  to  witj  at  ^.;  and  the  trespass  aforesaid,  fa^Noti 
upon  said  messuage  &c.,  if  any  was  done,  was  done  by  the  said  '*'^* 
A.  B.  and  the  said  D.  as  such  tenants  in  common  ;  and  this  he  is 
ready  to  verify.:  Wherefore,  inasmuch  as  the  said  A.  B.  is  not  nam- 
ed io  said  wri^  he  prays  judgment  of  said  writ,  &c. 

KoTE.--4f  one' tenant  in  common  be  sued  alone,  in  trespass,  trover,  or 
case  for  any  thing  respecting  the  land  held  in  common,  he  may  plead  it  in 
abatement  Clif.  En.  7 ;  PL  16 ;  Bro.  Action ;  Case  32 ;  Jointenancie,  12 ; 
5  T.  R.  651 ;  1  Saund.  291  c,  WilHams*s  notes ;  Lib.  PL  2. 

8.  CO-EXECUTOR  NOT  NAMED,  fe«. 

PfEA.     And  the  said  D.  comes  and  defends  the  force  and  irgury^  Waito  ^- 
vAen  ^c,  and  prays  judgment  of  the  writ  aforesaid,  because  he  TAMTm. 
saith  that  the  said  J.  H.  (testator)  made  his  will  on  he.,  at  Sic.,  piea.  Anotfaer 
and  thereby  did  constitute  and  appoint  the  said  D.  and  one  J.  F.  execi^'  not 
executors  of  the  said  will,  and  thereafterwards,  on  iic.  died ;  after  '**'° 
vfbose  death  the  said  J.  F.,  together  with  the  said  D«,  as  executors 
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Wajtt  or  of  said  wiB,  did  there  administer  diners  goods  and  chattels  which 
FARTWB.  ^^g  ^f  ^^  gj^jj  j^  ji^  at  the  time  of  his  death  ;  which  said  J.  F. 
fa)  No  venue  jg  gtjji  jj^ng ;  (b)  to  wit,  at  &c.,  and  this  the  said  D.  is  ready  to 
7T?b!^'.     verify:  Wheretbre,  because  the  said  J.  F.  is  not  named  in  said 

writ,  he  prays  judgment  of  the  said  writ,  and  that  the  same  may 

be  quashed.     1  WiUes,  40. 

KoTE. — ^This  was  the  case  of  Alexander  v.  Mawfum ;  and  it  wa«  oh* 

jected  on  demurrer,  that  the  defendant  had  pleaded  a  full  defence ;  but  the 

ftN  fi  p  ft  T   ^^^  adjudged  that  the  defenoe  waa  only  naif  defence ;  and  that  it  is  ab- 

te^K^i  itaV  solutely  neceaeary  for  the  executor  to  aver  that  his  co-executor  (6)  a(i- 

fS,      » ii-ov.  ^inxsUTtd.    AlUer,  it  should  seem  of  adminifltering  when  it  is  pleaded  to 

"*•  the  plaintiff 's  ability.    2Bac.296. 

RepUeation.  Replication.     And  the  plaintiff  says,  that  his  writ  aforesaid,  by 

No  co-execiH  yg^son  of  the  allegations  aforesaid,  ought  not  to  abate,  because  he 

says  that  the  said  testator  did  not  constitute  or  appoint  the  said  J.  F. 

executor  of  his  will  aforesaid,  as  the  said  D.  hath  above  alleged  ; 

and  this  he  prays  may  be  mquired  of  by  the  country.      3  Ins. 

CI.  62. 

Note.— By  Mass.  Stat  1783,  chap.  24,  6  17,  where  there  are  sever- 
al executors,  none  shall  intermeddle  as  such,  but  those  who  ^ive  bond. 
Quffire,  if  such  fact  of  omission  to  give  bond  might  not  be  repUed  to  the 
plea  of  co-executor  ? 

Replication.  REPLICATION.  And  the  said  D.  says,  that  by  any  thing  above 
nevOT  adn^-  ^®g®^>  ^^^  ^"^  aforesaid  ought  not  be  quashed,  because  he  says 
tered.  '  that  the  said  J.  F.  after  the  death  of  the  said  testatcM*,  never  ad- 

ministered any  of  the  goods  or  estate  which  were  of  the  said  testa- 
tor, at  the  time  of  his  death  as  executor  of  said  testator ;  and  this 
he  prays  may  be  inquu*ed  of  by  the' country.     3  Ins.  CL  51. 

Plea.  Co-ad-       Plea.     And  the  said  D.  comes  &c.,  when  &c.,  and  prays  judg- 

"^°!S***^'  ^^^  "^®°^  ^^  ^^^  ^"'  aforesaid,  because  he  says  that  after  the  death  of 

°*"^  the  said  A.  B.,  to  wit,  on  &cc.,  at  be.,  administration  of  all  the  goods 

and  estate  of  said  A.  B.  was  committed  according  to  law,  to  the 

f^a^Notneces-  said  D.  and  one  C.  F.,  which  said  C.  F.  is  yet  living,  (a)  to  witj 

nzy.  1  T.  R.  ^f  ^^.^  ^nA  this  he  is  ready  to  verify  :  Wherefore,  because  the  said 

C.  F.  is  not  named  in  said  writ,  the  said  D  prays  judgment  of  said 

writ,  and  that  it  may  be  quashed.  Sec.     3  Inns.  CI.  53. 

Aliter.  Plea.  Plea.  And  the  said  D.  comes  &c.,  when  &c.,  and  prays  judg- 
Sn^T*  ^^^  "^^"^  ^^  *^  ^"'  aforesaid,  because  he  says  that  after  the  death  of 
the  said  A.  B.,  to  wit,  on  Sec.,  at  a  court  of  Probate,  holden  at  &c., 
within  and  for  the  county^  of  &c.,  before  B.  G.  judge  of  said  court, 
administration  of  all  and  singular  the  goods  and  estate,  which  were 
of  the  said  A.  B.  at  the  time  of  his  death,  was  in  due  form  of  law 
committed  to  the  said  D.  and  one  C.  F.,  of  &c.,  which  said  C.  F* 
is  still  living ;  and  all  this  he  is  ready  to  verify :  Wherefore,  be- 
cause the  said  G.  F.  is  not  named  in  said  writ,  the  said  D.  prays 
judgment  of  said  writ,  that  the  same  may  be  quaked,  &c. 

NOTES  ON  THE  PLEA  OF  EXECUTOR,  d^. 

If  one  execntor  or  administrator  be  misnamed,  the  other  may  plead, 
that  there  is  another  executor  or  administrator,  (naming  him  by  his 
true  name,)  not  named,    i  Com.  Dig.  Al^te.  F.  10. 
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If  an  infant  executor  is  sued,  he  must  defend  hj  guardian ;  by  Wamt  ov 
attorney  would  be  bad,  though  an  executor  of  fall  age  be  joined ;  aU"  pabtui. 
ter,  if  they  sue.     Str.  783 ;  2  Saund.  213  ;  3  Bulf.  80.  ' 
.    And  the  plea,  that  a  co-executor  is  not  named,  is  good,  thoo^  it 
does  not  say  that  the  will  is  proved.    9  Co.  376. 

By  Mass*  Stat.  1783,  ch.  24,  §  19,  if  a  femie  sole  co-executrix 
or  co-administrator  marry,  this  shall  be  an  extinguishment  of  her 
power ;  and  the  other  executor  or  administrator  may  proceed  as  if  she 
were  dead. 

6.  jyiever  Executor. 

Plea.    And  the  said  D.  comes  and  defends  &c,,  when  Stc.,  and  NsTm  noMi- 
praTsjudgroent  of  the  plaintifis'  writ,  because  he  says  that  he,  the  ^'^^^ 
3aid  D*  is  not  e^ecqtor  to.  tbe  last  will  and  testament  of  the  said  Plea.    Never 
A.  B.  nor  hath  he  ev^  administered  as  such  upon  any  of  the  goods  ^^^^'^^ 
or  estate,  rights  or  credits  of  the  said  A.  B.,  and  this  he  is  rei^y  to 
verify  :  Wherefore,  he  prays  judgment  of  said  writ,  and  that  the 
same  may  be  quashed,  iic.  J.  SctixitanI 

JRspLiCATioN.     And  the  plaintii^  say  their  writ  aforesaid  ought  Replicaaon. 
DoC  to  abate,  because  they  say,  that  at  the  time  of  the  purchase  of  £seciitor  of 
their  writ  aforesaid,  and  for  a  long  time  before,  and  ever  since,  the  ^.^'"^^^'^"K* 
said  D.  administered  upon  the  goods  and  estate,  rights  and  credits 
of  the  said  D.,  as  executor  of  the  said  A.  B.'s  last  wlQ  and  testa- 
ment ;  and  thb  the  said  plaintiffi  pray  may  be  inquired  of  by  the 
ooont^.     Frantii  v.  Wynn^  C.  C.  P.  Essex,  1781. 

W.  Ptnchon. 

Note. — This  plea  is  more  usually  pleaded  in  bar ;  and  qusre,  if  bar  be 
not  moot  proper  ?  for  generally  a  plea  in  abatement  should  give  the  plain- 
tiff a  better  writ ;  but  this  shows  he  ought  not  to  have  any.  Ld«  Raym. 
345,693. 

6.  Death  of  Co-Defendant. 

Plba.     And  the  said  D.  comes  bc«,  (a)  when  ^e.,  and  pro-  Dsatb  o9 
testing  that  be  is  not  guilty  of  the  trespass  aforesaid,  as  the  plain-  co^DBmn. 
tiff  hath  above  declared  against  him,  for  plea  says,  tliat  the  afore-  p"' 
aaid  C,  one  of  tbe  defendants,  is  dead,  and  died  the  day  before  die  fe^duit  dead, 
purchase  (a)  and  service  of  this  writ,  at  &c. ;  and  this  he  is  ready  before  writj 
ID  verify :  Wherefore  he  prays  judgment  of  said  writ,  that  it  may  be  P«'cl*»~d. 
quashei&c.        •  ^    ^  •"    «  JSiSS!'"*' 

Replt<cation.     Add  the  said  plamtiff  says»  that  his  said  writ,  by  Replication, 
reason  of  the  allegations  aforesaid,  ought  not  to  be  quashed,  because  Co-defendant 
he  says,  that  the  said  C.  on  the  day  of  the  purchase  (b)  and  service  ^^ 
of  this  writ,  to  wit,  on  &c.,  at  fcc.,  was  alive  and  not  dead,  as  the  jjZSv 
said  D.  hath  above  aUeged  :  and  this  he  prays  may  be  inquired  of 
by  the  country.' 

NoTK. — This  plea  is  declared  good  by  many  anthoritiea,  even  in  the 
case  of  torts.  Bro.  Brief.  175;  Hard.  114;  1  Com.  Dig.  Abate.  £.  17;  H. 
35;  IBac.  8 ;  for  the  writ  was  lake  at  thetime  of  saing  it  out  See  post, 
Peath  pending  the  Suit 
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Noir-TXITAV- 
CY. 

Pka.    Not 
tenant  of  the 
freehold;  in 
dower. 

(a)  <<  Comes 
and  eays,**  is 
Mid  to  bo  the 
proper  defence. 
8  Ins.  10,  99. 

Boj^icaUim.  Ig 
tenant 


?•  Jftin-Tenancy. 

Plca.  And  the  said  D.  comes  and  defends  his  righty  when 
&zc.|  (a)  and  says  that  he  cannot  render  her  dower  to  the  plaintiff  of 
the  tenements  aforesaid  with  their  appurtenances,  because  he  says 
that  he  is  not,  nor  was  on  the  day  oi  purchasing  the  writ  aforesaid, 
or  ever  afterwards,  tenant  of  the  freehold  thereof  of  the  plaintiff; 
and  this  he  is  ready  to  verify :  Wherefore  he  prays  judgment  of 
the  writ  aforesaid,  that  it  may  be  quashed,  Sz;c 

Replication.  And  the  plaintiff  says,  that  her  said  writ,  by 
reason  of  the  allegations  aforesaid,  ought  not  to  be  quashed,  because 
she  says  that  on  the  day  of  the  purchase  of  her  said  writ,  to  wit, 
on  8zc.,  the  said  D.  was  tenant  of  the  freehold  of  the  tenements 
aforesaid,  and  appurtenances  as  by  her  writ  Is  above  supposed ;  and 
this  she  prays  may  be  inquired  of  by  the  country.  3  Ins.  Cler. 
95,  99. 

NoTE.-*-By  Maes.  St  1783,  ch.  40,  §  1,  dower  shall  be  assigned  ^y  the  heir 
or  the  other  person  having  the  next  immtdiatt  estate  of  freehold  or  inheri" 
iauiee^  and  in  deikult  thereof,  an  action  may  be  brought  **  against  the  <eti- 
amJt  t»  posaessumf  or  such  persons  who  have  or  claim  right  or  irJuritanee 
in  the  same  estate."  This  plea  may  therefore  be  pleaded  when  the  ac- 
tion IB  brought  against  one  who  is  not  tenant  %n  possession  ;  but  it  is  aj^re- 
bended  that  such  a  plea  by  a  tenani  in  possession  would  be  bad. 

Actions  in  ejectment  are  usually  brought  in  this  commonwealth  against 
tenants  in  possession ;  and  the  tenants  are  liable  for  what  they  hold,  by 
Stat  1795,  ch.  75,  §  2.  But  by  Stat  1797,  ch.  50,  §  4,  it  seems  that  <"  dms- 
er  and  other  real  actions**  may  be  brought  against  persons  not  in  possession ; 
and  quaere  in  such  case,  if  the  above  plea,  omitting  the  parts  in  italics,  might 
not  be  pleaded  ? 


8,  J^Bsnamer. 


MifiroicBm 

OW  FBAtON, 

Plea.  Miino- 
merof  mu* 
name. 

(h)  Or,  upon 
whom^eplfs. 
writ  wM  teiT- 
od  by  the  name 
offcc 

(d)  **  Without 
some  entries. 

Beplicatlan. 
Known  by  one 
nameas  weQ 
ai  the  other. 

(e)  Not  in  the 
original. 


1.  OF  PERSON. 

Plea.  And  C.  D.  (b)  who  is  impleaded  by  the  name  of  C. 
F.  (c)  in  his  proper  person  comes  and  defends  &;c.,  when  &c.,  and 
saith  that  he  now  is,  and  always  was,  called  and  known  by  the 
surname  of  D.  and  {d)  not  F.  as  by  the  said  writ  and  declaration 
b  above  supposed ;  and  this  he  is  ready  to  verify :  Wherefore 
he  pr^s  judgment  of  said  writ,  that  said  writ  may  be  quashed, 
&c.     Plead.  Ass.  452;  3  Ins.  CI.  81,  79. 

(c;  By  his  attorney  (unless  by  authority),  would  be  bad.  See  notes, 
diis  that  the  said  C.  D.  now  is  or  ever  was  called  or  known  by  the  name  of  Si 
2  Tidd.  169 ;  1  Went  82 ;  8  Ins.  Cler.  81. 

Repucation.  And  the  plaintiff  says,  that  by  any  thine  above 
alleged,  his  said  writ  ought  not  to  be  quashed,  because  he  says 
that  the  said  C.  D.  who  appears  to  said  writ,  is  the  same  person 
against  whom  the  plaintiff  sued  his  writ  aforesaid,  and  is,  {e\  and  at 
the  time  <f  the  purchase  and  service  of  said  writ  ton*,  called  and 
known  as  well  by  the  name  of  C.  F.  as  by  the  name  of  C.  D. ; 
and  this  he  prays  may  be  mquired  of  by  the  country.  3  Ins.  CK 
79 ;  Reg.  PL  288.     '  ^  ^  ^ 


See..'*  is  hi 
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Replication.     And  the  plaintiff  says  &c.,  [as  before,]  because  MiswoMEaoF 
he  says,  that  the  (a)  said  C.  is  known  and  called  by  the  name  of  ^^*"°'«^- 
C.  F.,  and  by  that  name  hath  always  from  her  birth  been  known  Replication, 
and  called,  as  by  the  said  writ  is  supposed  ;  and  this  he  prays  may  Smrsued.^^ 
be  inquired  of  by  the  country.     3  Ins.  CI.  82.  ^^^  S^^  ^^ 

Note  (o.) — ^If  both  the  christian  and  surname  he  mistaken,  would  it  not 
be  proper  to  say,  '^  that  A.  B.,  who  appears  by  the  name  of  C.  D.,  is  the 
same  person  against  whom  the  plaintiff  sued  out  his  writ  aforesaid,  and  is, 
and  always  was  known,"  &c.  ?  For  *^  (ht  said "  would  admit  the  name. 
5  T.  R.  487. 

Plea.     And  now  J.  W.  D.  comes  and  defends  &&c.,  when  &c.;  Plea.  To  scire 
and  says  that  he  is  the  same  person  against  whom  the  said  writ  was  ^^}^  against 
purchased,  and  upon  whom  the  same  was  served  by  the  name  of  ofdiSitian™*' 
!•  S.  D.,  and  that  he  was  baptized  by  the  name  of  I.  W.,  and  by  name. 
the  same  name  has  always  hitherto,  since  his  baptism,  been  called 
and  known ;  without  this,  that  he  now  is,  or  at  the  time  of  the  pur- 
chase or  service  of  the  said  writ  was,  or  ever  since  has  been  called 
and  known  by  the  christian  name  of  I.  S.,  as  by  the  plaintiff's  writ 
is  supposed ;  and  this  Sec. :  Wherefore,  &c.  W.  Prescott. 

Replication.    And  the  plaintiff  saith,  that  the  said  D.  ovght  not  Replication. 
te  he  admitted  to  plead  the  plea  aforesaid^  by  him  pleaded  in  abate-  ®y  estoppel, 
ment  of  the  said  writ,  because  he  says  that  the  said  D.  by  his  bond,  h^d  bound  *" 
by  which  he  became  bail  as  aforesaid,  sealed  with  his  seal,  and  himself  by  that 
delivered  to  B.  B.  Esq.,  sheriff  of  the  said  county  of  Essex,  and  ^®  "^  ^ 
which  bond  is  here  in  Court  to  be  produced,  acknowledged  and 
affirmed  his  name  to  be  1.  S. ;  and  this  the  plaintiff  is-  ready  to 
verify  :  Wherefore  he  prays  judgment  if  the  said  D.  shall  be  ad- 
mitted  to  plead  his  said  pleay  tn  abatement  of  the  said  writ  against 
Us  deed  aforesaid,  and  that  bis  said  writ  may  be  adjudged  good  and 
sufficient  in  law,  and  lor  want  of  an  answer  of  the  said  D.  in  this 
behalf,  that  execution  may  be  awarded  against  the  said  D.  for  his 
debt  and  damages  aforesaid,  &c.     Sparhawk  v.  Smethurst,  Essex, 
S.  J.  C.  1801*     Defendant  was  defaulted  the  next  term. 

T.  Parsons. 

Note. — ^This  plea  rightly  concludes  by  relying  on  the  estoppel,  for  every 
plea  should  have  its  proper  conclusion.  Co.  Litt  352.  And  it  is  not  mere 
matter  of  form ;  for  by  not  doing  it,  the  party  may  sometimes  lose  his  ad- 
vantage.   See  1  Saund.  325.  Notis  (4.) 

Pi«EA.     And  C.  D.  upon  whom  the  writ  of  the  plaintiff  was  Plea.  Misno- 
served,  and  against  whom  the  plaintiff  complains  by  the  name  of  "j^^f^*""^"' 
A.  D.  in  his  own  person,  comes  (b)  and  defends  &tc.,  when  &C.,  and         *     , 
says,  that  (c)  he  was  baptized  by  the  name  of  C.,  and  by  the  ^.^^^ hlxsem- 
christian  name  of  C.  hath  always,  since  his  (c)  baptism,  hitherto  hU,  right. 
hoen  called  and  known ;  (d)  without  this,  that  he,  the  said  C.  D.,  Wiiies,40.  See 
now  is,  or  at  the  time  of  the  purchase  and  service  of  said  writ  was,  or        * 
ever  before  had  been  known  by  the  christian  name  of  A.,  as  by  said  (^^  *7^^  ^^ 
writ  is  above  supposed  ;  and  this  he  is  ready  to  verify :  Wherefore  hia^bcen"^"^' 
be   prays  judgment  of  said  writ,  that  it  may  be   quashed,  Siz;c.  known  by  the 
2 Tidd's  Prac.  169  j  1  Went.  37.  "Zm^^^. 

without  saying  "baptized."    «  Mod.  116»  B.  K.  H.  28«. 
(d)  Semble,  a  travene  unnecessaiy.    6  Mod.  116 ;  Ld.  Raym.  1016.  S.  C. 
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MiiiroMx&or      NoTC— -If  for  miflnomer  of  wife,  the  plea  should  state,  C  D.  and  one  E. 
PERSON.  his  wife,  who  is  sued  by  the  name  of  &-c.    Plea,  C.  D«  and  the  who  is 

sued,  &c.  would  be  bad.    8  T.  R.  515. 

Replication.  REPLICATION.      And  the  plaintiff  saith,  that  his  writ  aforesaid 

Known  by  one  ought  not  to  be  quashed  by  reason  of  any  thing  in  the  plea  above 
M  tiw^ther.  alleged,  because  he  says  that  the  said  C.  D.,  who  now  appears  to 
said  writ  and  declaration,  is  the  same  person  against  whom  the  plain- 
tiff sued  out  his  said  writ,  and  was  at  that  time,  and  still  is  known 
and  called,  as  well  by  the  name  of  A.  D.  as  by  the  name  of  C.  D. ; 
and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country. 
I  Went.  37,  38,  47,  50 ;  and  1  Bos.  &  Pul.  60. 


How  pleaded. 

What  defence 
good. 


What  plea 
good. 


Known  by 
both  names. 


NOTES  ON  PLEAS  OF  MISNOMER  OF  DEFENDANT. 

It  is  said  in  many  books,  that  misnomer  should  be  pleaded  with- 
out defence  ;  but  it  seems  this  is  not  correct ;  but  It  should  be  plead- 
ed with  half  defence.     Willes's  R.  40 ;  and  ante,  Defence,  p.  73. 

Where  a  defendant  is  sued  by  the  name  of  J.  R.,  and  he  is  baptized 
by  the  name  of  R.  J.,  he  may  plead  it  in  abatement.  Jones  v.  Mac- 
quUUny  5  T.  R.  195. 

If  the  defendant  is  sued  by  a  wrong  christian  and  surname,  he 
may  plead  it  in  one  plea,  and  it  is  not  double.  Read  v.  Matteur, 
B.  R.  H.  286. 

The  defendant  need  not  aver  that  he  was  baptized  by  his  christian 
name,  but  only,  that  such  is  his  name,  and  by  that  name  he  was  al- 
ways called.  B.  R.  H.  286 ;  Walden  t.  Hobnan,  6  Mod.  116 ;  S.  C. 
2  Ld.  Raym.  1015. 

It  is  said  in  The!.  Dig.  quoted  I  Com.  Dig.  Abate.  F.  17,  that  the 
defendant  may  plead  in  abatement,  though  he  be  known  by  the  name 
by  which  he  is  sued ;  and  this  seems  countenanced  by  the  decision 
in  Evans  y.  King,  (Willes's  R.  554,)  where  it  is  said  by  the  Court, 
that  a  person  cannot  have  two  christian  names ;  and  in  that  case 
another  christian  name  was  given  to  the  defendant  by  an  tUias  dictus  ; 
and  for  that  the  writ  was  quashed. 

But  in  Bowen  v.  Shapcott,  (1  East,  542,^  a  replication  to  a  plea  in 
abatement,  that  the  defendant  was  known  by  the  one  name  as  well  as 
the  other,  was  adjudged  good  on  demurrer  ;  and  so  is  Sabine  v.  John^ 
stone,  (1  Bos.  and  Pul.  60,)  on  a  similar  replication.  Quaere,  there- 
fore, if  the  case  in  Willes  be  law,  or  if  the  two  names  appearing  on 
the  declaration  makes  any  difference  1 

In  a  plea  of  misnomer  it  is  bad  to  say,  the  said  C.  D.,  for  the  said 
affirms  the  name  in  the  writ.  Roberts  v.  Moor,  5  T.  R.  467 ;  3  Wil. 
413.  So  it  is  bad  to  say,  that  the  defendant  is  the  same  person  against 
whom  d&c.     Lutw.  10;  1  Com.  Dig.  Abate.  F.  17. 

One  defendant  cannot  plead  in  misnomer  of  another.  Lutw.  36. 
Nor  does  the  misnomer  of  one  abate  the  writ  to  all.     8  Co.  159  b. 

The  defendant,  in  a  plea  of  misnomer,  must  give  his  surname  as 
well  as  christian  name,  although  his  surname  be  in  the  declaration  ; 
and  therefore  a  plea  which  began,  "  And  he  against  whom  the  .plain- 
tiff hath  exhibited  his  bill,  by  the  name  of  J.  S.,"  pleads  his  christian 
name  is  C,  was  on  demurrer  adjudged  bad  for  the  cause  aforesaid. 
Haworth  v.  Spraggs,  8  T.  R.  515. 
If  by  attorney.  It  is  said,  misnomer  must  be  pleaded  in  proper  person,  and  not  by 
attorney;  for  by  making  an  attorney,  the  writ  is  acknowledged. 
F.  N.  B.  27  a.  But  it  seems,  if  there  be  a  special  letter  of  attorney 
for  this  purpose,  it  will  be  good.  Lutw.  1 1 ;  Com.  Dig.  Abate.  F. 
18,  J.  17.  * 


What  bad. 


See  2  Saund. 
209  a.  (Wil- 
Bams^  notis. 


•s. 
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If  a  bond  be  signed  by  A.  by  tbe  name  of  B.,  and  he  {deads  mis-  Miskomhr 
nomeT>  the  plaintiff  may  plead,  that  he  signed  the  bond  by  the  name  ^'  p>asok. 
of  B»,  and  estop  him,  by  demanding  judgment,  if  against  his  bond  When  defen- 
he  ought  to  be  admitted  to  say  his  name  is  A. ;  but  the  defendant  ^t  is  estop- 
may  rejoin,  and  plead  non  est  factum;  and  this  he  must  do  without  ^^^ 
oyer;  but  if  he  prays  oyer,  he  admits  his  name  to  be  B.     lAnch  r. 
Hook,  6  Mod.  225 ;  Ld.  Raym.  969. 

Pleas  in  abatement  should  be  critically  exact  in  form ;  for  being 
dilatory,  they  are  odious,  and  are  not  within  the  statute  concerning 
general  demurrers ;  and  therefore  defects  of  form  may  be  taken  ad- 
vantage of,  though  not  assigned  for  special  cause.  So  where  the 
defendant,  in  a  plea  of  misnomer,  concluded  by  praying,  ''if  the  bill 
&c.,  and  that  the  same  may  be  quashed  ;  it  was  adjudged  bad«  for  not 
p-aying"  judgment  of  ihQ  bill  &»c,  on  special  demurrer.  Hixon  t. 
Bims,  3  T.  R.  185. 

2.    OF  OFFICE. 

Plea.    And  the  said  D.  comes  and  defends  &c.,  when  Szc.,  and  Misitomer 
says  that  the  said  A.  B.  in  his  life-time,  to  wk,  on  &c.,  at  &c.,  made  **'  ^'*"^■• 
his  last  will  and  testament,  and  therein  ordained  and  appointed  the  ^^'  f^f^\ 
said  D.  executor  of  his  said  last  will  and  testament,  and  died ;  after  is^tor. 
whose  death  the  said  D.,  as  such  executor,  administered  the  goods 
and  e^ate  of  the  said  A.  B. ;  {a)  without  this,  that  the  said  A.  B.  ^g^t^lST-" 
died  intestate ;  and  ,this  he  is  ready  to  verify  :  Wherefore,  because  luteiy  Deces- 
tbe  said  A.  B.  is  not  named  executor  in  said  writ,  he  prays  judg-  m^.  Saik.  297, 
ment  thereof,  and  that  the  same  may  be  quashed,  fac.  J^ »  *  ^^ 

Plea.     And  the  said  D.  comes  and  defends  fee.,  when  &c.,  and         Adminis- 
prays  judgment  of  the  said  writ,  because  she  says  that  on  &£C.,  at  trurix,  not  ex- 
&c.,  the  said  A^  B.  died  intestate ;  after  whose  death,  to  mty  on  be.,  ecutrfx. 
at  &c.,  administration  of  all  the  goods  and  estate  which  were  of  the  ^i,)  Qiuere,  if 
said  A.  B.  at  the  timer  of  his  death,  was  in  due  form  of  law  com*-  this  be  neces- 
mitted  to  tbe  said  D.  (6)  by  B.  G.  esquire^  Judge  of  Probate^  tmthin  '^' 
and  for  the  county  ofSfc;  (c)  without  this,  that  the  said  D.  is,  or  (O  By  the 
ever  was,  executrix  of  the  last  will  and  testament  of  the  said  A.  B.  ^estfiis^toiv-" 
as  by  said  writ  is  above  supposed  :    Wherefore,  inasmuch  as  tbe  e»e  is  not  ne- 
said  D.  is  not  by  said  writ  named  administratrix  of  the  goods  and  cesmry  incase 
estate  of  said  A.  B.  she  prays  judgment  of  said  writ,  that  it  may  be  tor!<alter  of' 
quashed,  kc.     1  Went.  15,  56.  execotor.  i 

Balk.  298; 
Note. — If  a  feme  covert  is  executrix,  the  action  must  be  against  her  5  Mod.  146 ; 
husband  and  henelf  executrix.    And  if  a  stranger  be  Co-executor,  it  must  Hob.  49. 
be  against  the  stranger  executor,  and  tbe  husband  and  wife  executrix, 
1  Edw.  4.  2 ;  1  Com.  Dig.  Abate.  F.  20.    Bat  see  as  to  a  feme  co-execu- 
trix, Mass.  Stat  1783,  ch.  24,  §  19. 

Pi.BA.     And  the  said  D.  comes  fcc.,  {d)  when  &c.,  and  prays  PJea.  Admin- 
jodgmeot  of  said  writ,  because  he  says  that  the  said  A.  B.  on  8ec.,  jj^^^^/ 
at&c.,  made  his  last  will  and  testament,  and  thereby  constituted  of  executor. 
one  C,  his  son,  executor  of  tbe  same,  and  afterwards  died  ;  and  .^^  ^^^  ,^  ^^ 
after  the  death  of  said  A.  B.  (e)  and  before  the  said  D.  administered  original,  but 
any  of  the  goods  and  chattels  of  said  A.  B.  at  the  time  of  his  death,  w^'*  !^*'' 
to  wit,  on  fee.,  at  8zc.,  administration  of  all  the  goods  and  estate  of       *'* 
smd  A.  B.  (e)  at  the  time  of  his  deaths  was  committed  to  the  said  ^^^^L^ 
D.  with  the  testament  of  said  A.  B.  annexed,  and  during  the  minority 
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(a)  Mass.  Stat 
1783,  ch.  24» 
§17. 

(h)  Not  ne- 
cessary. 7  T. 
R.  243. 

(e)  SembUnoi 
necessary. 


Diversity 
of  ivames. 

Plea.  Defen- 
dant is  junior. 

(d)  Not  in  the 
original. 

(e)  Quiere,  if 
this  be  neces- 
sary ;  and  if  it 
does  not  make 
the  plea 
double. 

(f)  Not  in  the 
original. 


A^^TEMENT. 

of  said  Cm  who  is  yet  within  the  age  of  (a)  twentf-ooe  years,  and 
is  alive,  {h)  to  wit,  at  &c. ;  and  this  the  said  D.  is  ready  to  verify  : 
Wherefore,  inasmuch  as  the  said  plaintiff  hath  not  sued  out  his  writ 
aforesaid,  against  the  said  D.  as  administrator  of  the  goqds  and 
estate  (c)  which  were  of  said  A.  B.  (c)  at  the  time  of  his  deaths  with 
the  will  of  said  A.  B.  annexed,  during  the  minority  of  said  C. ;  the 
said  D.  prays  judgment  of  said  writ,  that  it  may  be  quashed,  &c« 
1  Mod.  Ent.  15. 

8.  DIVERSITY  OF  NAMES. 

Plea.  And  C.  D.,  junior,  whose  estate  was  attached,  and  to 
whom  the  summons  aforesaid  was  given,  comes  and  defends  &c., 
(d)  when  iic.^  and  says  that  his  father,  C.  D.,  at  the  time  of  the 

Eurchase  of  the  writ  aforesaid,  and  long  before,  was,  and  ever  since 
as  been,  an  inhabitant  of,  and  commorant  in  S.  aforesaid,  and  (e)  i$ 
also  a  mariner :  Wherefore  the  defendant  ought  to  have  had  the 
addition  of  Junior  given  to  him  in  the  writ  aforesaid,  which  be  has 
not ;  and  all  this  the  said  defendant  is  ready  to  verify  :  Wherefore 
the  said  C.  D.,  junior,  prays  (f)  judgment  of  the  said  writ,  and 
that  the  said  writ  may  be  abated,  &c.  E.  Trowbbidge. 

NoTfi. — It  seems  there  is  no  need  of  the  addition  of  elder  or  younger, 
except  where  there  is  a  father  and  son  of  the  same  name.  1  Com.  Dig. 
Abate.  F.  21.  See  1  Mod.  Ent  ^  a  plea,  that  the  defendants  are  **  nieces, 
not  sisters,"  &>c. 
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Plea.    Misno- 
mer of  place. 

(g)  See  the 
notes. 

(h)  Not  in  the 
original. 


AUter. 

(i)  See  the 
notes. 
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properly  nam- 
ed of  place. 


4.    OF  PLACE. 

Plea.  And  (g)  C.  D.  of  S.  in  the  county  of  &c.,  whose  estate 
was  attached  in  the  service  of  this  writ,  comes  and  defends  &x^, 
(A)  when  &c.~,  and  says  that  this  writ  is  bad,  and  ought  to  abate,  for 
that  at  the  time  of  the  purchase  and  service  of  said  writ,  and  long 
before,  and  ever  since,  he  was,  and  now  is,  an  inhabitant  and  com- 
morant in  the  town  of  S.  in  said  county  of  &c.,  and  ought  to  have 
been  called  in  this  writ,  of  S.  in  said  county,  and  not  of  S.,  as  in  this 
writ  he  is  called ;  without  that,  that  at  the  time  of  the  service  or 
purchase  of  this  writ,  he  was,  or  ever  hath  been,  an  inhabitant  or 
commorant  in  said  B. ;  and  this  he  is  ready  to  verify  :  Wherefore 
he  prays  judgment  of  this  writ,  that  it  may  abate,  and  he  be  allowed 
his  costs.  J*  Adams. 

Plea.  And  (i)  C.  D.  of  S.  in  the  county  of  &c.,  upon  whom 
the  writ  of  the  plaintiff  was  served,  comes  and  defends  &c.,  when 
dLc,  and  prays  judgment  of  the  writ  aforesaid,  because  he  says, 
that  at  the  time  of  the  purchase  and  service  of  said  writ,  and  long 
before,  he  was  inhabiting  and  commorant  at  said  S. ;  without  this,  that 
he  ever  was  inhabiting  or  commorant  at  B.  aforesaid,  as  the  plaintiff, 
by  his  writ  aforesaid,  hath  above  supposed ;  and  this  he  is  ready  to 
verify :  Wherefore  he  prays  judgment  of  said  writ,  that  it  may  be 
quashed,  &c. 

Replication.  And  the  plaintiff  says,  that  by  any  thing  above 
in  pleading  alleged,  the 'said  writ^of  the  plabtiff  ought  not  to  be 
quashed,  because  he  says,  that  at  the  time  of  the  purchase  and 
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service  of  his  writ  aforesaidi  the  said  C.  D.  was  commorant  and  Misiroifn 
mhabiting  in  said  B.,  as  by  the  said  writ  is  supposed ;  and  this  he  ^'  ^'•^^^^ 
prays  may  be  inquired  of  by  the  country. 

NOTES  ON  MISNOMER  OF  PLACE. 

A  man  may  be  named  of  the  place  where  he  formerly  dwelt,  as  How  pleadMl. 
"  late  of  B./'  and  it  is  good.     1  Com.  Dig.  Abate.  F.  25 ;  2  Strange* 

The  place  where  the  defendant  is  conversant  is  snjficient,  though 
not  commorant  nor  inhabitant*  Barnes,  162.  And  a  plea  in  abate- 
ment of  commorancy  will  not  be  set  aside  on  motion.  Barnes,  338. 
See  below,  Cortisos  v.  Munoz. 

If  a  man  resides  in  one  place,  and  has  a  family  in  another,  he  may 
be  named  of  either,  at  the  election  of  plaintiff.  1  Com.  Dig.  Abate- 
ment, F.  25. 

In  all  the  pleas  to  the  misprision  of  place  by  defendant,  which  are  When  bmd. 
now  recollected  in  the  English  books,  the  plea  begins  as  follows :  "  And 
the  said  C.  D.  in  his  proper  person  comes  and  defends,"  &c.  But 
quere,  if  the  insertion  of  "  the  sazd^''*  be  not  a  wairer  of  the  objec- 
tion ;  for  the  same  principle  would  seem  to  apply,  that  is  adopted  in 
the  case  of  misnomer  of  person,  where  the  same  words,  "  the  said,^^ 
have  been  adjudged  fatal.  3  Wils.  413 ;  Roberts  t.  Moon,  5  T.  R. 
487.  See  Precedents ;  1  Went.  54,  63 ;  I  Mod.  Ent.  7 ;  3  Ins.  Cler. 
80 ;  Reg.  PI.  286 ;  I  Harris,  Ent.  477. 

And  in  Cortisos  t.  Munoz,  (Strange,  924,)  where  the  defendant  was  when  aet 
sued  as  nuper  de  X.,  and  he  pleaded  that  he,  at  the  date  of  the  writ,  adde. 
and  for  four  years  before,  was  commorant  at  W.,  with  a  traverse  vd 
nuper,  tunc,  vel  unquam  postea,  he  was  of  L. ;  the  plea  was  set  aside 
on  MOTION,  because  he  might  be  sued  by  the  addition  of  the  place  he 
was  nuper  commorant  in. 

6.    OF  ADDITION. 

Plca.     And  (a)  the  said  C.  D.  comes  and  defends  &c.,  when  MisKoxmoF 
t£c.,  and  prays  judgment  of  the  writ  aforesaid,  that  the  same  may  asditioit. 
abate,  because  he  says,  that  at  the  time  of  the  purchase  of  the  said  ^«*-    Mcr- 
writ,  and  long  before,  he  was,  and  ever  since  hath  been  called  and  esquire?^ 
known  by  £e  addition  of  merchant,  and  not  by  the  addition  of  ^a)  Quere,  if 
esquire;  and  this  he  is  ready  to  verify  :  Wherefore  he  prays  judg-  this  does  not 
ment  of  the  writ  aforesaid,  <fec.  T.  Parsons.      JST^^Vt.*' 

Replication.     And  the  said  A.  B.  and  other  plaintiffi,  bv  their  ^^'^t^^ 
attorney,  say,  that  their  writ  aforesaid  ought  not  to  abate,  for  the         ^' 
reason  aforesaid,  because  they  say  that  the  said  C.  D.  at  the  time  of  Replication, 
the  purchase  and  service  of  said  writ,  (6)  and  long  before,  was,  and  Esquire, 
ever  since  bath  been  an  esquire,  aud  called  and  known  by  that  ad-  (b)  **  Was  an 
dition  ;  and  this  they  pray  may  be  inquired  of  by  the  country.  SumS' init^ 

T.   BradbuBT.        supposed,  and 

this  he  pnqrs 
Note. — ^This  replication  was  adjad^ed  good  on  general  demurrer,  mtybein- 

AVioman  v.  Choate,  €-  C.  P.Essex,  1790.    But  the  plea  is  bad,  according  qoiced/'  fce. 
to  Smith  V.  Mason,  Str.  816 ;  2  Ld.  Raym.  1541 ;  for  the  defendant  may  a  Ins.  CI.  92. 
he  sued  by  his  degree  or  mystery.    See  notes. 

Plea.     And  C.  D.  of  be,  gentleman^  by  his  attorney ,  comes  J^^notyeo' 


MinroiaRor 

▲JDDXTIOir. 

("a;  Not  in  the 
original. 

(b)  Quere»if 
this  be  right 
See  notes. 
And  Lutw.  10. 
Semble,  it 
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was  served." 
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rer. 

Cause. 
Joinder. 


110  ABATEMENT.    . 

and  defends  &c.,  (a)  when  &e.f  and  says,  that  (&)  he  is  the  same 
person  against  whom  the  writ  of  the  plaintiffi  was  purchased,  and 
that  he  now  is,  and  on  the  day  of  the  purchase  of  said  original  writ 
of  the  plaintil^,  and  for  a  long  time  Defore,  was  a  gentleman,  and 
not  a  yeoman,  as  in  said  writ  is  alleged,  and  this  he  is  ready  to 
verify  :  Wherefore  he  prays  judgment  of  said  writ,  &c. 

R.  King. 

Demurrer.  And  the  said  (plaintifis)  say,  that  the  plea  afore- 
said, of  the  said  C.  D.,  and  the  matter  therein  containedy  are  not 
sufficient  in  law  to  quash  the  said  writ,  and  to  which  they  are  not 
bound  by  law  to  reply ;  and  all  this  the  said  plaintiffs  are  ready  to 
verify :  and  for  cause  of  demurrer  the  plaintifi  show  this,  to  mt^ 
that  the  said  D.  hath  not,  in  his  said  plea,  shown  by  what  addition 
he  was  called  and  known  at  the  time  of  the  purchase  of  said  writ, 
and  that  the  plea  aforesaid  wants  form. 

Joinder.  And  the  said  D.  says,  that  his  pleU  aSbresaid,  and  the 
matters  therein  contained,  are  sufficient  in  law  to  quash  the  writ 
aforesaid ;  which  he  is  ready  to  verify :  Wherefore,  as  the  said 

Ekintiffi  have  not  repKed  thereto,  or  in  any  wise  denied  the  same, 
e  prays  judgment,  &c.  R.  Kino. 

NoTs. — ^Thia  plea  was  adjodged  good  in  Ckrmh  v.  Onr^  Essex,  C.  CP. 
l/oO* 

Plea.  ^  Genfle-  Plea.  And  C.  D.  of  &c.,  in  the  county  of  82c.,  gentleman,  against 
'  '  whom  this  writ  was  purchased,  and  upon  whom  the  same  was  served, 
comes  and  defends  d£.c.,  when  <&c.,  and  prays  judgment  of  the  said 
writ,  that  it  may  abate,  because  he  says  that  at  the  time  of  the  purchase 
of  the  said  writ,  long  before,  and  ever  since,  he  was,  and  now  is,  to 
wit,  at  said  &c.,  called  and  known  by  the  name  and  addition  of  C.  D. 
of  &c.,  aforesaid,  gentleman,  as  well  as  by  the  name  and  addition  of 
C.  D.  of  &c.,  aforesaid,  yeoman  ;  and  that  the  addition  of  gentleman 
is  more  worthy  than  the  said  addition  of  yeoman ;  and  all  this  he 
is  ready  to  verify  :  Wherefore,  because  he  is  not  named  and  called 
in  said  writ,  by  the  name  and  addition  of  C.  D.  of  the  said  &c., 
gentleman,  his  most  worthy  addition,  he  prays  judgment  of  said  writ, 
that  it  may  abate,  and  for  his  costs.  T.  Parsons. 

Demurrer.  And  the  plaintiff,  by  protesting  that  the  said  D. 
was  not  at  the  time  aforesaid,  called  anci  known  by  the  name  and 
addition  of  C.  D.,  of  &c.,  in  said  county,  genikman,  says  that  the 
plea  aforesaid  of  said  D.,  in  form  aforesaid  pleaded,  and  the  mat- 
ters and  things  therein  contained  are  bad,  and  insufficient  in  law  to 
abate  the  plamtiff's  writ  aforesaid,  and  that  he  is  not  bound  by  law 
to  reply  thereto ;  and  this  he  is  ready  to  verify  :  Wherefore,  for 
want  of  a  sufficient  plea  in  this  behalf,  the  said  plaintiff  prays  that 
the  said  D.  may  be  held  to  answer  over  to  the  plaintiff's  action 
aforesaid.  T.  Bradburt. 

JoiNBER.  And  the  said  D.  says,  that  his  pie»  aforesaid  is  good, 
and  sufficient  in  law  to  abate  the  plaintiff's  writ  aforesaid  ;  and  this 
be  is  ready  to  verify  :  Wherefore  ne  prays  judgment  that  the  plain- 
tiff's writ  may  abate,  and  for  his  costs.  T.  Parsons* 


man,  defend- 
ants' worthier 
addition. 


Denmiier. 


Joinder. 


TO  THE  DEFENDANT.  1 1 1 

NoT2-^Thui  plea  was  ovemiled,  and  a  judgment  of  rta,  otut  in  Went-  MxsiroMnnoF 
worth  Y.  Bofley^  April  Terai,  Essex,  1783.    But  by  the  English  authorities,  adoitioit. 
such  plQa  is  good.    2  Mod.  Ca.  51;  Cro.  £1.  884;  Com.  Dig.  Abate. 
F.26. 

Plea.     And  (a)  the  said  C.  D.,  (a)  by  his  attomet/j  comes  and  Plea.  The 
defends  &c.,  when  &c.,  and  says,  that  the  plaintiff's  writ  ought  to  "■™®' 
abate,  because  he  is  sued  by  the  name  and  addition  of  C.  D.  yeo-  (j^)  Quere,if 
many  whereas  he  cught  to  have  been  sued  by  the  addition  of  gentle^  ^^^  ^^ 
man,  which  is  his  more  worthy  addition,  he  being  at  the  time  of  the 
purchase  of  this  writ,  and  long  before,  and  ever  since,  a  gentleman, 
and  by  law  entitled  to  such  addition,  viz*  at  S*  aforesaid ;  and  this 
be  is  ready  to  verify :  Wherefore  he  prays  judgment  accordingly, 
and  for  costs.  ^  W.  Wetmobe. 

NoTB. — On  general  demurrer,  this  plea  wag  overruled.  lAmdt  v.  Eppes. 
Essex,  C.  C.  P.  1785.  ^^^ 

NOTES  ON  MISNOMER  OF  DEFENDANT'S  DEGREE. 

In  some  of  the  preceding  pleas,  the  words,  "  the  said  '*  C.  D.  are  How  plflsdad. 
used  ;  and  the  appearance  by  attorney  is  noted,  and  queries  are  sub- 
joined. As  in  the  case  of  Roberts  v.  Moon^  5  T.  R.  487,  (so  often 
cited,)  it  was  decided,  that  a  plea  with  such  introduction  was  bad  in  When  bad. ' 
«<5]ioMer  of  the  person,  there  would  seem  the  same  reason  in  misnomer 
of  the  place  and  degree.  As  to  appearance  by  attorney,  it  is  laid  down 
that  ail  pleas  of  misnomer  should  be  pleaded  in  proper  person.  F.  N. 
B.  27 ;  unless  where  a  special  letter  of  attorney  is  given.  Lutw.  1 1 ; 
1  Com.  Dig.  Abate.  I.  7. 

It  is  said  (Lutw.  10.)  that  in  misnomer  of  defendant,  the  plea 
would  be  bad,  if  it  says,  "  that  he  is  the  same  person  against  whom^" 
because  it  would  affirm  the  writ    Quoted  1  Com.  Dig.  Abate.  F.  17. 

A  man  mav  be  sued  by  his  degree  or  his  mystery  ;  and  if  he  is  OfdepMor 
sued  by  his  degree,  the  writ  shall  not  abate,  unless  he  shows  he  is  of  mysteiy. 
a  higher  degree.  Therefore,  if  one  be  sued  by  the  addition  of  gentle- 
man, and  he  plead,  he  is  a  merchant  and  not  a  gentleman,  on  demur* 
rer  it  is  held  bad.  Smith  v.  MasoHy  2  Ld.  Raym.  1541 ;  Strange, 
816.  For  every  man,  whether  a  trader  or  not,  has  a  degree  by  which 
he  may  be  denoted ;  and  having  a  degree,  it  is  in  the  election  of  the 
plaintifT  to  sue  him  by  that  degree,  or  by  his  mystery ;  and  if  he 
snea  him  by  his  degree,  it  is  not  enough  for  defendant  to  say  he  is  of 
such  a  trade,  because  he  does  not  give  the  plaintiff  a  better  writ ;  but 
the  defendant  should  in  such  case  show  of  what  degree  he  is,  and  that 
the  plaintiff  bad  not  sued  him  by  that  degree.  Horsepool  v.  Harrison, 
Str.  556.  And  so,  e  converso^  if  he  sues  him  by  his  trade  or  mystery, 
defendant  cannot  plead  that  he  is  of  a  degree,  and  ought  to  be  sued  by 
it ;  but  only  that  his  trade  is  misprised.  Quffire,  however,  of  this  last 
position  ;  for,  in  2  Co.  Inst  669,  it  is  said,  that  if  a  gentleman  by  birth 
be  a  mercer  or  trader ^  "  and  he  be  in  an  original  &c.  named  mercer ^ 
or  of  any  other  trade,  whereof  he  is  in  truth,  he  may  abate  th^  writ ; 
for  he  ought  to  be  named  by  the  degree  of  a  gentleman^  because  it  is 
worthier  than  the  addition  of  any  mystery." 

In  Cortisos  v.  Munoz^  (Strange,  ^24,)  the  defendant  was  sued  with 
the  addition  of  ntiper  de  London,  merchant ;  and  he  pleaded,  that  for 
four  years  he  was  commorant  at  W.  in  Midd.,  and  traversed,  that 
at  the  time  of  the  writ,  he  was  nuper  tunc  vel  unquam  postea  of  Lon- 
don ;  but  on  motion,  the  plea  was  set  aside.  Semble^  therefore,  that 
a  ba4  pl«a  (manifeatly  so)  wiU  be  set  aside  on  motios*    But  in  ShMj^^ 
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MzBNoMxsoi'  y.  Wright,  (Barnes,  338,^  the  Court  refused  to  set  aside  a  plea,  that 

ADmrioN.       HQ  county  was  stated  in  the  declaration,  where  the  county  was  in  the 

margin,  and  said  that  it  was  hot  usual  to  set  such  pleas  aside  on 

MOTION. 

6.  WANT  OF  APDITXON. 

Wakt  or  Ao-      Plea.    And  the  said  C.  D.,  inDbolder,  against  whom  the  plaintiff 

DiTioir.  jjgjjj  brought  his  writ,  by  the  name  ofLC-  D.  late  of  W.  aforesaid. 

Plea.  Defen-    comes  in  his  proper  person,  and  defends  the  force  and  injury,  when 

^^ouTad-      ^•'  ^^^  prays  judgment  of  said  writ,  because  he  says,  mat  he,  on 

ditlon  or  mys-  the  day  ox  the  purchase  of  said  writ  of  the  plainti^  and  long  before, 

teiy.  was,  and  now  is,  an  innbolder ;  and  this  he  is  ready  to  verify : 

Wherefore,  for  that  the  said  C.  D.  is  not  named  by  the  said  writ, 

by  the  name  of  C.  D.,  innbolder,  as  he  ought  to  be,  the  said  C.  D. 

prays  judgment  of  the  said  writ,  and  that  the  same  may  be  quash* 

ed,  &c.     1  Went.  54.  E.  Bootle. 


Replication. 
Was  sued  by 
addition. 

(a)  Qucre,  if 
judgment  in 
chief  ought  not 
be  prayed.  Ld. 
Raym.  1022. 
See  Introduc- 
tion, ante. 


Replication.  And  the  plaintiff  saith,  that  by  any  thing  by  the 
said  C.  D.  in  pleading  alleged,  his  writ  aforesaid  ought  not  to  be 
quashed,  because  he  says,  that  on  &c.,  he  sued  out  his  said  writ 
against  the  said  C.  D.  by  the  name  of  C.  D.  of  &c.,  innbolder ;  and 
this  he  is  ready  to  verify  by  the  said  writ  affiled  of  record  in  this 
Court :  Wherefore,  he  prays  judgment  that  the  said  writ  may  be 
adjudged  good,  and  (a)  that  the  same  C.  D.  may  anstoer  over,  &c. 
1  Went.  65. 

Note. — See  3  Ins.  Cler.  54.    Plea  by  executors  sued  without  addition. 
See  8  Bos.  &  Pull.  396. 

d?ti**  ?°  *^'  Plea.  And  the  said  D.  in  his  own  proper  person  comes  and 
tate^  &c.  to"  V^^y^  judgment  of  the  writ  and  declaration  aforesaid,  because  he 
defendant  says,  that  by  the  law  of  the  land  in  the  writ  aforesaid,  addition  should 
have  been  made  in  the  name  of  him,  the  said  D.,  of  the  estate,  or 
degree  or  mysteiy,  and  also  of  the  town  or  hamlet,  or  place  and 
county  of  the  which  he  was,  or  is,  or  in  which  he  is,  or  was  conver- 
sant :  Wherefore,  inasmuch  as  in  the  name  of  him,  the  said  D., 
addition  is  not  above  made  of  his  estate,  or  degree  or  mystery,  he, 
the  said  D.,  prays  judgment  of  the  said  irnit  and  declaration,  and 
that  the  same  be  quashed.     3ee  3  Bos.  and  Pull.  395. 
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Wrong- 

JOUTDXa 


*    4.  To  THE  Count. 
1.   Wrong-Joinder. 


Plea.  And  the  said  D.  comes  and  defends  the  force  and  in- 
m  ma  *  J""^'  ^i^®^  ^•'  *"^  P''^^^  judgment  (6)  of  the  tmV  and  dedara-- 
SSLK  ^y^^  ?f  ^  Pt^intiff,  because  he  says,  that  by  the  said  declara- 
tion, tion.  It  appears  that  the  plaintiff  complains  of  separate  and  distinct 
J)  Bill  in  the  original.    See  2  Saund.  209  a.  (WUliami.)    Stmble,  pmyer  of  the  writ  alone  good. 
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causes  of  action,  where,  bjr  the  law  of  the  land,  the  plaintiff,  for  the  Wbovo- 
same  cause  of  action,  ought  to  have  declared,  in  separate  writs  and  ^<>'^'>«»' 
declarations,  and  not  in  one  writ  and  declaration  obIv,  for  all  the 
causes  of  action  aforesaid  together  ;  and  this  the  said  £>.  is  ready  to 
verify:  Wherefore,  because  the  said  plaintiff  hath  in  the  same  writ 
and  declaration  joined  above  divers  causes  of  action  which  cannot 
legally  be  joined,  the  said  D.  prays  judgment  of  the  said  writ  and 
declaration,  that  tlie  same  noay  be  quaslied,  &dc.  3  Ins.  CI.  12i  ; 
Reg-  PI.  282,  E.  Saunbebs. 

Note. — It  was  adjudged  by  the  Court  in  BuUythorpt  v.  TStmer^  Willes, 
475,  that  where  a  plea,  which  may  be  pleaded  in  bar  or  abatement,  is 
pleaded  in  the  beginning  and  conclusion,  by  prating  *'jtM(eiiien<  of  iht 
dedaraiion^^  only,  it  shall  be  considered  as  pleaded  in  bar ;  cUiter  it  should 
seem,  if  it  prays  Judgment  of  the  ivrit  and  dedaraHon  or  writ  only.  Ibid. 
478,479;  Rast.  554. 

In  cases  of  wron^-joinder,  it  is  more  usual  to  demur  to  the  declaration. 
And  so  are  1  T.  R.  274 ;  4  T.  R.  347 ;  or  it  may  be  moved  in  arrest  of  judg- 
ment 3T.  R.  659;  2  Wils.  319;  3  Wils.  348;  or  it  may  be  assigned  for 
error.    3  T.  R- 659 ;  2  Wils.  227. 

2.   Wrong  Action. 

Pi^EA.     And  the  said  D.  comes  &x:.,  when  &c.,  and  says,  that  Waoiro 
the  plaintiff's  writ  is  insufficient,  and  ought  to  abate,  in  that  the  -^cTioif. 
plaiotifl&,  in  theur  declaration  aforesaid,  have  declared  their  action  ^**: ,  ^^^ 
an  action  of  debt,  and  named  their  action  Debt,  when,  by  their  own  ^^  ^^^  the'*** 
showing,  their  action  ought  to  be  Trespass  on  the  case,  and  not  Debt,  case,  not  debt, 
and  this  he  is  ready  to  verify :  Wherefore,  the  plaintiff's  writ  afore- 
said, ought  to  abate,  and  the  plaintifis  pray  judgment  accordingly. 
Waikins  v.  Frost. 

Plka.     And  the  said  D.  comes  and  defends  8ic.,  when  &c.,  and  ^'®»-   Action, 
prays  judgment  of  (a)  the  torit  and  declaration  aforesaid^  because  c»e™**  "^^ 
he  says,  that  by  the  said  declaration,  it  appears  that  the  said  D«  .^.  ^^  .^  ^^ 
is  chargeable  by  virtue  of  the  promise  and  assumption  in  said  dec-  original, 
laration  mentioned,  m  a  plea  of  Account  as  die  bailiff  of  the  plaintiff;  (5)  Not  in  the 
(6)  and  this  he  is  ready  to  verify :  and  because  the  said  declaration  original. 
is  in  a  plea  of  Trespass  on  the  case,  the  said  D.  prays  judgment  of 
said  writ  and  declaration,  and  that  the  same  may  be  quashed.     Reg. 
PI.  283.  J.  Holt. 

Note. — This  plea  would  not  now  he  good  ;  for  it  is  fally  established, 
that  Case  lies,  as  well  as  Account     1  Salk.  9 ;  Garth.  89 ;  1  Show.  71. 

Plea.     And  the  said  D.  comes  &c.,  when  &c.,  and  prays  judg-  Plea.  Detinue, 
ment  of  the  writ  aforesaid,  because  he  says,  th«t  the  plaintiff  at  the  "o^'^P'cv'o- 
time  aforesaid,  in  which  the  takine  aforesaid  is  supposed  to  be 
made,  at  &a;.,  delivered  the  catde  aforesaid  to  the  said  D.,  safely  to 
keep  the  same,  to  the  use  of  the  plaintiff,  by  virtue  of  which  deliv- 
ery, the  said  D.  those  cattle  then  and  there  took,  which  taking  is 
the  same  taking,  whereof  the  plaintiff  now  complains ;  in  which  case 
the  plaintiff  should  have  an  action  of  (c)  Detinue,  of  those  cattle  (e)  Trover  is 
against  the  said  D.,  and  not  an  action  by  the  said  writ  of  Replevin  ;  the  Bubstitut© 
and  this  he  is  ready  to  verify  :  Wherefore  he  prays  judgment  of  the  ?^"^"       ^®^' 
writ  aforesaid,  that  the  same  may  abate,  &£c. 
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Wrong  REPLICATION.    And  the  pkiDtiff  says,  that  hj  reason  of  any 

ACTxoH.  iiimg  above  alleged,  his  writ  aforesaid  ought  not  to  abate,  because 

]^^^^]?^  be  says,  that  the  said  D.  at  the  time  of  the  taking  aforementioned, 
took  the  cattle  aforesaid  of  his  own  wrong,  in  form,  in  which  the 
plaintiff  above  complains  against  bim ;  without  this,  that  the  said 
plaintiff  delivered  the  cattle  aforesaid  to  the  said  D»  in  form  as  he 
hath  above  alleged ;  and  this  he  is  ready  to  verify :  Wherefore  he 
prays  judgment,  if  his  writ  aforesaid,  for  the  reason  before  alleged, 
ought  to  be  quashed,  be.. 

Rejoinder  and       Rejoinoer.     And  the  Said  D.  says,  that  the  said  plaintiff  deiiv- 
i?fnl?"^*^®      ©red  the  cattle  aforesaid,  to  him  the  said  D.  in  the  form  b  which 
the  said  D.  hath  above  in  pleading  alleged  ;  and  of  this  puts  him- 
self upon  the  countiy.     Rast.  569  ;  6  Ins.  CI.  518. 

Note. — ^It  is  said  in  5  Com.  Di^.  Plead.  3  K.  11,  but  no  authority  is  quot- 
ed, that  the  defendant  may  plead  in  abatement,  a  bailment  to  him,  for 
which  Replevin  does  not  lie,  but  Detinue.  For  it  seems  there  should  be  an 
unlawful  taking.  Hale's  F.  N.  B.  69 ;  1  Esp.  Dig.  N.  P.  350.  Qnere 
therefore,  if  now  it  would  be  a  good  plea  to  say,  that  the  action  ought  to  be 
Trespass  on  the  case,  in  such  cases.  But  in  S.  J.  C.  Suffolk,  Feb.  1801, 
JDix  et  aL  v.  Manning  administrator.  Replevin  was  brought  for  ^oods  pur- 
chased by  consignee  on  the  voyage  for  plaintiff,  though  the  consignee  died 
on  the  voyage,  and  it  was  held  well. 


bailment. 


No  CAUSB  OF 
ACTIOV  AC- 
CRUED. 

Plea.    Acdon 
brought  before 
day  of  pay- 
ment. 

(a)  If  the  ac- 
tion be  on  writ- 
ing under  seal, 
oyer  of  it  must 
be  prayed. 

Plea.    Action 
brought  before 
trespass. 


Plea.    Eject- 
ment before 
the  demise. 


(()  Not  hi  the 
oiJgiDal. 


3.  JSTo  Cause  of  Action  accrued. 

Plea.  And  the  said  D.  comes  and  defends  &c.,  when  bc«, 
and  prays  (a)  oyer  of  the  writ  aforesaid,  of  the  plaintiff,  and  it  is 
read  to  him  in  these  tvords :  ^^  Essex,  ss.  &c."  [recite  the  whole 
writ]  which  being  read  and  heard,  the  said  D.  says  that  the  plain- 
tiff, before  the  said  &c.  day  of  8£c.,  in  the  declaration  aforesaid 
abovementioned,  purchased  his  said  writ  against  the  plaintiff,  for  the 
debt  aforesaid ;  and  this  he  is  ready  to  verify :  Wherefore  be 
prays  judgment  of  said  writ,  that  it  may  be  quashed,  be.  3  Ins. 
CI.  66. 

Plea.  And  the  said  D.  comes  &c.,  [as  before]  which  being 
read  and  heard,  the  said  D.  prays  judgment  of  the  writ  aforesaid, 
because  he  says,  that  the  plaintiff,  before  the  time  of  the  trespass 
in  said  declaration  mentioned,  to  wit,  on  be.,  purchased  his  said  writ 
of  trespass  against  him,  and  this  he  is  ready  to  verify :  Wherefore 
&C.   [as  before.]  3  Ins.  CL  62. 

Plea.  And  the  said  D.  comes  &c.,  when  &c.,  and  prays  judg- 
ment of  tlie  (b)  writ  and  declaration  aforesaid,  because  be  says,  that 
by  the  declaration  aforesaid,  it  manifestly  appears,  that  the  plaintiff 
hath  declared  against  him,  the  said  D.  of  the  trespass  and  eject- 
ment aforesaid,  by  virtue  of  a  demise  to  him  made  by  the  said  les- 
sor, on  &c.,  which  demise  was  made  after  the  day  of  the  purchase 
of  the  writ  of  the  plaintiff,  wherefore  it  manifestly  appears,  that  no 
cause  of  action  for  the  above  supposed  trespass  and  ejectment,  had 
or  would  have  accrued  to  the  said  plaintiff,  against  the  said  D.  at 
the  time  of  the  purchase  of  said  writ,  and  this  he  is  ready  to  verify  : 
Wherefore  he  prays  judgment  of  (6)  said  writ  and  declaration  &c. 
[as  before.]     3  Ins.  Cl.  109. 
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NoTK.— Ill  IHaqmre  y.  KynaHan^  2  Ld.  Raym.  1949,  it  m  Baid,  that  this  No  cause  op 
plea  cannot  be  pleaded  in  abatement ;  for  nothing  can  be  pleaded  in  abate-  actioit  ac- 
ment,  which  may  be  given  in  evidence  under  the  general  issue  (which  in  crujed. 
that  case  was  non-assumrait,)  and  the  court  thought  that  it  ought  to  have 
been  jdeaded  in  bar.    Bat  in  Com.  Dig.  Abate.  (6)  6,  it  is  enumerated 
among  the  caosea  of  abatement  to  the  count;  and  is  so  recognised.    Ibid- 
Action  E.    Qnere,  therefore,  of  the  authority  in  Raymond. 

It  18  more  usoalio  demur  to  the  Declaration  in  this  case.  See  Demurrer. 
1  Harris,  En.  533.  And  if  it  appear  on  the  record,  may  be  moved  in  arrest 
of  judgment,  or  assigned  for  error.  2  Lev.  197;  Garth.  114;  Cro.  Eliz. 
2ISi5 ;  1  Leo.  186;  Cro.  Car.  575* 

4.  Defect  of  Farm. 

Plea.      And  the  said  D.  comes,  and  (a)  defends  fyc,<,  token  Dbixct  or 
^c,  and  prays  judgment  of  the  writ  aforesaid,  because  he  says  'o***' 
that  the  said   M.  at  the  lime  of  the  death  of  the  said  A.  B.  was  ^^••.  For  not 
covert  of  said  C.  who  is  yet  her  husband  ;  wherefore,  the  right  of  onT  reverter. 
the  tenemeDts  aforesaid,  if  any,  reverted  to  the  said  C.  and  M.  in  (a)  Not  in  the 
right  of  said  M. ;  in  which  case  the  said  C.  and  M.  by  their  writ  original. 
aforesaid,  ought  to  count  that  the  tenements  aforesaid,  with  the  ap-  See  Poiybiank 
purtenances,  reverted  to  them,  the  saidX).  and  M.,  in  right  of  said  ?jJ'*'^iS2'' 
M«;  and  this  he  is  ready  to  verify  :  Wnerefore  he  prays  judgment  demurrer  fo? 
of  said  writ,  that  it  may  be  quashed,  &c»     3  Ins.  CI.  120.  similar  fault 

Plea.     And  (b)  the  said  D.  comes  and  defends  be,  when  &c.,  Plea.  Time  of 
and  says,  that  the  plaintiflf's  writ  and  declajalion  aforesaid  are  bad  P~""»«  *"%• 
and  insufficient,  because  he  hath  not  therein  alleged,  as  by  law  he  /^x  Qugj^e  of 
ought  to  have  done,  any  certain  time  when  the  said  D.  made  his  this  plea.    See 
promise  therein  alleged  to  be  made,  or  any  ceitaia  consideration  or  '^^^' 
breach  thereof;  and  all  this  be  is  ready  to  verify :  Wherefore  this 
writ  ought  to  abate,  and  the  said  D.  prays  judgment  accordingly, 
and  for  his  costs. 

Note. — ^In  Afiril  Term,  Essex,  1783,  a  writ  was  abated  on  motion  for 
ttuB  defect;  but  in  Sept  Term,  1789,  this  objection  was  ovorroled. 

Plea.    And  (c)  the  said  D.  comes  Sz^.,  when  &x:.,  and  says,  Plea.   No  ve- 
that  the  plaintiff's  declaration  is  bad  and  insufficient,  because  he  ^^®  mention- 
says  that  the  plaintiff  hath  not  therein  sufficiendy  shown  forth  the  ^^x  Qag^f^  of 
place  where  (d)  the  supposed  promise  of  the  said  D.  arose  and  was  thu  plea.    See 
made,  but  has  only  said  that  the  said  D.,  at  a  place  called  C,  to  wit,  notes. 
in  F*  rforesaid^  promised,  which  is  uncertain  and  insufficient,  the  (A\  Cause  of 
word  F.  not  beioe  before  mentioned  in  the  said  declaration ;  and  ^^^^  ^   ^'^ 
all  this  be  is  ready  to  verify :   Wherefore  he  prays  judgment  of 
said  writ,  &c. 

6.  Want  of  Venue. 

Plea.    And  (c)  the  said  D.  comes  and  defends  &c.,  when  &c.,  ^^'J^**' 
and  says,  that  the  plaintiff's  writ  and  declaration  ought  to  abate,  ^^"^^ 
because  he  says  that  the  plaintiff  hath  not  in  said  declaration  alleged  „^^. 
or  diown  fortli  any  time  when,  or  any  place  where  the  said  D.  was  ^^^  Qim>re  of 
requested  to  pay  the  goods  therein  mentioned,  which  the  plaintiff  this  pit  a.    See 
ought  to  have  done  ;  and  this  he  is  ready  to  verify :  Wherefore  he  ^^^^\ "°  *^® 
prays  jadgment  of  the  writ  and  declaration  aforesaid,  that  the  same 
may  be  quashed,  be.     Writ  abated,  1752. 


V£irUE. 

Plea.    No  ve- 
nue. 
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• 

WAifT  OP  NoTK. — ^Want  of  venue  is  now  universally  stated  as  cauite  of  demun^r. 

v£NUE.  In  laying  the  venue  in  criminal  cades  where  the  name  of  the  county  is  m 

the  margin,  it  is  necessary  to  state  the  place  to  be  in  the  couniy  c^oresaid  ; 
and  if  another  county  has  been  mentioned,  to  state  the  name  of  the  coun- 
ty where  the  offence  is  committed ;  for,  if  it  be  in  the  couniy  aforesaid^  it 
is  uncertain  to  which  county  the  word  afort»aid  refers,  and  consequently  is 
defective.  In  either  case  to  mention  the  pkice  only,  without  the  addition 
of  Uie  words  in  tht  county  aforcsaidy  or  the  county  of  S.f  is  held  inisufficient, 
notwithstanding  the  place  has  been  before,  alleged  to  be  in  the  county. 
But,  in  civil  cases  it  is  otherwise ;  for,  it  is  held  sufficient  to  name  the 
place  only  in  the  declaration,  because  the  place  is  always  construed  to 
refer  to  the  county  in  the  margin,  although  another  county  has  been  men- 
tioned  before.  3  P.  Will.  496 ;  2  Hawk.  P.  C.  ch.  25,  §  128 ;  Cro.  Jac.  96, 
618 ;  3  Wile.  340 ;  2  Bl.  847 ;  See  1  Saund.  308  (1). 
ScclSauDd8  The  general  rule  respecting  laying  venue  in  nscLARATiorrs,  is,  that 
note  2  Will-  '  ®^^^  material  and  traversable  fact  should  be  alleged  with  a  venue.  5 
iaois's'ed.  Com.  Dig.  Plead.  C.  20.     But  the  omission  will  be  bad  only  on  special 

demurrer.    But  it  is  said  by  Eyre,  C.  J.  in  delivering  the  opinion  of  the 
Court  in  Uderton  v.  Itdertonj  2  Hen.  Bl.  160, 161,  that  the  old  law  respect- 
ing venue  is  essentially  changed,  and  will  be  found  to  lie  in  a  narrow  com- 
pass.   And  that  the  distinction  between  laying  no  venue  at  all  in  pleas, 
and  laying  the  same  as  in  the  declaration  (which  is  now  obUgatory),  will 
(a)  Recogniz-  hq^  \^q  found  to  be  a  very  substantial  one ;  and  is  in  fact  a  distinction  with- 
*d  '?  T  ^'**^"  ^^^  ^  difference  ;  (a)  that  replications  stand  on  their  own  ground  in  that 
1^      '  respect ;  they  have  reference^o  and  maintain  the  declaration,  and  cannot 

be  entirely  separated  from  it  in  the  way  in  which  a  plea  in  bar  may.  They 
may  therefore  have  the  assistance  of  the  venue  laid  in  the  declaration. 
Qusere,  therefore,  if  the  laying  of  venue  in  pleas  and  replications  be 
more  than  mere  form,  and  whether  now  even  objectionable  as  such. 

In  Ilderton  v.  llderlon^  it^was  decided  that  no  venue  need  be  laid  in  a 
replication  to  a  plea  of  '*  ne  unques  accouple." 

So  in  a  plea  of  abatement  to  the  person,  no  venue  need  be  alleged. 
Mak  v.  De  Garay ;  7  T.  R.  24a 

NOTES  ON  PLEAS  TO  THE  COUNT. 

What  pleas  In  pleading   to  the  count   for  defects  of  substance  or  form,  the 

good.  universal  rule  is  pow  to  take  the  objection  by  demurrer,  and  not  by 

abatement.  For  such  defects  as  destroy  the  cause  of  action,  the  plea 
is  generally  in  bar,  or  taken  advantage  of  on  the  general  issue ;  or  if 
the  error  appear  on  the  record,  moved  in  arrest  of  judgment.  Quse- 
ries,  therefore,  have  been  subjoined  to  the  pleas  in  abatement  to  the 
count,  for  defects  of  form  or  substance  ;  and  the  object  of  the  present 
annotation  is  to  state  the  ground  of  them. 

It  was  the  common  practice  in  this  commonwealth,  till  within  a  few 
years,  to  take  all  objections  to  the  writ  and  declaration,  by  a  plea  in 
abatement.  The  mode  of  assignment  was  to  pray  judgment  of  the 
writ ;  and  then  state  the  various  objections,  however  numerous  or  dif- 
ferent in  nature,  in  regular  display  (as  causes  are  assigned  on  special 
demurrer),  and  then  conclude  the  whole,  united  in  a  single  plea^ 
praying  judgment  of  the  writ,  that  it  might  be  quashed.  In  this  way 
Misnomer,  Coverture,  Infancy,  Misjoinder,  and  defects  of  the  count 
were  united,  and  judgment  given  according  to  the  prayer  of  the  plea. 
So  that  in  fact  all  defects  in  the  declaration,  which  are  now  stated 
as  causes  of  special  demurrer,  were  tried  by  pleas  in  abatement. 
What  bad.  ^^  is  apprehended  that  this  practice  was  irregular,  when  compared 

by  English  rules  in  many  respects.  > 

1.  Because  a  man  shall  not  plead  two  pleas  in  abatement,  which  go 
to  the  same  class  of  abatements.  But  he  may  plead,  first,  to  the  ju- 
risdiction, then  to  the  person  of  plaintiff,  then  of  defendant,  then  to 
the  count,  then  to  tlie  writ,  and  lastly,  to  the  action  of  the  writ ;  and 
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only  a  single  plea  to  each  of  these ;  and  if  a  man  pleads  to  any  W^jtt  op 
one  of  the  pleas,  he  admits  all  the  former,  as  they  are  stated  in  the  ▼sm^uje. 
above  order.     1  Com.  Dig.  Abate.  C.  l.d,  A;  Co.  Litt.  303. 

There  is  indeed  in  3  Ld.  Raym.  183,  a  plea  in  abalemeni^  for  un- 
certainty and  defect  in  the  declaration,  and  two  causes  are  assigned ; 
but  the  plea  was  demurred  to  generally  ;  and  though  no  notice  is  tak- 
en of  any  objection  for  duplicity  of  the  plea,  the  judgment  was  res- 
fondeas  ouster^ 

2.  Because  it  has  been  holden,  that,  in  a  plea  in  abatement,  there 
cannot  be  taken  any  objection  to  any  defects  of  the  declaration. 
Hastrop  v.  Hastings,  Salk.  212,  quoted  Willes,  478,  by  the  Court. 
And  such  defects  can  only  be  insisted  on  by  special  demurrer ;  and 
there  can  be  no  demurrer  in  abatement ;  it  must  be  in  chief.     WiUes, 
410,  Dockmanny  v.  Davenant,  6  Mod.  198 ;  S.  C.  1  Salk,  220,  quot- 
ed Willes,  479.     Though  therefore  in  the  old  entries  and  authori-  (a)  So  it  was 
ties,  many  pleas  in  abatement  for  defects  of  the  count  may  be  found  ;  decided,  in 
yet  it  is  apprehended  the  modern  authorities  require,  that  such  defects  *  y^^'  A^^* 
should  be  pointed  out  on  demurrer.     See  1  Com.  Dig.  Abtate.  G.  1,  mentwas^y- 
%  3,  5.     And  semble,  that  such  plea  in  abatement  would  be  consid-  ed  of  the  de- 
ered  as  a  (a)  demurrer.      See  Rayner  v.  Pointer,  Willes,  410;  or  claration,  that 
perhaps  set  aside  as  a  nullity.  ^*  ^  quaahed. 

It  has  before  been  observed,  that  in  pleas  to  the  count,  which  may  How  condod- 
be  pleaded  in  bar  or  abatement,  if  designed  in  abatement,  judgment  ^* 
must  be  prayed  of  the  writ  and  declaration ;  if  prayed  of  the  decla- 
ration only,  it  would  be  in  bar.     Willes,  478. 

It  appears  from  2  Saund.  209,  a  (Williams's  edition)  note,  that 
praying  judgment  of  the  writ  only,  would  be  good  where  the  plaintiff 
relies  on  any  defect  of  the  declaration  only,  in  actions  where  the  writ 
is  particular  and  certain,  as  Trespass,  Assqinpsit,  and  Case ;  but  ali- 
ier,  in  cases  where  the  writ  is  general,  as  Debt.  But  this  distinction 
is  not  applicable  to  thb  commonwealth,  where  all  writs  are  certain 
and  particolar ;  and  consequently  praying  judgment  of  the  writ,  or 
of  the  writ  and  declaration,  would  be  equally  good.  See  5  T.  R.  553, 
ClifL  2,  PI.  2 — 15  ,*  PI.  37.     See  ante.  Conclusions,  p.  75,  &c. 

Where  defendant  intends  to  pray  judgment  only  of  part  of  the  writ  Sco  ante,  Con- 
and  part  of  the  counts,  (as  where  he  pleads,  another  ought  to  be  join-     ^"^^^' 
ed,  to  some  counts,)  he  should  pray  judgment  of  the  writ  and  of  the 
declaration  as  to  the  said  counts,     Powdl  v.  Pidlarton,  2  Bos.  d&  Pull. 
420 ;  2  Saund.  210  c.  (Will.)  notes. 
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5.  To  THE  Writ. 

1.  Variance. 

Plea.     And  the  said  D.  comes  and  defends  &c.,  when  Slc.,  and  Variakcb. 
prays  {b\  oyer  of  the  original  writ  of  the  plaintiff,  and  it  is  read  to  ^*|%^2d*"^ 
him  m  tnese  words,  [recite  the  writ,]  which  being  read  and  heard,  form  by  statute. 
he  prays  judgment  of  the  writ  aforesaid,  because  he  says,  that  the 

(b)  Oyer  must  always  be  in  pleas  to  the  witt 
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VABAzircB.      wnt  aforesaid  does  not  agree  with  the  form  of  ori^oal  writs,  in  such 

cases  made  and  provided  by  the  laws  of  this  commoDweaitb,  because 

(a)  Or»  has      he  savs  that  the  said  writ  (a)  wants  these  words,  [recite  the  words,] 

^rcaaeS'**  ^^        ^®  '^  ready  to  verify :  Wherefore  he  prays  Judgment  of  said 

*"*®    *      writ,  that  it  may  be  quashed,  &c.     See  Reg.  rl.  276;  3  Ins. 

CI.  49. 

Plea.  Between  PiiEA.  And  the  said  D.  comes  Sec.,  when  8sdc.,  and  prays  oyer 
the  writ  and  of  the  original  writ  of  the  plaintiff,  and  it  is  read  to  him  in  these 
specialty.  jgifQf^  &c.,  and  he  prays  oyer  of  the  writing  obligatory  declared  on, 
which  is  read  to  him  in  these  words  be. }  which  being  read  and 
heard,  the  said  D.  says  that,  there  is  a  variance  between  the  said 
writing  here  in  Cotirt  produced,  and  the  original  writ  purchased 
out  thereupon,  because  be  says,  that  he,  in  the  said  writing  obliga- 
tory, is  named  and  called  C.  D.  of  N.  in  the  county  &c«,  and  in  said 
writ  is  named  A.  B.  of  B.,  in  Sec. ;  and  this  he  is  ready  to  verify  : 
Wherefore  he  prays  judgment,  Sec.  See  Reg.  PI.  281 ;  3  Ins.  CI.  43. 

NoTx.--Se6  plea  in  abatement  for  miospelling  and  bad  grammar  &c^  in 
2  Saund.  30. 

2.  Bad  Teste. 

Bad  tbstb.  Plea.  And  the  said  D.  comes  and  defends  Sic.,  when  See., 
Plea.  The  and  prays  judgment  of  the  said  writ,  because  he  says  that  the  said 
fi*r^Uc**^f'  ^  ^'  ^^^  purchased  the  said  writ,  and  who  is  the  plaintiff  therein 
the  court*  ^  named,  is  first  justice  of  the  said  C.  G.  P.  and  that  E.  F.  Esq.  is 
Mass.  Cons.  ^"^*  justice  of  the  said  Court,  who  is  not  a  party  to  the  said  writ,  and 
ch.  6, 1 5,  and  that  the  said  writ  ought  ^o  bear  teste  of  the  said  E.  F.  and  not  of 
1782*  h  *i  ^^  ^^  A.  B. ;  and  this  he  is  ready  to  verify :  Wherefore,  because 
§  3,  a^  1820,  f^^  ^'^  ^^'^  ^^^  ^^^  ^^r  ^^6  of  the  said  E.  F.,  the  said  D.  prays 
ch.'79,  §  8.  '  judgment  of  the  said  writ,  that  the  same  may  be  .quashed,  and  for 
his  costs*  T.  Parsons. 

Note. — A  fault  in  the  teste  shall  not  be  amended,  for  it  is  not  form.  1 
Show.  80 ;  so  if  there  be  not  fourteen  days  between  the  teste  and  retam. 
See  ante,  Introduction,  under  the  head,  ^  The  writ  may  be  defective." 

3.  Bad  Return. 

Bad  ftxTURir.  Plea.  And  the  said  D«  by  I.  L.  his  attorney,  comes  and  defends 
Plea.  No  S£c«,  (b)  when  4*^.,  and  prays  judgment  of  the  writ  aforesaid,  and 
summons.  gays  that  the  same  ought  to  abate,  because  he  says,  that  although 
^V.^*^*^®  his  estate  has  been  attached  by  virtue  of  the  said  writ,  yet  by  the 
^^  return  thereof,  it  does  not  appear  that  any  summons  in  form  of  law 

(e)  Mass.  Stat  has  been  delivered  to  him,  or  (c)  left  at  his  dwellinghouse  or  place 
1797,  ch.  60,  of  his  last  and  usual  abode,  as  the  law  directs ;  and  this  he  is  ready 
*  ^'  to  verify  :  Wherefore  he  prays  judgment  of  the  same  writ,  that  it 

may  be  quashed,  and  for  his  costs.  J.  Lowell. 

NoTS.— The  writ  was  abated.    Puinam  v.  L(mt.    fisBez  C.  C.  P.  1783. 


Plea.   Sum-        Plea.  And  the  said  D.  comes  and  defends  &c.,  when  8ic.,  and 
towi^*  ^     ^y^^  ^*'  ^^  ^"S^^  ^^  ^^  ^^  ^^^^  ^  answer  this  writ,  because  he 
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DOW 


says  that  the  officer  who  served  said  writ,  did  not,  as  the  law  directs,  Bad 
indorse  his  christian  and  suraanie,  with -the  addition  of  his  office,  on  on  the  confes- 
the  summons  in  this  suit,  which  he  delivered  when  the  estate  of  said  aon.  Act  17S9» 
D.  was  attached ;  and  this  he  is  ready  to  verify :    Wherefore  he  '*P®**®^ 
prays  judgment  of  this  writ,  and  that  it  may  abate,  and  for  his 
costs.  N.  Dane. 

Pi.EA.     And  the  said  D.  comes  and  defends  &c.,  when  &cc»,  and  Flea.  Not  four, 
prays  judgment  of  tlie  writ  aforesaid,  because  he  says  that  the  said  *®®°  ^'y"  ^^ 
writ  bears  date  at  fcc.,  on  8tc.,  which  said  writ  was  returnable  and  °^  '®*''™« 
returned  into  this  Court  here  in  this  present  term ;  and  between  Maw.  Stat 
which  said  Sec.  day  of  Sic.,  and  the  said  term,  there  are  only  eleven  1797,  ch.  50, 
days ;  and  in  that  case  the  said  writ  is  not  sufficient  in  law  to  compel  ^  ^' 
the  said  D.  to  answer  to  the  plea  aforesaid  ;  and  this  he  is  ready  to 
verify  by  said  writ :  Wherefore  he  prays  judgment  of  said  writ,  that 
it  may  be  quashed,  be.     See  3  Ins.  CI.  68  ;  1  Mod.  Ent.  16. 

Note. — ^Tbe  Coart  will  set  aside  writs  Ibr  defective  or  wrong  retnma 
on  motion.    Miinson  v.  Tayiar,  2  Wils.  117. 

Pi«EA.     And  the  said  D.  comes  &c.,  when  &c.,  and  prays  judg-  Plea.  OflScer 
ment  if  he  shall  be  held  to  answer  to  the  plaintiff's  writ  aforesaid,  ^^  served, 
because  he  says  that  A.  B.,  by  whom  the  said  writ  was  served,  ^l^J^^^' 
executed,  and  returned,  was  not,  at  the  time  the  said  writ  was  /„v  j^^  ^^^ 
served,  a  deputy  (a)  coroner,  duly  authorized  and  duly  qualMed  by  nodeputy- 
faiff,  to  serve  the  same  writ,  and  Uiis  he  is  ready  to  verify  :  Where-  Jo«>nere  n 
fore,  &c.    higaU  v.  Story,  C.  C.  P.  1786.  T.  Pahsons.      ^"^pJI^ta? 

ttalicfl,  the  plea 
would  serve 

4.  Wrong  Venue.  Jherfff:*^''*^" 

Plea.     And  the  said  D.  comes  and  defends  8z;c.,  when  Sz;c.,  and  wsoira 
prays  judgment  of  the  writ  aforesaid,  because  he  says,  that  the  vskitb. 
said  action  is  a  personal  and  transitory  action,  and  at  the  time  of  the  Plea.  Tranii- 
purchase  and  service  of  the  said  writ,  and  long  before,  neither  the  Jj'y  ^^^^^  ** 
plaintiff  nor  the  said  D.  lived  in  the  said  county  of  Essex ;  but  the  coob^'^ 
said  plaintiff,  at  the  time  of  the  purchase  and  service  of  said  writ, 
and  long  before,  lived,  and  still  lives  at  B.  in  the  county  of  Sic., 
within  the  said  Commonwealth }  and  that  he,  the  said  D.,  at  the 
time  of  the  purchase  and  service  of  the  said  writ,  and  long  before, 
lived,  and  still  lives  at  L.  in  the  county  of  &c.,  within  the  said 
Commonwealth ;  wherefore  the  said  plaintiff,  if  he  had  any  good 
cause  of  personal  and  transitory  action  against  him  the  said  D.,  ought 
to  have  brought  the  same  either  to  the  C.  C.  P.  witliin  the  said 
county  of  &c.,  or  to  the  C.  C.  P.  within  the  said  county  of  &c.,  and 
not  to  the  C.  C.  P*  within  the  said  county  of  Essex ;  and  this  he  is 
ready  to  verify :  Wherefore,  he  prays  judgment  of  said  writ,  that 
the  same  may  be  quashed,  and  that  double  costs  may  be  allowed 
bim«  -    T.  Pabsons« 

NoTB. — By  Mass.  Stat  1784,  §  13,  it  is  enacted,  that  when  the  defend- 
aat  and  plaintiff  both  live  within  the  Commonwealth,  all  personal  or  tran- 
aitoiy  actioDs  shall  be  brought  in  the  county  where  one  of  the  parties  lives ; 
otherwise  the  writ  shall  abate,  and  the  d^ndant  recover  double  costs. 
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5.  JVbntch  Taum. 


No  strcH  Plea.     And  (a)  C.  D.  of  &c.,  mariner,  comes  &lc.,  when  &c., 

Towir.  ^^j  pleads  that  he  is  the  same  persoii  against  whom  the  plaintiff  hath 

Plea.  No  such  brought  this  writ  by  the  name  of  C.  D.  of  N.  in  the  county  of  8cc*, 
town.  mariner,  and  prays  judgment  of  the  said  writ,  because  he  says,  that 

(a)  In  8  Infl.  Jq  the  said  county  of  &c.,  there  is  not>  and  at  the  time  of  the  pur- 
S'^^wStiS^  chase  of  this  writ  was  not,  nor  at  Jany  time  before  had  there  been 
aaid  D.  comes  any  such  town,  hamlet,  or  other  place  known  or  called  by  the  name 
&c.,when&c.,  Qf  pf.  as  the  plaintiff  doth  by  his  said  writ  suppose;  and  this  he  is 
mMit™f  Mid^"  ready  to  verify :  Wherefore,  inasmuch  as  the  said  D.  is  not  named 
writ,  because  in  certain  of  any  town  or  hamlet  the  said  D.  is  inhabiting,  he  prays 
^h  "7* *****  judgment  of  said  writ,  that  the  same  may  be  quashed,  and  for  costs. 
noJlt  th^dme  Bentley  v.  Pinkham.  B.  Gridley. 

of  the  purchase  of  said  writ,  was  any  town  or  hamlet  known  by  the  name  of  &c.,  as  the  plaintiff 
by  his  said  writ  supposes ;  and  this,  be. :  Wfaerofore,"  &c.    See  Reg.  PI.  286,  287. 

Repttcadon.  Is  REPLICATION.  Aiyl  the  said  plaintiff  says,  that  his  writ  afore- 
such  town.  said,  by  reason  of  the  allegations  aforesaid,  ought  not  to  be  quashed, 
because  he  says,  that  in  Ske  county  aforesaid  there  is,  and  on  ihe 
day  of  the  purchase  of  his  writ  aforesaid,  to  toU,  on  &c.,  there  was 
a  town  named  and  called  by  the  name  of  N.,  as  he  by  his  said  writ 
supposes ;  and  this  he  prays  may  be  inquired  of  by  the  country. 
3  Ins.  CI.  89.  _ 

6.  Another  Action  pending. 

Anothxr  Plea.     And  the  said  D.  comes  and  defends  Szx;.,  when  &c.,  and 

psNiH^o.  ^^^  ^^  ^^  ought  not  to  be  compelled  to  answer  to  the  said  (6)  writ 
PI  A  the  ^^^  declaration  of  the  plaintiff,  because  he  says,  that  the  said  plain- 
action  pending  ^^  heretofore,  to  wit^  at  a  Court  of  Common  Pleas,  holden  at  be., 
in  another  within  and  for  the  county  of  &c.,  on  be,  impleaded  the  said  D.  in 
Court.  n  p]g^  Qf  Trespass  on  the  Case,  (c)  and  for  the  same  cause  in  the 

{b)  Bill  in  <fae  declaration  aforesaid  above-mentioned,  as  by  the  record  thereof  in 
r^Somenleas  ^^^^  same  Court  remaining  appears;  and  that  the  parties  aforesaid 
go  on  and  state  ^  ^^d  in  the  plea  aforesaid  in  the  said  Court  of  C.  P.,  and  the  said 
the  whole  de-  A.  the  now  plaintiff,  and  the  said  D.  are  the  same  persons,  and  not 
SenSa'delS-^  Others  nor  different;  and  that  the  plea  aforesaid  in  said  C.  C.  P.  vet 
ed  against  hhn  remains  undetermined  ;  and  this  he  is  ready  to  verify  :  Wherefore 
by  the  name  of  he  prays  judgment,  if  he  ought  to  be  compelled  to  answer  to  the 
Cereals  *&c.  ^"^  ^"^  declaration  aforesaid,  &c. 
LiUy,  £ttt  a ;  8  Ld.  Raym.  68. 

No^ilTch'^'*"  Repucation.  And  the  said  plaintiff  saith,  that  notwithstanding  any 

recorf?  *'°g  '^y  ^^^  said  D.  above  in  pleading  alleged,  the  said  D.  ought  to  be 

(<l)  Bill  in  the  compelled  to  answer  to  her  (o)  writ  and  declaration  aforesaid,  because 
original.  he  says,  that  there  'is  not  any  such  record  of  the  {e)  plea  aforesaid 

(e)  '<  Of  the  had  in  the  said  C.  C.  P.  Slc.  existing,  as  the  said  D.  above  in  plead- 
hnpl^ing  Ae  ing  hath  alleged ;  and  this  he  is  ready  to  verify :  Wherefore  be 
rait  of  the  sidd  P^X^  judgment,  and  that  the  said  D.  (/)  may  answer  to  her  said 
A."    Lil^,       writ  and  declaration,  be.     3  Ld.  Raym.  57. 

£nt.  7.  ^f)  Should  not  this  conclusion  be  in  chief?    See  1  Ld.  Raym.  888, 594 ;  2  Ld. 

Raym.  1022.    See  ante,  Introduction,  Of  the  judgment  on  a  plea  in  abatement. 
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Plea*     And  the  said  D.  comes  and  defends  &c.,  when  &c<9  and  Acnoir 
saith  that  he  oueht  not  to  be  held  to  answer  to  the  above  writ  and  ^^^^^'^o- 
declaration  of  the  plaintiff  against  him,  but  the  said  writ  ought  to  ^^'  Another 
abate,  because  he  says,  that  at  the  time  of  the  purchase  of  said  writ,  f^^  j^"* 
and  of  the  plaintiff's  declaring  therein,  to  wit,  on  Sec.,  the  said  plain-  Cowt  in  the 
tiff,  as  administrator  as  aforesaid,  purchased  one  other  writ  out  of  ^"^  *^rm, 
the  office  of  tlie  said  Court  of  C  P.  of  that  date,  returnable  to  this 
present  term  aforesaid,  and  declared  therein  against  the  said  D.  in  a 
certain  plea  of  Trespass  on  the  Case,  for  the  same  cause  of  action 
in  the  writ  and  declaration  first  aforesaid  mentioned,  as  bv  the  files 
and  record  thereof  in  this  Court  remaining  appears ;  and  the  said 
A.,  administrator  as  aforesaid,  named  as  plaintiff  in  both  actions 
aforesaid,  and  the  said  D.  named  in  both  actions  aforesaid  as  defen- 
dant, are  the  same  persons,  and  not  others  or  divers ;  and  the  said 
plea  of  Trespass  on  the  Case  is  now  pending  in  this  Court,  and  yet 
remains  undetermined ;  all  which  the  said  D.  is  ready  to  verify : 
Wherefore  he  prays  judgment,  if  he  ought  to  be  held  to  make  answer 
to  this  writ,  and  that  the  same  may  abate,  and  he  allowed  his  costs. 
fVarrenj  administrator,  v.  Apikorp.  S.  Fitch. 

Pi«EA.    And  the  said  D.  comes  he.,  when  See.,  [as  before,]  be-  Plaa.  Action 
cause  he  says,  that  the  same  A.  (o)  at  a  C.  C.  P.  holden  at  tc.,  JJ^°^^^ 
within  and  for  this  same  county  of  &ic.,  impleaded  the  said  D.  in  a  oi  another 
certain  plea  of  Trespass  on  the  Case,  and  for  the  same  cause  in  the  term. 
declaration  above-mentioned,  as  (6)  by  the  files  of  said  C.  C.  P.,  (a)  « in  this 
bolden  at  &lc.,  on  &c.,  last  past,  of  record  filed  appears ;  and  that  "^^  ^^^^ 
the  said  parties  to  and  in  the  said  plea  in  said  C.  C.  P.  holden  ^.,  wlM,^to^trit  in 
and  the  said  A*  and  the  said  D.,  the  now  parties  in  this  suit,  are  the  September ' 
same,  and  not  diflerent  persons ;  and  that  the  plea  aforesaid  now  2"^^'?^^'** 
remains  undetermined  in  this  said  Court ;  and  this  he  is  ready  to  2.^*    ^  ^'   ^^ 
verify :  Wherefore,  &cc. 

(^) «  A«  by  (he  files  of  this  Court  for  September  teim  last  ptst  of  record  filed  eppeui/'  Lilly,  Ent.  7. 
^  As  by  lecord  in  this  Court  here  reouining  ippears."    Lilly,  Ent.  2. 

Replication.     And  the  said  A.  says,  that  by  any  thing  by  the  Replication. 
said  D.  above  in  pleading  alleged,  the  (c)  writ  and  declaration  now  ^^  *uch  rec- 
filed  ought  not  to  be  quashed,  because  he  says,  there  is  not  any  ^^  * 
such  record  of  the  writ  and  declaration  aforesaid  in  the  plea  afore-  (0  BiU  in  the 
said  specified,  in  the  same  Court  of  C.  P.  filed  or  of  record  remain-  ^  ^  ' 
ing,  as  the  said  D.  hath  above  in  pleading  alleged  ;  and  this  fcc. :  ^co^uSion 
Wherefore  he  prays  judgment  that  the  said  writ  and  declaration  ought  not  to  be 
may  be  adjudged  good,  and  the  said  D.  {d)  may  answer  over  there-  in  chief.    iSee 
to,  and  in  default  thereof  his  damages  by  reason  of  the  premises  to  "X/Notes'; 
be  adjudged  to  him,  Sec.  i  L.  Ray.i838.* 

See  ante,  Introduction. 

Rejoinder.     And  the  said  D.  says  there  is  a  record  of  the  writ  Rejoinder. 
and  declaration,  in  the  plea  aforesaid  of  said  D.  above  specified,  in  There  is  such 
the  said  C.  C.  P.  of  record  filed,  as  he  the  said  D.  above  in  pleading  J^*l®^  pj,^  ^^ 
bath  alleged,  as  appears  upon  the  (e)  files  of  said  Court  oi  record  i^  buis  of 
filed ;  aud  this  he  is  ready  lo  veriiy  by  that  record ;  and  prays  that  September    ^ 
the  records  of  said  term  of  this  Court  here  may  be  seen  an#  in-  |^'2J^|^^ 
spected,  &c.     See  L'dly,  Ent.  7,  8. 
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PSNDIlfO. 

Plet.  Another 
prior  action 
pending  in  fm 
tarn  action. 


(a)  or  the  writ 
of  the  plaintiff, 
and  that  the 
same  may  be 
quashed* 
1  Went.  69. 


Plea.  And  the  said  D.  comes  and  defends  be,  when  be.,  and 
prays  judgment  of  the  plaintiff's  writ  and  declaration,  because  be  says 
that  on  be.  the  plaintiff  purchased  out  of  the  clerk's  office  of  the  Court 
here,  the  writ  aforesaid  ;  and  at  another  day  before  that  time,  to  witj 
on  &c.,  one  A.  B.  purchased  out  of  the  same  office  of  the  same  Court 
another  writ  against  the  said  D.  returnable  to  this  present  Court, 
and  therein  declared  against  the  said  D.  in  a  plea  of  debt,  and  for 
the  same  cause  of  action  in  the  declaration  aforesaid  of  the  said  C. 

fthe  plaintiff]  mentioned,  as  by  the  files  and  records  in  this  same 
/ourt  remaining  appears ;  which  said  suit  of  said  A.  B.  still  remains 
depending  and  undetermined  in  the  same  Court  here ;  and  the  said 
D.  avers  that  the  said  D.,  named  in  said  writ  and  declaration  of  said 
A.  B.y  and  the  said  D.  the  now  defendant,  are  one  and  the  same  person, 
and  not  other  or  difierent ;  and  the  said  supposed  offence  in  the  said 
declaration  of  the  said  C.  [plaintiff]  mentioned,  and  the  said  supposed 
ofience  in  the  said  declaration  of  the  said  A.  B.  mentioned,  are  in 
fact  one  and  the  same  identical  offence,  and  not  other  or  different ; 
and  this  he  is  ready  to  verify  :  Wherefore,  inasmuch  as  the  right  ojf 
action  for  said  supposed  ofience  was  attached  in  the  said  A.  B.  be* 
fore  the  said  C«  commenced  his  said^ction,  the  said  D.  prays  judg- 
ment {a\  if  he  ought  to  be  compelled  to  answer  to  the  said  C's.  writ 
and  declaration  aforesaid,  &ic. 

Note. — ^If  another  action  pending^  intfie  same  term  be  pleaded  in  abate- 
ment to  a  qui  tarn  action,  the  defendant  mnst  show  the  particular  time, 
when  the  other  action  was  commenced,  in  order  that  the  Court  may  see 
that  the  priority  of  rigrht  of  action  attached  elsewhere ;  or  the  plea  will  be 
bad.  Com6e  T.  Pitt,  3  Burr.  145^  See  Introduction,  Abatement  of  the  writ, 
under  ^  Another  Action  pending.** 


7.  Mistake  of  Property. 

Plea.  And  the  said  D.  comes  Slc.,  when  &c.,  and  says,  that 
at  |the  time  when  the  taking  of  the  hides  aforesaid  is  supposed 
to  be,  the  property  of  the  same  hides  was  in  one  E.  F.,  who  is  now 
living,  viz.  at  &c. ;  (6)  without  this,  that  the  property  of  the  said 
bides  was  in  the  plaintiff,  as  he  by  his  writ  and  declaration  aforesaid 
above  supposes ;  and  this  he  is  ready  to  verify :  Wherefore  he  prays 
judgment  of  the  said  writ  and  declaration,  that  the  same  may  be 
quashed,  and  for  his  costs,  and  that  a  return  of  the  same  hides  be 
adjudged  to  him.  T.  Parsons. 

(h)  And  not  in  the  said  plaintiff;  and  this  he  b  ready  to  verify.  2  Lilly,  Ent.  864. 

Replication.  And  the  plaintiff  says  that  his  writ  and  declara- 
tion ought  not  to  be  quashed,  because  he  says  that  the  property  of 
the  hides  aforesaid,  at  the  said  time  of  taking  them,  was  in  the  said 
plaintiff,  in  manner  and  form  as  he  by  his  writ  and  declaration  afore- 
said above  thereof  hath  alleged,  to  wity  at  &c. ;  and  this  he  prays 
may  be  inquired  of  by  the  country.     Lilly,  Ent.  358. 

Plea.  Defen-  Plca.  And  the  said  D.  comes  and  defends  be.,  when  tic.,  and 
dant  ^^'Q'l^^  pra^  kidgment  of  the  writ  aforesaid,  that  the  same  may  abate,  be- 
puLu^  cause  he  says  that  the  property  of  the  said  horse,  at  the  time  whea 
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replevin. 


In  the  same 
manner  plead 
property  in 
defendant. 


Replication. 
Plaintiff  haa 
the  property. 
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tba  taking  of  said  horse  is  supposed  to  be,  was  ia  the  piaintifF  and  Mutaxb  of 
^  said  D.,  and  that  the  plaintiff  and  the  said  D.  were  at  the  said  '^opxaTr. 
time  when  Sec.  possessed  of  the  same  horse  as  tenants  in  common, 
and  the  property  of  the  same  horse  was  in  them  as  such  tenants  in 
common,  and  not  in  the  said  plaintiff,  as  is  above  supposed  in  the 
writ  aforesaid ;  and  this  he  is  ready  to  verify  :  Wherefore  he  prays 
judgment  of  the  writ  aforesaid,  that  it  may  abate,  and  that  a  return 
of  said  horse  be  awarded  to  him,  and  for  his  costs. 

NOTES  ON  THE  PLEAS  OP  PftOPERTT. 

These  pleas  may  be  pleaded  in- bar  as  well  as  in  abatement.  2  Lev. 
92 ;  Salk.  5 ;  Lilly,  Ent.  S55. 

If  the  defendant  plead  that  the  property  is  in  the  plaintiff  and  in 
another  not  named,  he  must  avow  or  make  conusant  to  have  a  return 
of  the  goods,  for  this  does  not  disaffirm  the  plaintiff's  right  of  property. 
Yent.249. 

But  a  spedal  property  in  the  plaintiff  is  sufficient  to  maintain  this 
action.    1  Com.  Dig.  Abate.  H.  31. 


8.  Matters  Ex  Post  Facto* 

Plea..     And  the  said  D.  prays  judgment  of  the  writ  aforesaid,  bcattkrs  kz 
because  he  says  that  after  the  last  continuant;e  of  the  plea  aforesaid,  ^■''  '^cto. 
to  wit,  at  the  C.  C.  P.  held  at  &c.,  on  &c.,  within  and  for'  &c.,  ^^^^^ 
from  which  term  the  plea  aforesaid  was  continued  to  this  present  \^  conSwt^ 
term,  and  before  this  present  term  of  this  Court,  to  toity  on  &^.,  the  ance. 
said  plaintiff  died  at  &c. ;  and  this  he  is  ready  to  verify  :  Where-  ^o)  Pmyer 
fore  he  prays  judgment  of  said  writ,  (a)  and  if  the  Court  here  will  "that  the  writ 
proceed  any  farther,  &c.  qu^hed!" 

would  be  had;  for  the  writ  is  abated  already.    3  Ley.  120.  Com.  Dig.  Abate.  H.  38. 

Replication.  And  the  aforesaid  attorney  of  the  said  plaintiff.  Replication. 
in  the  name  and  for  the  said  plaintiff,  his  master,  says  that  the  writ  f^^^'*^* 
aforesaid  ought  not,  by  reason  of  the  allegations  aforesaid,  to  be 
quashed,  because  he  says  that  the  said  plaintiff  is  still  alive,  to  wit^ 
at  be.,  and  not  dead,  as  the  said  D.  above  supposes;  and  this, [in 
behalf  of  said  plaintiff,  he  prays  may  be  inquired  of  by  the  country. 
See  3  Ins.  CI.  75,  76. 


NOTES  ON  THE  FLEA  OF  DEATH  OF  PLAINTIFF. 

It  18  enacted  by  statute,  that  where  the  plaintiff  or  defendant  dies, 
ID  case  the  cause  of  action  survives,  the  executors  or  administrators 
of  the  deceased  may  be  compelled  to  come  in,  and  in  default,  judg- 
ment shall  be  rendered  for  the  other  party.  See  Mass.  Stat  1783, 
ch.  59,  §  1.  So  that  it  is  apprehended  the  above  plea  would  be 
good  only  in  personal  actions  which  die  with  the  plaintiff,  and  in  real 
actions. 

In  cases  where  there  is  more  than  one  plaintiff  or  defendant,  by  the 
common  law  if  one  died,  the  writ  abated  in  certain  cases  ;  but  now 
by  Stat  8  and  9  W.  3,  ch.  10,  (in  England,)  if  the  cause  of  action 
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Mattuis  xx  gurvk>€f  the  surviving  party  may  proceed,  and  the  writ  shall  not  abate. 
POST  FACTO.    Iq  ^]||g  grille  (here  is  no  corresponding  statute :  But  quiere,  if  the 
principle  has  not  been  adopted  as  part  of  our  law. 

Ilea.  Maniaijc  Plea.  And  the  said  D.,  by  R.  T.  P.  his  attorney,  comes  and 
penlSiiK^e  defends  &.C.,  when  &c.j  and  saitb  that  since  the  last  continuance  of 
suit.  the  action  aforesaid,  to  toiij  since  the  second  Tuesday  of  July  last, 

from  which  the  said  action  was  last  continued  to  this  term,  and 
before  this  term,  to  vnt^  on  Slc.j  at  &c.,  the  said  plaintiff  took  to 
husband  one  A.  B.,  which  said  A.  B.  is  now  alive,  to  toiif  at  &c. ; 
and  this  he  is  ready  to  verify  :  Wherefore  he  prays  judgment  of  the 
plaintiff's  writ,  that  it  may  be  abated,  .and  lie  allowed  his  costs. 
Bourn  v.  Btpfey,  Suffolk,  C.  C.  P.  1712.  R.  T.  Painb. 

Note.— This  plea  is  only  pleadable  in  the  case  of  the  marriajg^e  of  the 
plaintijOT;  for  the  defendant  cannot  render  void  the  plaintiff's  action. 


ACCOUNT. 


OP  THE  PLEADINGS  IN  ACCOUNT. 

!•    Of  FUas  before  ike  Judgment  to  aecomU, 

Tub  defendant  may  plead,  1.  That^he  never  was  guardiaHt  baiKf, 
or  receiver  of  the  plaintiff,  (accordingly  as  he  it  charged  in  the  writ,) 
either  in  abatement,  or  in  bar  of  the  plaintiff's  suit ;  or,  he  may 
plead,  2.  That  he  had  fully  accounted  with  the  plaintiff  himself,  or 
with  auditors  appointed  by  the  Court ;  or,  3.  An  award  between  the 
parties;  (Cro.  Car.  116;)  or,  4.  A  release  by  the  plaintiff  by  deed ; 
or,  S.  The  statute  of  limitations,  dzrc  &c.  Com.  Dig.  Accompt 
£•  3,  4j  5. 

The  defendant,  when  charged  as  bailiff  may  plead  specially,  I.  That 
he  was  the  plaintiff's  serTant  for  a  certain  purpose,  trayersing  that  he 
was  bailiff  to  the  plaintiff  in  any  other  manner ;  or,  2.  That  he  was 
the  lessee  of  the  land,  of  which  the  plaintiff  supposes  him  to  be  bailiff; 
or,  3.  That  the  goods  were  placed  by  him  in  a  warehouse,  from 
whence  they  were  taken  by  the  enemy,  d&c  d&c.    Str.  680. 

When  charged  as  receiver^  the  defendant  may  plead  specially, 
1.  That  the  property  received ,  was  bailed  oTor  for  a  particular  pur- 
pose, and  that  the  defendant  had  performed  it  accordingly.  2.  That 
the  plaintiff  gsTe  him  the  money,  d&c.  d&c.  Formerly,  if  the  defend- 
ant was  charged  as  receiver  by  the  hands  of  the  plaintiff,  he  might 
wage  his  law,  but  not  if  charged  as  receiver  by^  the  hands  of  another. 
But  in  this  Commonwealth,  law-wager  is  seldom  or  never  resorted  to 
in  this  or  any  other  case,  except  where  particularly  allowed  by  statute- 
See  2  Saund.  65. 

2.  Whai  Pleas  are  not  good  before  the  Judgment  to  account* 

Generally,  before  the  judgment  to  account,  no  plea  is  proper  that 
admits  the  defendant  once  to  have  been  chargeable,  though  it  goes  in 
discharge,  for  such  plea  should  be  pleaded  before  the  auditors.  Com. 
Dig.  Accompt.  E.  6.  And,  therefore,  a  receipt  without  deed ;  pay- 
ment by  order  of  the  plaintiff;  that  he  was  robbed  of  the  goods,  4ErC. 
would  not  be  good,  being  pleadable  before  the  auditors.    lUd. 
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3.  Of  Pitas  before  Auditors. 

After  the  interlocutory  judgment  to  account,  the  defendant  may 
plead  any  matter  that  goes  to  discharge  him,  that  is  not  inconsistent 
with  the  previous  {headings,  or  the  judgment  to  account,  that  is,  that 
does  not  go  to  show,  thai  be  never  was  answerable  as  guardian,  as 
bailiff,  or  as  receiver,  according  to  the  capacity  in  which  he  is  charged 
by  the  plaintiff.  But  generally,  he  cannot  plead  before  the  auditors 
any  plea  which  he  might  and  ought  to  have  pleaded  in  bar  of  the 
account  3  Wils.  113*  He  may  therefore  plead,  payment  to  the 
plaintiff,  or  his  order ;  that  he  lost  the  goods  by  inevitable  accident ; 
that  he  toas  robbed  without  his  default^  d&c.  &c. 

But  he  cannot  plead  an  award ;  for  this  plea,  going  in  extinguish- 
ment of  the  right  of  action,  should  be  pleaded  in  bar  of  the  action. 
Cro.  Car.  1 16.    See  3  Wils.  73. 

If  an  issue  in  law,  or  in  fact,  is  joined  before  the  auditors,  the 
pleadings  are  certified  to  the  Court,  and  the  issue  is  there  argued. 
Lutw.  M.    See  5  Binney,  433. 

4.  Of  the  further  proceedings  in  Account^  dzrc. 

After  the  judgment  to  account,  if  the  defendant  refuses  to  account, 
or  gives  an  imperfect  account,  or  if  the  defendant  interplead,  and 
it  is  found  against  him,  the  judgment  is,  that  the  plaintiff  recover, 
according  to  the  value  in  the  declaration,  damages  and  costs,  and  in 
this  action,  it  seems,  the  plaintiff  may  recover  to  a  greater  amount 
than  he  claims  in  his  declaration,    5  Binn.  564. 

If  the  auditors  find  that  a  balance  is  due  to  the  defendant,  quiere, 
if  the  Court  will  give  judgment  for  the  defendant  for  that  balance. 

It  seems  Debt  will  lie  for  it    3  Serg.  &  Rawle,  7 ;  5  Binn.  433. 
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Nbvsr 

BAIUIT. 

Plea.  Never 
bdliff. 


1.  J^Tever  Bailiff. 

Plea.  And  tlie  said  D.  comes  and  defends  &c.,  when  he.,  and 
saith  that  he  never  was  bailiff  of  the  said  plaintiff  ojf"  the  foods  and 
(Aattets  aforesaid^  to  render  an  account  thereof  to  the  said  plaintiff' 
in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  declared 
against  him ;  and  thereof  puts  himself  open  the  country.  Co.  Ent. 
46.  4 ;  2  Harr.  302. 

Note.— If  the  plea  is  ''never  receiver,**  substitnte  the  following  words 
for  the  part  in  italiGs,  ^  he  never  was  receiver  of  the  annies  of  m  eaid 
pkintifE:^ 
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Plka.     And  the  said  D.  comes  and  defends  the  force  and  in-  Nxrx& 
jury  when  Sec.,  and  says  {actio  non)  becaoee  protesting  that  the  said  ^^^^^^' 
D.  never  was  bailiff  of  the  plaintiff  as  in  the  said  declaration  is  above  Ple^  By  sur- 
supposed  ;  for  plea,  the  said  D.  says  that  the  said  A.  B.,  in  the  said  ^J^Jj^jJ^J 
decJaration  mentioned,  was  the  sole  bailiff  of  the  plaintiff  for  the  baiHff,  but  hi» 
said  time  in  said  declaration  mentioned,  and  during  that  time  had  partner  onT;. 
the  care  and  administration  of  the  goods  and  merchandises  in  the 
said  declaration  mentioned,  to  be  merchandised  and  made  profit  of 
for  the  plaintiff,  and  to  render  a  reasonable  acconnt  of  the  same  to 
the  plaintiff  on  demand,  to  witj  at  &e. ;  without  thisj  that  the  said  D. 
and  A.  B.  were  the  baififis  of  the  plaintiff,  and  had  the  care  and 
administration  of  the  goods  and  merchandises  of  the  plaintiff  hi  the 
said  declaration  mentioned,  to  be  merchandised  and  made  profit  of 
for  the  plaintiff,  and  to  render  account  thereof  on  demand  in  manner 
and  form  as  the  plaintiff  hath  above  alleged  in  that  behalf;  and  thisr 
be  is  ready  to  verify :  Wherefore  he  prays  judgment  if  the  plaintiff 
his  action  aforesaid  thereof  against  him  ought  to  have  or  main- 
tain, Ue* 

Replication.  And  the  plaintiff  as  to  the  said  plea  of  the  said  Replication. 
D.  above  pleaded  in  bar,  saith  (predudi  non)  because  he,  as  before,  Jalfi'*^''^*'* 
sattb,  that  the  said  D.  and  A.  B.  were  bailifi&  of  him  the  plaintifl^ 
and  had  the  care  and  administration  of  the  goods  and  merchandises 
of  the  plaintiff  in  the  said  declaration  mentioned,  to  be  merchan- 
dised and  made  profit  of  for  the  plaiotifl^  and  to  render  an  account 
thereof  on  demand  in  manner  and  form  as  he  hath  above  alleged  in 
that  behalf;  and  this  he  prays  may  be  inquired  of  by  the  country. 
See  Godfrey  v.  Saunders^  3  Wils.  74,  79. 

NoTB.^ — ^Tbe  defendant  may  plead  to  paxt  of  the  time,  that  be  waa 
bailiff  and  to  the  vesidue  that  be  was  not ;  3  Wils.  105 ;  or  that  for  the 
residue,  be  fully  accounted.    S  Harr.  Ent  302. 

2.  Pully  accounted. 

Plka.    And  the  said  D.  comes  and  defends  <&c.,  when  &c.,  and  Fux^lt  ac 
Stfi^  that  the  plaintiff  ought  not  to  have  his  action  thereof  against  ^^ov"^^* 
Ufln,  because  he  says  that  after  the  time  that  the  said  D.  was  sup-  coSntS^ttT" 
posed  to  be  bailiff  to  the  plaintiff,  and  to  have  had  the  care  of  tlie  phindfll 
aforesaid  100  bales  Sic.,  to  wiiy  on  dLc.,  at  Sec.,  be  the  said  D.  fully  (a)  if  beibce 
accounted  (a)  with  the  plaintiff  of  and  concerning  the  said  100  bales  i"^"^"' j*^^ 
IiCm  for  the  said  time  he  was  so  bailiff  as  above ;  and  this  he  is  ready  and^c.'l>.,  wl 
to  verify  :  Wherefore  he  prays  judgment  if  the  plaintiff  ought  lo  have  ditora  aM^o^^ 
bb  action  aforesaid  thereof  against  him,  &c.  ^y  ^f  ^^ 

°  here  to  audit 

the  Mcmmt  aforeflaid,  and  this  he  ie  ready  to  ▼enfy,'*  See.    2  Hair.  Ent.  mS;  PI.  Gen.  219. 

Replication*     And  the  plaintiff  saith,  that  for  any  thing  above  Replicatfon. 
by  the  said  D.  in  pleading  alleged,  he  ought  not  to  be  precluded  J^^J^jJ®* 
from  having  his  action  thereof  against  him,  because  he  saitn  that  the        iirt.i.'.v^ 
said  D.  hath  not  accounted  (b)  wkh  the  plaintiff  for  the  said  100  ^^dHon    2 
bales  he.,  as  the  said  D.  hath  above  in  pleading  alleged  ;  and  this  Harr.  Ent.  sea. 
be  prays  may  be  inquired  of  by  the  country.    See  3  liar.  EInt.  301 ;  ^^^* 
1  Mod.  Ent.  43;  Rast.  Ent.  105* 
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3.  lAmitcttians. 

LntiTATioM.  Plba.  And  for  further  plea  in  this  behalf,  by  leave  of  the  Court 
PImu  No  opeii  for  this  purpose  had  and  obtained,  the  said  D.  (a)  protesting  that  be 
!te^^^* ^h^  never  was  the  bailiff  of  the  plaintifi^  as  in  and  by  the  said  declara- 
Mir^^pi^  tion  b  above  supposed,  nor  had  anjr  concerns  or  dealings  with  the 
ner.  plaintiff  during  any  part  of  the  time  in  the  said  declaration  mention- 

/  V  /^  t.  .L  ed,  as  a  merchant,  factor,  or  servant  in  the  trade  of  merchandise, 
protettetioD,  If  says  that  (6)  there  was  not  any  open  or  current  account  between  the 
Hm  ctM  maj  plaintiff  and  the  said  D.  and  C.  in  the  life-time  of  said  C,  or  be- 
^  between  the  plaintiff  and  the  said  D.  since  the  death  of  said  C.  as 

(ft)  Quare,  if  aforesaid,  at  any  time  within  six  years  next  before  the  suing  forth  of 
oeijoiMfiae-  the  said  original  writ  of  the  plaintiff  in  this  behalf;  and  this  he  is 
2zmn would  ^^^7  ^  ^©"fy  •  Wherefore  ne  prays  judgment  if  the  said  plaintiff 
not  be  good,     ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  8ic. 

G.  Nares. 

BepHcfttioii.         Replication.    And  the  plaintiff,  as  to  the  plea  of  the  said  D.  by 
Ifer^ant-te-    iijm  secondly  above  pleaded  in  bar,  saith  that  he,  by  reason  of  any 
coun   iiDfe  -    iJijQg  therein  alleged,  ought  not  to  be  barred  from  having  and  main- 
taining his  aforesaid  action  against  him,  because  (c)  protesting  that 
^^^Mted  **tf  ^*^  P     *  *"^  ^^  matter  therein  contained,  are  wholly  insufficient  in 
Slo  CM6  be  to.  ^^  ^^  ^^^  ^^  preclude  him,  the  said  plaintiff,  from  having  or  main- 
taining his  aforesaid  action  against  the  said  D. ;  yet,  for  replication 
in  this  behalf,  the  plaintiff  saith  that  he,  the  plaintiff,  during  the  time 
in  the  said  declaration  mentioned,  and  beiore,  was,  and  yet  is  a 
merchant,  to  wU^  at  &c.,  and  that  the  said  D.  and  C.  during  the 
time  in  the  said  declaration  mentioned,  were  the  factors  of  the  plain- 
ed) QiMMo,  if  tiff,  {d)  [and  during  that  time,  as  such  factors  of  the  plaintiff,  had 
ttotSietf"        the  care  and  administration  of  the  said  goods  and  merchandises  in 
night  not  be    the  said  declaration  mentioned,  to  be  merchandised  and  made  profit 
onStted.  of  for  the  plaintiff,  and  to  render  a  reasonable  account  of  the  same 

to  the  plaintiff  on  demand  ;]  and  that  the  account  demanded  by  the 
said  action  now  brought  and  prosecuted  bv  the  plaintiff  against  said 
D.,  concemeth  the  trade  of  merchandise  between  the  plaintiff  as  a 
merchant,  and  the  said  D.  and  C,  in  his  life-time,  as  factors  of  the 
(«)  ^^JJ*^*  '^   plaintiff,  to  uni,  at  he. ;  (e)  and  the  plaintiff  further  saith,  that  no 
to  aver  •^Md   ^^count  or  accounts  whatever  of  the  said  goods  and  merchandises 
whidi  ftccount  in  said  declaration  mentioned,  or  any  part  thereof,  was,  or  were  ever 
yetremaiiM      adjusted,  or  settled  between  the  plaintiff  and  the  said  D.  and  C.  in 
unMt£d*'       ^^^  life-time,  or  between  tlie  plaintiff  and  the  said  D.  since  the.  de- 
•nd  this  be  ii    cease  of  the  said  C. ;  and   this  the  plaintiff  is  ready  to  verifv : 
"B^dy*  ^»       Wherefore  he  prays  iudgment,  and  that  the  said  D.  to  account  with 
him  of  the  time  in  which  he  and  the  said  C.  were  the  bailiffi  of  the 
plaintiff,  and  had  the  care  and  administration  of  the  said  goods  and 
merchandises,  to  be  merchandised  and  made  profit  of  for  the  plain- 
tifl^  may  be  adjudged,  &c.  W.  Davt. 

R^oinder.  Not      Rbjoinder«    And  the  said  D.  as  to  the  aforesaid  plea  of  the 
merchenti'  ae-  plaintiff,  by  him  above  pleaded  by  way  of  reply  to  the  said  second 

E^*^  '  lea  of  the  said  D.  above  specified,  says  that  the  plaintiff  ought  not, 

y  reason  of  any  thing  in  his  said  replication  above  alleged,  to 
have  bis  said  action  maintained  against  him  the  said  D.,  because, 
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protesting^  that  the  said  D.  was  not,  during  the  time  in  said  declara-  LxMirATioirs. 
tion  mentioned,  the  factor  of  the  plaintiff,  nor  during  that  time,  as  P*ote«tation. 
such  factor,  had  the  care  and  administration  of  the  said  goods  and 
merchandises  in  the  said  declaration  mentioned,  to  be  merchandised 
and  made  profit  of,  for  the  plaintiff,  and  to  render  a  reasonable  ac- 
count of  the  same  to  the  plaintiff  on  demand^  as  the  plaintiff  hath  in 
bis  replication  aforesaid  above  supposed  ;  for  rejoinder  in  this  behalf, 
the  said  D.  says,  that  the  account  demanded  by  the  said  action,  now 
brought  and  prosecuted  by  the  plaintiff  against  the  said  D.,  doth  not 
concern  the  trade  of  merchandise  between  the  plaintiff  as  a  mer- 
chant, and  the  said  D.  as  factor  of  die  plaintiff,  in  manner  and  form 
as  the  plaintiff  hath  above,  in  his  said  replication,  alleged  in  that  be- 
half; and  of  this  tlie  said  D.  puts  himself  upon  the  country.  And 
the  plaintiff  likewise.  6.  Nares. 

Note. — ^There  was  a  verdict  for  the  plaintiff.  Godfrey  v.  Saundtrty  3 
Wils.  74,  &c.  And  qusere,  if  this  pleading  be  correct  ?  For  the  plea  says, 
that  there  was  no  open  or  current  accounts  within  six  years.  Replication, 
that  they  were  unsettled  merchants'  accounts.  Rejoinder  says,  that 
they  were  not  merchants'  accounts ;  which  seems  a  departure  from  tho 
pUa.  Semble,  that  the  replication  should  have  denied  the  matter  of  the 
plea,  and  concluded  to  the  country ;  and  that  the  part  respecting  its  being 
for  merchants'  accounts,  should  have  been  taken  by  protestation;  for 
whether  merchants'  accounts  or  not,  if  they  had  been  stated  and  not  cur- 
raU^  the  plea  would  have  bean  good.    2  Saund.  123,  Wills,  notes. 
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OF  THE  PLEADINGS  IN  ASSUMPSIT. 

The  gist  of  the  action  of  Assumpsit,  is  the  breach  of  some  prom- 
ise set  forth  in  the  plaintiff's  declaration.  The  defendant's  plea  or 
answer  therefore  may  be  either,  1.  A  denial  of  the  promise,  which 
is  called  the  general  issue  in  this  action  ;  2.  An  allegation  of  some 
matter  that  shows  the  promise  to  have  been  void  or  not  obligatory, 
when  made  ;  as,  Coverture  or  Infancy  of  the  defendant ;  or,  that  it 
was  obtained  by  fraud  or  duress;  or,  that  it  was  made  for  an  illegal  or 
immoral  consideration,  as,  for  money  won  at  gaming,  or  for  usury, 
&c. ;  3.  An  allegation,  that  the  defendant  has  performed  his  prom« 
ise,  as,  •payment^  •performance^  delivery,  Spc, ;  4.  An  allegation  of  an 
offer  to  perform,  as  a  tender  of  payment,  &c. ;  5.  An  excuse  for  non- 
'performance ;  as,  a  discharge  of  the  promise  before  breach,  which 
may  be  by  parol;  or,  a  release  after  breach,  which  must  be  by  deed; 
an  award  ;  former  recoyery ;  alien  enemy  ;  the  statute  of  limitations, 
&c.  &c.  For  remarks  on  these  various  pleas,  except  the  general 
issue,  the  reader  is  referred  to  the  various  annotations  subjoined  to  the 
forms  of  the  picas. 

Of  the  General  Lsue. 

I.  In  what  cases  the  General  Issue  is  proper,  and  what  may  be  taken 
advantage  of  or  given  in  evidence  under  it. 

The  General  Issue,  in  Assumpsit,  is^  that  the  defendant  never 
promised  in  manner  and  form  as  set  forth  in  the  plaintiff's  declaration. 
This  plea,  therefore,  puts  in  issue  every  constituent  part  of  the  prom- 
ise, which  the  plaintiff  must  prove  in  every  essential  particular,  as 
laid,  or  otherwise  must  fail  in  his  action,  without  a  necessity  on  the 
part  of  the  defendant  of  adducing  any  proof  whatever.  The  defend- 
ant may  consequently  use  this  plea  in  every  case,  where  the  plaintiff 
has  set  forth  a  contract  incorrectly,  and  must  equally  prevail,  wheth- 
er the  variance  appears  from  the  evidence  adduced  on  the  part  of  the 
plaintiff  himself,  or  is  shown  by  the  defendant. 

This  plea  is  proper,  also,  in  cases  where,  although  there  may 
have  been  a  promise  precisely  as  the  plaintiff  has  alleged,  yet,  from 
some  circumstance,  whatever  it  may  be,  either  the  promise  was  not 
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binding  when  made,  or  ceased  to  be  so,  before  action  brongnt  Be- 
cause,  then,  there  is  no  promise  in  existence,  and  consequently  no 
breach  of  promise,  upon  which  the  plaintiff  can  ground  his  action. 
See  Doug.  106. 

Thus,  if  the  contract  is  void  by  statute,  as  within  the  statute  of  frauds, 
or  (before  the  late  statute)  as  usurious,  or  given  for  money  won  by  gaming ; 
or,  is  void  at  common  law,  either  because  contra  bonos  mores,  1  East, 
180 ;  or,  because  made  by  a  party  laboring  under  a  legal  disability,  as  a 
feme  covert,  an  infant,  &c.  or,  because  obtained  by  duress,  fraud,  &c. 
the  defendant  may  avail  himself  or  herself  of  it,  under  the  general 
issue  ;  though  it  has  been  said,  that  duress  must  be  pleaded,  because 
the  promise  is  not  absolutely  void  by  reason  of  the  duress,  but  only 
voidable.  Tidd.  587.  So  non-performance  of  a  condition  precedent, 
to  be  performed  by  the  plaintiff;  a  discharge  of  the  promise  before 
breach,  by  parol ;  a  release  by  deedy  after  breach ;  an  award,  where 
it  is  a  good  defence  to  the  action  ;  (4  Esp.  181 ;)  matter  in  defeasance  of 
a  promise;  (Wils.145 ;)  accord  and  satisfaction  ;  (Doug.  106 ;)  a  collat- 
eral security  taken,  where  a  good  defence  to  the  action ;  a  former 
recovery,  (2  Str.  733 ;  2  Bur.  1005,)  may  be  given  in  evidence  under 
the  general  issue. 

So,  also,  an  improper  joindcr[of  parties  may  be  given  in  evidence  or 
taken  advantage][of  under  the]general  issue. 

So,  alien  enemy,  unless  the  plaintiff  sues  en  outer  droit,  as  executor, 
dZrC.  may  be  given  in  evidence,  under  the  general  issue.  2  Bl.  R. 
1326 ;  2  Bos.  &  Pul.  12 ;  Co.  Litt.  1296. 

So,  if  the  defendant  has  paid  under  a  recovery  in  a  foreign  attach- 
ment, he  may  plead  it  specially,  or  he  may  give  it  in  evidence  under 
the  general  issue.    2  H.  Bl.  362 ;  3  East,  367. 

By  Mass.  Stat.  1794,  ch.  65,  <J  8,  "  If  any  trustee  shall  be  troubled  or 
sued  on  account  of  any  thing  by  him  done  pursuant  to  this  act,  he 
may  plead  the  general  issue,  and  give  this  act  in  evidence." 

So,  also,  if  the  defendant  has  performed  his  promise  by  payment  or 
otherwise,  the  defendant  may  give  it  in  evidence  under  the  general 
issue,  because  the  promise  is  satisfied.  But  a  tender  must  be  spc- 
ciaJ/j  pleaded,  because,  though'^there  is;^no  breach  of  promise,  the 
promise  itself  still  remains  binding,  and  unperformed. 

A  special  plea,  that  merely  amounts  to  the  general  issue,  is  bad  on 
demurrer.  But  it  must  not  thence  be  inferred,  that  in  every  case 
where  matter  may  be  given  in  evidence  under  the  general  issue,  a 
plea,  specially  alleging  such  matter,  will  be  bad,  as  liable  to  such  an 
exception.  For,  in  the  greater  number  of  instances  just  alluded  to, 
the  matter  of  defence,  as  will  be  seen  afterwards,  may  be  pleaded 
specially,  as  well  as  given  in  evidence  under  the  general  issue.  And 
the  distinction  laid  down  is,  that  mere  matters  of  fact,  which  may  be 
given  in  evidence  under  the  general  issue,  should  not  be  pleaded 
specially,  because  amounting  to  the  general  issue ;    but  matters  of 
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kne,  though  they  may  be  given  in  evidence  under  the  general  issue, 
may  also  be  pleaded  specially.  Of  this  latter  sort  are  usury^  gaming; 
coverture,  infancy ;  fraud,  duress,  immoral  consideration  ;  former  re- 
covery ;  a  release,  a  discharge ;  award,  accord  and  satisfaction ;  alien 
enemy ;  collateral  security  or  extinguishment ;  a  defeasance ;  non-per* 
formance  of  a  condition  precedent ;  payment  or  performance ;  foreign 
attachment ;  the  statute  of  frauds* 

2.   What  cannot  be  given  in  Evidence  under  the  General  IssuCf  but 

must  be  pleaded  spedaUy. 

1.  A  tender;  2.  The  Statute  of  Limitations;  3.  A  set-off.  By 
the  English  practice,  this  may  be  given  in  evidence  under  the  general 
issue,  if  proper  notice  is  given,  otherwise,  must  be  pleaded  specially. 
4.  A  release,  obtained  aflcr  the  commencement  of  the  suit,  must  be 
specially  pleaded  ;  so,  any  other  defence  arising  afler  the  commence- 
ment of  the  action,  which  might  have  been  given  in  evidence  under 
the  general  issue,  if  it  had  taken  place  before,  must  in  general  be 
specially  pleaded  as  a  plea  since  the  last  continuance*  See  Doug.  106. 
So,  also,  an  award,  on  a  submission  made  after  issue  joined.  5. 
Bankruptcy  of  the  defendant  must  also  be  specially  pleaded.  Com. 
Dig.  Bankrupt,  D.  35.  But  bankruptcy  of  the  plaintiff  may  be  given 
in  evidence  under  the  general  isue. 

Of  Double  Pleading  in  Assumpsit. 
[For  the  law  in  relation  to  Double  Pleas  in  general,  see  the  Introdaction.] 

1.  Pleas  which  may  be  joined. 

1.  Non-assumpsit  and  the  statute  of  limitations.     Str.  678, 889. 

2.  Non-assumpsit  and  discharge  by  bankruptcy.     Str.  1000. 

3.  Non-assumpsit,  set-off,  and  statute  of  limitations.    Barnes,  286. 

4.  Non-assumpsit  and  judgment  recovered.    Fortesc  337. 

By  Executors. 

1.  Non-assumpsit  and  never  executor.    Fort  336. 

2.  Non-assumpsit  and  fully  administered.    Bunb.  182. 

3.  That  testator  never  promised ; — ^no  cause  of  action  within  six 
years; — that  executor  never  promised ;— fully  administered.  Com. 
Dig.  PL  E.  2.     Hardw.  243. 

4.  Never  executor  and  fully  administered. 

5.  Fully  administered  and  set-off. 

6.  Payment  and  fully  administered.     Hardw.  178. 

2«  Pleas  which  may  not  be  joined. 

1.  Non-assumpsit  and  a  tender.     Str.  949  ;  3  Wils.  145. 

2.  Non-assumpsit  and  alien  enemy.    2  Bos.  &  Pul.  72. 

3.  Non-assumpsit  and  infancy.     Barnes,  363. 

4.  Non-assumpsit  and  solvit  ad  diem, 

5.  Non-assumpsit  to  the  whole  and  a  tender  to  a  part  4  T.  R.  X94. 

6.  Non-assumpsit  to  part  and  tender  to  the  residue.     Clift  202. 
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ASSUMPSIT. 

Pleas  in  Bar. 

1.  JVon-Jtssumpsit. 

Plea*     And  the  said  D.  comes  and  defends  &c.,  when  &c.,  and  Non-asbitmp- 
says  (a)  he  never  promised  in  manner  and  form  as  the  plaintiff  hath  ^^^' 
thereof  declared  against  him ;  and  of  this  puts  himself  upon  the  promiJ?*^^ 
country.  T.  Pabsons.  (a)  if  ag^nst 

Note. — Under  this  plea,  the  defendant  may  go  into  an  equitable  de-  ggy^  the  said'* 
fence  ;  he  may  ffive  in  evidence  a  release,  2  Burr.  lOlO ;  payment,  Salk.  a.  B.  (the  in- 
394 ;  that  a  bond  was  given  for  the  sum,  quoted  5  Com.  Dig.  Plead.  2  G.  testate)  never 
12 ;  BO  infancy,  Salk.  279 ;  2  Lev.  244 ;  coverture,  £sp.  NT  P.  C.  554  ;  2  promised,  &c. 
Bos.  &  Pull.  226 ;  so  usury,  for  the  statute  has  declared  all  such  contracts 
void  ;  1  Str.  198  ;  so  it  seems  a  former  judgment ;  2  Bl.  Rep.  779,  827 ; 
3  Wils.  240,  304,  S.  C. ;  so  payment  by  endorsing  a  note.  £sp.  N.  P. 
Ca.7. 

2.  Statute  of  Limitations. 

Pjlea.     And  the  said  D.  comes  and  defends  8^.,  when  &zx;.,  and  Limitatioks, 
prays  judgment,  if  the  said  plaintiff  his  action  aforesaid  thereof  pj^^    p^^ 
against  him  ought  to  have  or  maintain,  because  he  says,  that  (6)  at  never  promis- 
any  time  within  six  years  next  before  the  commencement  of  tlie  *d  within  six 
action  aforesaid,  he  never  promised,  in  manner  and  form  as  the  ^^^"' 
plaintiff  hath  above  thereof  declared  against  him ;  and  this  he  is  W  ^^  ** ***** 
ready  to  verify  :     Wherefore  he  prays  judgment,  if  the  said  plain-  Si^dpirvac- 
tiff  his  action  aforesaid  thereof  against  him  ought  to  have  or  main-  tion.ifanyhe 
tain,  and  for  his  costs.     Saiem  v.  White,  Essex,  April  Term,  1797.  ^^>  ^»^  "^Pj 

'  rp    n  accrue  to  the 

,  X.  X'ARSONS.  pit.  at  any  time 

wiffain  six  years  next   before  the  commencement  of  the  action  aforesaid,  and  this  he  is  ready 
to  verify,"  &C.    T.  Parsons. 

Replication.     And  the  said  plaintiff  says,  that  he,  by  any  thing  Replication. 
before  alleged,  ought  not  to  be  precluded  from  having  and  main-  Dft.  promised 
taining  his  action  aforesaid,  against  the  said  D.,  because  he  says,  years?  "* 
that  the  said  D.,  within  six  years  next  before  the  commencement 
of  the  action  aforesaid,  did  promise,  in  manner  and  form  as  the 
plaintiff  hath  above  thereof  declared  against  him  ;  and  this  he  prays 
may  be  inquired  of  by  the  country.  .  T.  Parsons. 

Note. — ^Tbis  plea  of  non-assumpsit,  infra  sex  annos,  is  only  applicable  to 
cases  OD  consideratianM  executed  ;  for  if  the  action  be  on  an  executory  consid- 
eratxoriy  such  plea  would  be  bad,  for  it  is  not  material  wbcn  the  promise  was 
made,  if  the  cause  of  action  accrue  within  six  years  ;  and  therefore  in  such, 
actio  non  accrevit  infra  sex  annos  is  the  proper  plea.  2  Salk.  422 ;  £sp.  N. 
P.  Dig.  156.  In  indebitatus  assumpsit  therefore,  the  plea  would  be  good, 
because  it  shows  a  debt  at  the  time  of  the  promise.  However,  though  the 
plea  be  good  in  such  case,  yet  the  plea  of  actio  non  accrevit  infra  sex  annos 
is  also  proper;  therefore  it  seems  the  safest  and  best  way  of  pleading  the 
statute,  in  all  cases  of  debt  on  simple  contract  or  assumpsit,  to  say,  that  *'  the 
said  several  causes  of  action  in  the  said  declaration  mentioned,  or  any  or 
either  of  them,  did  not  accrue  to  the  said  plaintiff,  within  six  years  next 
before  the  commencement  of  the  action  aforesaid^  of  the  plaintiff,"  &g.  2 
Saund.  63,  Wills,  note  6 ;  or,  ^  before  the  suing  forth  of  the  original 
writ  of  the  said  plaintiff." 


134  ASSUMPSIT. 

LiMiTATxoirs.  Pleas.  1.  And  the  said  D.  comes  and  defends  &;c.,  when 
Pleas.  Nod-  Sec.,  and  saith,  that  the  said  A.  B.,  the  testator,  did  not  make  either 
^^S)r!  ^     ^^  ^®  promises  above  supposed  by  the  said  plaintifi^  in  his  writ  and 

declaration  aforesaid,  in  manner  and  form  as  he  has  therein  alleged ; 

and  therefore  puts  himself  on  the  country. 

Actio  Don  ac-  2.  And  for  another  plea  to  the  said  plaintiff's  first  count,  in  his 
creyit  infra  0ez  declaration  aforesaid,  by  leave  of  the  Court  here,  the  said  D.  comes 
and  defends  8£C.,  when  &;c.,  and  says,  that  the  plaintiff  his  action 
aforesaid  thereof  against  him  ought  not  to  have  or  maintain,  because 
he  says,  that  the  cause  of  action  in  the  said  count  supposed,  did  not, 
at  any  time  within  six  years  next  before  the  commencement  of  the 
said  action,  accrue  to  the  plaintiff;  and  this  be  is  ready  to  verify  : 
Wherefore  he  prays  judgment,  if  the  said  plaintiff  his  action  afore- 
said thereof  against  nim  ought  to  have  or  maintain,  kc. 

Non-aMumpsit  3.  And  for  another  plea  to  the  said  plaintiff's  second  count,  in 
infra  sex  an-  jjjg  declaration  aforesaid  pleaded,  by  leave  of  the  Court  here  the 
said  D.  comes  and  defends  &.C.,  when  &x;.,  and  says  {actio  norij 
as  before)  because  he  says,  that  the  said  A.  B.,  the  testator,  never 
made  the  promises  above  supposed  by  the  said  plaintiff  in  his  said 
second  count  in  his  declaration  aforesaid,  at  any  time  within  six 
years  before  the  commencement  of  the  plaintiff's  action  aforesaid  ; 
and  this  he  is  ready  to  verify  :  Wherefore,  fcc.  [as  before.]  White 
V.  Currier^  Executor,  Essex,  April  Term,  1797.     T.  Paksons. 

Plea.  Non-  Plea.  And  the  said  D.,  having  obtained  leave  of  the  Court 
assumpsit  infra  here  to  plead  another  and  a  further  plea  in  this  behalf,  comes  and 
several  counts,  defends  &c.,  when  &c.,  and  as  to  the  three  first  counts  in  the  dec- 
laration aforesaid,  he  says,  the  plaintiff  his  action  aforesaid  thereof 
against  him  ought  not  to  have  or  maintain,  because  he  says,  that  the 
said  A.  B.  at  any  time  within  six  years  next  before  the  commence- 
ment of  the  action  aforesaid,  never  made  either  of  the  promises 
above  alleged  by  the  plaintiff  in  the  said  three  counts  in  the  decla- 
ration aforesaid,  in  manner  and  form  as  the  plaintiff  hath  above 
thereof  declared  against  him ;  and  this  he  is  ready  to  verify :  Where- 
fore he  prays  judgment,  Sic.  [as  before.]  Patch  v.  Sar^ent^  C.  C.  P. 
April,  1798.     Essex.  T.  Parsons. 

Replication.  REPLICATION.  And  the  said  plaintiff  says,  that  by  any  thing 
h'^d^A  tlh  ^^^^  alleged,  he  ought  not  to  be  precluded  from  having  ana  main- 
note  was  wit-  taining  his  action  aforesaid  against  the  said  D.,  because  he  says, 
nessed.  that  the  said  D.  made  and  signed  the  promissory  note  above  de- 
(a)  Or,  "that  clared  on,  at  the  time  and  place  above  by  him  supposed  in  his  dec- 
^d  there  sub^  '^^ation  aforesaid  (a)  in  die  presence  of  one  witness,  who  then  and 
scribed  his  there  attested  the  same;  and  this  he  is  ready  to  verify  :  Wherefore 
name  thereto  he  prays  judgment,  and  his  damages  and  costs  to  be  adjudged  to 

as  a  witness;     l;    *     >f     ^     o  f  o  t>.„«^„„ 

and  this.  &c>»  *"^-  T.  Parsons. 

T.  PABsoirs.  NoTE.--By  Maas.  St  1786,  ch.  62, }  6,  the  statute  of  limitations  is  no  bar 
to  an  action  brought  upon  a  note  of  hand  by  the  original  promisee,  his  ex- 
ecutor or  administrator,  when  such  note  is  '*  attested  by  one  or  more  wit- 


nesses." 


Replication.  REPLICATION.     And  the  said  plaintiff,  as  to  the  plea  of  the  said 

By  a^inisbra-  j)^^  above  pleaded  in  bar,  says,  that  by  reason  of  any  tiling   in 

testate  died  beyond  seas,  and  he  sued  within  six  years. 


r     ~  .. 
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the  same  plea  alleged,   he  ought  not  to  be  barred  from  having  Limitatioks. 
and  maintaining  his  action  aforesaid  thereof  against  him,  bemuse  he  (a)  <*  Of  mak- 
says,  that  at  the  times  (a)  when  the  said  several  causes  of  action  in  "*5  **»«  ^^^ 
the  plaintiff's  declaration  mentioned  accrued,  the  said  A.  B.,  now  ise8in,'*&c" 
deceased,  was  (b)  "  beyond  seas,  and  without  any  of  the  United  m  the  plea 
States,"  to  wit,  at  fcc. ;  and  the  said  A.  B.  continued  and  remained  ^*^J*®2o/ 
beyond  seas  and  without  any  of  the  said  United  Slates,  from  thence,  ^ji  mL     V. 
until,  and  at  the  time  of  his  decease  ;  and  that  the  plaintiff,  as  ad-  of  the  S^t.  of 
ministrator  as  aforesaid,  within  six  years  next  after  the  decease  of  1786,  ch.  52. 
said  A.  B.  to  wit,  on  &c.,  commenced  his  action  aforesaid  against  ?**  riSmii*'* 
the  said  D. ;  and  this  he  is  ready  to  verify :  Wherefore  he  prays  were,  **wam 
judgment,  and  his  damages  to  be  adjudged  to  him,  &c.     See  3  abroad  in  for- 
■^Vent.  294.  ytiff;^; 

to  wit,  at  &c.,  and  that  the  said  A.  B.  continued  and  remained  abroad  in  foreign  puts    beyond 
the  seas,  from  thence,  until,  and  at  the  time  of  his  decease."    8  Went.  294. 

Rejoinbeu.     And  the  said  D.  says,  that  by  any  thing  in  the  Rejoinder.  Pit. 
plaintiff's  replication  aforesaid  above  alleged,  he  ought  not  to  have  ^(^  g^® 
or  maintain  his  action  aforesaid  against  him,  the  said  D.,  because  he  yean, 
sajs,  that  the  plaintiff  did  not  commence  his  action  aforesaid  thereof 
against  him  the  said  D.  within  six  years  next  after  the  death  of  the 
said  A.  B.,  as  the  plaintiff  hath  above  in  his  replication  alleged ; 
and  of  this  he  puts  himself  upon  the  country.     See  3  Went.  204 ; 
2  Har.  En.  586. 

Rejoinber.     And  the  said  D.  says  {actio  non)  because  he  says,  Rejoinder, 

that  after  the  said  several  causes  of  action  in  said  declaration  men-  That  intestate 

tioned  accrued,  the  said  A.  B.  returned  from  beyond  seas  into  the  '®'""^®^* 

United  States,  and  resided  therein,  to  wit,  at  ficc.,  on  inc. ;  and  at  (p)  ^"?'*J  ,^ 

any  time  within  six  years  after  such  return  of  the  said  A.  B.  into  the  not'be  a"trav- 

Uoited  States  as  aforesaid,  the  plaintiff  did  not  commence  his  action  eree  *<  without 

aforesaid,  for  the  said  several  causes  in  said  declaration  mentioned  ;  *-J  ****b  ^^ 

(c)  and  this  he  is  ready  to  verify :  Wherefore  he  prays  judgment  tinued  and*^  re- 

if  the  plaintiff  his  action  aforesaid  thereof  ought  to  have  or  main-  mained  beyond 

tain    &rr  seas,  and  with- 

^'°' ***^-  outanyofthe 

U.  States,  from  the  time  when  said  action  accrued,  thenceforth,  until,  and  at  the  time  of  his    death, 
&c.    See  note,  below. 

SURREJOINDER.  And  the  plaintiff  says,  that  by  any  thing  in  the  Surrejotoder. 
rejoinder  of  tlie  said  D.  above  pleaded,  he  ought  not  to  be  barred  JJJ^'JetomK** 
from  faaving  and  maintaining  his  action  aforesaid  against  the  said  D., 
because  he  says,  that  after  the  said  several  causes  of  action  above- 
mentioned  accraed,  the  said  A.  B.  did  not  return  from  beyond  seas 
into  the  United  States  in  manner  and  form  as  the  said  D.  hath 
above  alleged  ;  and  this  he  prays  may  be  inquired  of  by  the  country. 

Note. — ^It  might  be  thought  that  the  last  rejoinder  above  should  con- 
clude with  a  traverse  ;  and  the  principle  established  on  this  head  seems  to 
favor  that  opinion,  to  wit,  **•  that  whenever  any  materutl  fact  is  alleged  in 
any  pleading,  which,  if  denied,  will,  upon  issue  joined,  decide  the  cause  one 
way  or  the  other,  if  the  adverse  party  plead  a  matter  inconsistent  with, 
and  contrary  to  such  allegation,  he  must  traverse  it."  The  continuance  of 
the  Intestate  beyond  seas  until  the  time  of  his  death,  was  certainly  a  maie- 
rial  paintt  and  would,  on  issue  joined,  have  decided  the  cause ;  the  fact  was 
also  denied  in  the  rejoinder.  A  traverse  therefore,  it  should  seem,  could 
not  have    been  bad;  and  the  surrejoinder  might  have  tsiken  issue  upon 
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Limitations*  the  allegation,  ^  that  from  the  time  when  the  said  cause  of  action  accrued, 
the' said  yitestate  cootinued  and  remained  abroad  until  and  at  the  time  of 
his  death."  However  it  may  be,  the  above  rejoinder  seems  to  accord  with 
the  precedents;  and  perhaps  may  be  supported  upon  the  principle,  that  it 
is  only  by  inference  and  argument,  a  negative  to  the  averment  in  the  dec- 
laration. See  on  the  subject  of  Traverses,  4  T.  R.  437 ;  1  Saund.  Rep.  22 ; 
Williams's  Note  (2).    See  ante,  Introduction.    ^^  Of  the  Traverse:^ 

Replication.  REPLICATION.  And  the  plaintiff  says,  that  notwithstanding  any  thing 

By  administra-  by  the  said  D.  above  in  his  plea  in  bar  alleged,  he  ought  not  to  be  pre- 
accrued^!kc  cluded  from  having  and  maintaining  his  action  aforesaid  against  the 
within  thirty'  said  D.,  because  he  says,  that  the  said  A.  B.  on  &c.,  at  kc.,  died  ; 
days  preceding  and  the  said  several  causes  of  action  in  said  declaration  mentioned, 
death?****  accrued  within  six  years  next  before  thirty  days  next  preceding  the 
(a)  Quoere,  is  ^^"^®  ^^  ^^  death  of  said  A.  B.  as  aforesaid,  and  (a)  an  action 
this  averment  therefor  might  have  been  sued  and  prosecuted  by  said  A.  B.  at  the 
necessa^.  See  ^jj^g  ^f  his  death.  Of  within  thirty  days  next  preceding;  and  after 
der?^'  ejom-  ^^^  Jeaih  of  Said  A.  B.  as  aforesaid,  and  (6)  within  two  years  after 
(5)  Perhaps  the  grant  of  administration  to  the  plaintiff,  to  wit,  on  &z^.,  the  plain- 
the  form  might  tiff  commenced  his  action  aforesaid,  and  declared  in  the  same  for 
^  s*"^after  ^^®  ®^^^  several  causes  of  action  abovementioned  ;  and  all  this  he  is 
the  death  &c.,  ready  to  verify :  Wherefore  he  prays  judgment,  and  for  his  dama- 
on  &c., admin-  ges  &c.,  to  be  adjudged  to  him,  &c. 

istration  of  all  jo 

his  goods  and  estate  was  duly  eranted  to  the  plaintiflf;  and  this  &c. :  Wherefore  &c. ;''  for  in 

this  State  the  commencement  of  the  action  forms  a  part  of  the  record. 

Note. — By  Mass.  Stat.  1793.  ch.  75,  §  3,  certain  actions  **  which  might 
have  been,  or  which  mav  be  sued  and  prosecuted  by  or  against  any  person 
deceased,  or  who  shall  decease  at  the  time  of  his  or  her  deatli,  or  within 
thirty  days  next  preceding,  shall  and  may  be  commenced  by  or  ag-ainst  the 
administrator  or  executor  &c.,  within  two  years  after  the  grant  of  letters 
testamentary,  or  of  administration. 

Rejomder.  Did  REJOINDER.  And  the  said  D.  says,  that  the  plaintiff  by  any 
afore^?.^  "*  thing  in  his  replication  aforesaid  alleged,  ought  not  to  have  or  main- 
re;  Quaere,  if  ^"  ^^^  action  aforesaid  against  him  the  said  D.,  because  he  says 
this  latter  aver-  that  the  said  several  causes  of  action  in  said  declaration  mentioned 
mentbeneces-  djj  not  accrue  at  any  time  within  six  years  next  before  thirty  days 
in^ed,  to  be*'  °®^^  preceding  the  death  of  said  A.  B.  (c)  nor  could  an  action 
mere  surplus-  therefor  have  been  sued  or  prosecuted  by  said  A.  B.  at  the  time  of 
*^b  w^  dd^d  ^'^  death,  or  within  thirty  days  next  preceding,  as  the  said  plaintiff 
uTcon^nn  to  ^^^^  above  in  his  said  replication  alleged  ;  and  of  this  he  puts  him- 
the  words  of  self  on  the  country. 

the    statute. 

But  the   prior  averment  embraces  the  principle  of  it,  and  if  true,  makes  an  end  of  the  action. 

Rejoinder.  Pit.  Rejoindeu.  And  the  said  D.  says  {actio  non^  as  before)  be- 
mence^his'ac-  ^ause  he  says,  that  at  any  time  within  two  years  after  the  grant  of 
tion  within  two  administration  to  the  plaintiff  as  aforesaid,  he  did  not  commence  his 
years  (rom  the  action  aforesaid  for  the  several  causes  in  said  declaration  mentioned, 

mSstmtion"     ^^  ^®  '"  '^'^  ^^'^  replication  hath  alleged  5  and  of  this  he  puts  him- 
self upon  the  country. 

Note. — In  the  same  way  {mutaiia  mutandit)  pleas  may  be  framed  ogainH 
administrators  and  executors. 

As  the  commencement  of  an  action  in  this  state  forms  a  part  of  the 
record,  it  may  be  doubted  whether  this  last  rejoinder  can  ever  be  supported 
in  our  own  courts ;  for  it  puts  in  issue  a  part  of  the  record. 
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Replication.     And  the   plaintiff,  as  to  the  plea  of  the   said  Limitation«. 
D.  above  pleaded  in  bar,  says,  that  he  ought  not  to  be  precluded  Replication. 
from  having:  and  maintaining  his  action  aforesaid,  because  he  says  J*^«»Q^>p*wa3 

X   V    •        1    °    1  •!      1  •     'AT*  I       •  I  I  r         •        bwond  seas, 

(a)  that  be,  the  said  plamtifr,  at  the  time  when  tbe  cause  of  action  am!  sued  after 
in  his  said  declaration  mentioned,  accrued,  was  (&)  in  foreign  parts  return  within 
beyond  the  seas^  to  vnt,  at  D.  in  the  republic  of  France,  and  there  ***  y®**^* 
lived  and  resided  until  he  the  said  plaintiff  afterwards,  to  wit.  on  8cc.,  In8Went.205, 
returned  to  the  said  United  States,  and  that  he,  the  said  plaintiff,  ,/^^  at  the' 
within  six  years  next  after  bis  return  into  said  United  States,  to  mtf  time  when  the 
on  &C.J  comtneficed  his  said  action  against  the  said  D.  in  due  man-  ^^  several 
ner  and  form  aforesaid  ;  and  this  he  is  ready  to  verify  :  Wherefore  S^accmed^to 
he  prays  judgment,  and  his  damages  and  costs  to  be  adjudged  to  the  plaiDtiO; 
him.  ^5;  ^^^  P^ai?- 

tiff,  was  resi- 
dent and  transacting  business  beyond  the  seas,  to  tint,  at  &c.,  and  afterwards,  to  wit^  on  &c., 
fiMt  airiTed  within  me  United  Slates ^  to  toU,  at  &c. ;  and  the  plaintiff  further  saith,  that  within  six 
years  next  after  such  his  arrival,  the  plaintiff  duly  "  commenced  his  action  aforesaid ;  and  this,  &c. 

(a)  Say,  **  at  the  time  of  the  mailing  the  promise  aforesaid,  was  beyond  seas,  &c.  if  the  plea  be 
never  promised  in  eix  years.    2  Harr.  £nt.  466. 

(b)  "Beyond  seas  without  any  of  the  United  States,*'  are  the  words  of  the  Stat,  of  1786« 
ch.  52,  §  4. 

Rbjoinder.     And  the  said  D.  says,  that  the  plaintiff  did  not.  Rejoinder. 
within  six  years  after  the  return  of  him  the  plaintiff  into  the  United  ^t*"^'*^**-?!.- 
otates  from  beyond  seas,  commence  his  action  ajoresata  against  nun  six  years  after 
the  said  D.  in  manner  and  form  as  the  plaintiff  bath  in  his  said  repli-  his  return. 
cation  above  alleged ;  and  of  this  he  puts  himself  upon  the  country. 
See  I  Went.  327 ;  3  Went.  205. 

Plea.     And  the  said  D.  comes  and  defends  Szc.,  when  &.c..  Plea.  Nonas- 
and  says  (actio  non)  because  he  says,  "  that  he  the  said  D.  did  not  ^""ipsit  infra 
undertake  and  prongise  in  manner  and  form  as  the  plaintiffs  have 
complained  against  him,  at  any  time  within  six  years  next  before 
the  day  of  suing  out  the  original  writ  of  the  said  plaintifl&  ; "  and 
this.  &c  :  Wherefore,  &c. 

0 

Replication.     And  the  said  plainlifis  say,  (preclvdi  non,)  be-  Replication. 
cause  they  say,  "  that  at  the  said  several  times,  when  the  said  several  Thatdefendant 

r''       '       •      t  -111-  •         1  I  I       w^as  beyond 

causes  of  action  in  tbe  said  declaration  mentioned,  accrued  to  the  seas,  and  plain- 
said  pWmtifls,  the  said  D.  was  in  foreign  parts  beyond  the  seas,  tiffs  sued  with- 
to  wit,  at  Grenada  in  the  W.  Indies,  and  there  altogether  lived  and  afte^^Ju^rn. 
resided,  and  continually  from  thenceforth  until  tbe  said  D.  afterwards, 
to  fffit,  on  tbe  1st  of  June,  1792,  returned  from  beyond  the  seas  into 
this  kingdom  of  England,  to  wit,  at  L.  aforesaid  ;  and  tlie  plaintifl^ 
further  say,  that  within  six  years  next  after  the  return  of  the  said 
D.  from  beyond  the  seas  as  aforesaid,  to  wit,onXhe  1st  of  July,  1794, 
they,  the  said  plaintiffs,  did  sue  out  their  original  writ  in  this  behalf 
against  the  said  D. ;''  and  this  &ic. :  Wherefore,  &£c.     2  Hen.  Bl. 
562,  {notis,) 

Replication.     And  the  plaintiffs,  as  to  the  second  plea  of  the  Replication, 
said  D.  above  pleaded,  say  that  the  said  plaintiffs,  from  having  and  Defendant  wa» 
maintaining  their  action  aforesaid  against  him,  ought  not  to  be  pre-  s^^^e. 
eluded,  because  they  say,  that  at  the  lime  of  making  his  promise 
aforesaid,  in  the  declaration  aforesaid  mentioned,  the  said  D.  was, 
and  ever  since  baa  been  resident,  and  still  continues  to  reside  out  of 
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LuciTATioirs.  this  state,  to  wU^  in  tlie  state  of  Virginia  ;  and  this  they  are  ready  to 

verify  :  Wherefore  they  pray  judgment  if  they,  from  having  and 
maintaining  their  aforesaid  action  against  said  D.,  ought  to  be  pre- 
ceded, Sic.  R.  Smith. 

RejoiDder.  Re-  Rejoinpbr.  And  the  said  D.,  as  to  the  plea  of  the  plaintifis, 
st"t*^i!^d'  *^^  ^y  ^^"oa  in  reply  above  pleaded  to  the  second  plea  of  the  said  D.  by 
suit  in  six  him  above  pleaded  in  bar  to  the  said  promise  in  said  declaration 
years.  mentioned ,  saith,  that  the  plaintifis  ought  not,  by  reason  of  any 

thing  in  their  said  plea  so  pleaded  in  reply  contained,  to  have  their 
said  action  thereof  maintained  against  him  the  said  D.,  because  he 
says,  that  he,  on  Szx;.,  returned  to  this  slate,  and  resided  in  Sic,  and 
(a)  Quffire,  if  that  the  plaintifis  had  notice  (a)  of  such  his  return  into  this  state  ; 
this  averment    and  the  said  D.  further  saith,  that  the  plaintifis  did  not  issue  their 
or  pwe^/^^     ^"^  *"  ^^^  cause  within  [six]  years  from  the  lime  the  said  D-  re- 
turned into  this  state  as  aforesaid ;  and  this  he  is  ready  to  verify : 
Wherefore,  as  before,  he  prays  judgment,  ifcc.  S.  Chase. 

Surrejoindei.  SURREJOINDER.  And  the  plaintifis,  that  as  to  any  thing  in  the 
neverretumed  plea  of  the  said  D.  in  rejoining  therein  contained,  they  ought  not  to  be 
into  the  State,  precluded  to  have  their  said  action  against  the  said  £>.,  because  they 
say,  that  the  said  D.  did  not  return  into  this  state  in  manner  and 
form  as  the  said  D.  hath  above  in  his  plea  in  rejoining  alleged  ;  and 
this  they  pray  may  be  inquired  of  by  the  country,  l^an  nibbers  v. 
Tabbs,  Maryland,  2  Harr.  Ent.  463.     R.  Smith. 

Replication.  REPLICATION.     And  the  pain tiflf  say s,  {precludi  non,)  because  he 

onhe*Stete°"*  ^^J^^'  ^^'^^  when  the  cause  of  action  aforesaid  accrued,  and  always 

according  to  afterwards,  until  within  six  years  next  before  the  commencement  of 

Mass.  Statute,  this  suii,  to  wit^  from  Stc,  until  &c.,  the  said  D.  was  "  without  the 
limits  of  this  Commonwealth,  to  tdt,  at  &c.,  and  did  not  leave 

(6)  These  are  Property  or  estate  therein  that  could,  by  the  common  and  ordinary 

the  words  of  process  of  law,  be  attached  ;"  (6)  and  this  he  is  ready  to  verify  : 

Uie  Statute.  Wherefore,  &c. 

Rejoinder.  Rejoinder.     And  the  said  D.  says,  {actio  non,)  because  he  says, 

That  defendant  jhgt  aftgp  x]^q  supposed  cause  of  action  aforesaid  accrued  to  the 
the  State  more  plaintifi*,  and  more  than  six  years  next  before  the  commencement  of 
than  six  years  this  suit,  to  wit^  ou  &c.,  he  ihe  said  D.  returned  into  this  Common- 
belore  the  suit,  wealth,  and  resided  within  the  limits  of  the  same,  ^o  twt,  at  &c. ; 
and  this  he  is  ready  to  verify  :  Wherefore,  &c. 

Surrejoinder.  SURREJOINDER.  And  the  plaintifi*  says,  that  the  said  D.  did  not, 
dW^uou^^^*  after  the  cause  of  action  aforesaid  accrued,  and  more  than  six  years 
before  the  commencement  of  this  suit,  return  into  this  Common- 
wealth, or  reside  within  the  limits  of  tlie  same,  in  manner  and  form 
as  the  said  D.  hath  above  alleged ;  and  this  the  plaintifi*  prays  may 
be  inquired  of  by  the  country. 

Rejoinder.  REJOINDER.     And  the  said  D.  says,  {actio  non^)  because  he  says 

h'd^^^^t^th'*^*'**  that  when  the  supposed  cause  of  action  aforesaid  accrued,  and  more 
tune  when  the  ^han  six  years  next  before  the  commencement  of  this  suit,  to  wit, 
cause  of  action  on  &c.,  he  the  said  D.  had  "  estate  and  property  in  this  Common- 
accrued,  prop-  ^eaiti]^  which  might  have  been  attached  by  the  common  and  ordinary 
Common-  process  of  law,"  to  vnt^  at  ifcc. ;  and  this  he  is  ready  to  verify : 
wealth.  Wherefore,  fac. 
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Surrejoinder.     And  the  plaintiff  says,  that  when  the  cause  of  LmiTATioirs. 
action  aforesaid  accrued,  and  more  than  six  years  next  before  the  Surrejoinder, 
commencement  of  this  suit,  the  said  D.  had  not  estate  or  property  in  SS not^^ro*!** 
this  Commonwealth,  which  might  have  been  "  attached  by  the  com-  erty  in  the''** 
mon  and  ordinary  process  of  law;"  and  this  the  plaintiff  prays  may  Common- 
be  inquired  of  by  the  country.  wealth. 

Note. — ^The  statute  of  Mass.  1786,  ch.  52,  makes  this  exception  only, 
when  there  was  no  estate  ai  the  Hme  when  the  cause  of  action  accrued. 
Qusere,  therefore,. if  the  defendant  had  any  property  or  estate  aJUrvnirde^ 
and  more  than  six  years  before  action  brought,  whether  such  a  rejoinder 
averring  such  fact,  would  not  be  within  the  equity  of  the  statute ;  and  so 
the  action  be  barred,  though  there  was  no  property  or  estate  of  the 
defendant  in  the  Commonwealth  at  the  time  when  the  cause  of  action 
accmed. 

It  might  seem  unnecessary  for  the  plaintiff^  in  his  replication,  to  aver  that 
the  defendant  had  no  property,  &c.,  because  it  is  a  negative,  and  therefore 
cannot  be  averred ;  and  is  more  proper  to  come  in  defence  from  the  defen- 
dant ^  But  it  is  most  advisable  to  include  in  replication  of  absence  of 
defendant  a  denial  of  property  within  the  Commonwealth ;  '*  as  thereby  the 
whole  exception  is  embraced.    See  Qill  v.  Scriventy  7  T.  R.  29, 20, 31. 

Replicatiok.   (a)  And  the  plaintiff  says,  that  notwithstanding  any  pi^^n^ff*°"* 
thing  above  alleged  by  the  said  D.  in  his  plea  in  bar  as  aforesaid,  he,  compos. 
the  plaintiff,  ought  not  to  be  precluded  from  having  and  maintaining  (a)  Quere,  u 
his  action  aforesaid  against  the  said  D.,  because  he  says  that  (b)  he,  the  ^**f  P^'^^y  ^»"?- 

,  .     .^        ,       .  ^         ,  .J  '     -       .       .    i/       •  1   r   'i         •        self  can  plead 

piamtifT,  at  the  time  when  ttie  sara  cause  of  acUon  in  his  said  declaration  this  plea.   See 
mentioned  accrued,  was  non  compos  mentis^  and  so  continued  until  2Bl.Com.29i; 
&c.,  when  said  impediment  was  removed;  and  that  he,  the  said  &c.°"for u'has 
plaintiff,  within  six  years  next  after  the  removal  of  the  said  impedi-  been  said,  that 
ment,  to  wit,  on  Szc.,  commenced  his  said  action  against  the  said  D.  ^  P^*^^  ^^^ 
in  manner  and  form  aforesaid  ;  and  this  he  is  ready  to  verify :  hrmseif.    But 
Wherefore  he  prays  judgment,  and  for  his  damages  and  costs  to  be  this  opinion 
adjudged  to  him.  ■®«™»  ^Jf!*?^- 

■'     *=*  ed,  Str.  1104. 

(b)  If  pleaded  by  an  administrator,  say,  "  the  said  A.  B.  the  intestate,  at  the  time  when  &c.  was 
Don  compos  mentis,  and  so  continued  for  a  long  time,  to  wit,  until  the  time  of  his  death,  which 
happened  on  &c. ;  and  that  the  plaintiff  within  six  years  next  after  the  death  of  said  A.  B.,  to  wit, 
on  &c.,  commenced  his  said  action,"  &c.    8  Went.  205. 

B.CJ01NDER.     And  the  said  D.  says,  that  the  plaintiff  his  action  S^i^^l^J: . 

aforesaid  against  him  ought  not  to  have  or  maintain  by  reason  of  any  not*2ue  within 

thing  in  his  replication  above  alleged,  because  he  says,  that  the  plain-  six  years  after 

tiff  did  Dotj  at  any  time  within  six  years  (c)  next  after  the  removal  impediment 

of  the  impediment  aforesaid,  commence  his  action  aforesaid  against  ,  .  .rv  "  a 

the  said  D.  as  he  hath  above  in  his  replication  aforesaid  alleged  ;  and  niinistrator, 

of  this  he  puts  himself  on  the  country.  say,  **  next  af- 

ter the  death  of 
said  A.  B.  commence,*'  &c. 

Replication.     And  the  plaintiff  says,  {precludi  non^)  because  he  Replication, 
says,  that  at  the  time  (rf)  when  tlie  cause  of  action  in  his  said  deck-  Plaintiff  non 
ration  mentioned  accrued,  and  afterwards  until  within  six  years  next  Sine^Uie*cau» 
before  the  commencement  of  his  action  aforesaid  he  was  non  compos  of  action  ac- 
mentis^  to  ttntj  at  fcc.,  from  the  Slc.  day  of  fitc.  until  the  &c.  day  ^^•*^»  *'^- 
of  &c. ;  and  this  he  is  ready  to  verify :  Wherefore,  &c. 

(d)  If  the  plea  be  *<  non  assumpsit  infra  sex  annos,"  substitute  *'  when  the  said  promise  was 
made,  and  afterwards  until  within  six  years,"  &c. 


140 


ASSUMPSIT. 


Rejoinder. 
That  the  plain- 
tiff became 
compos  mentis 
more  than  six 
years  before, 
Sic. 

Sun'ejoinder. 
That  plaintiff 
was  non  com- 
pos, &e. 


LnciTATions.  Rejoindek.  *  And  the  said  D.  says,  {actio  nof?,)  because  he 
says,  that  after  the  said  supposed  (a)  cause  of  action  accrued,  and 
more  than  six  years  before  the  commencement  of  the  said  action, 
the  plaintiff  became  compos  mentis,  to  wit,  on  &c.,  at  he* ;  and  this 
the  said  D.  is  ready  to  verify  :  Wherefore,  8ic. 

(a)  *'  Promise  (if  any)  was  made,  and  more  Aao  six  years,*'  &c. ;  mutatis  mutan- 
dis in  the  replication. 

Surrejoinder.  And  the  plaintiff,  as  before,  says  that  he  was 
non  compos  mentis  until  within  six  years  next  before  the  commence* 
ment  of  the  action  aforesaid,  to  wit,  until  the  day  of  &;c. ;  and  this 
he  prays  may  be  inquired  of  by  the  country. 

Note. — ^These  last  forms  have  been  8ugg>ested  as  substitutes  for  the  pre- 
ceding^ in  this  state ;  and  the  following'  remarks  subjoined.  ^  Quaere,  if 
these  forms  be  not  more  technical  as  well  as  more  concise ;  and  more  aoal- 
ogfous  to  the  precedent  in  the  case  of  Infancy  in  2  Saund.  119.  The  whole 
excepfion  to*  the  statute  is  thus  precisely  suggested.  In  this  State  the 
commencement  of  the  action  is  a  part  of  the  record,  and  not  fictitious,  as 
in  England,  where  it  may  be  rendered  certain  by  the  pleas.  Without  any 
altegation,  that  the  action  was  commenced  within  six  years  cfitr  the  rs- 
moval  of  the  imptdimentf  the  dates  suggested  render  it  apparent." 

*^  The  rejoinder  might  be,  that  the  plaintiff  became  compos  at  such  a 
time ;  or  was  compos  at  the  time  of  the  promise,  &c. ;  and  tender  an  issue, 
or  a  traverse  without  that,  &c.  traversing  the  plaintiff's  allegation;  and 
then  the  surrejoinder  might  take  issue  on  the  material  fact." 

Queere,  whether  the  rejoinder  to  the  above  replication  might  not  be  ia 
this  form ;  <*  that  at  any  time  after  the  supposed  cause  of  the  action  afore- 
said accrued,  within  six  years  next  before  the  commencement  of  the  actioa 
aforesaid,  the  plaintiff  was  not  non  compos  mentis,  in  manner  and  form  as 
the  plaintiff  hath  above  alleged ;  and  of  this  he  puts  himself  on  the  country.^* 
It  would  seem,  that  in  this  form,  the  whole  matter  of  the  replication  is 
denied,  and  the  material  fact  put  in  issue. 


Rejoinder. 
That  plaintiff 
was  compos 
mentis,  &c. 

(d)  "  Promise 
(if  any)  was 
made ; "  as  the 
replication 
may  be. 


Plea.  That  the 
plaintiff,  at  the 
time  of  the 
promise,  was 
an  infant. 

(c)  Or, «  when 
the  cause  of 
the  action 
aforesaid  ac* 
cnied." 


Rejoinder.  And  the  said  D.  says,  {actio  non,)  because  he  says, 
that  at  the  lime  when  the  supposed  (6)  cause  of  action  in  the  plain- 
tiff's declaration  mentioned  accrued,  the  plaintiff  was  compos  men^  ; 
and  of  this  the  said  D.  puts  himself  upon  the  country. 

Note. — It  is  usual  to  allege,  (immediately  after  the  allegation  that  the 
plaintiff  was  compos  mentis^  '•^  and  not  non  compos  mentis,  in  manner  and 
form  as  the  plaintiff  hath  above  in  his  replication  alleged  ;  and  of  tbis'^&c. ; 
but  it  seems  unnecessary,  and  therefore  is  better  omitted. 

Replication.  And  the  said  plaintiff  says,  that  he,  notwithstanding 
any  thing  by  the  said  D.  above  in  pleading  alleged,  ought  not  to  be 
barred  from  having  his  said  action  thereof  against  him,  because  he  says 
that  he,  the  said  plaintiff,  at  the  time  {c\  of  making  the  several  prom- 
ises aforesaid,  and  also  on  the  day  oftne  commencement  of  the  cu:tion 
aforesaid,  to  mt,  on  &c.,  was  within  the  age  twenty-one  years,  to 
wit,  at  &c. ;  and  this  he  is  ready  to  veriiy  :  Wherefore  he  prays 
judgment,  and  his  damages  on  occasion  of  the  premises,  to  be  ad- 
judged to  him,  he. 

Note. — ^This  plea  was  adjudged  good  on  demurrer.  An  infant  may  brin^ 
bis  action  at  any  time  while  he  is  under  age  ;  but  if  he  bring  it  after  he  is 
of  age,  it  must  be  within  six  years  after  his  coming  of  age.  Chandler  r. 
ViUeU,  2  Saund.  119,  120. 

If  the  plaintiff  be  of  age  at  the  time  of  the  suit,  the  replication,  in  Courts 
where  the  commencement  of  the  action  is  JUtiiious,  should  state,  *'  that 
the  plaintiff,  at  the  time  when  the  cause  of  the  action  aforesaid  accrued, 
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was  an  iofftnt  under  the  a|^  of  twenty-one  yean,  and  -to  oontinaed  until  LnciTATiena. 

the  &c;  day  of  &c,  when  he  hecaoie  of  age ;  and  tliat  he,  the  plaintiii^ 
within  six  yean  next  after  he  became  of  age,  commeDced  his  action  afore- 
said, to  witf  on  &c. ;  and  this  &c. :  Wherefore,*'  &c.  But  in  the  Courts  in 
this  State  the  replication  should  be  (for  the  reasons  stated  in  a  note  under 
the  preceding  head  of  plea  of  non  compo»)  as  follows :  ^  that  the  plaintifi^ 
at  the  time  when  the  cause  of  action  aforesaid  accrued,  and  afterwards, 
until  within  six  yean  next  before  the  commencement  of  the  action  afore- 
said, to  tot(,  until  the  Slc  day  of  &c.  was  within  the  age  of  twenty -one 
yean,  to  wii,  at  &.C. ;  and  this  Slc,  :  Wherefore,"  he.  The  rejoinder  might 
be  in  the  form  ensuing  in  the  text,  or  like  that  suggested  in  the  note  under 
the  same. 

In  the  same  way  a  replication  of  ooverfure  maybe  framed;  *<  that  the 
plaintiff^  at  the  time  when  Slc.  was  a  feme  covert,  and  under  the  coverture 
of  A.  A.,  and  so  continued  until  within  six  yean  next  before  the  com- 
mencement of  this  action,  &c. ;  and  this  &c.:  Wherefore,"  &c.  And  the 
rejoinder  may  be  framed  similar  to  the  ensuing,  mutatu  mutandit. 

Rejoinder.    And  the  said  D.  says,  that  notwithstanding  any  thing  RefoiDder. 
by  the  plaintiff  in  his  replication  alleged,  {actio  nan^)  because  he  says,  '^^  pUntu; 
that  at  the  time  (a)  oi  making  the  several  promises  aforesaid,  the  J,^  m^e 
plaintiff  was  of  luU  age,  and  not  within  the  age  of  twenty-one  years,  wssof  fuOage. 
as  the  plaintiff  hath  above  in  his  said  replication  alleged ;  and  of  thb 
he  puts  himself  upon  the  country.  (f)  Or,"wlwn 

r  r  ^  the  csusa  of 

the  sctioQ  sforessid  seemed." 

Rejoinder.    And  the  said  D.  says,  that  notwithstanding  any  thing  Refoinder.  To 
above  in  the  replication  of  the  plaintiff  alleged,  {actio  norit)  because  he  Jj^J^^t^ 
says  that  after  the  said  supposed  cause  of  the  action  aforesaid  accrued,  phOn^came 
and  more  than  six  years  before  the  commencement  of  the  action  ofsgemore 
aforesaid,  to  toit^  on  8tc.,  the  plaintiff  became  of  full  age ;  and  this  |^,^e  mT 
the  said  D.  is  ready  to  verify  :  Wherefore,  be.  tion  brought. 

Surrejoinder.     And  the  plaintiff,  as  before,  says,  that  he  was  Surrejoinder, 
within  age  until  within  six  years  next  before  the  commencement  of  ^notcome 
the  action  aforesaid,  to  ioit,  until  the  txc,  day  of  &c.;  and  this  he  ofsgemore 
prays  may  be  inquired  of  by  the  country.  thsn  six  yesn, 

NoTX. — ^If  the  replication  were  in  the  form  suggested  in  the  preceding 
note,  it  should  seem,  that  the  rejoinder  in  this  case  might  be  thus ;  **  be- 
caiue  he  says,  that  at  any  time  after  the  said  supposed  cause  of  action 
accrued,  within  six  years  next  before  the  commencement  of  the  action 
aforesaid,  the  plaintiff  was  not  within  age,  as  the  said  plaintiff  hath  above 
in  his  replication  alleged;  and  of  this  Uie  said  D.  puts  himself  upon  the 
countiy,** 

Plea.     And  the  said  D.  having  obtained  leave  of  the  Court  here  piet.  Tlie  hi- 
to  plead  another  and  further  plea  in  this  behalf,  comes  and  defends  testate  never 
&c.,  when  &c.,  and  as  to  the  three  first  counts  in  the  declaration  2^*^1]3?*^ 
aforesaid,  he  says,  {actio  non^)  because  he  says,  that  the  said  A.  A.  ^^' 

at  any  time  within  six  years  next  before  the  commencement  of  the 
action  aforesaid,  never  made  either  of  the  promises  above  alleged 
by  the  plaintiff  in  the  said  three  counts  in  his  declaration  aforesaid,  in 
manner  and  form  as  the  plaintiff  has  above  thereof  declared  against 
him  ;  and  this  he  the  saia  D.  is  ready  to  verify  :    Wherefore,  d^c. 

T.  Parsons. 

RxFLicATiON.     And  the  said  plaintiff  says,  he  ought  not,  by  any  jj^^^* 
thing  by  the  said  D.  in  pleading  above  alleged,  to  be  precluded  from  ^^Jlllll^^^  ^^ 
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LiMiTATzoKB.  baviog  and  maintaining  his  action  aforesaid  thereof  against  him,  be- 
cause he  says  that  he,  the  plaintiff,  and' the  said  A.  A.,  at  the  times 
of  making  the  several  promises  aforesaid,  set  forth  in  the  plaintiff's 
declaration,  were  merchants,  and  that  the  accounts  and  promises 
aforesaid,  in  the  plaintiff's  declaration  aforesaid,  were  at  &c.  at  the 
times  of  making  thereof  concerning  the  trade  of  merchandise  between 
the  plaintiff,  merchant,  and  the  said  A.  A.,  merchant ;  and  this  he  is 
ready  to  verify  :  Wherefore  he  prays  judgment,  if  he  ought  to  be 
precluded  from  having  and  maintaining  his  said  action,  and  for  his 
damages  and  costs.  N.  Dane. 

If  the  plea  be  actio  non  accrevlt  &c.,  say^  "  at  the  times  when  the 
said  several  causes  of  action  set  forth  in  the  plaintifTs  declaration, 
accrued,  were  merchants,  and  that  the  accounts  and  causes  of  action 
in  said  declaration  mentioned,  were  at  such  time  of  accruing,  con- 
cerning the  trade  of  merchandise,"  &ic. 

Rejoiader.  Not      REJOINDER.    And  the  said  D.  says,  that  notwithstanding  any  thing 
merc^ts'  ac-  j^y  jj^q  ^^^  plaintiff  in  his  replication  above  alleged,  he  ought  not  to  have 
or  maintain  his  action  aforesaid  against  him  the  said  D.,  because  he 
(a;  «<  Causes  of  says  the  aforesaid  accounts  and  (ja)  promises  in  the  plaintiff's  decla- 
p?^be"acti?^   ration  aforesaid,  were  not  concernmg  the  trade  of  merchandise  be- 
non  accrevit.     tween  the  said  plaintiff,  merchant,  and  the  said  A.  A.,  merchant,  as 
the  plaiatiff  hath  above  alleged  ;  and  of  this  the  said  D.  puts  him- 
self upon  the  country.    Patch  v.  Sargent^  administrator,  Essex,  Oc- 
tober term,  1795.  T.  Parsons. 

Replication.  REPLICATION.    And  the  said  plamtiff  says  that  he,  notwithstanding 

Merchants'       any  thing  by  the  said  D.  above  in  pleading  alleged,  ought  not  to  be 
accounts.         precluded  from  having  his  said  action  thereof  against  the  said  D.,  be- 
cause he  says,  that  the  said  money  in  the  several  promises  aforesaid 
above  mentioned,  at  the  time  of  the  making  of  the  promises  aforesaid, 
became  due  and  payable  on  trade,  had  between  the  said  plaintiff 
and  the  said  D.  as  merchants,  and  wholly  concerned  the  trade  of 
(Jb)  Semhlenoi  merchandise,  (&)  to  tvit,  at  be.,  and  this  he  is  ready  to  verify: 
nece^iy.        Wherefore  he  prays  judgment,  and  his  damages  on  occasion  of  the 
.   '    '      '    premises  to  be  adjudged  to  him,  &c.     Webber  v.  TivU^  2  Saund. 
123. 

Note. — la  this  case,  on  demarrer,  the  replication  was  held  bad,  because 
it  was  pleaded  to  indebikUus  atsumptit,  and  insimul  compiUiu$ent ;  and  such 
a  replication  is  bad  to  a  stated  account,  and  good  only  to  a  current  account 
But  the  form  is  considered  correct. 

Replication.  REPLICATION.     And  as  to  SO  much  of  the  second  plea  by  the 

Fraud  and  em-  said  D.  above  pleaded,  as  relates  to  the  second  &c.  counts  of  the 

toe  defendant!  ^^^laration  aforesaid,  the  said  plaintiff  says,  {predudi  non^)  because 

and  action        he  says,  that  the  same  goods  and  merchandises  so  received  by  the 

brought  within  said  D.  and  E.  as  aforesaid,  were  received  by  them  in  packages,  and 

the  d^^"^   that  the  said  D.  and  E.  in  opening,  sorting,  dividing,  and  distributing 

of  it.  the  same  goods  and  merchandises,  fraudulendy,  deceitfully,  and 

clandestinely  and  secretly  embezzled  and  converted  to  their  own  use 

divers  of  the  same  goods  and  merchandises,  to  toity  to  the  value  of 

&CC.,  fifteen  hundred  parts  whereof  belonged  to  the  said  plaintiff, 

which  fraudulent,  deceitful,  clandestine,  and  secret  embezzlement 

and  conversion  of  the  last  mentioned  goods  and  merchandises,  they, 

the  said  D.  and  E.,  so  artfully  concealed  from  said  plaintiff,  that  he, 


PLEAS  IN  BAR.  143 

said  plaiDtl^  had  no  knowledge  thereof,  nor  was  the  same  by  any  Limitatjoms. 

means  disclosed  or  discovered  to  him   until  within  six  years  next 

before  the  commencement  of  his  the  said  plaintiiTs  action  aforesaid ; 

and  this  he  is  ready  to  verify  :  Wherefore  he  prays  judgment,  and 

his  damages  by  reason  of  the  non-performance  of  the  promise  in 

said  count,  to  be  adjudged  to  him,  and  his  costs. 

Replication.     And  as  to  so  much  of  the  second  plea  by  the  Replication, 
said  D.  above  pleaded,  as  relates  to  the  first  &c.  counts  of  the  J^™"iemenf  ™" 
declaration  aforesaid,  the  said    plaintiff  says,  [precludi  non^)  be-  stated  gener- 
cause  he  says,  that  the  said  D.  and  E.  fraudulently,  deceitfully,  ally,  and  that 
secretly,  and  clandestinely  eml)ezzled  and  converted  to  their  own  Jrou'bdwithin 
use  the  goods  and  merchandise  in  the  same  count  mentioned,  which  six  yean  after 
fraudulent,  deceitful,  clandestine,  and  secret  embezzlement  and  con-  discoveiy. 
version  of  the  last  mentioned  goods  and  merchandise,  they,  the  said 
D.  and  E.  so  artfully  concealed  from  said  plaintiff,  that  he,  said 
plaintiff,  had  no  knowledge  thereof,  nor  was  the  same  by  any  means 
disclosed  or  discovered  to  him  until  within  six  years  next  before  the 
commencement  of  his  the  said  plaintiff's  action  aforesaid  ;  and  this 
he  is  ready  to  verify  :  Wherefore  he  prays  judgment,  and  his  dam- 
ages, by  reason  of  the  non-performance  of  the  promise  in  said  count, 
to  be  adjudged  him,  and  his  costs.  Stoky. 

NOTES  on  pleas  OF  LIMITATIONS. 

The  Stat,  of  Mass.  of  1786,  ch.  52,  is  in  most  respects  a  transcript  Notes  on  the 
ofthestat.21  Jac.  both  in  its  language  and  provisions.     Wherever  Pleas, 
they  differ,  has,  for  the  most  part,  been  incidentally  noticed  in  the 
pleas. 

It  is  to  be  noticed,  that  the  plea  of  ''  never  promised  within  six  Plea.  How 
years,"  is  applicable  only  to  indebitatus  assumpsit,  and  executed  con-  pl^^^*^- 
siderations.     But  that  **  actio  non  accrevit "  is  applicable  to  all  cases, 
and  is  on  that  account  preferable  in  practice.     2  Saund.  Rep.  63  c. 
Williams's  notes. 

If  an  assignee  declare  that  the  defendant  was  indebted  to  the  bank-  When  bad. 
mpt,  and  promised  the  plaintiff  (assignee)  to  pay,  and  the  defendant 
plead  that  the  action  did  not  accrue  to  the  bankrupt  within  six  years, 
it  is  bad  ;  for  it  does  not  answer  the  promise  in  the  declaration.  Skin- 
ner T.  Ke6oto,  2  Str,  919.  So  where  in  case  of  an  insolvency,  the 
plaintifis  declared  on  a  promise  to  them  as  assignees^  a  plea  that  the 
action  accrued  to  the  insolvent  before  the  plaintiffs  became  assignees, 
and  six  years  had  since  elapsed,  was  held  bad  for  the  same  reason^ 
Kinder  v.  Paris,  2  Hen.  Bl.  561. 

When  this  statute  is  pleaded  to  an  action  brought  by  an  executor,  How  tune 
the  six  years  are  to  be  computed  from  the  time  when  the  cause  of  computed, 
action  accrued,  and  not  from  the  time  of  granting  administration. 
For  in  all  cases,  if  the  statute  once  begins  to  run,  it  shall  run  for- 
ever, even  against  feme  coverts,  &c.    lEckman  v.  Walker^  Willes's 
Rep.  27. 

Replication.     What  is,  or  is  not,  a  promise  to  take  the  case  out  On  replica- 
of  the  statute  upon  the  replication,  is  not  properly  the  subject  of  these  ^""''ijhS^^" 
notes ;  but  it  may  be  observed,  that  any  acknowledgment,  even  by  years. 
one  joint  promisor ^  will  take  the  case  from  the  statute.     Whitcomb 
v.  Whiting  J  Doug.  652.     But  Bell  v.  Morrison,  1  Peters's  Sup.  Court 
Rep.  360,  is  contra.     And  mutual  accounts  within  six  years,  draw 
previous  items  along  with  them.   Catling  v.  Shoulding,  6  T.  R.  189. 
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If  the  defendant  plead  the  statute  to  an  action  brought  by  an  execu- 
tor on  a  promise  made  to  the  testator^  and  the  plaintiff  reply  a  subsequent 
promise  to  himself ^  it  is  a  departure  in  pleading,  and  bad.  Hickman 
V.  Walker,  Willes's  Rep.  27. 

Assumpsit  was  brought  by  an  administrator  de  bonis  non,  and  the 
declaration  alleged  the  promise  to  be  made  to  the  former  administra- 
tor; the  defendant  pleaded  the  statute,  and  a  verdict  was  found  for 
the  plaintiff;  and  on  moving  in  arrest  of  judgment,  that  the  declara- 
tion could  not  be  supported,  the  Court  adjudged  the  declaration  good ; 
and  adjudged  that  the  plaintiff  might,  in  such  case,  have  declared  on 
a  promise  to  himself,  and  given  the  promise  to  the  former  administro' 
tor  in  evidence  to  rebut  the  statute.  Hirst  v.  Smith,  7  T.  R.  182. 
But  see  Sarell  v.  CUne,  3  East,  409,  and  3  Barn.  &.  Aid.  632. 

There  is  an  exception  in  the  Mass.  statute  in  favour  of  infants, 
femes  covert,  persons  imprisoned,  or  beyond  sea,  without  any  of  the 
United  States,  allowing  them  six  years  from  the  time  of  the  removal 
of  such  impediment.  But  if  the  statute  once  begin  to  run,  it  will  be 
a  bar,  notwithstanding  any  mesne  or  intervening  acts,  as  coverture, 
being  beyond  sea,  &c.     Str.  556,  836. 

And  if  the  action  be  joint,  and  any  of  the  plaintiffs  reside  in  the 
country,  the  statute  will  be  a  bar.     Perry  v.  Jackson,  4  T.  R.  516. 

The  same  statute  provides,  that  if  the  defendant,  at  the  time  when 
the  action  accrues,  be  ont  of  the  Commonwealth,  and  does  not  leave 
property  or  estate  therein,  that  can  by  the  common  and  ordinary  pro^ 
cess  of  the  law  be  attached,  then  the  action  may  be  commenced  in 
six  years  after  his  return ;  and  the  same  law  applies  as  in  the  case  of 
the  plaintiff. 

It  seems,  that  if  an  executor  is  out  of  the  country,  the  clause  of  the 
statute  extends  to  him ;  but  if  the  testator  has  ever  been  in  the  coun- 
try after  the  action  accrued,  the  six  years  begin  from  that  time.  Smith 
V.  HiU,  I  Wils.  134. 

Another  exception  in  the  statute  is,  where  judgment  has  been  re- 
versed or  arrested.  The  clause  in  our  statute,  in  this  respect,  is  pre- 
cisely like  the  English  in  its  provisions. 

Within  the  equity  of  this  statute,  it  has  been  holden,  that  if  a  feme  sole 
commence  an  action  within  six  years,  and  pending  the  action  the  six 
years  expire,  and  then  she  marries,  by  which  the  writ  is  abated,  she 
and  her  husband  may  recently  bring  a  new  action ;  and  if  the  defen- 
dant pleads  the  statute,  the  plaintiffs  may  reply,  ''  that  K,  when  a 
widow,  to  wit,  on  &.C.,  brought  her  original  writ  &c.,  and  afterwards, 
on  d&c,  she  married,  and  they  recently  afterwards,  to  wit,  on  d&c, 
commenced  their  action,"  d&c. ;  and  it  will  be  a  good  replication. 
Forbes  v.  MiddUton,  Willes,  259,^  notis ;  3  Saund.  64,  Williams's 
notes. 

So  by  the  same  equity,  if  a  testator  commence  an  action  before  the 
six  years  are  ended,  and  die  before  judgment,  the  six  years  having 
then  expired,  it  has  been  held,  that  the  executor  may  recently  com- 
mence an  action ;  and  the  form  of  the  replication,  to  a  plea  of 
the  statute  in  such  case,  is  to  state,  that  the  testator  on  &rC.  pur- 
chased out  of  the  clerk's  office  of  the  C.  C.  P.  within  and  for  the 
county  of  &.C.,  against  the  defendant,  a  certain  writ  d&c,  returnable 
&c.,  and  then  state  the  entry  &c.,  to  the  testator's  death;  that  he 
appointed  the  plaintiff  his  executor ;  recently  after  whose  death,  to 
wit,  on  d&c,  the  plaintiff  sued  out  his  writ  in  the  action  aforesaid  ; 
that  the  said  writ  so  prosecuted  by  the  testator  against  the  defendant, 
was  upon  the  same  promises  in  the  declaration  of  the  plaintiff  speci- 
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fied,  and  for  the  same  causes  of  action,  with  an  averment,  that  the  Limetatioks. 
said  several  causes  of  action  accrued  within  six  jears  beibre  the  pur- 
chase of  the  writ  of  the  testator,  d&c.   2  Saund.  64,  Williams's  notes. 

Renewal  of  the  action  within  one  year  has  been  considered  as  re* 
cently^  by  the  executor.     2  Str.  907. 

By  Mass.  Stat.  1793,  ch.  75,  ^  3,  it  is  enacted,  that  any  action  upon 
the  case,  or  of  debt,  grounded  upon  any  lending,  or  contract,  or  for 
rent,  if  it  might  have  been  prosecuted  by  or  against  a  person  deceas- 
ed, at  any  time  within  thirty  days  beibre  his  decease,  may  be  sued  by 
or  against  an  executor  or  administrator  within  two  years  after  the 
grant  of  letters  testamentary,  or  of  administration.  In  all  cases  which 
do  not  fall  within  this  clause,  it  is  apprehended,  that  the  English  au- 
thorities above  cited  are  in  point.  But  as  provision  is  made  by  the 
statute  of  1783,  ch.  59,  to  compel  the  executor  or  administrator  to 
come  in,  and  prosecute  or  defend  tbe  suit  commenced  for  or  against 
their  testator  or  intestate,  these  cases  can  seldom  occur. 

With  respect  to  the  exception  in  the  statute,  of  merchants*  accounts^  Merchaats'  ac- 
it  has  before  been  observed,  that  it  is  meant  only  to  prevent  dividing  counts, 
a  running  account,  and  extends  only  to  accounts  current,  and  not  to 
accounts  stated.  2  Vesey,  400 ;  Esp.  N.  P.  Dig.  149.  And,  there- 
fore, where  one  of  the  counts  in  the  declaration  was  insimul  compu" 
tassent,  and  the  replication  was  entire  of  merchants*  accounts^  it  was 
adjudged  bad.  2  Saund.  124.  Where,  therefore,  there  is  no  item  of 
account  within  six  yearsy  the  plaintiff  will  be  barred,  unless  he  can 
bring  himself  within  this  exception  ;  and  must  reply  it  in  his  replica- 
tion. But  if  there  be  mutual  accounts,  and  any  of  the  items  are  within 
six  years,  they  will  draw  those  previous,  and  be  considered  as  evidence 
of  a  new  promise.  Catling  v.  Shoulding,  6  T.  R.  189 ;  2  Mass.  R.  217. 

In  accounts  current  between  merchants,  the  limitation  does  not 
begin  to  run  till  a  settlement,  or  till  the  death  of  one  of  them,  if  no 
settlement  is  made,  for  the  mutual  charges  on  their  books  amount  to  a 
mutual  confession  of  their  debts.  Ruled,  S.  J.  C.  Mass.  Ipswich,  1800. 

Rejoinders.     If  to  a  plea  of  the  statute,  the  plaintiff  reply,  that  On  rejoinder. 
be  sued  out  the  writ  on  such  a  day,  and  that  the  defendant  promised 
within  six  years  of  that  day^  and  conclude  with  an  averment ;  (a)  the  (^  The  pl*^«^- 
defendant  may  rejoin,  and  take  issue  either  on  the  time  of  the  writ  Jl^JJ'^gg  " 
being  sued,  or  on  the  promise  being  made  within  six  years  of  the  time  (which.is  the 
mentioned,  they  being  alleged  as  distinct  facts  in  the  replication ;  usual  way)  re- 
and  when  issue  is  taken  on  one,  the  other  is  admitted  to  be  true,  P>y»  that  the 
and  need  not  be  proved.     Bull.  N.  P.  149.     But  in  MS.  case,  cited  p^tiJiged  with- 
Esp.  N.  P.  Dig.  155,  where,  to  such  a  replication,  the  defendant  re-  |q  gi^  years 
joined  that  he  did  not  promise  within  six  years  next  before  the  suing  next  before  the 
out  any  precept,  it  was  decided,  that  the  plaintiff  must  produce  the  writ  sued,  &c.; 
writ ;  for  the  writ  stated  in  the  replicaticm  was  not  admitted,  but  the  J^  the^countiy. 
issue  is  joined,  that  the  defendant  did  not  sue  out  any  writ. 

ADDITIOMaL  JVOTE. 

1.  Who  is  or  is  not  within  the  statute — When  does  it  begin  to  run — 

When  is  the  limited  time  expired. 

It  seems,  that  the  statute  does  not  apply  to  suits  brought  against  a 
bauk,  on  the  bills  of  the  corporation.     16  Mass.  R.  65. 

It  seems,  also,  that  the  statute  does  not  apply  to  parties,  plaintiffs, 
(who  have  never  been  in  the  United  States  at  all,)  while  they  remain 
abroad ;  but  such  persons  have  six  years  from  the  time  of  their  first 
arrival  here,  within  which  to  commence  their  suits,  and  even  if  they 

19 
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LiKiTATioirs.  have  an  agent  residing  here  at  the  time  when  the  cause  of  action  ae* 

croes.     14  Mass.  R.  203 ;  17  Mass,  R.  180* 

Neither  does  it  extesd  to  such  plaintiffs  a»  are  residents  in  this 
country,  but  who  are  absent  when  the  cause  of  actioft  accrues,  and  it 
only  begins  to  run  from  the  time  of  their  return.     Ibid. 

If  the  defendant  is  resident  in  another  State,  when  the  cause  of 
action  accrues,  and  has  no  property  here  that  the  plaintiff  can  attach, 
&c.,  the  statute  will  not  begin  to  run  until  he  comes  into  this  State* 
7  Mass.  R.  515. 

Nor  will  it  begin  to  run  even  then,  if  he  returns  secretly,  or  keeps 
himself  close,  so  that  the  creditor  can  have  no  opportunity  of  arresting 
him  before  he  again  departs  out  of  the  State.    3  Mass.  R.  271. 

If  after  the  cause  of  action  has  accrued,  the  defendant  comes  into 
the  Commonwealth,  though  the  plaintiff  is  absent,  yet  the  statute  will 
begin  to  run.    10  Mass.  R.  29. 

If  a  promissory  note  is  given  in  New  York  by  a  citizen  of  this  State, 
in  an  action  brought  upon  it  by  the  plaintiff,  a  citizen  of  New  York,  it 
seemS)  l^at  the  Statute  of  Limitations  of  that  State  cannot  be  pleaded. 
And  the  law  is  the  same  if  both  parties  are  resident  at  New  York, 
when  the  note  b  given.    2  Mass.  R.  S4  ;^  17  Mass.  R.  55. 

With  regard  to  the  computation  of  the  time  limited,  the  six  years 
generally  begins  from  the  time  when  the  cause  of  action  accrues ; 
3iU8  if  a  promise  is  made  on  a  contingency,  it  begins  to  run  from  the 
happening  of  the  contingency ;  in  cases  of  fraud,  frt>m  the  time  of  the 
discovery  of  tiie  fraud;  (4  Yeates,  109 ;)  in  cases  of  disability  under 
the  statute,  from  the  time  when  the  disability  ceases.  Bl.  R.  354 ; 
3  Mass.  R.  201.  And  where  a  contract  is  made  with  several,  as  soon 
as  the  disability  of  either  has  ceased,  the  statute  runs  against  the  rest. 
See  4  T.  R.  510.  And  it  seems,  if  a  person  is  under  two  concurring 
disabilities  at  the  same  time,  the  statute  runs  from  the  time  the  last 
ceases.  But  if  a  person  is  once  free  from  disability,  no  supervening 
disability  will  prevent  the  statute  from  running.  See  Bal.  on  Lim.  64. 
If  mutual  accounts  are  closed,  and  a  balance  struck,  the  statute  begins 
lo  run  from  the  time  of  striking  the  balance.     3  Pick.  90. 

With  regard  to  fraud,  more  particularly,  if  there  has  been  a  fraudu- 
lent concealment,  that  a  cause  of  action  has  accrued,  on  action  brought, 
and  a  plea  of  the  statute  of  limitations,  it  will  be  a  good  replication* 
that  there  was  such  fraudulent  concealment,  if  there  is  an  averment 
that  the  actkHi  is  brought  within  six  years  after  the  discovery  of  the 
fraud.  3  Mass.  R.  201.  Or,  more  generally,  where  there  has  been 
fraud,  the  plaintiff  may  reply  to  the  {Sea  of  the  statute  of  limitations, 
that  he  did  not  discover  the  fraud  until  within  six  years  before  action 
brought.    1  Pick.  435 ;  3  Pick.  74. 

With  regard  to  the  time  when  the  six  years,  within  which  the  (Jain- 
tiff  must  commence  his  suit,  expire,  it  is  held,  that  if  the  cause  of 
action  accrues  on  January  1,  1800,  the  time  expires  on  the  last  day  of 
December,  1806 ;  and  a  suit  brought  on  January  1,  1807,  will  be 
barred  by  the  statute.  15  Mass.  R.  195.  This,  however,  has  been 
excepted  to,  on  the  ground,  that  in  the  computation  of  time,  limited 
by  statute,  one  day  should  be  inclusive,  and  the  other  exclusive. 

2.  What  promise^  acknowkdgment^  or  other  circumstance  is  sufficient  to 
prevent  the  statute  from  applying  to  revive  a  demand  after  it  is  har^ 
red  hy  the  statute. 

Formerly  the  Courts  leaned  very  much  against  the  statute,  and  by 
constraing  slight  circumstances,  or  expressions  which  were  merely 
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etasiTe  or  eqaiTocal,  into  a  sufficient  acknowledgment  to  take  a  case  LniiTmom. 
out  of  it,  seemed  inclined  virtually  to  repeal  the  greater  part  of  its 
intended  operation.  Cowp.  548;  2  T.  R.  760.  More  recently, 
however,  the  courts  in  thin  country,  as  well  as  in  England,  seem  di^ 
posed  to  favor  the  statute,  as  grounded,  if  not  on  equity,  at  least  on 
sound  policj.  8  Cranch,  72.  It  is  therefore  now  held,  that  an  ao- 
knowledgineat,  to  take  Uie  case  out  of  the  statute,  must  be,  that  the 
debt  is  iSiS  due,  and  must  not  be  accompanied  with  anj  intimation, 
that  ^le  party  intends  to  av&il  himself  of  the  statute.  See  8  Cranch, 
74 ;  1 1  Johns.  146 ;  12  Serg.  &  R.  396.  See,  also,  the  elaborate 
opinion  of  Putnam  J.,  2  Pick.  968.  The  anonymous  annotator 
on  Taunton's  Reports,  in  the  case  of  HeXUngs  v.  8kaw,  considers 
it  as  established  by  the  modern  decisions,  <<that  an  acknowledg- 
ment of  the  existence  of  a  debt,  if  qualified  in  a  manner  to  repel 
the  presumption  of  a  promise  to  pay,  is  not  sufficient  to  revive  the 
debt,  and  take  it  out  of  the  statute,  and  cites  many  cases  in  sup- 
port of  his  position.     See  7  Taunt.  613. 

It  seems,  that  a  bare  acknowledgment  of  a  debt,  without  any  ex- 
|»ression  to  show,  whether  the  debtor  intends  to  ami!  himself  of  the 
Btatute,  or  not,  or  without  any  express  promise  to  pay,  in  Massachu- 
aetls,  is  considered  sufficient  to  take  a  case  out  of  the  statute.  4 
Pick.  110.  For  the  debt  being  acknowledged,  the  law  here  implies 
the  promise.  See  12  Ser.  d&  R.  307.  And,  if  the  defendant  ac- 
knowledges in  general  terms,  that  he  is  indebted  to  the  plaintiff,  it 
will  be  sufficient  to  take  a  particular  debt  out  of  the  statute,  unless 
the  defendant  shows,  that  he  referred  to  some  ether  claim.  1  Esp.  c 
435 ;  4  Pick.  110.  And  this  acknowledgment  will  be  sufficient  though 
made  in  the  creditor's  absence,  to  a  stranger.  4  Esp.  R.  46 ;  4  Pick. 
110.  And  an  acknowledgment  by  a  principal  debtor,  or  by  one  joint 
contractor,  or  by  an  agent,  will  be  sufficient  to  take  a  case  out  of  the 
statute  as  respects  the  surety,  or  the  other  joint  contractors,  or  the 
agent's  principal.  2  Esp.  R.  511;  Doug.  652;  1  Taunt  104;  2 
Pick.  581 ;  3  Pick.  291.  See  also,  1  Starkie,  488.  So  the  admis- 
sion of  a  wife,  acting  for  her  husband  with  his  consent  in  his  busi- 
ness. 1  Holt,  591.  So,  although  a  promise  by  an  executor  or  ad- 
ministrator will  not  exempt  a  claim  from  the  operation  of  the  statute, 
limiting  suits  against  them  to  four  years  from  the  time  of  giving  notice, 
&rc.  Yet  it  is  sufficient  to  revive  a  claim  against  the  estate  of  the  d^ 
ceased,  whom  they  represent,  which  otherwise  would  have  been  bar- 
red, by  the  general  statute  of  limitations.  See  15  Mass.  R.  6 ;  16 
Mass.  R.  290. 

However,  a  distinction,  formerly  held  in  relation  to  the  statute  of 
limitations,  does  not  seem  sufficiently  adverted  to  in  more  modern  cases. 
If  A.  acknowledged  to  B.,  within  six  years  after  a  debt  was  contract- 
ed, that  he  owed  B.  that  debt,  such  acknowledgment  would  be  suffi- 
cient to  prevent  the  statute  from  beginning  to  run  from  the  time  when 
the  debt  was  first  contracted.  But  if  A.  after  six  years  had  elapsed 
from  the  time  when  the  debt  was  contracted,  acknowledged  that  he 
was  indebted  to  B.,  without  more,  such  a  bare  acknowl^gment  was 
not  sufficient  to  take  the  case  out  of  the  statute.  See  2  Show.  126; 
Cb.  Prec.386;  12  Mod.  224,  c.  363. 

A  conditional  promise,  is  not  such  an  acknowledgment,  as  will  take 
a  demand  out  of  the  statute,  unless  the  condition  is  complied  with.  1 
Pick.  368. 

With  regard  to  circumstances,  from  which  an  acknowledgment  or 
promise  is  implied,  it  is  held,  that  a  partial  payment  of  a  note  will  be 
sufficient  to" take  it  out  of  the  statute.    2  Pick.  581. 
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Limitations.  But  a  mere  indorsement  on  a  note,  made  without  the  debtor's 
knowledge,  by  the  creditor  himself,  purporting  to  be  a  minute  of  a 
partial  payment,  will  not  be  sufficient  without  some  proof  of  payment 
actually  made.     4  Pick.  110. 

And  where  a  town  passed  a  vote,  appointing  a  committee  ''  to  settle 
a  dispute,"  it  was  held  not  to  take  a  demand  out  of  the  statute.  11 
Mass.  R.  452. 

Where  the  plaintiff  means  to  rely  on  a  subsequent  acknowledgment 
to  rebut  the  statute,  he  need  not  use  a  special  count  on  it,  nor  need  he 
reply  to  it  specially.  He  may  give  it  in  evidence  under  the  usual 
replication,  that  the  defendant  promised  within  six  years  ;  or,  thai  the 
cause  of  action  accrued  mthin  six  years.  Lawes  on  Assumpsit,  548 ; 
8  Mass.  R.  133. 

3.  Infancy. 

IivFANCT.  Plea.     And  the  said  D.  (a)  who  is  under  the  age  oj  tweniy-one 

Plea. '  Dft.  years,  by  A.  B.  his  guardian^  who  is  admitted  by  the  court  here  to 
th  ^^  *m^^  °^  defend  for  (he  said  I),  cotnes  and  defends  fitc.,  when  Sic.,  and  saith, 
wstf^an  h!^t.  ^^^^  ^^^  plaintiff  bis  action  aforesaid  thereof  against  him  ought  not 
(a)  If  dft.  is  of  ^^  ^^^^  ^^  maintain,  because  he  says  that,  at  the  several  times  of  the 
age  at  the  time  making  the  said  several  promises  in  the  plaintiff's  declaration  men- 

br  **^ht"  mit    ^*°°®^»  ^®  ^^  ^^^  ^*  ^^^  *"  infant  within  the  age  of  twenty-one 

thte'parL^        years,  to  wit,  of  the  age  of  nineteen  years  and  no  more ;  and  this 

be  is  ready  to  verify  :  Wherefore  he  prays  judgment  if  the  plaintiff 

ought  to  have  or  maintain  his  action  aforesaid  tibereof  against  him, 

&LC.     See  3  Went.  96,  97,  98. 

Replication.  REPLICATION.     And  the  plaintiff  says,  that  he,  notwithstanding 

Necessaries,      ^ny  thing  by  the  said  D.  in  his  plea  above  in  bar  alleged,  ought  not 
(6)Seiiibletbe  to  be  barred  from  having  and  maintaining  his  action  aforesaid  &c., 
may^be^mit-    because  (&)  protesting  that  the  said  D.  at  the  times  of  the  making  of 
ted.  said  several  promises  in  said  declaration  was  not  within  the  age  of 

twenty-one  years,  as  the  said  £>•  hath  in  his  said  plea  alleged  ;  for 
«<  That  the  replicatio/fk  in  this  behalf  he  says,  that  said  goods,  wares,  and  raer- 
woiicand  labor  chandises,  sold  and  delivered  by  the  plaintiff  to  the  said  D.,  and  said 

lation^mention.  ^^^^  ^°^  ^^^^^  ^°"®  ^°^  performed,  and  said  materials  and  ne- 
ed were  work  cessary  things  found  and  provided  by  the  plaintiff  for  said  D.  were 
^A  ^^rf  ^^^^  necessary  goods,  wares  and  merchandises,  work  and  labor,  materials, 
by  the  pit?^n^  ^"^  things  sold  and  delivered,  done,  found,  and  provided  by  tlie  plain- 
his  business  as  tiff  for  said  D.  at  his  special  request,  and  suitable  to  his  estate  and 
^kIJ^'^'k**^  *v^  degree ;  (c)  and  that  said  money  in  said  declaration  mentioned  to 
ing  of  dfvere  ^^^'^  ^^^^  P*'^'  ^*^1^  ^"^'  ^"^  expended  by  the  plaintiff  for  the  said 
cloUies  and  D.,  was  SO  paid,  laid  out,  and  expended  for  buying  and  providing  for 
^®*^'^e  appar-  gaid  D.^  at  his  request  things  necessary  for  said  D.,  and  suitable  to 
whrch'ciothes  ^^^  estate  and  degree ;  and  this  he  is  ready  to  verify  :  Wherefore 
and  apparel       he   prays  judgment,   and   his  damages   be.,   to  be   adjudged   to 

werenecessa-    him,  &C. 

lyfor  said  D.,  ' 

and  suitable  to  his  degree,  itc.  &c."    8  Moig.  Assumpsit,  pi.  9. 

(c)  Quere,  if  the  above  may  not  be  concisely  stated  thus,  **  that  the  goods,  wares  and  merchan- 
dises, labor  and  work,  materials  and  necessary  things  in  said  declaration  menUoned,  were  necessaries 
for  the  said  D.,  and  suitable  for  his  degree  and  estate,  &c."  and  "  that  the  said  money  in  the  same 
declaraUon  mentioned  was  paid  &c.,  for  things  necessary  for  defendant's  estate  and  degree,"  &c. 
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RtJODn>£R.     And  the  said  D.  as  to  the  replicatiOD  aforesaid  of  ImrAircnr. 
the  plaintiff  says,  that  fa)  the  said  goods,  wares  and  merchandises,  Rejoinder.  Not 
sold  and  delivered  by  tne  plaintiff  to  said  D.,  and  said  woric  and  neceanries. 
labor  done  and  performed,  and  said  materials  and  necessary  things  (a)  See  the 
found  and  provided  by  said  plaintiff  for  said  D.,  were  not  necessa-  "®^  »*»▼«• 


ry  goods,  wares  and  merchandises,  work  and  labor,  materials  and  ^ 

things  sold,  delivered,  done,  found,  and  provided  by  the  plaintiff  for  ^S^  w»- 

said  D.,  and  suitablcAto  the  estate  and  degree  of  said  D.,  and  that  ei  and  clothes 


said  money  in  said  declaration  mentioned  to  have  been  paid,  laid  ^  "^^  replica^ 

J   /L         J   J   L     ^        !•.•/*•  r       .•  4.       .,   -r^*^      '        .  tion  fint men- 


out,  and  expended  by  the  plaintiff  for  the  use  of  said  D.,  was  not  noQ^d 
money  paid,  laid  out,  and  expended  by  said  irfaintiff  for  the  buying  notneceMary 
and  providbg  for  said  D.,  things  necessary  for  said  D.,  suitable  for  ^j^^Jm  to' 
his  estate  and  degree,  as  the  plaintiff  hath  above  in  his  said  repli-  h|^  deenM^  nor 
cation  alleged  ;  and  of  this  he  puts  himself  upon  the  country.  S  were  uie  hbor 
Went.  99,  100.  5?^  f«* 

'  therein  men- 


tioned neoeesaiy  for  said  D.  and  fitting  to  his  degree,  nor  were  the  clothes  and  weaiing  appar- 
el in  said  replication  secondly  mentioned,  necessary  for  the  said  D.  and  fitting  his  desree,  nor 
were  die  clothes  and  wearing  apparel  in  said  replication  lasUy  mentioned  necessaiy  for  said  D.  and 
fittiiu^  to  his  degree,  fan  manner  and  form  as  the  plaintiff  In  his  repficadon  aforesaid  hath  above  al- 
leged; and  of  mB  he  puts  &c."  See  above,  8  Morg.  Ass.  pi.  9, 10.  ThejSrst  part  of  the  replicatioo 
was  labor  and  work ;  second,  goods  sold  and  delivered ;  third,  money  laid  out  kc.^  in  and  about 
die  porchase  of  divers  odier  clothes  and  wearing  apparel  necessaiy  for  said  D.  &c. 

Replication.  And  the  said  plaintiff  says,  that  he,  notwithstanding  Replication, 
any  thing  by  the  said  D.  above  in  pleading  aUeged,  ought  not  to  be  Necessaries. 
precluded  from  his  action  aforesaid  against  said  D.,  because  he  W  SS?**'**^ 
says  (i)  that  the  said  $20  by  the  plaintiff  for  said  D.,  laid  out  and  be^oncisel^* 
expended,  and  the  said  tailor's  work  by  said  D.  done  and  perform-  said,  <«  thar  the 
ed,  together  with  the  materials  and  things  necessary  in  and  about  "^°*^'.^J2J* 
that  work  used,  and  by  the  plaintiff  for  said  D.  in  form  aforesaid  and  things  ne- 
found  and  provided,  were  laid  out,  expended,  done  and  performed,  cessary  in  and 
found  and  provided  for  the  necessary  apparel  and  clothing  of  the  ^^j^^  j^^ 
said  D.,  his  degree  requiring  the  same  :  and  this  he  is  ready  to  mid  dechua^ 
verify :  Wherefore  he  prays  judgment,  and  his  damages  aforesaid  tion  mention- 
lo  be  adjudged  to  him,  fcc.  E.  Noethet.  ^^J^  ^ 

Rejoikdeb.     And  the  said  D.  says,  that  the  said  $30  by  the  ^^  ^  ^ 
plaintiff  laid  out  and  expended,  and  the  said  tailor's  work  by  him  degree,**  Ilc. 
done  and  performed,  together  with  the  materials  and  thbgs  neces-  Rejoinder.  Not 
sary  in  and  about  that  work,  and  by  the  plaintiff  in  form  aforesaid  necessaries, 
found  and  provided,  were  not  for  the  necessary  apparel  and  clothing 
of  the  body  of  said  D.  in  manner  and  form  as  the  plaintiff  above  in 
replying  thereto  hath  alleged ;  and  of  this  he  puts  himself  upon  the 
country.     1  Lilly,  Ent.  107,  F.  Pemberton. 

Replication.     And  (c)  the  plaintiff,  as  to  the  plea  of  the  said  Replication. 
D.  by  him  above  pleaded  saidi,  that  he,  the  plaintiff,  ought  not  to  be  ^Jyif^J^ 
barred  from  having  or  maintaining  his  action  aforesaid  thereof  against  tiie  time  of 
said  D.,  because  he  saith,  that  the  said  D.,  at  the  time  of  making  promise, 
the  promises  in  said  declaration  mentioned,  was  of  the  full  age  of  (0  ^^  ^ 
twenty-one  years,  and  not  within  the  age  of  twenty-one  years,  in  Jj^  "y'  ^y 
manner  and  form  as  the  said  D.  hath  in  his  said  plea  alleged  ;  and  this  thine  by  said 
he  prays  may  be  inquired  of  by  the  country.  3  Morg.  Assum.  pi.  12.  ^'^y^^J^nl^ 

to  be  barred  from  having  their  aforesaid  action,  because  they  say,  that  die  raid  D.  at  the  said  tune 

of  the  several  promises  in  said  declaration  above  specified,  was  of  the  full  age  of  twenty-one 

yeari  and  more,  and  not  within  the  age  of  twenty-years,  in  manner  and  form  as  the  raid  D.  hath 
above  in  pleading  alleged,  &c."    2  Saund.  211. 


j;>romue. 
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hmjkxoT.  Replication.     And  the  {riaintifi,  as  to  die  said  plea  of  said 

Replication.  D«  above  pleaded  in  bar,  say,  thai  thejr  ought  not  8cc.,  [as  before,] 
Dft.  eonfinaed  because  they  say,  that  thou^  true  it  is  that  said  D.  at  the  time  of 
After 'i^^'^  making  the  said  several  promises  in  said  declaration  mentioned,  wets 
within  the  age  of  twenty-ooe  years,  as  said  D.  hath  above  alleged ; 
yet  the  plaintifi  in  fact  say,  that  the  said  D.  hath,  sbce  the  malcing 
of  said  promises,  attained  the  age  of  twenty-one  years,  to  ufUj  at  &tc., 
and  that  after  said  D.  had  attained  to  bis  Jbid  age  of  twenty-ooe 
years,  and  before  the  commencement  of  this  action,  to  tritj  on  txc^ 
at  be.,  the  said  D.  agreed  to  and  confirmed  his  said  several  prom- 
ises in  said  declaration  mentioned,  and  each  of  them ;  and  this  they 
are  ready  to  verify :  Wherefore  they  pray  judgment,  and  their  dam- 
ages &CC.,  to  be  adjudged  to  them,  &c.     See  3  Went.  101. 

ftejoinaer.  No  REJoi!qDER.  And  the  said  D.  as  to  the  replication  of  the  plaintiff 
^^^^  above  pleaded  says,  that  he  did  not,  after  he  the  said  D.  attained 
the  age  of  twenty-one  years,  agree  to  and  confirm  the  said  several 
promises  in  said  declaration  mentioned,  or  any  or  either  of  them 
m  manner  and  form  as  the  plaintiff  bath  above  in  his  said  replica- 
tion alleged ;  and  of  this  be  puts  himself  upon  the  coantiy.  See  3 
,  Went.  39. 

VOTKS  ON  THE  PLEA  OP  INPANCT. 

In  what  manner  an  infant  may  sue,  and  be  sued,  see  ante.  Abate- 
ment, and  5  Com*  Dig.  2,  C.  1,  2. 

The  general  rule  is,  that  an  infant  can  bind  himself  only  for  ne- 
cessaries suitable  to  his  estate  and  degree.  Jones  146 ;  Palm.  528  ; 
3  Com.  Dig.  Enf.  B.  5.  And  necessaries  supplied  to  his  wife  are 
necessaries  supplied  him.     1  Str.  168. 

But  it  shall  not  be  intended  for  necessaries,  unless  alleged  ;  and 
therefore  if  the  defendant  pleads  Infancy,  the  plaintiff  mast  reply  ne- 
cessaries, for  a  demurrer  would  be  bad.    2  Cro.  560. 

And  if  the  account  be  for  necessaries  for  a  horse,  the  plaintiff 
should  reply  generally,  that  they  were  necessaries  for  the  infimt,  and 
not  for  his  horse.     Clowes  v.  Brooke,  Str.  1101 ;  Andr.  277. 

In  replying  to  a  plea  of  Infancy,  the  plaintiff  must  show  enough  iu 
(he  replication  to  maintain  every  part  of  the  declaration.  And  there- 
fore, where  the  defendant  pleaded  Infancy  to  the  whole  declaration, 
and  one  count  wzafor  account  stated^  and  the  plaintiff  replied  neces- 
saries, it  was  adjudged  bad ;  for  an  action  mil  not  lie  on  account  stcct" 
ed  against  an  infant;  and  if  a  replication,  which  is  entire,  be  bad  for 
a  part,  i^  is  bad  as  to  the  whole.  Truman  v.  Hurst^  1  T.  R.  40 : 
WMer  v.  2¥w77,  2  Saund.  Rep.  124. 

The  plaintiff  may  reply  to  part^ff  age,  and  to  the  residue/or  ne- 
cessaries; though  all  be  stated  on  the  same  day.    1  Salk.  223. 

The  defendant  may  rejoin,  that  it  was  not  for  necessaries ^eR^a%; 
without  saying  that  the  money  or  any  part  thereof  was  not  for  neces- 
saries.    Lut  241 ;  Carth.  110. 

And  Infancy  may  be  given  in  evidence  nnder  the  general  issue 
without  beiag  pleaded.    Salk.  279,  Darby  v.  Boucher. 

With  regard  to  contracts,  Infancy  is  a  personal  privilege,  of  which 
none  but  the  infant  can  take  advantage.  See  Amer.  Pr.  35 ;  4  £sp. 
R.  187 ;  5  Johns.  160 ;  2  H.  Bl.  511.  This,  however,  must  be  con- 
fined to  strangers,  and  does  not  extend  to  privies. 
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In  deciding  what  are  neceaaaries  for  an  inlaat,  hia  real  eircum-  Iitfaitct. 
atancea,  and  not  hia  appearance  in  life,  must  be  considered.     1  Eap. 
IL  211. 

Money  paid  to  take  an  infant  out  of  ciiatodj  on  a  demand,  which 
he  could  not  dispute,  will  be  considered  as  necessaries,  but  the  whole 
proof  lies  on  the  lender.    5  Esp.  R.  28. 

The  ratification  after  full  age  of  a  promise  made  while  under  age, 
roust  be  express,  and,  if  mao^  on  a  condition  or  contingency,  the 
plaintiff  must  show  that  such  condition  is  performed,  or  such  contin- 
gency has  happened.  A  ratification  cannot  be  inferred  from  an 
acknowledgment  of  the  debt  14  Mass.  R.  490 ;  4  Pick.  48 ;  1 
Pick.  208,  968. 

Such  ratification  or  new  promise  must  be  made  before  the  com- 
mencement of  the  auity  in  which  it  ia  to  be  pleaded,  and,  if  made  un- 
der the  apprehension  of  an  arrest,  or  a  mistaken  belief  of  liabili- 
ty, will  not  avail  the  plaintiff.     5  Esp.  R.  101 ;  9  Mass.  R.  101. 

Where  issue  is  joined  on  the  ratification  of  the  promise  after  full 
age,  if  the  plaintiff  proves  a  promise  at  any  time,  it  will  be  sulBkient 
to  charge  the  defendant,  unless  he  shows,  that  he  was  then  under  age. 
1  T.  R.  648. 

4.  Coverture* 

Plea.     And  the  said  D.  in  her  proper  person  (a)  comes  and  Covkbtubx^.- 
defends  8cc*>  when  &c.,  and  says,  that  toe  plaintiff  bis  action  afore-  Plea.    Dft. 
said  thereof,  against  her  ought  not  to  have  or  maintain,  because  she  ulepromiMs 
says,  that  she,  "  before  and  at  the  time  of  the  making  the  said  sev-  wu  a  feme 
eral  promises,  in  said  declaration  mendoned,  (b)  was,  and  from  thence  covert 
hitherto  haih  heen^  and  still  w,  the  wife  of  and  married  to  one  A.  B.,  <^)  See  Covers 
and  which  A.  B.  is  now  living,  to  wit,  at  ^. : »  Wherefc»«  the  ^^^^^"^ 
said  D.  prays  judgment  if  the  plaintiff  bis  action  aforesaid  thereof  p.  84.' 
against  her  ougnt  to  havie  or  maintain,  &cc.  (>) "  Wu  aiH^, 

yet  is  covert  o^ 
Note. — ^If  the  husband  be  dfoad,  the  parts  in  ifalica  must  be  omitted,  and  married  to^ 
And  as  the  plea  is  in  bar,  thttre  seems  no  reason,  they  should  not  always  one  A.  B."    a^ 
be  omitted.  Mor.  pi.  ST. 

RupLicATiON.     And  the  plaintiff  says,  that  by  any  thing  above  Replication, 
in  the  plea  aforesaid  of  said  D.  in  bar  alleged,  he  ought  not  to  be  ^""^^^  5!S?^ 

•  y^  r         «      .  J  ...        ,.    o     ;  r  ^     -J    ^K  -  abroad,  and  dft.' 

barred  ii-om  havmg  and  mamtammg  his  action  aiopesaid  thereof  traded  aa  a 
against  said  D.,  because  he  says, 'Mhat  before  and  at  the  time  jof  feme  sole, 
making  the  said  several  promises,  in  said  declaration  mentioned,  and 
from  thence  hitherto,  the  said  A.  B.  lived  and  resided  in  parts  be- 
yond seas,  out  of  this  [Commonwealth^,  towit^  at  Hamburg ;  and 
that  during  all  that  time  the  said  D.  hved  in  this  [Commonwealth] 
separate  and  apart  from  the  said  A.  B.,  and  followed  and  carried 
on  the  trade  ana  business  of  a  merchant,  as  a  single  woman,  and  a 
sole  trader,  to  wiij  at  be. ;  and  that  the  plaintiff  did  not  give  any 
credit  to  the  said  A.  B.,  but  traded  and  dealt  with  the  said  D.  as  a 
feme  sole,  and  on  her  sole  credit ;  and  that  the  said  D.  made  the 
said  several  promises'  in  said  declaration  mentioned,  as  such  feme 
sole  as  aforesaid ;"  and  this  he  is  ready  to  verify  :  Wherefore  he 
prays  judgment,  and  his  damages  to  be  adjudged  to  him,  be. 

Note. — On  demurrer  to  thia  replication,  it  was  adjudged  good.  De  €fatf- 
Um  T.  VAighy  1  Bw.  and  Pall.  367r   It  appears  from  the  jndgmantr  that  it 


&c 
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CovxmT0mx.    was  pleaded  in  Bar;  but  it  seems  it  might  have  been  pleaded  in  Abate- 
ment.   3  Went.  91 ;  3  Morg.  Assumpsit,  pi.  37.    See  the  notes. 

&SP^wJi°'**t  Replication.  And  the  said  plaintiff,  as  to  the  said  plea  of  the 
coTert  °  said  D.  by  her  above  pleaded  in  bar,  says,  that  for  any  thing  therein 
(a)  The  words  contained,  he  ought  not  to  be  barred  from  having  and  maintaining 
in  the  plea  his  said  action  thereof  against  her,  because  he  says,  that  at  the  time 
^7*4"''**rt'^  of  the  making  of  the  said  several  pronuses  in  the  said  declaration 
of  and^manied  mentioned,  she  the  said  D.  {a)  was  and  yet  is,  a  feme  sole,  and  not 
to  one  A.  B.  covert  of  or  married  to  the  said  A.  B.,  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  complained  against  her ;  and  this 
he  prays  may  be  inquired  of  by  the  country.     3  Morg.  pi.  38. 

NOTES  ON  THE  PLEA  OF  COTERTURE. 

Much  discussion  has  taken  place  within  a  few  years,  in  the  various 
conrts  of  law,  upon  the  subject  of  the  liability  of  femes  covert.  The 
general  rule  is  acknowledged,  that  a  feme  covert  can  neither  sue 
nor  be  sued  alone  ;  and  that  she  is  liable  to  no  action  upon  any  con- 
tract during  her  coverture ;  but  the  same  is  absolutely  void. 

The  cases  on  this  subject  divide  themselves  into  two  classes, 
wherein  exceptions  have  either  been  established,  or  attempted  to  be 
established,  from  the  general  rule. 

I.  The  first  class  consists  of  cases,  where  the  husband  is  consid- 
ered as  civilly  dead,  and  of  course  where  the  wife  would  be  entitled 
to  dower  in  the  same  way,  as  if  he  were  naturally  dead,  such  as  exile 
for  life,  abjuration,  d&c.  and  of  modern  cases,  which  have  extended 
the  principle  of  them. 

If  the  husband  is  exiled  for  life,  if  he  has  abjured  the  realm,  or  is 
professed,  the  wife  may  be  sued  as  a  feme  sole.  2  Bl.  Rep.  1061 ; 
Co.  Litt.  133;  1  Com.  Dig.  Abate.  E.  6,  F.  2. 

In  conformity  with  the  same  principle,  in  a  case  where  coverture 
was  given  in  evidence  under  the  general  issue,  it  appearing  in  evi^ 
dence,  that  the  husband  was  transported,  and  that  his  time  was  not 
yet  expired,  Mr.  Justice  Yates  ruled  that  the  wife  was  liable.  Spta^ 
row  V.  Carruthers  cited  2  Bl.  Rep.  197 ;  1  T.  R  6 ;  and  Lord 
Mansfield  in  the  case  of  Corhett  v.  Poebutz  said  he  had  decided  a 
case  in  the  same  way.      1  T.  R.  7. 

And  in  Walford  v.  De  Pienne,  where  the  goods  had  been  delivered 
to  the  wife  afler  the  departure  of  the  husband  from  the  realm,  who 
was  a  foreigner^  Lord  Kenyon  ruled,  that  the  wife  was  liable ;  and 
said,  *'  that  the  present  case  came  within  the  principle  of  the  old  com- 
mon law,  where  the  husband  had  abjured  the  realm.  If  the  hus- 
band had  been  absent  for  some  months  and  then  returned,  and  paid 
bills  contracted  by  his  wife  in  his  absence,  and  again  lefl  the  king- 
dom, he  should  hold  the  wife  not  liable ;  but  here  there  was  a  deser- 
tion of  the  kingdom,  and  an  absence  of  some  years ;  and  he  was  no 
longer  domiciled  here."  2  Esp.  N.  P.  C.  554.  And  in  the  case  of 
Franks  v.  Dt  Piemu^  (Esp.  N.  P.  C.  587,)  where  an  action  was  brought 
for  goods  d&c,  delivered  partly  before  and  partly  after  the  departure 
of  the  husband,  Lord  Kenyon  ruled,  that  the  wife  was  liable  for  the 
latter,  and  obeerved,  that  the  rule  laid  down  by  him  in  WaUon  v.  Dt 
Pienm^  applied  only  where  the  husband  was  a  foreigner.  "  For,  in 
case  of  an  Englishman,  who  may  be  supposed  to  have  the  tmimus  re- 
vertendij  it  might  be  different ;  but  here  is  a  complete  desertion  of  the 
country." 
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The  case  of  (a)  De  GcdUon  v.  L'Aigh,  (I  Bos.  357,^  seems  to  Coverturb. 
have  been  decided  on  the  same  ground  ;  for  it  was  there  determined,  ^^j  g^^  pi^^, 
thai  if  the  husband  reside  abroad,  and  the  wife  trade,  and  obtain  credit  ante,  S.  C. 
in  this  country  as  a  feme  sole,  she  is  liable  for  such  d^bts,  even  though 
the  party  knew  her  situation.     And  Bulier  said,  that  it  was  like  lady 
Belknap's  case,  where  the  husband  was  banished,  but  it  does  not  ap- 
pear whether  for  (6)  one  or  two  years,  or  for  life;  and  it  was  held  C^^-^^^^ 
sufficiera  to  make  lady  Belknap  liable.     And  he  said,  the  rule  had  n^JUi  u^il^H^' 
been  extended  to  cases  of  transportation ;  and  "  that  in  those  cases,  obtained  the 
the  husband  was  sent  out  of  the  country  for  crimes ;  and  in  the  prin-  king's  favor, 

cipal  case,  he  had  voluntarily  abandoned  his  wife,  and  for  au^ht  that  ^^**:^,  ^^^^ 

'Tiijji  ®»»,.      considered  a 

appears,  never  was  m  JiiUgland,  and  perhaps  never  may  come.     The  banishment 

wife  has  traded  as  a  feme  sole,  has  obtained  credit  as  such,  and  ought  forever.    Co. 

to  be  liable  for  her  debts."     No  notice  is  taken  in  the  above  case  of  Litt.  133  a. 

the  circnmstance  of  the  husband  being  a  foreigner,  nor  does  it  appear  **"?^®*^i*b 

in  the  pleadings ;  though,  that  such  was  considered  a  principal  in-  ^  p^\i  359, 

gredient  in  the  case,  seems  to  appear  in  a  case,  {Marsh  v.  Hutchin^ 

son,  2  Bos.  2/27,)  where  it  was  stated  by  the  counsel.     But  qnaBre,  if 

the  replication  was  not  bad  in  De  Gailhn  v.  L^Aigle^  if  the  being  a 

foreigner  was  a  necessary  point  in  the  case ;  for  no  such  averment 

was  there  made. 

But  since  these  cases  were  determined^  the  decisions  in  some  of 
them  have  been  considerably  shaken,  if  not  destroyed,  by  the  great 
cases  of  MarshaU  v.  Rutton,  8  T.  R.  545  ;  Beard  v.  Webb,  2  Bos.  & 
Poll.  95  ;  and  Marsh  v.  Hutchinson,  2  Bos.  &  Pall.  226.  The  two 
former  will  be  noticed  hereafter. 

The  last,  {Marsh  v.  Hutchinson,)  tried  in  1799,  was  an  action  for 
good&sold  and  delivered;  and  on  plea  of  non  assumpsit y  it  appeared 
io  evidence,  that  the  defendant  was  a  married  woman ;  that  her  hus- 
band was  an  Englishman  ;  that  in  1783  he  left  this  country,  and  had 
occasionally  been  here  since  that  period ;  but,  that  about  ten  years 
ago,  having  purchased  the  appointment  of  agent  for  the  English 
Packets  at  the  Brill  in  Holland,  he  had  resided  there  ever  since  ;  that 
io  1795,  his  employment  of  agent  having  ceased,  on  the  eruption  of 
the  French  into  Holland,  he  sent  his  wife  into  this  country,  but  re- 
mained in  Holland  himself,  to  look  after  his  madder  grounds  there ; 
and  also  with  a  view  to  recover  his  situation  on  the  re-establishment 
of  intercourse.  The  defendant  lived  at  A.,  and  was  there  considered 
as  a  married  woman.  On  the  facts  at  the  trial  at  N.  P.  the  plaintiff 
was  nonsuited,  and  now  moved  for  leave  to  enter  a  verdict  for  himself, 
according  to  a  reservation  at  the  trial.  The  counsel  for  the  defendant 
insisted,  that  this  case  was  distinguishable  from  De  Gaillon  v.  L'Aigle, 
because  there  the  husband  was  a  foreigner.  But  the  coun^l  for  the 
plaintiff  insisted,  that  the  principle  was  the  same  in  both  cases,  and 
that  the  husband,  being  domiciled  abroad,  and  beyond  the  jurisdiction 
of  the  Court,  was  the  ground  of  decision. 

The  Court  were  of  opinion,  that  the  nonsuit  was  right ;  but  deferred 
judgment  until  the  case  of  Marshall  v.  Rntton  was  determined  ;  after 
which  the  Court,  at  a  subsequent  day,  declared  the  nonsuit  right,  and 
discharged  the  rule. 

In  the  above  case  of  Marsh  v.  Hutchinson,  Lord  Eldon  declared, 
that  the  question  in  that  case,  in  the  view  of  the  law,  might  be  reduced 
to  this,  "  whether  the  defendant's  husband  having  been  employed  in 
Holland  by  the  British  government,  he  has  remained  there  after  the 
cessation  of  that  employment,  merely  to  collect,  what  the  Civilians 
call,  summas  rerum^  or  with  any  other,  or  further  views.     And  jfct,  if 
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GoTuiTu&B.  it  were  clear,  that  this  man  never  intended  to  return  to  England^  and 
might  therefore  be  represented  as  incapaUe  of  being  sued  in  this 
country,  before  we  come  to  a  conclusion  upon  the  case,  there  are 
many  considerations  to  he  weighed,*^  And  he  seemed  to  entertain 
great  doubts,  whether  the  principles  of  abjuration  &c.  could  be  cor- 
rectly extended  to  such  a  case  ;  and  particularly,  whether  even  in  the 
case  of  Sparrow  v.  Ckarruthers,  if  the  term  of  transportation  had  been 
ended^  the  wife  would  have  been  liable.  For  in  the  case  of  abjuration, 
he  considered  the  husband  civilly  dead»  and  the  wife  entitled  to  dow- 
er, and  thus  in  every  respect  a  feme  sole  ;  but  temporary  transporta- 
tion could  hardly  be  extended  so  far. 

And  Heath,  J.,  in  the  same  case,  said,  that  **  there  was  a  great 
difference  between  the  cases  of  an  Englishman  residing  abroad,  leav- 
ing his  wife  in  this  country,  and  of  a  foreigner,  so  doing;  for  in  the 
former  case  he  might  be  compelled  to  return  by  the  king's  writ ;  but 
in  the  old  cases  of  banishment  and  abjuration,  and  the  modem  case  of 
transportation,  the  husband  could  not  return ;  it  would  be  contrary  to 
(a)  And  in  law.  (a)  There  is  no  case  in  which  the  wife  has  been  hM  UidfUf  the 
Franks  v.  D©     husband  being  an  Englishman,** 

Kem^u  r^d        '^^^  ^^^  ^^^  determined  about  the  time  of  the  case  of  Marshall 
that  the  wife  '   ▼•  Rutton ;  and  the  principles  contained  in,  and  to  be  collected  from 
was  liable  only,  it,  seem  to  borrow  much  authority  from  the  weighty  discussion  of  that 
when  the  bus-  ^.^ge  by  ^\  jhe  judges.     If  the  principles  therefore  contained  in  it  be 
forelgnei^  Esp   ^^''^'^^t,  they  go  far  to  invalidate  the  authority  of  De  GaiUon  v. 
N. pTc.  087.     L^Aigle  ;  for  if  being  a  foreigner  was  the  only  ground  of  that  deter- 
mination, there  being  no  averment  to  that  effect  in  the  pleadings,  (as 
has  been  before  intimated,)  the  case  seems  unsupported.    And  indeed 
it  does  not  appear,  that  Buller  relied  much  on  that  circumstance ;  for 
he  seems  to  state,  as  the  reason  of  his  opinion,  that  ^*'  the  wife  having 
traded  as  a  feme  sole,  had  obtained  credit  as  such,  and  ought  to  be 
liable  for  her  debts."     It  ought  also  to  be  remembered,  that  Buller 
had,  on  various  occasions,  appeared  strongly  to  support  the  case  of 
Corbett  V.  Poehitz,  and  had  been  of  opinion,  that  a  separate  mainte- 
nance was  (as  in  that  case)  a  sufficient  reason  to  make  a  feme  covert 
personally  liable ;  a  doctrine,  which  has  since  been  overthrown  by  a 
solemn  decision,  to  which  it  does  not  appear  that  Buller  subscribed. 

How  far,  indeed,  the  doctrine  with  respect  to  foreigners  would 
be  now  acquiesced  in,  is  for  the  diligent  student  to  determine,  lo 
Franks  v.  De  Fienne,  Esp.  N.  P.  C.  ^7,  Lord  Kenyon  ruled  in  favor 
of  it ;  and  he,  in  deliveiing  judgment  in  the  case  of  MarshaU  v.  Rut" 
ton,  said,  **  that  no  authority  could  be  found,  (except  cases  by  that 
decision  overruled,)  that  a  woman  may  be  sued  as  a  feme  sole,  while 
the  relation  of  marriage  subsists,  and  she  and  her  husband  €ure  living 
in  this  kingdom"  Lord  Eldon's  reasoning  in  Marsh  v.  Hutchinson, 
will  perhaps  be  thought  to  throw  some  doubt  on  the  doctrine,  aa 
broadly  laid  down  in  the  cases  above  with  respect  to  foreigners. 

II.    The  second  class  of  cases  alluded  to,  consists  of  cases  decided 
upon  the  principle  of  separate  maintenance,  and  separation  of  husband 
and  wife. 
I  T  p"^^^  The  leading  cases  on   this  head,  are  (6)  Ringstead  v.  Lanes- 

1  T.  R.  7.  borough,  (6)  BarweU  v.  Brooks,  and  Corbett  v.  Foelnitz,  (1  T.  R.  5,) 
in  which  it  was  decided,  that  a  feme  covert  living  apart  from  her 
husband,  and  having  a  separate  maintenance,  may  contract  and  be 
sued  as  a  feme  sole,  whether  her  husband  be  in  or  out  of  the  kingdom. 
See  Replication,  3  Went.  93. 

Attempts  were  made  in  subsequent  cases  to  extend  the  principle ; 
but  they  were  all  uniformly  rejected. 
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In  €Htekrisi  v.  Broiew,  (4  T.  R.  766,)  it  was  determined,  that  a  CoTESTfrHs. 
ferae  covert  living  in  adultery,  and  separate  from  her  husband,  cannot 
be  sued  as  a  feme  sole,  if  she  have  no  separate  maiotenance*  And 
though  Buller,  in  Cox  v.  Kitchin,  doubted  the  doctrine,  (1  Bos.  338,) 
yet  it  appears  established  by  what  fell  from  Lord  Kenyon,  in  Marshall 
V.  RuttoUy  where  he  said,  no  case  had  decided  the  woman  liable ; 
though  in  Oovier  v.  Hancock,  it  was  adjudged,  that  in  case  of  the  wife 
committing  adultery,  the  husband  was  not  liable  even  for  necessaries. 
6  T.  R.  603.     See  Plea  and  Replication,  3  Went  91,  93. 

In  EUah  V.  Leighy  (5  T.  R.  679,)  it  was  decided,  that  a  replication 
alleging  that  alimony  was  allowed  by  the  Ecclesiastical  Court  pending 
a  suit  there,  and  that  the  defendant  obtained  credit,  and  made  the 
promises,  as  a  feme  sole,  and  not  on  the  credit  of  her  husband,  was 
bad. 

In  Clayton  v.  Adams,  (6  T.  R.  604,^  it  was  decided,  that  a  replica- 
tion to  a  plea  of  coverture,  that  the  wife  lived  apart  from  the  husband, 
and  carried  on  a  separate  trade ;  that  the  credit  was  given  to  her,  and 
that  the  promises  were  made  by  her,  was  bad.  See  Replication, 
3  Went  93. 

The  doctrine  in  Corheit  v.  Poelnitz  expressly  contravened  the 
opinion  of  the  Court  in  Hatchell  v«  Badddey^  (2  Bl.  Rep.  1079 ;)  and 
was  in  tarn  doubted  in  Compton  v.  Callinson,  (2  Bro.  Ch.  Cas.  377 ; 
I  H.  Bl.  334;)  and  in  Legard  v.  Johnson^  (3  Ves.  jun.  358,)  and 
Hyde  V.  Price,  (-3  Ves.  444 ;)  and  in  EUah  v.  Leigh^  (above  cited  ;) 
and  subsequently  in  Beard  v.  Webby  (2  Bos.  93,)  and  was  finally,  ailor 
two  arguments  before  all  the  judges,  solemnly  overthrown,  in  the  cele- 
brated case  of  MarshaU  v.  RtUton,  And  the  law  is  now  settled,  that 
a  fewfi  covert  cannot  contract  without  her  husband,  and  that  a  sepa- 
rate maintenance,  and  living  apart  from  her  husband,  will  not  render 
her  liable  as  a  feme  sole. 

*  4.  Duress. 

Plsa.     And  the  said  D.  comes  and  defends  &c.,  when  be.,  nnd  Dubess. 
says,  that  he  did  not  promise  &c.,  (general  issue.)     And  for  a  fur-  piea.  Defead- 
tber  plea  in  this  behalf  by  leave  of  the  Court  here  pleaded,  the  said  <^p^  s^^^  ^® 
D.  says,  that  the  plaintiff  his  ac&on  aforesaid  ought  not  to  have  or  chanle^^ 
maintain  against  him,  because  he  says,  that  he,  the  said  D.,  before  duress, 
and  at  the  time  of  the  making  the  said  bill  of  exchange  in  said 
declaration  mentioned,  was  imprisoned  by  the  plaintiff  and  others  in 
coliusion  with  him,  to  untj  at  &;c. ;  and  then  and  there  continued 
under  that  imprisonment,  and  was  then  and  there  kept  and  detained 
in  prison  until  he,  the  said  D.,  through  the  force  and  restraint  of  that 
imprisonment,  there  made  and  gave  the  said  bill  of  exchange  to  the 
plaintiff;  and  this  he  is  ready  to  verify :  Wherefore  he  prays  judg- 
ment, if  the  plaintiff  bis  action  aforesaid  against  him  ought  to  have 
or  maintain,  &c. 

Replication.  And  the  plaintiff,  as  to  the  plea  of  the  said  D.  Replication, 
lastly  above  pleaded  in  bar,  saiih,  that  he,  by  reason  of  any  thing  aUai*©?"  ^'^ 
therein  alleged,  ought  not  to  be  barred  from  his  action  aforesaid 
against  said  D.,  because  he  says  that  the  said  D.,  at  the  time  of 
making  the  said  bill  of  exchange,  was  free  and  at  large,  and  not 
under  any  imprisonment ;  and  that  the  said  D.  made  the  said  bill 
of  exclumge  of  hi»  own  free  will,  and  not  by  force  or  restraint  of 
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Duress.  imprisoDmeDt,  as  the  said  D.  hath  above  alleged ;  and  this  he  prays 
may  be  inquired  of  by  the  country.  See  3  Went.  94,  95.  See 
note  on  Plea  of  Duress ,  post  under  bebt  on  Bonds. 

6.   Tender. 

Tender.  Plea.     And  (a)  for  further  plea  as  to  $10,  residue  of  the  said 

Plea.  Defend-  $30,  in  the  said  first  promise  in  said  declaration  mentioned,  the  said 
ant  tendered  j)^  gays,  that  the  plaintiff  (6)  ought  not  to  have  or  mainuin  his  action 
fore  "action  ^'  aforesaid  thereof  against  him,  to  recover  any  more  or  greater  dama- 
brought.  ^e*  than  $10  in  this  behalf;  because  he  says,  that  he,  the  said  D., 

(a)  First  plea  ^^^^^  ^^e  making  of  said  first  promise  in  said  declaration  mentioned, 
non  assumpsit  and  before  the  commencement  of  this  action,  to  wit^  at  8zc,  on  &;c., 
to  #20.  tendered  the  said  sum  of  $10  to  the  plaintiflF,  who  then  and  there 

(&)"  Ought  not  refused  to  receive  the  same  ;  and  the  said  D.  further  saith,  that  he, 
dama^47by "  ^^^^  ^^®  ^*™®  ^^  making  the  said  first  promise  as  to  the  said  $10, 
reason  of  the  hitherto  always  hath  been,  and  still  is,  ready  to  pay  the  plaintiff  the 
non-payment  said  sum  of  $10,  to  vnt,  at  &c.,  and  now  brings  the  same  here  into 
becauseVe^'  Court,  ready  to  pay  the  plaintiff,  if  the  plaintiff  will  accept  the  same ; 
says,"  &c.  and  this  he  is  ready  to  verify :  Wherefore  he  prays  judgment,  if 
iia^'  ^^^'  ^^^  plaintiff  onght  to  have  or  maintain  his  acdon  aforesaid  against 
him  to  recover  any  (c)  more  or  greater  damages  than  $  1 0  in  this 

(e)  Or,  "any  behj^jf  fc^. 

damages  by  ' 

reason  of  the  non-payment  thereof."    Tidd's  Practice,  2iS ;  2  Salk.  662. 

Replication.  REPLICATION.     And  the  plaintiff,  as  to  the  plea  of  the  stid  D. 

No  tender.  secondly  above  pleaded  as  to  the  said  $10,  residue  of  the  said  $30 
in  the  said  first  promise  in  said  declaration  mentioned,  says,  that  he, 
by  any  tiling  therein  alleged,  ou^ht  not  to  be  barred  from  his  action 

f^^  This  ia  not  aloresaid  thereof  against  the  said  D.  to  (d)  recover  his  fiUl  damages 

"»  y»  476.  j^  ^j^jg  jjgjjj^jf^  because  he  says,  that  the  said  D.  did  not  offer  to  pay 
him  the  said  sum  of  $10  in  manner  and  form  as  the  said  D.  hath 
above  in  pleading  alleged ;  and  tliis  he  prays  may  be  inquired  of  by 
the  country.     See  3  Went.  176  ;  Lilly,  476. 

Plamtiffac-  And  thereupon  the  plaintiff  freelv  accepts  out  of  Court  here  the 

cyout^fVourt"  ^^^  ^^^»  ^  brought  here  into  Cfourt ;  wherefore  the  plaintiff  is 
S.  R.  8  Went,  satisfied  as  to  the  said  $10,  and  as  to  the  trial  of  the  said  issue,  &c. 
18»-  See  3  Went.  177 ;  3  Morg.  167. 

NoTK. — If  the  defendant  bring  money  into  Court  on  a  plea  of  tender, 
the  plaintiff  may  take  it  out,  though  he  reply,  that  the  tender  was  not  made 
before  action  brought    Le  Greto  y.  Cooke,  1  Bos.  &  PulL  23SL 

Replication.  REPLICATION.     And  the  said  plaintiff  says,  {predudi  non,)  [as 

feq^Ml^^dre-  before,]  because  he  says,  that  (c)  a/icr  the  making  said  tender  in 
fusai.  said  plea  mentioned,  and  before  the  commencement  of  this  action, 

(e)  «  Before,"  '^  *^^»  °"  ?^^*»  ^^  ^'J  ^®>  ^®  plaintiff,  requested  the  said  D.  to  pay 
if  80,  for  either  him  the  said  $10,  which  the  said  D.  then  and  there  refused ;  and  this 
is  good.  he  is  ready  to  verify  :  Wherefore  he  prays  judgment,  and  that  his 

damages  by  reason  of  the  non-payment  of  said  $10  may  be  ad- 
judged to  him,  8ic.     See  3  Went.  180;  3  Morg.  PI.  7,  p.  168. 

Rejoinder.  No  REJOINDER.  And  the  said  D.  saith,  that  the  plaintiff  did  not 
request  request  him  to  pay  the  said  $10  in  manner  and  form  as  the  plaintiff 
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bath  abore  in  his  replication  alleged ;  and  of  this  he  puts  himself  Txtfmau 
upon  the  country. 

Plea.  And  the  said  D.  comes  and  defends  Sec.,  when  Sic.,  and  Plea.  Tender 
sajrs,  that  the  plaintiff  ought  not  to  have  or  maintain  his  action  afore-  c«Sd^n  a*' 
said  thereof  against  him,  by  reason  of  the  non-payment  of  the  said  jotnt  and  mt- 
sum  of  ^100,  with  interest,  to  recover  further  damages  than  the  end  note, 
sum  of  ^150,  because  he  says,  that  the  promissory  note  mention- 
ed in  the  said  plaintiff's  declaration  aforesaid,  was  on  tac.  there 
mentioned,  made  and  signed  by  the  said  D.  and  by  one  A.  B.  now 
deceased,  in  and  by  which  they  joindy  and  severally  promised  the 
plaintiff  to  pay  him  or  his  order  the  said  sum  of  ^100,  on  demand, 
with  lawful  mterest  therefor  until  paid,  it  being  the  proper  debt  of 
the  said  A.  B.,  as  the  said  D.  avers ;  and  the  said  A.  j3.  and  the 
said  D.,  at  the  time  of  the  making  tlie  said  promise,  and  until  the 
tender  hereafter  mentioned,  were  ready  to  pay  the  plaintiff  the  said 
sum  of  $100,  with  the  interest  lawfully  due  thereon  ;  and  that  after- 
wards, at  Sic.,  on  Sic.,  the  said  A.  B.  tendered  to  the  plaintiff  the  sum 
of  ^150,  being  the  amount  of  the  principal  and  interest  of  the  said 
note,  which  the  plaindff  then  and  there  refused  to  receive ;  and  the 
said  A.  B.  and  the  said  D.  have  ever  since,  unul  the  death  of  said 
A.  B.,  been  ready  to  pay  the  same  to  the  said  plaintiff;  and  the 
said  D.,  ever  since  the  death  of  said  A.  B.,  hath  been  ready  to  pay 
the  same  to  the  plaintiff,  and  he  here  in  Court  produces  the  same 
money  to  be  paid  to  the  plaintiff,  if  the  plaintiff  will  receive  the 
same ;  and  this  he  is  ready  to  verify  :  Wherefore  he  prays  judg- 
ment, if  the  said  plaindff  ought  to  maintain  Sic.  to  recover  further 
damages  than  the  sum  of  $150,  by  reason  of  the  n<X)-payraent  of 
the  said  sum  of  $100  and  interest,  and  that  his  the  said  D.'s  costs 
may  be  adjudged  to  him.  T.  Parsons. 

Replication.     And  the  plaintiff  says,  that  notwithstanding  any  ReplicatioB. 
thing  by  the  said  D.  above  in  pleading  alleged,  he  ought  not  to  ^^^yequentie- 
be  precluded  from  having  and  maintaining  his  action  aforesaid  there- 
of against  the  said  D.,  because  he  says,  that  after  the  tender  of  the  S.  R.  8  Went, 
said  A.  B.  by  the  said  D.  above  in  his  plea  supposed,  io  wU^  on  Szc.,  ^^* 
at  &c.,  he,  the  plaintiff,  requested  the  said  D.  to  pay  him  the  said 
sum  of  $100  and  interest,  which  the  said  D.  then  and  there  refused 
to  do ;  and  this  he  is  ready  to  verify :  Wherefore,  as  before,  he 
prays  judgment,  and  that  his  further  damages  by  reason  of  the  non- 
payment of  said  $100  and  interest  may  be  adjudged  to  him,  &c. 

Rejoindeb.     And  the  said  D.  says,  that  the  plaintiff  did  not  re-  Re|oinder.  No 
quest  him,  the  said  D.,  to  pay  him  the  said  sum  of  $100  and  interest,  >^c<iu**t. 
in  manner  and  form  as  the  plaintiff  hath  above  in  his  replication 
alleged ;  and  of  this  he  puts  himself  upon  the  country. 

T.  Parsons. 

Plea.  And  the  said  D.  comes  and  defends  Sic.,  when  Sic.,  and  Plea.  Tender, 
prays  judgment,  if  the  plaintiff  his  action  aforesaid  upon  the  first  ^'^i^'JJ^* 
count  m  bis  said  declaration,  shall  have  or  maintain  for  further  dam- 
ages than  the  sura  of  $10,  because  he  says,  that  after  making  the 
promise  above  supposed  in  the  said  count,  and  before  the  commence- 
ment of  this  suit,  to  wit^  at  (be,  on  Sic.,  he  fully  accounted  to  the 
plaintiff  for  the  said  beef,  and  upon  such  account  there  was  due  to 
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the  plaintiff  tbe  ram  of  $10,  tDd  no  more ;  and  tbe  said  D.  si^s, 
that  he  then  and  there  tendered  to  the  plaintiff  the  said  suoi,  winch 
the  plaintiff  then  and  there  refused  to  receive ;  and  the  said  D.  has 
ever  since  been  ready  to  pay  him  tbe  same  sum ;  and  the  said  D. 
now  brings  the  same  sum  here  into  Court  for  the  plaintiff,  if  be  will 
accept  the  same ;  and  this  he  is  ready  to  verify :  Wherefore  he 
prays  judgment,  if  the  plaintiff  upon  his  said  first  count  shall  have 
and  maintain  his  action  aforesaid  ibr  further  damages  than  the  said 
sum  of  $  iO,  and  that  his  the  said  D's.  reasonable  costs  may  be  ad- 
judged to  him.  T.  Pabsons. 

Plea.  And  as  to  the  second  count  in  the  plaintiff's  declaration, 
the  said  D.  prays  judgment,  if  the  plaintiff  his  action  aforesaid  there- 
of against  him  ought  to  have  or  maintain,  for  further  damages  than 
the  sum  of  $28,  because  he  says,  that  the  plaintiff  deserved  to  have 
of  the  said  D.  the  said  sum  of  $28,  and  no  more,  for  tbe  labor 
and  service  of  the  plaintiff  in  said  second  count  supposed,  and  that 
he  the  said  D.  always  after  the  performance  of  die  said  labor  and 
service  hitherto  was,  and  still  is,  ready  to  pay  the  said  plaintiff  the 
said  sum  of  $28  ;  and  after  the  performance  of  the  saia  labor  and 
service,  and  before  the  commencement  of  this  action,  to  wit,  at  8£c., 
on  be.,  he  tendered  the  plaintiff  the  said  sum  of  $28,  for  tbe  said 
labor  and  service,  which  the  plaintiff  then  and  there  refused  to  re- 
ceive ;  all  which  the  said  D.  is  ready  to  verify :  and  he  here  brings 
into  Court  the  said  sum  of  $28,  for  the  plaintiff  to  take  the  same,  if 
he  pleaseth  :  Wherefore  die  said  D.  prays  judgment,  if  the  plaintiff 
his  action  aforesaid  thereof  against  him  oucbt  to  have  or  maintain 
for  further  damages,  &c.  Peabody  v.  Woody  Esseic,  July  terra, 
1796.  T.  Parsons. 

Plea.  And  as  to  the  promise  iq  the  second  count  in  the  declara- 
tion aforesaid  mentioned,  the  said  D.  says,  {actio  non,  as  before,) 
for  any  further  damages  than  the  sum  of  $40,  because  he  says,  that 
the  plaintiff,  by  reason  of  the  promises  in  said  second  count  alleged, 
did  reasonably  deserve  to  have,  when  his  said  cause  of.  action  first 
accrued,  the  sum  of  $90,  and  no  more  ;  and  thereupon  tbe  said  D. 
sajTS,  that  after  tbe  making  of  the  said  promise  in- said  second  coimt 
above  supposed,  to  mt,  on  &;c.,  at  kc.,  be  the  said  D.  paid  to  tbe 
plaintiff  the  sum  of  $50,  parcel  of  the  said  sum  of  $90,  in  part 
discharge  and  satisfaction  thereof,  which  said  sum  so  paid,  the  plain- 
tiff then  and  tliere  received  in  part  satisfaction  of  the  same ;  and 
the  said  D.  fiirther  says,  that  from  the  time  of  the  making  of  the 
promise  in  said  second  count  above  supposed,  until  dz^c,  (a)  he  was 
always  ready  to  pay  to  the  plaintiff  the  said  sum  of  $90,  and 
(a)  from  the  same  day  be  always  has  been,  and  still  is  ready  to  pay 
to  die  plaintiff  tbe  sum  of  $40,  residue  of  the  said  sum  of  $90  ; 
and  before  the  commencement  of  this  action,  to  toitj  at  &£C.,  on  &;c., 
he  offered  to  pay  the  plaintiff  the  said  sum  of  $40,  which  the  plain- 
tiff then  and  there  refused  to  receive ;  and  the  said  D.  die  said  sum 
of  $40  here  in  Court  produces,  ready  to  be  paid  to  the  plaintiff,  if 
he  win  receive  the  same ;  and  all  this  he  is  ready  to  verify  :  Whaire- 
forc  he  prays  judgment,  if  the  plaintiff  his  action  aforesaid  thereof 
against  bim  ought  to  have  or  maintain,  to  recover  any  more  or 
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greater  damages  than  the  sum  of  $40,  and  for  his  the  said  D's.  TmNiaau 
costs,  &c. 

Plea.     And  the  said  D.  comes  and  defends  &c.,  when  &c.,  and  piea.  Tender 
says,  (actio  nonj  inc.)  for  further  damages  tlian  the  sum  of  $30,  to  a  qutntum 
because  be  says,  that  the  plaintiff,  by  reason  of  the  promises  in  his  °^^^^' 
declaration  alleged,  reasonably  deserved  to  have  the  sum  of  j(30, 
and  no  more  ;  and  the  said  D*  further  says,  that  from  the  time  of 
the  making  the  promises  in  the  declaration  aforesaid  above  supposed, 
he  always  has  been,  and  atiti  is,  ready  to  pay  to  the  plaintiff  the  said 
sum  of  $20 ;  and  before  the  commencement  of  this  action,  to  tmV, 
OD  &c.,  at  be.,  he  ofiered  to  pay  to  the  plamtiff  the  said  sum  of 
j^30,  which  the  said  plaintiff  tnen  and  there  refused  to  receive ; 
and  the  said  D.  the  said  sum  of  $30  here  in  Court  produces  ready 
to  be  paid  to  the  plaintiff,  if  he  will  receive  the  same ;  and  this  he 
is  ready  to  verify  :  Wherefore,  &c. 

Replication.     And  [thereupon  (a)  the  plaintiff  freely  takes  and  Replication. 
accepts  out  of  the  Court  here  the  said  $30  so  tendered  and  paid  2^^^^^^^ 
into  Court  as  aforesaid,  and  for  further  damages  than  the  said  $30,} 
the  said  defendant  says,  that  be  ought  not  to  be  barred  from  having  ^  j^i^S!" 
and  maintaining  his  action  aforesaid  thereof  against  the  said  D.  for       ^^    * 
further  damages  than  the  said  sum  of  $30,  (b)  because  he  says^  that  ^e^^ys,  SaIT 
he  reasonably  deserved  to  have  by  reason  of  the  premises,  more  though  trae  it 
than  the  said  sum  of  $30,  to  wit^  the  sum  of  $65,  as  he  hattL  above  ^{^^r^^  'i* 
in  his  declaration  alleged ;  and  this  he  prays  may  be  inquired  of  by  offer  to  pay 

die  country.  him,  the  plain- 

tiff, said  aum  off 
MOTES  ON  TBB  PLEA  OF  ^nUfDEB.  $SO,in  man- 

As  the  bringing  of  an  action  it  a  sufficient  request  in  all  those  cases,  "%^]^  k^i^^ 
where  the  money  is  due  and  payable  immediately  by  agreement,  iHrein p^ead- 
therefore  a  tender  after  action  brought  is  too  late.  Ing  alleged ; 

In  a  plea  of  tender,  the  defendant  must  say,  he  was  always  ready  y«t,"  &c.  (aa 
to  pay ;  ready  from  the  time  of  the  tender  is  not  sufficient.  Haldenly  ^^\<^2 
T.  Tttkt,  Willes,  632.  And  it  is  not  sufficient  to  say,  that  he  is,  and 
always  has  been  ready  to  pay,  bat  he  must  also  say,  that  he  tendered 
and  offered  to  pay.  French  v.  Watson^  52  Wils.  74.  So  in  Assumpsit, 
the  plea  should  conclude  by  praying  judgment  of  further  damages ; 
lor  praying  judgment  of  (kanagts  only,  would  be  bad  ;  for  it  would  be 
to  bar  the  plaintiff  from  any  recovery  of  his  debt,  which  cannot  be. 
Bot  in  Debt,  as  the  jud|(ment  is  to  recover  the  debt,  and  damages  are 
merely  anciiiary,  being  for  delay  and  detention  of  the  debt,  the  proper 
fi>rm  is  to  plead  a  tender  in  bar  of  the  damages;  but  still  the  tender 
is  no  bar  to  the  action  of  Debt,  any  more  than  iii  Assumpsit.  Giles 
T.  Hart,  2  Salk.  623 ;  i  Ld.  Raym.  254.  See  1  Saund.  33.  Note  (2) 
Williams. 

The  plaintiff,  however,  may  falsify  the  plea,  by  replying  a  request 
and  refusal,  either  before  or  after  the  tender.  Ibid.  And,  thefefore,  a 
tender  one  day  after  the  day  of  payment,  in  a  note  of  band,  is  not 
good.    May  v.  Cooper,  Fort.  376 ;  8  East,  166. 

JlDDlTIOMiL  JVOTE, 
1.   What  is  a  sufficient  Tender. 

A  tender,  in  strictness,  should  be  made  by  offering  the  money  to 
the  creditor.     5  Co.  115. 

But  where  the  creditor  told  the  debtor,  who  had  the  money  in  his 
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Txirxxft.  pocket,  "  Yoa  need  not  give  yourself  the  trouble  of  offering  it,  for  I 
will  not  take  it/'  it  was  held  sufficient.     3  T.  R.  684. 

And  it^seems,  that  a  tender  to  a  person  authorized  to  receive  money 
is  sufficient.  Doug.  624.  But  here  it  may  be  asked,  if  A.  gives  an 
attorney  an  account  against  B.  for  $100  to  collect,  and  A.  offers  the 
attorney  $80,  the  amount  really  due  on  it,  can  that  be  a  good  tender  t 
How  is  the  attorney  to  know  that  $80  only  remains  due  ? 

Though,  generally,  a  debtor  has  no  right  to  demand  change,  and 
therefore,  in  strictness,  should  tender  the.  precise  amount,  (see 
6  Taunt.  337 ;  3  Camp.  70,)  yet,  if  he  tenders  a  larger  sum,  and 
requests  change,  and  the  creditor  objects  to  the  tender,  merely  be- 
cause the  amount  offered  is  too  small,  the  tender  will  not  be  objection- 
able on  account  of  the  mere  demand  of  change.    Peake's  G.  88. 

A  party  making  a  tender  has  no  right,  generally^  to  demand  a  re- 
ceipt    Peake's  C.  88. 

It  seems,  that  when  the  debtor  comes  to  the  creditor  for  the  avowed 
object  of  making  a  tender,  if  the  creditor  refuses  to  accept  it  upon  any 
other  ground  than  the  quality  or  amount  of  the  money,  it  will  be  a 
good  tender  without  making  an  actual  offer  of  the  money.  Crompt. 
152.  But  other  authorities  require  either  the  actual  production  of 
some  money,  or  an  express  waiver  of  its  production.  4  Esp.  R.  67. 
And  it  seems,  generally,  that  the  actual  production  of  the  money  is 
never  necessary,  when  acceptance  is  expressly  refused  on  some  other 
account.  Peake's  C.  88.  Or  the  production  of  it  is  expressly  dis- 
pensed with.    10  East,  101. 

If  A.  owes  a  debt  to  B.,  C,  and  D.  dz>c.,  a  tender  to  one  is  suffi- 
cient, but  it  should  be  pleaded  as  a  tender  to  all.    3  T.  R.  683. 

If  a  plaintiff  at  any  term  amends  his  declaration,  it  seems  the  defen- 
dant may  plead  a  tender  at  the  same  tern^.     See  Barnes,  359. 

An  imparlance,  generally,  may  be  pleaded  as  an  estoppel  to  the 
plea  of  tender,  or  the  plaintiff  may  demur.    Lutw.  73-;  Clift.  203. 

2.  Of  subsequent  Demand  and  Refusal, 

If  a  subsequent  demand  is  made,  but  not  by  the  creditor  himself,  it 
must  be  made  by  some  one  authorized  by  him  4  a  demand  by  an  at- 
torney's clerk,  with  no  other  authority  than  that  of  the  attorney^  has 
been  held  insufficient.     Esp.  C.  115. 

But  by  Mansfield,  C.  J.,  a  tender  to  a  managing  clerk  is  sufficient. 
5  Taunt.  308. 

Where  a  creditor  tells  his  clerk,  who  was  previously  authorized  to 
receive  money,  not  to  receive  a  sum  if  tendered,  because  the  matter 
was  put  into  the  hands  of  an  attorney,  a  tender  to  such  clerk  is  suffi- 
cient, and  the  refusal  of  the  clerk  is  the  refusal  of  the  master.  See 
5  Taunt.  308. 

It  is  no  objection  to  a  tender,  made  to  the  creditor,  that  he  had  pre- 
viously put  the  matter  into  an  attorney's  hands.     Ibid. 

Delivery  of  money  to  a  servant  at  the  plaintiff's  house,  to  be  paid  to 
the  master,  where  the  servant  retires,  but  afterwards  immediately  re- 
turns with  the  money,  and  says  the  master  will  not  receive  it,  may  be 
left  to  the  jury,  as  evidence  of  a  tender  to  the  master.  See  1  Esp. 
R.  348. 

3.  Of  pleading  a  Tender. 

In  pleading  a  tender,  the  general  rule  is,  that  every  thing  requisite 
to  the  validity  of  the  tender  in  the  particular  case,  must  be  showo. 
Salk.  624. 
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And  the  money  must  be  brought  into  court     2  Dall.  190.     Where  Tends  r. 
the  tender  discharges  the  debt,  the  defendant  need  not  plead  thcct  he 
is  stiU  ready.     9  Co.  70. 

So  if  a  tender  is  pleaded  of  perishable  or  bulky  articles.  Salk.  622. 

If  the  plaintiff,  upon  the  plea  of  tender,  refuses  the  money  tendered, 
but  joins  issue  on  the  tender,  if  it  is  found  against  him,  the  money  is 
lost  forever.     Ld.  Ray.  642  ;  Co.  Litt.  207. 

If  tender  is  'pleaded  with  profert,  but  the  money  is  not  brought 
into  Court,  the  plaintiff  may  jsign  judgment     Str.  638. 

The  practice  now  is  invariably  to  plead  tender  with  payment  of 
money  into  Court,  and  if  the  defendant  has  a  verdict,  still  he  cannot 
take  the  money  out  of  Court,  but  the  Court  will  give  the  plaintiff  judg- 
ment for  the  sum  tendered,  notwithstanding  the  verdict.  The  tender 
of  a  smaller  amount  than  the  sum  demanded  in  the  declaration,  it 
seems  is  sufficient,  if  the  plaintiff  replies  without  traversing  the  suffi- 
ciency of  the  tender.     See  5  Day,  316. 

Where  money  is  paid  into  Court,  generally ^  it  cannot  aflerwards  be 
applied  to  one  particular  count,  for  the  purpose  of  letting  in  a  defence 
to  the  other  counts.  Because  a  tender  admits  the  facts  and  contracts 
stated  in  the  declaration.  And  the  defendant  should  have  pleaded  his 
other  defence  to  the  other  counts,  and  paid  his  money  into  Court  and 
pleaded  his  tender  on  that  particular  count  in  the  first  instance. 
See  3  Taunt  95. 

But  to  covenant  for  rent,  a  tender  of  rent  at  any  time  after  it  is  due, 
may  be  pleaded,  with  tout  temps  prist,  and  will  be  good,  unless  plain- 
tiff shows  a  prior  or  subsequent  demand  and  refusal.  See  7  Taunt. 
485. 

And  the  mere  bringing  of  a  suit,  in  that  case,  is  not  sufficient,  lb. 

But  a  tender  is  a  good  plea  to  a  promissory  note  &c.,  payable  on 
demand,  or  at  sight,  if  made  before  or  at  the  time  of  demand  or  pre- 
sentment 


6.  Arbitrament. 

Plea.     And  the  said  D.  comes  and  defends  Sic.,  when  &c.,  Arbitra- 
and  says,  {actio  nouj)  because  he  says,  thai  after  the  making  of  the  mewt. 
said  several  promises  in  said  declaration  mentioned,  and  before  the  ^^^^  Arbitra- 
commencement  of  this  suit,  to  wit^  on  &c.,  at  &C.,  the  plaintiff  and 
the  said  D.  submitted  themselves  to  the  arbitration  of,  and  engaged 
well,  faithfully,  and  truly  to  stand  to,  obey,  abide,  observe,  perform, 
fulfil,  and  keep  the  award,  order,  arbitrament,  final  end,  and  deter-         , 
raination  of  A.  A.  of  tc,  gentleman,  arbitrator,  indifferently  elect-  pie®.  3  Went, 
ed,  chosen,  and  named,  as  well  by  and  on  the  part  and  behalf  of  144, 145. 
the  plaintiff,  as  by  and  on  the  part  and  behalf  of  the  said  D.  to  ar- 
bitrate, award,  order,  judge,  and  determine  of  and  concerning  all, 
and  all  manner  of  action  or  actions,  cause  or  causes  of  action,  suits, 
bills,  bonds,   specialties,  covenants,  contracts,  promises,  accounts, 
reckonings,  suras  of  money,  judgments,  executions,  extents,  quarrels, 
controversies,  trespasses,  damages,  and  demands  whatever,  at  any 
time  heretofore   had,  made,  moved,   brought,  commenced,  sued, 
prosecuted,  done,  suffered,  committed,  or  depending,  by  or  between 
the  plaintiff  and  the  said  D.  before  the  aforesaid  fac.  day  of  fcc.,  so  • 

that  the  said  arbitrator  should  make  his  award  of  and  concerning 
the  premises  on  or  before  the  fac.  day  of  fcc.,  then  next  following ; 

21 
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Replication. 
That  there  is 
DO  such  award. 


Arbitra-  and  the  said  D.  further  saith,  that  the  said  arbitrator,  before  the 
expiratioQ  of  the  time  limited  for  makiog  his  award,  to  untj  od  be., 
at  &c.,  took  upon  himself  the  burthen  of  arbitrating,  awarding,  or- 
dering, judging,  and  determining  in  the  said  premises ;  and  the  said 
arbitrator  in  that  arbitration  between  the  plaintiff  and  the  said  D. 
upon  due  examination,  found  there  was  due  and  owing  from  the  said 
D.  to  the  plaintiff,  the  sum  of  $10  only ;  and  the  said  arbitrator  did 
afterwards  and  before  the  time  limited  for  making  his  award,  to  wit^ 
on  S^.,  at  &ZC.,  duly  make  his  award  of  and  concemins  the  prem- 
ises to  him  referred ;  and  thereby  awarded,  ordered,  judged,  and 
determined,  in  the  aforesaid  premises,  that  the  said  D.  should  pay 
the  plaintiff  the  said  sum  of  $10,  and  that  upon  payment  thereof, 
the  said  D.  should  be  forever  discharged,  and  that  the  plaintiff 
should  forever  discharge  the  said  D.  of  and  from  all  cause  and 
causes  of  action,  from  the  beginning  of  the  world  until  the  said  &lc. 
day  of  be. ;  and  the  said  D.  saith,  that  the  plaintiff  afterwards,  to 
wit^  on  &c.,  at  be.,  had  due  notice  of  the  premises  aforesaid  ;  and 
thereupon  he  the  said  D.  then  «nd  there  paid  to  the  plaintiff  the  said 
sum  ot  $10  ;  and  this  be.:  Wherefore  be. 

Replication.  And  the  plaintiff  says,  {predadi  non,)  because, 
protesting  that  the  said  D.  did  not  pay  to  the  plaintiff  the  said  $10 
in  the  plea  of  the  said  D.  mentioned,  in  manner  and  form  as  the 
said  D.  hath  in  pleading  alleged ;  for  replication  in  this  behalf  the 
plaintiff  saith,  that  there  is  not  any  such  arbitrament,  award,  order,  or 
determination  between  him  the  plaintiff  and  the  said  D.  of  and  con- 
cerning the  premises  aforesaid,  as  the  said  D.  hath  above  in  plead- 
ing alleged  ;  and  this  he  prays  may  be  inquired,  be.  3  Morg. 
Assump.  24,  25. 

Plea.  And  the  said  D.  comes  and  defends  iu:.^  when  be., 
and  {actio  non)  because  he  says,  that,  after  the  making  of  the  said 
promises,  and  before  the  commencement  of  this  suit,  to  u^tV,  on  be., 
at  iic.,  the  plaintiff  and  the  said  D.  submitted  "  all  matters  in  de- 
ference between  them*^  to  the  arbitration  and  award  of  A.  A.,  B.  B., 
and  C.  C. ;  and  the  said  arbitrators,  [having  assumed  that  duty, 
and]  having  fully  examined  and  heard  the  parties,  thereafterwards, 
oil  be.,  made  their  award  of  and  concerning  the  premises,  [so  sub- 
mitted to  them,]  and  thereby  awarded  the  sum  of  $100,  to  oe  paid 
to  the  plaintiff,  by  the  said  D.  in  full  satisfaction  and  discharge  there- 
of; of  all  which  the  plaintiff,  then  and  there  had  due  notice ;  and 
thereupon  the  said  D.  then  and  there,  in  performance  of  said  award, 
paid  the  plaintiff  the  said  sum  of  $100;  all  which  he  is  ready  to 
verify :  Wherefore  &u:. 

11«.  For  authoriaes,  see  Doc.  PUc.  Arbitrament,  §  S,  5.  6,  7;  Com.  Dig.  Arbitra. 
2)  ?  5  Com.  Dig.  Pleader,  (2  G.  • ;  2  V.  9 ;  2  W.  41 ;  8  M.  18).  2  ?aund.  61, 
4,  6  ;  Dyer,  248 ;  Cio.  Jac.  285.  i  »  / 

ThK""  sub-  Re^-ic^'^ ION.  And  the  plaintiff  says,  {precludi  non,)  because  he 
ject  matter  of  ^Y^f  jf*^»t  the  cause  of  said  action  was  not  included  in  said  arbitra- 
***!  .■*!S''5 JT  ^'°"'  t^**^  *^^  ^^^  ^  ^^^^^  *n  difference  between  the  parties  to  the 
iSd*i^wt^aoil!  ^^'^'J  ^°^  *^she  is  ready  to  verify:  Wherefore  be. 

mut  wis  m.      J^^^o^N^ER.    And  the  said  D.  saJtii  that  the  cause  of  said  action 

eluded. 


Plea.    Arbitra- 
tion and  per- 
formance of 
award. 


For  pleas  of 
Arbitrament, 
see  8  Bloig. 
Assump.  24, 
25;  8  Went. 
144;  Sins. 
Cler.  221,  222; 
Thomp.  876; 
PI.  Qtn.  279, 
813 ;  2  Saund. 
292;Bro.Red. 
Accord.  (D.  1, 
notes  1,  2,  8, 
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included  was  ia  said  arbitration,  and  of  this  he  puts  himself  upon  Abbitba- 
the  country.  mjjwt. 

And  the  plaintiff  likewise.*  Stort,  1805. 

Ple\.     And  the  said  D.  comes  and  defends  S^c.,  when  be,  and  Plesu   To  an 
says,  {actio  non^)  because  he  says  that,  true  it  is  tliat  he  the  said  D.  action  on  an 
and  the  plaintiff  did  submit  themselves  to  stand  to  the  award,  order,  mission  of  all* 
and  final  judgment  of  the  said  A.  A.,  an  arbitrator  between  them  qaarrcis,  dis- 
indifferently  elected,  to  arbitrate,  order,  and  finally  award  of  and  ?,V*®^.  *^^'  ^^ 

.     -^  ,  \  til       I  .  1  T^      "^  1  I         /•  1/.I  *"  Other  caus- 

concernmg  the  premises,  and  that  be  the  said  D.  undertook  to  fulnl  es  of  action 
and  perform  all  and  every  thing,  which  the  said  arbitrator  should  depending  be- 
adjudge  and  award,  on  the  part  of  him  the  said  D.  to  be  performed  p^^^  ^^^^ 
and  fulfilled,  as  the  said  plaintiff  doth  above  allege  ;  but  the  said  D.  Uie  arbitrator 
further  says,  that  after  the  making  of  the  said  submission,  and  also  <^d  not  award 
after  the  promise  and  undertaking  of  him  the  said  D.,  and  before  before  Um  by* 
the  said  arbitrators  made  any  award  or  final  judgment  between  him  thedft. 
the  said  D.  and  the  plaintiff,  to  tvitj  on  be.,  at  &c.,  the  plaintiff  was  Quaere,  if  not  a 
indebted  to  the  said  D.  in  $4,  as  well  for  fees,  by  him  the  plaintiff  to  ^^P^i%^®"i" 
the  said  D.  as  attorney  of  and  for  him  the  plaintiff,  before  that  time  do%nd  sc^^e 
due,  owing,  and  unpaid,  as  for  divers  sums  of  money,  before  that  notes  below. 
time  expended  and  laid  out  by  the  said  D.  for  the  plaintiff  at  his 
instance  and  request ;  of  which  said  debt  of  $4,  so  as  aforesaid  due 
and   owing  to  the  said  D.  by  the  plaintiff,  the  said  arbitrator  after- 
wards, to  wUf  on  the  same  day  and  year  last  aforesaid,  at  be.,  had 
nolice ;  and  die  said  D.  then  and  there  made  appear  to  the  said 
arbitrator,  that  the  said  $A  was  justly  owing  to  the  said  D.,  and 
ought  to  have  been  paid  by  the  plaintiff;  and  he  the  said  D.  then 
and   there  requested  the  said  arbitrator  to  make  allowance  for  the 
same  to  the  said  D.,  by  the  award  of  him  the  said  arbitrator,  to  be 
made  between  him  the  said  D.  and  the  plaintiff.     And  the  said  D. 
further  says,  that  the  said  arbitrator  afterwards,  to  wit^  on  be.,  at 
be.,  made  his  said  award  between  him  the  said  D.  and  the  plaintiff, 
without  taking  into  his  consideration  or  making  any  allowance  to 

*  The  pleading  in  this  case  seem  fully  authorized  by  the  cases  of  Ravee  v. 
Farmer,  and  OolighUy  v.  JtUicoty  4  T.  Rep.  146,  147.  For  a  submission  of 
all  maiUrt  tn  difference  is  not  conclusive  of  aU  demande  between  the  par- 
ties ;  for  they  may  have  demands,  which  are  not  in  difference.  Under  the 
replication  in  the  present  case,  the  plaintiff  may  give  in  evidence  that  the 
present  matter  was  never  laid  before  the  arbitrators,  and  may  produce  one 
of  them  9B  a  witness  for  that  pui^>ose.  4  T.  R.  147.  But  it  should  seem 
that,  if  the  terms  of  the  submission  had  been  of  aU  causew  of  actions^  or 
of  ail  demands  between  the  parties;  the  award  would  have  been  conclu- 
sive between  them ;  and  though  Arbitrament  be  no  plea  to  debt  on  bond, 
where  the  submission  is  of  that  particular  demand  only ;  yet,  if  the  sub- 
mission be  of  all  matters  in  controversy,  and  the  bond  be  one,  it  will  be  a 
good  bar.     R.  1  Lev.  292 ;  1  Rol.  264;  AI.  5 ;  1  Com.  Dig.  Accord.  (D.  1.) 

It  does  not  seem  necessary  by  law,  to  aver  that  the  arbitrators  assamed 
that  duty,  and  heard  the  parties,  for  that  will  be  intended  »  and  if  not  true, 
there  does  not  seem  any  authority  at  law  to  invalidate  the  award  on  the 
ground  of  such  misconduct  in  the  arbitrator.    See  1  Saund.  327  a,  note  (5.) 

The  averment  of  notice  to  the  other  party  is  not  necessary,  though  usual, 
for  it  is  a  fact  that  lies  equally  within  the  knowledge  of  both  parties ;  and 
each  is  bound  to  take  notice  at  his  peril.    See  2  Saund.  62  a,  note  (4.) 

Bat  it  is  necessary  to  state  a  mutual  nibmission  by  the  parties ;  and  in 
declarations  it  is  usual  to  state  for  what  cause  the  parties  submitted  to  ar- 
bitration ;  but  where  an  award  is  pleaded,  it  is  sufficient  to  aver  that  they 
submitted  themselves  to  arbitration  generally.    2  Saund.  61,  note  (1,2.) 
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Arbitha-  the  said  D.  for  his  said  debt  of  $^,  so  being  due  and  unpaid  to  the 
MaMT.  gj^jj  £)^^  i^y  ^Q  plaintiff  as  aforesaid,  notwithstanding  the  said  notice 

and  proof  thereof,  so  as  aforesaid  given  and  made  to  the  said  arbi- 
trator by  the  said  D. ;  and  this  he. :  Wherefore  be.  1  Saund'. 
30 ;  1  Mod.  Ent.  1G5  b. 

Note. — An  award  may  be  good,  though  made  of  less  than  is  contained  in 
the  submission ;  as,  if  the  submission  be  of  all  actions,  trespasses,  demands, 
and  controversies,  and  the  award  be  made  of  some^  only,  the  award  is  good ; 
for,  no  more  shall  be  presumed  to  have  been  made  known  to  the  arbitrator; 
but,  if  in  fact  other  causes  of  action  were  made  known  to  the  arbitrator, 
then  such  award  would  be  bad,  as  well  where  the  submission  is  with  an  iia 
quod,  of  the  premises ;  as,  where  it  is  absolute.  Hawkins  v.  X^lchughy  1 
Bur.  277 ;  1  Bac.  Abr.  141  ;  1  Saund.  33,  note  (1.)  See  also  1  Bid.  180 ;  T. 
Kay.  96;  1  Wils.  122;  2  Saund.  84  c.  the  manner  of  pleading  it. 

The  plea  here,  however,  does  not  seem  good,  because  the  arbitrator  is 
not  bound  to  allow  a  demand,  though  he  is  bound  to  award  respecting  it.  If, 
therefore,  his  award  be  of  a  sum  of  money,  or  other  things,  in  discharge  of 
ail  things  submitted^  no  plea  can  be  made,  that  he  has  not  awarded  respect- 
ing a  particular  thing  laid  befcy^  him.  Such  plea  can  be  made  only  when 
•  the  award  is  of  a  particular  demand,  without  saying  in  discharge  of  the 

whole  submission,  and  where  the  submission  would  include  other  demands. 
Fur,  in  the  last  case  it  does  not  appear,  whether  he  awarded  respecting  the 
whole  laid  before  him,  or  not ;  and,  if  he  did  not  award  respecting  the  whole, 
the  award  is  bad.  But,  in  the  other  case,  it  appears  from  the  terms  of  the 
award,  that  it  was  of  the  whole  submission,  and  the  arbitrator  is  not  bound 
to  particularize  his  judgment  respecting  every  claim. 

Plea.  To  an  Plea.  And  now  the  said  D.  comes  and  defends  the  wrong  and 
action  on  a  injury,  when  &c.,  and  for  further  plea  fac,  by  leave  &c.,  says  that, 
ance^tharS"  ^^  ^^  the  two  first  counis  in  his  said  declaration  contained,  (actio  tion,) 
dO.  and  the  because  he  says  that,  after  the  making  of  the  several  promises  in 
other  under-  said  B's  said  declaration  alleged,  and  before  the  commencement  of 
Aeif  agent  ^'^'^  ^"*^»  divers  controversies  and  disputes  had  arisen  between  the 
and  the  pit.  said'D.  and  J.  H.,  N.  F.,  S.  B.,  and  D.  G.,  the  other  subscribers 
submitted  the  to  the  policy  of  assurance,  declared  on  in  said  declaration,  and  the 
to'referees^  '*  said  B,  concerning  his  claims  and  demands  on  themselves  respec- 
who  awarded,  tively,  upon  and  by  virtue  of  said  policy  of  assurance,  and  their 
that  the  pit.  respective  promises  therein  contained,  for  and  by  reason  of  a  loss, 
onlhwnby  vir^  which  said  B.  alleged  had  happened  and  come  to  his  said  brigantine 
tue  of  the  pol-  Polly,  and  her  appurtenances,  in  the  voyage  insured  by  said  policy; 
icy*  and,  for  making  a  final  end  and  determination  thereof,  die  said  D. 

and  J,  H.,  N.  F.,  S.  B.,  and  D.  G.,  by  P.  C.  B.  of  Boston  afore- 
said, their  agent,  thereto  by  them  duly  authorized,  and  the  said  B. 
at  &ic.,  on  July  first,  A.  D.  1797,  submitted  themselves  to  the  arbi- 
tration of  W.  S.,  W.  R.  L.,  and  M.  W.  to  determine,  award,  or- 
der, and  adjudge  of  and  concerning  the  premises,  and  all  claims  and 
demands  which  the  said  B.  had  against  the  said  D.,  J.  H.,  N.  F., 
S.  B.,  and  D.  G.  respectively,  upon  and  by  virtue  of  said  policy,  and 
tlie  promises  therein  contained,  for  or  by  reason  of  any  loss  which 
had  happened  or  come  to  said  brigantine,  or  her  appurtenances,  and 
then  and  there  engaged  to  abide^  observe,  'perform,  and  keep  the 
award,  order,  and  determination  of  said  W.  S.,  W.  R.  L.,  and 
M.  W.  upon  and  concerning  the  matters,  claims,  and  demands, 
submitted  to  ttiem  as  aforesaid  :  and  the  said  D.  further  says,  that 
the  said  VV.  S.,  W.  R.  L.,  and  M.  W.,  thereafterward  on  the  same 
day,  having  taken  upon  themselves  the  oiBce  of  arbitrating,  adjudging, 
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determining,  and  awarding  in  the  said  premises  aforesaid,  and  hav-  Arbitra- 
ing  fully  heard  the  said  B.  and  tlie  said  D.  and  J.  H.,  N.  F.,  S.  B.,  *•""• 
and  D.  G.  respecting  the  aforesaid  claims  and  demands  of  said  B., 
submitted  to  the  aivard  and  determination  of  them,  said  W.  S., 
W.  R.  L.  and  M.  W.  as  aforesaid,  and  maturely  considered  the 
same,  did  find  that  said  B.  had  no  demand  whatsoever  upon  or 
against  either  of  the  underwriters  or  subscribers  to  said  policy  of 
assurance,  upon  or  by  virtue  of  the  same,  or  their  respective  prom- 
ises or  underwritbgs  therein  contained,  for  any  loss  which  had  hap- 
pened or  come  to  said  brigantine,  and  did  thereupon  then  and 
there  accordingly  agree,  determine,  and  award,  that  said  B.  had  no 
demand  by  virtue  of  said  policy  on  said  P.  C.  B.,  in  behalf  of  said 
underwriters  on  said  policy,  or  on  either  of  the  underwriters  or 
subscribers  thereto,  for  or  by  reason  of  any  loss  which  had  happen- 
ed or  come  to  said  brigantine,  or  her  appurtenances ;  whereof  the 
said  B.  and  the  said  D.  thereafterwards  on  the  same  day  had  notice, 
and  this  he  is  ready  to  verify  :^  Wherefore  &c. 

Prescott  and  Pabsons.  , 

Replication.     And  the  said  B.  as  to  the  two  first  counts  in  his  Replication, 
said  declaration  contained,  says,  that  notwithstanding  any  thing  by  the  ^^  ^^ 
said  D.  above  in  his  second  plea  alleged,  (precludi  nortj)  because  *^^  ' 
he  says,  that  the  said  W.  S.,  W.  R.  L.,  and  M.  W.  never  made  any 
such  award  as  the  said  D.  has  above  in  his  same  plea  alleged ; 
and  this  he  the  said  D.  prays  may  be  inquired  of  by  the  country. 

Dane  and  Jackson. 

notes  on  the  plea  of  award.    (o). 
1.  Jn  what  cases  Arbitrament  is  a  good  PUa. 

An  award  is  a  good  plea  in  all  personal  actions,  where  the  damages 
to  be  recovered  are  uncertain,  unless  where  grounded  solely  on  a 
statute.    Com.  Dig.  Arbitrament  (D.  1.)     Accord.  (A.  1.) 

But  where  the  debt  is  certain^  it  is  not  properly  a  subject  of  arbi- 
tration, and  therefore  where  the  plea  of  Arbitrament  would  be  no  plea 
to  an  action  of  Debt,  on  account  of  the  certainty  of  the  sum  claimed, 
it  will  be  no  plea,  if  the  action  of  Assumpsit  is  brought  in  its  stead, 
for  the  same  debt.     Ibid, 

But  a  debt  certain  as  for  rent,  and  even  for  damages  recovered, 
inay  be  submitted,  together  with  ot/ier  matters,  which  are  properly 
subjects  of  arbitration,  and  an  award  will  then  be  good  in  relation  to 
the  debt,  as  well  as  those  other  matters.  Yin.  Abr.  Arbitrament, 
R.  5,  9. 

2.  What  is  or  is  not  a  good  Award. 

As  an  award  must  be  pursuant  to  the  submission,  it  will  not  be  a 
good  plea  to  any  cause  of  action  taking  place  after  the  submission. 

And  where  without  any  default  of  a  party  under  a  general  submis- 
sion, a  particular  subject  of  controversy  has  not  been  taken  into  con- 
sideration, this  may  well  be  replied  to  a  plea  of  Arbitrament,  and 
one  of  the  arbitrators  may  be  called  as  a  witness  to  prove  the  fact. 
4  Esp.  R.  181. 

IVhere  the  submission  is  conditional,  an  award  of  part  only  of  the 
matters  submitted  will  be  void,  because  not  pursuing  the  submission. 
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Arbitra-  But  if  the  BubmiBsion  is  general,  an  award  may  be  good,  thoagfa  a 

MSNT.  single  {k)int  only  is  decided ;  unless  it  is  necessary  to  make  the  award 

jast,  that  the  other  matters  should  be  decided  also.     1  Taunt.  554. 

An  award  of  general  releases,  or  that  suits  shall  cease,  it  seems  may 
be  pleaded  in  bar,  though  it  was  formerly  doubted.  9  East,  497 ; 
Kyd  on  Awards,  353. 

Where  a  submission  is  made  to  a  number,  without  authorizing  any 
less  number  than  the  whole  to  determine,  an  award  should  be  unan- 
imous.    See  6  Mass.  R.  46. 

Arbitrament  will  not  be  a  good  plea  where  the  award  is  void ;  but, 
if  it  has  been  performed,  it  may  be  pleaded  as  an  accord  and  satis- 
faction, though  void  as  an  award.     Salk.  70. 

If  the  time  appointed  for  the  performance  of  an  award  has  elapsed, 
and  the  award  has  not  been  performed,  and  there  is  no  remedy  to 
enforce  performance,  it  will  be  no  bar  in  a  suit  on  the  original  cause 
of  action.     Yin.  Abr.  Arbitrement,  X.  1. 

3.  Of  pleading  an  Award. 

In  pleading  an  award,  if  the  award  refers  to  some  particular  count 
in  the  declaration,  some  other  plea  must  be  pleaded  to  the  other 
counts ;  a  general  plea  of  Arbitrament  to  all  the  counts  would  obvious- 
ly be  bad,  as  not  answering  to  all  the  causes  of  action  set  forth  in  the 
declaration.     See  1  Ld.  Raym  611 ;  Kyd  on  Aw.  384. 

It  should  appear,  that  the  causes  of  action  stated  in  the  plea,  come 
within  the  terms  of  the  submission  ;  if  the  contrary  appears,  the  plea 
will  not  be  good.     Lawes  on  Ass.  390. 

The  plea  of  award  should  state  the  time  and  place  of  submission, 
the  names  of  the  arbitrators,  the  subject  matter  submitted,  the  time 
and  place,  when  and  where  the  award  was  made»  and  should  show 
that  the  circumstances  required  in  the  submission,  to  the  validity  of 
the  award,  have  been  complied  with.  See  Cro.  Eliz.  66 ;  6  Taunt. 
625.  It  should  also  appear,  that  the  award  related  to  the  matters 
submitted,  but  alleging  the  award  to  be  "  concerning  the  premises,'* 
is  sufficient.  Ld.  Raym.  533.  How  far,  or  in  what  cases  perform- 
ance of  the  award  must  be  averred  on  the  part  of  the  defendant,  does 
not  seem  in  every  case  to  be  settled.  It  may  be  observed,  however, 
that  if  the  award  is  not  binding,  the  defendant  can  only  avail  himself 
of  it  as  a  bar,  by  ^bowing  in  his  plea  that  he  has  actually  performed 
his  part.  For,  if  it  is  not  averred  that  the  defendant  has  performed^ 
the  plaintiff,  having  no  remedy  to  enforce  such  award,  will  not  be 
barred  from  recovering  on  the  original  cause  of  action.  See  Vin. 
Abr.  Arbitrament,  X. 

But,  if  the  award  is  not  binding,  a  tender  of  performance,  refused 
by  the  plaintiff,  in  this  particular  case,  will  not  avail  the  defendant,  to 
enable  him  to  plead  an  award  in  bar  of  the  plaintiff's  action,  for  the 
obvious  reason,  that,  if  not  binding  on  the  plaintiff  of  itself,  there  is 
no  act  of  the  defendant  that  can  make  it  so,  without  the  plaintiff's 
consent f  t.  e,  his  acceptance  of  performance. 

If  the  award  is  binding,  and  there  are  consequently  mutual  rem- 
edies upon  it,  if  the  time  of  performance  is  elapsed,  it  is  said  by 
some,  that  the  defendant  cannot  avail  himself  of  it  as  a  plea  in  bar  <of 
the  plaintiff's  action,  without  averring  performance  on  his  own  part 
And  the  reason  assigned  is,  that  although  the  plaintiff  may  have  a 
remedy  for  the  non-performance  of  the  award  on  the  defendant's  part, 
still,  it  beinff  the  defendant's  doty  to  perform  his  part,  he  shall  not 
avaU  himself  of  it  as  a  bar  to  the  plaintiff's  action,  until  he  has  done 
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80 ;  the  rather  perhaps,  that  a  legal  remedy  for  Don-performance  is  Ahbitba- 
Dot  always  as  satisfactory  as  a  specific  performance.  See  Lut.  56.  >"nt. 
But  according  to  other  authorities,  where  the  plaintiff  may  have  a 
remedy  on  the  award  to  enforce  its  performance  on  the  part  of  the 
defendant,  he  cannot  resort  to  the  original  cause  of  action  ;  and,  of 
consequence,  the  defendant,  though  the  day  appointed  for  the  per- 
formance on  his  part  is  elapsed,  is  under  no  necessity,  in  his  plea  of 
Arbitrament  to  the  plaintiff's  action,  to  aver  either  a  performance  or  a 
tender  of  performance  on  his  own  part  See  Garth.  187 ;  Ld.  Raym. 
12SL  There  can  be  no  doubt,  bowerer,  that,  where  the  award  is 
binding,  if  the  defendant  has  performed,  or  tendered  performance, 
it  will  be  best  to  set  it  forth  in  his  plea. 

Where  an  award  is  to  do  an  act  at  a  future  day,  before  the  day  ar- 
rives. Arbitrament  is  a  good  plea  to  an  action  brought  on  the  original 
cause  of  action,  without  averring  performance.   Lut.  56. 

Where  an  award  directs  the  performance  of  one  of  two  things,  and 
one  is  uncertain  or  impossible,  the  defendant  must  ayer  performance 
or  tender  of  the  other.     1  Taunt.  554. 

Where  money  is  awarded  to  be  paid,  and  the  money  has  been  ten- 
dered and  refused,  this  tender  and  refusal  must  be  specially  pleaded^ 
and  then  will  be  equivalent  to  performance. 

So  if  there  is  a  condition  precedent  to  be  performed  by  the  plain- 
tiff, this  may  be  specially  pleaded  in  excuse  of  performance.  1  Rol. 
267;  Lut.  283,  56.  Because,  in  both  cases,  it  is  owing  to  the 
plaintiff's  &nlt,  that  the  award  is  not  performed. 

Where  performance  of  an  award  of  money  or  of  a  collateral  thing 
is  pleaded,  the  time  and  place  of  payment  or  performance  should  be 
stated  6  Mod.  222.  And  though,  in  the  case  of  money,  it  has  been 
held  unnecessary,  yet  it  will  be  more  safe  to  state  them,  if  the  pay- 
ment is  materia]  and  traversable,  since  there  seems  to  be  no  sufficient 
reason  here  for  making  a  distinction.  In  either  case,  however,  the 
omission  will  be  cured  by  a  plea  on  the  plaintiff  *s  part,  admitting  the 
performance  or  payment.    See  Lawes  on  Ass.  494,  cites  6  Mod.  222. 

4.  Of  pleading  a  Submission* 

In  all  cases  where  an  award  would  be  a  good  plea,  if  the  time 
limited  for  making  an  award  has  not  expired,  a  plea  alleging  the 
submission  alone  will  be  a  good  bar,  but  it  should  contain  an  aver- 
ment, that  no  award  has  been  made. 

So,  also,  where  no  time  is  specified  in  the  submission,  if  it  appears  by 
the  plea,  that  no  award  has  been  made,  and  that  a  reasonable  time  has 
not  elapsed  for  that  purpose.  Though,  if  the  truth  is  that  a  reasonable 
time  has  elapsed,  and  no  award  has  been  made,  perhaps  this  may 
more  properly  be  replied  by  the  plaintiff.     See  Kyd  on  Aw.  399* 

The  plea  of  a  submission,  should  set  forth  the  time  and  place, 
where  it  was  made,  and  the  names  of  the  arbitrators,  and  it  should 
appear,  that  the  plaintiff  and  defendant  were  parties  to  it. 

5.  Of  the  Plaintiff  ^s  Replicaiion  to  the  Plea  of  Award, 

The  plaintiff  in  replying,  may  always  take  issue  on  the  submission ; 
or,  he  may  take  issue  on  the  award  in  all  cases,  where  a  submission 
would  not  be  a  good  plea  without  an  award. 

Where  the  award  is  not  a  good  plea  without  performance,  he  may 
take  issue  on  the  performance.     Lawes  on  Ass.  496. 

So,  he  may  reply,  that  the  submission  was  revoked  before  any 
award  was  made.  And  here  note,  the  authority  of  an  arbitrator  is  de- 
termined by  the  death  of  one  of  the  parties  before  the  award.  2  B. 
&  Cr.  346. 
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7.   Tntsts. 

TRxrsTi.  Replication.     And  the  plaintijQ&  say,  (precludi  non,)  because 

Replication,  they  say,  '^  that  they,  the  said  plaintiffs,  being  indebted  to  divers 
^^t  '^^?  °^  persons  in  large  sums  of  money,  to  an  amount  which  Uiey  were  un- 
endorsed note,  able^to  pay,  in  order  to  satisfy  and  pay  their  said  creditors  as  far  as 
that  pits,  before  was  in  their  power,  and  for!]  the  further  consideration  of  $1,  by 

menfawr^ed  ^'  ^'^  ^'  ^'^  ^°^  ^'  ^'  *^-'  ^  *®™  ^'^^  plaintifis  paid,  did  on 
over  all  t^  8^*)  by  deed  indented,  duly  executed,  acknowledged,  and  record- 
debts  in  trust  ed,  bargain  and  sell,  assign  and  make  over  all  their  reaj  and  person- 
for^their  credi-  ^^j  p^Qpeny^  including  all  debts  due  to  them,  and  among  others  the 
aforesaid  debt  and  claim  so  due  and  owing  from  the  said  D.  for 
which  the  aforesaid  suit  is  prosecuted,  unto  them  the  said  A.  A., 
B.  B.,  and  C.  C.  and  the  survivors  or  survivor  of  them,  and  the  ex- 
ecutors, administrators,  and  assigns  of  such  survivor,  subject  to  cer- 
tain trusts  in  said  deed  mentioned,  which  deed,  sealed  vfiih  the 
seals  of  them  the  plaintifis,  the  date  of  which  is  the  day  and  year 
above  mentioned,  they  the  plainti£  here  bring  into  court ;  and  the 
plaintifis  further  say,  that  the  said  suit  is  prosecuted  in  their  names, 
but  for  the  use  of  the  said  A.  A.,  B.  B.,  and  C.  C.  in  order  that 
they  may  recover  the  said  debt  and  claim  from  tlie  said  D.,  and 
apply  the  same  according  to  the  trusts  in  the  said  deed  inserted ; 
and  the  plaintiffs  further  say,  that  the  said  F.  F.  did'^not  by  his  en- 
dorsement, transfer  and  assign  the  said  note  to  the  said  D.  at  any 
time  before  the  execution  of  said  deed ;  and  this  &2c. :  Wherefore 
fore  &c."  L.  Martin. 

Rejoinder.  REJOINDER.     And  the  said  D.  says,  (actio  iionj)  "  because  he 

^Vndo^d  s^yS'  ^^^^  ^^®  said  F.  F.  did,  by  his  endorsement,  transfer  and 

before  the  as-  assign  the  said  note  to  him  the  said  D.  before  the  execution  of  the 

signmeDt  said  deed  in  the  replication  of  the  plaintifis  mentioned ;  and  of  this 

See  1  T.  R.  he  puts  himself  upon  the  country."     Maryland,  2  Harr.  474. 
liJ;  ^  ^'  ^'  J.  T.  Mason. 

Replication.  REPLICATION.     And  the  Said  plaintiff  8ic.,  (a)  as  to  the  sum  of 

Sb^^uptey  ^^^^'  P^*"^®'.  ^'^  ^y^*  {predudi  non,)  because  he  says  that, 
assigned  to  "before  the  time  that  he  the  plaintiff  became  a  bankrupt,  in  nmnoer 
A.  A.  and  the    and  form  as  the  said  D.  hath  in  his  said  plea  alleged,  to  wit,  on  fcc., 

brwjght"foc  his  ^^^  ^^'^  ^'  ^^^  indebted  to  him  the  plaintiff  in  the  several  sums  of 

use.  money  in  the  said  declaration  mentioned,  and  that  he  the  plaintiff 

(a)  For  the     ^^^  ^'^°  indebted  to  the  said  D.  in  certain  other  large  sums  of  mon- 

plea  of  bank-    ey ;  and  that  upon  an  account  fairly  and  justly  taken  between  the 

niptcy  of  pit,    plaintiff  and  the  said  D.,  there  was  then  due  and  owing  from  die 

head^of  Debt^  said  D.  to  him,  the  plaintiff,  on  balance  of  such  account,  the  sum  of 

and  see  also,    $100,  for  and  on  account  of  the  several  sums  of  money  in  the  third 

?  Wenti  414-*    ^"^  fourth  counts  of  the  said  declaration  mentioned,  over  and  above 

2  Harr.'676.*    ^'^  ^ums  of  money  whatsoever  due  and  owing  from  the  plaintiff  to 

the  said  D.,  to  wit,  at  &c. ;  and  the  plaintiff  further  saith,  that  be, 

the  plaintiff,  before  the  time  that  he  became  and  was  a  bankrupt,  in 

manner  and  form  as  in  the  said  plea  mentioned,  to  mt,  on  &c.,  at 

&c.,  became  and  was  justly  indebted  to  one  A.  A.,  in  a  large  sum 

of  money,  to  wit,  in  the  sum  of  $100 ;  and  being  so  indebted,  he 

the  plaintiff  afterwards,  to  vnty  on  the  day  and  year  last  aforesaid. 
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and  before  he  became  a  bankrapt,  to  mt,  at  &c.,  by  his  certain  Trusts. 
deed-poll,  sealed  with  the  seal  of  him  the  plaintiff,  which  said  deed 
he  the  plaintiff  brings  here  into  Court,  the  date  whereof  S^c,  in 
consideration  of  the  said  sum  of  money,  so  as  aforesaid  due  and 
owing  from  him  the  plaintiff  to  the  said  A.  A.,  did  bargain,  sell,  as- 
sign, and  transfer  to  him  the  said  A.  A.  the  said  sum  of  $100,  parcel 
oi  the  money  in  the  said  declaration  mentioned ;  to  hold  the  same 
to  the  said  A.  A.  from  tlienceforth  to  his  own  proper  use,  under  a 
certain  proviso  therein,  and  herein  after  mentioned  ;  and  did  thereby 
constitute  and  appoint  the  said  A.  A.  his  true  and  lawful  attorney 
irrevocably,  (a)  and  did  give  and  grant  unto  him,  bis  executors  and  (a)  A  power  of 
administrators,  full  power  and  authority,  in  his  name,  to  the  only  *-^°™^J' art^^Jf 
proper  use  and  behoof  of  the  said  A.  A.  to  ask,  demand,  and  sue  a  security  for 
for  the  aforesaid  sum  of  $100  :  Provided  always,  that  if  the  plaintiff,  money,  w  irre- 
his  executors  or  administrators,  should  well  and  truly  pay,  or  cause  ^^^^g^s^'   ^^^' 
to  be  paid  unto  the  said  A.  A.  the  said  sum  of  $100,  so  due  and 
so  owing  to  him  as  aforesaid,  within  two  calendar  months  after  the 
date  of  those  presents,  then  the  said  deed-poll,  and  every  article 
and  clause  therein  contained,  should  be  void ;  as  by  the  said  deed- 
poll,  relation  being  thereunto  had,  may  more  fully  appear.     And  the 
plaintiff  further  saith,  that  he  did  not,  at  any  time  within  the  space  of 
two  calendar  months  after  the  date  of  the  said  deed,  pay  to  the  said 
A.  A.  the  sum  of  $100,  so  due  and  owing  to  him  as  aforesaid  ;  but 
that  the  same  hath  from  thence  hitherto  remained  due  and  unpaid 
from  the  plaintiff  to  the  said  A.  A. ;  and  that  the  original  writ  in  this 
suit  was  sued  out  in  the  name  of  him  the  plaintiff,  for  and  on  behalf 
of  the  said  A.  A.,  and  for  the  purpose  of  enabling  the  said  A.  A.  to 
receive  the  said  sum  of  $100,  parcel  of  the  said  sums  in  the  said 
declaration  mentioned,  according  to  the  form  and  effect  of  the  said 
deed-poll,  and  not  for  the  benefit,  use,  or  behoof  of  the  plaintiff, 
io  wUy  at  &c« ;  and  this,  &;c.  :  Wherefore,  &cc. 

NoTK. — On  demarrer  this  repUcatioa  was  adjudged  good,  and  the  Court 
decided,  that  a  debt  due  to  a  bankrupt  as  trustee  of  another  person,  does 
not  pass  under  an  assignment  of  his  effects  bj  his  commissioners.  Winch  v. 
JTe^y,  1  T.  R.  619. 

8.   Usury. 

Plea.     And  the  said  D.  comes  and  defends  &c.,  when  fee.,  and  trstniY. 
says,  that  the  plaintiff  his  action  aforesaid  against  him  the  said  D.  Plea.    Note 
for  the  said  sum  of  £32.  7$.  4d.  in  the  plaintiff^s  first  declaration  P^®"*  ^"^  "«"- 

J  ,  ,  .       •    '^i  t  .!_-.!_     nous  consider- 

mentioned,  ought  not  to  have  or  mamtam,  because  he  says,  that  by  atjon. 
the  note  in  writing  in  that  declaration  mentioned,  is  taken,  reserved, 
and  secured  to  the  plaintiff,  above  the  rate  of  £Q  in  the  £100 
fi>r  the  forbearance  of  the  sum  of  £30  actually  lent  for  one  year, 
that  is  to  say,  the  sum  of  £3.  125.  for  the  forbearance  of  the  said 
sum  of  £30,  part  of  the  said  sum  of  £32.  7s,  Ad.  for  one  year ; 
and  this  the  said  D.  is  ready  to  verify,  and  (6)  to  make  oath  to  the  (&)  See  Mass. 
truth  thereof,  when  and  where  this  Court  shall  order:  Wherefore  Stat.  1783, §2. 
the  said  D.  prays  judgment,  if  the  plaintiff  bis  action  aforesaid  there- 
of against  him  ought  to  have  or  maintain,  and  for  his  costs. 
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UsuBT.  Second  plea.     And  for  further  plea  in  this  behalf,  the  said  D., 

«.  by  leave  of  the  Court  here  for  this  purpose  had  and  obtained,  says, 

reoeivedOTiMtbe  that  he  the  plaintiflF  his  action  aforesaid,  for  the  said  sum  of  £32. 

same  note.  75.  4d.  in  the  plaintiff's  first  declaration  mentioned,  against  him  the 
said  D.,  ought  not  to  have  or  maintain,  because  he  says,  that  the 
plaintiff  hath  received  of  him  the  said  D.  more  tlian  at  the  rate  of 

SeeiSaand.    £6  jq  the  £100  for  the  loan  and  forbearance  for  one  year,  of 

^^'  the  sura  of  £30,  that  part  of  said  £32.  7s.  4d.  which  was  actually 

lent,  that  is  to  say,  the  sum  of  £3.  129.  for  the  loan  and  forbearance 
of  the  said  sum  of  £30  for  one  year,  to  wit^  at  &c.,  on  &;c.,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided  ; 
and  this  the  said  D.  is  ready  to  verify,  and  to  make  oath  in  proof 
thereof,  when  and  where  this  Court  shall  order:  Wherefore  he 
prays  judgment,  if  the  plaintiif  his  action  aforesaid,  for  the  said  sum 
of  £32.  75.  4d.  against  him  the  said  D.,  ought  to  have  or  mamtain, 
and  for  his  costs. 

Non  awump-        Third  plea.     And  as  to  the  sum  of  £7.  85.  8rf.  in  the  plaintiff's 
■**•  second  declaration  mentioned,  the  said  D.  says,  that  he  never  prom- 

ised the  plaintiff  in  manner  and  form  as  he  hath  declared ;  and 
thereof  puts  himself  upon  the  country.    Low  v.  Smiih^  Essex,  1788. 

S.  Sewall. 

Plea.   Usury        Plea.     And  the  said  D.  comes  and  defends  be.,  when  &c.,  and 

received  on  the  ^^  ^  ^^  plaintiff^s  second  count  in  his  said  declaration  sajns,  that 

the  plaintiff  his  action  aforesaid  thereof  against  him  ought  not  to  have 

or  maintain,  because  he  says,  that  the  plaintiff  hath  taken  and  re* 

ceived  of  him  the  said  D.  for  the  loan  and  forbearance,  and  giving 

day  of  payment  of  the  sum  mentioned  in  said  note,  mentioned  in 

said  second  count,  more  than  at  the  rate  of  6£  in  the  £100  by  the 

year,  to  wit^  £8  in  the  £100  by  the  year,  to  vnt^  at  &2c.,  on  &c. ; 

(a)  See  Mass.  and  this  the  Said  D.  is  ready  to  verify  (a)  by  his  oath  according  to 

Slat  1788,  §  2.  ^j^^  ^^^^  ^^  ^^  Statute  in  puch  case  made  and  provided  :  Wherefore 

he  prays  judgment,  if  the  plaintiff  his  action  aforesaid  thereof  against 

him  ought  to  have  or  maintain,  &c.  T.  Parsons. 

Replication.  REPLICATION.     And  the  plaintiff  says,  that  notwithstanding  any 

No  usury.  \hing  above  pleaded  by  said  D.  in  bar  to  the  second  count  of  his  said 
declaration,  he  ought  not  to  be  precluded  from  having  and  maintain- 
ing his  action  aforesaid  thereof  against  the  said  D.,  because  he  says, 
that  he  did  not  take  and  receive  of  and  from  the  said  D.  for  the 
loan,  forbearance,  and  giving  day  of  payment  of  the  sum  mentioned 
in  the  note,  mentioned  in  said  second  count,  more  than  at  the  rate  of 
six  per  cent,  per  annum,  in  manner  and  form  as  the  said  D.  has 
averred  in  his  plea  aforesaid  }  and  this  he  is  ready  to  verify  by  his 
own  oath,  according  to  the  form  of  the  statute  aforesaid :  Where- 
fore he  prays  judgment,  if  he  ought  to  be  precluded  from  having  and 
maintaining  his  action  aforesaid  thereof  against  the  said  D.,  and  for 
his  damages,  occasioned  by  the  non-performance  of  the  promise 
alleged  in  the  said  second  count,  and  costs.  Wingaie  v.  ila%int9, 
Essex,  1782. 

Note. — ^The  above  pleas  are  founded  upon  the  Mass.  Stat,  of  1783,  which 
provides,  that  in  case  a  person  is  sued  upon  any  usurious  contract,  if  he 
will  oome  into  Court  where  the  cause  is  tried,  and  shall  offer  to  make  oath, 
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&iid  if  required  by  the  Court,  shall  aotaally  make  oath  to  the  vrary,  he  Usury. 
shall  be  absolutely  discbai^ed  from  the  same  contract,  unless  the  creditor 
will  swear  that  the  contract  is  not  usurious.  **  Quiere,  will  a  subsequent 
usurious  receipt  avoid  a  contract  originally  legpal  P  Formerly  it  was  holden, 
that  such  receipt  would  avoid  the  contract,  but  lately  it  has  been  otherwise 
GODsidercd ;  and  in  the  Circuit  Court  of  the  United  States,  otherwise  de- 
termined." And  with  this  agree  the  English  authorities.  1  Saund*  295 ; 
T,  Ray.  196;  S.  C.  1  Mod.  69 ;  1  Vent  38.     See  1  Saund.  295.  Notis. 

Plejl.  And  the  said  D.  comes  and  defends  he.,  when  ho.,  and  Plea.  Comipt 
as  to  the  promises  in  the  first  and  second  counts  in  the  plaintiff's  JfJ^^'^n^Jj^^ 
declaration  says,  (actio  non,  &c.)  because  he  says,  that  the  said  prom*  Payee  v.  JMak- 
issory  note  in  the  said  first,  and  the  said  promissory  note  in  tiie  said  ®r. 
second  count  mentioned,  are  one  and  the  same,  and  not  diflferent  or 
divers ;  and  that  before  the  making  of  said  note,  to  wit^  on  he.,  it 
was  corruptly  agreed  by  and  between  the  said  D.  and  the  plaintiff, 
that  the  plaintiff  should  lend  the  said  D.  the  sum  of  he.,  to  be  repaid 
by  the  said  D.  at  the  end  of  six  months  then  next  following,  or  soon* 
er  in  case  the  same  or  any  part  thereof  should  be  wanted ;  and 
that  the  plaintiff  should  forbear  and  give  to  the  said  D.  time  and 
day  of  payment  of  the  said  sum  of  he.  so  lent,  until  and  for  the 
time  aforesaid ;  and  that  besides  lawful  interest  from  the  day  of 
lending  of  said  sum  of  &fC.  to  said  D.  until  the  repayment  thereof, 
the  said  D.  should,  for  the  said  forbearing  and  giving  time  and  day 
of  payment,  until  and  for  the  time  aforesaid,  also  give  and  piay  the 
plaintiff  the  sum  of  he.  at  the  time  of  lending  said  sum  of  he., 
and  that  for  tiie  securing  the  payment  bv  said  D.  of  the  said  sum 
of  he.,  with  lawful  interest  as  aforesaid,  he  the  said  D.  should,  at 
the  time  of  lending  he.,  make  and  give  to  the  plaintiff  his  prom- 
issory note  in  writing,  dated  he.,  and  thereby  promise  the  plaintiff 
to  pay  her  or  bearer  at  six  months  after  date  of  said  note,  or  sooner 
if  any  should  be  wanted,  the  said  sum  of  he.,  with  lawful  interest : 
And  the  said  D.  says  that  the  plaintiff,  in  pursuance  of  said  corrupt 
agreement  there  on  the  same  he.  day  ot  he.,  lent  to  the  said  D. 
the  said  sum  of  he.,  to  be  repaid  by  the  said  D.  as  aforesaid,  and 
the  plaintiff  did  ihen  and- there  forbear  and  give  time  and  day  of 
payment  of  said  sum  of  &c.,  until  and  for  the  time  aforesaid ;  and 
the  said  D.  did  then  and  there,  in  pursuance  of  said  corrupt  agree- 
ment, give  and  pay  the  plaintiff  tne  said  sum  of  he.,  which  the 
plaintiff  then  and  there  accepted  in  pursuance  of  said  corrupt  agree- 
ment ;  and  the  said  D.  did  then  and  there,  at  the  time  of  the  lend- 
ing of  said  &c»,  as  aforesaid,  for  further  security  thereof,  make  and 
give  the  plaintiff  such  promissory  note  as  aforesaid,  in  form  afore- 
said ;  which  note  the  plaintiff  then  and  there  accepted,  according 
to  said  corrupt  agreement:  And  so  the  said  D.  avers,  that  the 
said  sum  of  he.,  paid  to  the  plaintiff,  and  the  said  interest  made 
payable  by  said  note,  exceed  the  rate  of  $6  for  the  forbearing  of 
$100  for  one  year,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  ;  and  this  he  is  ready  to  verify  :  Wherefore  he 
prays  judgment,  if  the  plaintiff  ought  to  have  or  maintain  his  action 
aforesaid  thereof  against  him,  he.     See  3  Went.  105. 

Nors. — As  usury  may  be  g^yen  in  evidence  under  the  general  issue  in 
this  action,  it  is  always  best  not  to  plead  it,  as  a  small  variance  in  the  evi- 
dence may  vitiate  it     1  Str.  498 ;  3  Went.  105. 
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Usury.  Plea.     And  the  said  D.  comes  and  defends  Szc.,  when  be.,  and 

Plea  Usurv  ^^^^^  {actio  noTij  &c.)  because  he  says,  that  after  the  making  of  said 
On  indorsed  bill  of  exchange  in  said  declaration  mentioned,  to  vntj  on  &c.,  it  ^as 
bill  of  ex-  corruptly  agreed  by  and  between  the  plaintiff  and  the  said  D.,  that 
change,  ^j^^  plaintiff  should  lend  the  said  D.  the  sum  of  &c.,  and  that  the 

plaintiff  should  give  day  of  payment  thereof  to  the  said  D.  until  &c., 
and  that  the  said  D.  for  the  loan  aforesaid  should,  at  the  time  of 
lending,  give  and  pay  to  the  plaintiff  the  sum  of  &;c. ;  and  that  for 
securing  the  payment  of  said  sum  of  &c.,  the  said  D.  should  mdorse 
said  bill  for  the  plaintiff  to  receive  the  money  therein  contained, 
when  the  same  became  due ;  and  the  said  D.  further  says,  that  after 
the  making  of  said  agreement,  to  toitj  on  &c.,  at  &c.,  the  plaintiff, 
in  pursuance  thereof,  did  lend  to  the  said  D.  the  said  sum  of  &zc., 
and  the  said  D.  did  then  and  there  give  and  pay  the  plaintiff  the 
sum  of  &c.,  as  aforesaid,  for  the  forbearing  and  giving  day  of  pay- 
ment of  the  said  sum  of  &c.,  as  aforesaid,  and  did  also  in  completion 
of  said  agreement,  then  and  there  indorse  and  deliver  said  bill  to  the 
plaintiff,  who  then  and  there  accepted  the  same  for  the  purpose 
aforesaid  ;  and  the  said  D.  avers,  that  the  said  sum  of  &c.,  so  paid 
the  plaintiff  as  aforesaid,  exceeded  the  rate  of  $6  for  the  forbearing 
of  ^100  for  one  year,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  this  he  is  ready  to  verify :  Where- 
fore, &c. 

Replication.  And  the  plaintiff  says,  that  notwithstanding  any 
thing  by  the  said  D.  above  in  his  plea  in  bar  alleged,  he  ought  not 
to  be  barred  from  his  action  aforesaid  against  said  D.,  because  he 
says,  that  the  afore&aid  indorsement  of  said  bill  of  exchange  was 
made  by  the  said  D.  upon  a  bond  fde  and  good  and  valuable  con- 
sideration, to  wit^  at  file. ;  without  this,  that  it  was  corruptly  agreed 
between  him  the  plaintiff  and  the  said  D.,  in  manner  and  form  as 
the  said  D.  hath  above  in  his  said  plea  in  bar  alleged  ;  (a)  and  this 
he  is  ready  to  verify :  Wherefore  he  prays  Judgment,  together  with 
damages,  &c.  to  be  adjudged  to  him,  fiic.    See  3  Went.  107, 109. 

Rejoinder.  On      REJOINDER.     And  the  said  D.  as  before  says,  that  it  was  cor- 
J^^ornjpt       ruptly  agreed  between  the  plaintiff  and  the  said  D.  in  manner  and 
"""""         form  as  the  said  D.  hath  above  in  pleading  alleged  ;  and  of  this  he 
puts  himself  upon  the  country.     Lilly,  Ent.  184. 

NoTJE. — By  the  cases  of  Dovers  v.  Smithy  (Doug*.  428,)  and  Hedges  r. 
Sandon^  (2  T.  R.  439,)  it  is  settled,  that  the  replication  may  either  conclude 
with  an  averment  or  to  the  country  in  this  case. 


Replication. 
The  consider- 
ation bona  fide 
and  traverse  of 
corrupt  agree- 
ment 


(a)  The  con- 
clusion might 
have  been  to 
the  country. 
See  note. 


agreement. 


NOTES  ON  THE  PLEA  OP  USURY. 

In  actions  and  pleas  upon  the  statute,  it  is  necessary  to  state  the 
usurious  contract  correctly  and  truly,  so  as  to  meet  the  evidence, 
otherwise  the  variance  will  be  fatal.  Cowp.  671 ;  3  T.  R.  538,  539, 
Tate  V.  Wellings.  But  there  is  a  distinction  between  actions  or  tn- 
formations  on  the  statute,  and  pleas  in  bar;  in  the  latter,  the  whole 
matter  must  be  set  forth  specially,  because  within  the  defendant's 
knowledge ;  but  in  the  former  it  is  sufficient  to  set  forth  the  corrupt 
agreement  generality,  because  it  may  be  brought  by  a  stranffer.  1  Hawk. 
P.  C.  248,  §  24 ;  1  Saund.  295 ;  note  (1)  Williams. 
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The  ]rfea  most  state  an  asorioos  agreement  or  contract  ai  the  time  Usuar. 
ike  note,  bandj  S^c*  was  given^  and  that  it  was  made  in  pursuance  of 
such  usurious  agreement ;  for  if  it  were  legal  at  that  time,  no  subse- 
quent e?ent  can  make  it  usurious.     6  Com.  Dig.  Usury,  (B.)  (C).  and 
ante,  p.  170.  Note. 

If  a  corrupt  agreement  be  for  forbearance  of  money  till  one  or 
other  of  two  days,  at  the  option  of  the  borrower,  it  must  be  pleaded 
according  to  the  &ct  in  the  (Utemative  ;  for  if  it  be  stated  as  an  ahso' 
hue  forbearance,  till  one  of  those  days,  the  evidence  will  not  support 
the  plea.     Tate  v.  WelHngs,  3  T.  R.  531. 

If  in  Assumpsit  the  contract  appear  either  in  evidence  or  upon  the 
face  of  the  declaration,  to  be  usurious,  the  plaintiff  cannot  recover; 
but  a  speciaUy  cannot  be  avoided  by  usury  appearing  upon  the  face 
of  it,  or  being  given  in  evidence.  1  Hawk.  P.  G.  248,  ^  20,  fol.  edit. ; 
i  Saund.  295  b.  Williams's  note. 

In  a  plea  of  Usury,  it  is  not  necessary  to  recite  the  statute.  5  Com. 
Dig.  Plead.  (2  W.  23.)  But  the  defendant  must  set  forth  the  usurious 
agreement  specially,  and  how  much  more  than  legal  interest  was 
agreed  to  be  given ;  (3  Mod.  35;  S.  C.  2  Show.  329 ;  12Mod.385;) 
so  he  must  expressly  aver,  that  the  agreement  was  for  giving  day  of 
payment,  &c. ;  (W.  Jones,  410;)  and  the  plea  must  further  allege, 
that  it  was  corruptly  agreed,  &c. ;  for  so  is  the  course  of  pleading. 
Cro.  Car.  501  ;  Com.  Dig.  Plead.  (2  W.  23.)  See  the  form  of  the 
pleas,  above;  and  see  also  Lilly,  183, 113;  Clift.  183,  185;  Lib.  pL 
146, 71, 156, 99;  2  Vent.  80 ;  1  Lutw.  468 ;  Co.  Ent.  168 ;  1  Saund. 
295.  Notts. 

But  now,  by  Stat.  1825,  ch.  143,  and  1826,  ch.  37,  the  former 
stattiteSf  on  which  the  preceding  pleadings  and  notes  were  grounded, 
are  repealed,  except  as  relates  to  Contracts  Sfc,  and  Securities  4*^*9 
before  Stat,  1825,  ch.  143,  and  other  provisions  substituted. 

9.  Oaming. 

Plea.     And  the  said  D.  comes  and  defends  be,  when  &c.,  and  Oamiitg. 
says,  (actio  non^  be.)  because  he  says,  that  before  the  making  of  the  piea.  That  the 
promissory  note  in  said  declaration  mentioned,  to  wit,  on  be.,  at  note  was  given 
&C-,  he  the  said  D.  and  the  plaintiflf  played  together  at  a  game  ^j  ^^^^J!^ 
commonly  called  be.,  for  divers  sums  of  money,  upon  tick  and 
credit,  and  not  ready  money ;  and  the  said  D.  and  the  plaintiff  so 
playing  at  said  game,  he  the  said  D.  then  and  there  lost,  and  the  Stat.  178S,  ch. 
plaintiff  then  and  there  won  of  the  said  D.  divers  sums  of  money,  ^' 
amounting  be.,  whereof  not  any  part  was  then  and  there  paid  to 
the  plaintiff;  and  thereafterwards,  on  the  same  day,  the  said  D. 
made  said  promissory  note  in  said  declaration  mentioned,  and  de- 
livered the  same  to  the  plaintiff,  for  the  payment  of  the  money  afore- 
said, so  lost  by  said  D.  at  said  game,  and  so  won  by  the  plaintiff  at 
said  game ;  and  by  reason  of  the  premises,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  the  said  note  was,  and  is 
wholly  void ;  and  this  he  is  ready  to  verify  :  Wherefore  he  prays 
judgment  si  actio,  &c. 

Replication.     And  the  plaintiff  says,  {predudi  nan,)  because  ReplicatioD. 
he  says,  that  the  said  D.  on  the  day  and  year  in  said  declaration  J^^  ^® 
mentioned  in  that  behalf,  made  and  delivered  the  said  note  to  the 
plaint!^  for  the  payment  of  said  sum  of  be.,  at  that  time  bond  fide 
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Gaming.  due  and  owkig  irom  said  D.  to  the  plaintiff;  (a)  without  this,  that 
the  said  D.  made  and  delivered  the  said  note  to  the  plaintiff,  for  the 
cationmiSt^'  P^J™®**^  ^^  money  lost  by  said  D.,  and  won  by  the  plaintiff  at  the 
conclude  to  sciid  game  of  be.,  as  the  said  D.  hath  above  in  pleading  alleged  ; 
the  country,  (^a)  and  this  he  is  ready  to  verify  :  Wherefore  he  prays  judgment, 
2  T.  R.  439.     ^jjj  jjjg  damages  fee.  to  be  adjudged  to  him,  fcc. 

Rejoinder.  RcjoiNDER.     And  the  said  D.  as  before  says,  that  he  did  deliver 

N^^ven  for  g^^j j  ^^^^  ^  ^^  plaintiff  for  the  payment  of  mooey  lost  by  him  die 

said  D.,  and  won  by  the  plaintiff  at  said  game  of  d^c^^  in  manner 

and  form  as  he  hath  above  allied  in  his  plea  aforesaid ;  and  of  this 

be  puts  iiimself  upon  the  country. 

.  Note. — ^Tbe  Mass.  Stat  of  17B5,  ch.  68,  has  proTided,  that  whee  aa 
action  is  '*  brought  by  the  person  losing*  money,  g^oods,  or  chattels,  against 
the  person  winning  the  same,  when  it  shall  appear  from  the  declaration, 
that  the  g^oods  said  to  be  lost  came  to  the  hands  of  the  defendant  by  gaming, 
or  the  money  he  had  received  was  by  gaming,  then  and  in  such  case,  if  the 
plaintiff  shall  offer  to  make  oath,  and  if  required  by  the  Court  where  the 
trial  is,  shall  actually  swear  to  the  losing  the  money,  goods,  or  chattels,  by 
gaming  with  the  defendant  at  the  time  and  place  allied,  judgment  shall 
be  rendered  for  the  plaintiff  to  recorer  damage  to  the  amount  of  the  goods 
or  money  the  defendant  has  received  of  the  plaintiff  by  gaming,  with  (Mists 
of  suit ;  '^  unless  the  defendant  will  swear  to  the  contrary,  sect  4.  And  by 
sect.  2,  of  the  same  act,  such  action  shall  be  commenced  by  the  plaintiff 
within  three  months  after  the  payment  or  deli?ery. 

10.  Saiisf action. 

Satibfac-  Plea.     And  the  said  D.  comes  and  defends  &c.,  when  8ic.,  and 

says,  that  the  plaintiff  ought  not  to  have  or  maintain  his  action  afore- 

Plea.  Plaintiff  said  thereof  against  him,  because  he  says,  that  he,  after  the  making 

'?^fi^<f  ^J«»1-"  of  the  said  several  promises  in  said  declaration  mentioned,  and 

clotJi'in  satis-  ,-  .  ,      r    t  •  •^•.  o  • 

faction.  before  the  commencement  of  this  action,  to  unt^  on  &c.,  at  &c., 

!^ave  and  delivered  the  plaintiff  two  pieces  of  broadcloth  in  fall  satis- 
au  ine  sums  oi  ^^^'^^  ^^^  discharge  of  the  several  promises  aforesaid,  and  Cb)  of 
money  therein  the  damage  sustained  by  the  plaintiff  by  reason  of  the  non-penbrm- 
contained."  ance  thereof;  (c)  which  the  plaintiff  then  and  there  received  and 
See2  Wiis.  86  accepted,  in  full  discharge  and  satisfaction  of  the  said  several  prmn* 
87.  '  ises,  and  (c)  of  the  damages  sustained  by  the  plaintiff  by  reason  of 

<c)  If thesatis-  ^^  non- performance  thereof;  and  this  he  is  ready  to  verify :  Where- 
bctlon  be  in  fore  he  prays  judgment,  and  that  the  plaintiff  may  be  barred  bom 
money,  say,     {jjg  action  aforesaid,  &c. 

"he  the  said 

D.  paid  to  the  plaintiff  ^10  in  fiill  satisfaction  of  all  and  every  the  promises  aforesaid,  and  of  the 
damages  sustained  by  the  plaintiff  by  reason  of  the  non-performance  of  the  same,  and  each  and 
every  of  them ;  and  that  the  plaintiff  then  and  there  had,  received,  and  accepted  of  the  said  D.  the 
said  #10  in  full  satisfaction  and  discharge  of  all  and  every  the  promises  aforesaid,  and  of  the  dam- 
ages sustained  by  the  plaintiff  by  reason  of  the  non-peiformance  of  the  same,  and  each  and  eveiy 
of  them;  and  this,  &c. :  Wherefore,"  &c.    8  Morg.  Assump.  (20.) 

Replication.  REPLICATION.     And  the  plaintiff  says,  that  he,  by  reason  of  any 

Wd  not  re-  ^hj^g  ^y  ^j,^  ggij  j)^  ^^ove  in  his  plea  aforesaid  alleged,  ought  not  to 
be  barred  from  having  and  maintaining  his  aforesaid  action  thereof 
against  the  said  D.,  because  protesting,  that  the  said  D.  did  not  ^ve 
(d)  This  Is  ^°^  deliver  to  him,  the  plaintiff,  two  pieces  of  broadcloth  ia  full 
omitted  in  8  saUsfacUon  and  discharge  of  the  several  promises  in  said  declaration 
Went.  186.      mentioned,  and  (d)  the  damages  sustained  by  kirn  the  pUdfOiff  by 
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reason  of  the  nan-^efformance  thereof  in  manner  and  form  as  the  Satibvac- 
sttid  D.  hath  in  nis  plea  (foresaid  alleged ;  (a)  for  replication  in  "®^* 
this  behalf,  the  plaintiff  says,  that  he  did  not  receive  or  accept  the 
said  two  pieces  of  broadcloth  in  full  satisfaction  and  discharge  of  the  be  mo^y  »^ 
said  several  promises,  or  any  or  either  of  them,  or  (a)  of  the  damages  in  satisfaction, 
sustained  by  him  the  plaintiff  by  reason  of  the  non-performance  »ay. "  protest- 
thereof,  in  manner  and  form  as  the  said  D.  hath  by  his  plea  above  ^  D^did  not 
alleged;  and  this  he  prayq  may  be  inquired  of  by  the 'country,  pay  to  the 
3  More.  178 ;  PI.  22,  23.  f^^^  #10 

°  '  in  full  satisfac- 

tion, &c. ;  for  repUcation  in  this  behalf,  the  plaintilT  says,  that  he  did  not  have,  accept,  or  receive 
of  and  from  the  said  D  the  said  |^10  in  full  satisfaction  and  discharge  of  all  and  every  the  promises 
aforesaid,  and  of  the  non-performance  of  the  same,  and  each  and  every  of  them,  in  manner  and 
form  as  the  said  D.  hath  above  in  pleading  alleged ;  and  this  he  prays,  &c.*'   SMorg.  Assump.  (21.) 

Note. — Tt  is  always  safest  to  plead  Satisfaction  alone,  without  mentioning 
any  Accord ;  for  if  the  Accord  be  pleaded,  though  it  were  not  necessary,  it 
becomes  material  and  traversable,  and  the  defendant  must  prove  every 
circumstance  relating  to  it  with  great  precision.  And  therefore  the  defen- 
dant need  say  no  more,  than  that  the  defendant  gat>e  so  much  to  the  flainiiff 
in  taiirfadiony  which  the  plaintiff'  receiwd  in  Matitfaction.  5  Bac.  Abr.  204 ; 
9  Co.  80  b;  1  Ld.  Raym.  60,  566.  But  it  is  insufficient  to  say,  that  the 
defendant  paid  in  satisfaction,  without  saying*,  that  the  plaintiff  received  in 
■atisfaction.    2  Wils.  86 ;  1  Str.  573,  33 ;  5  Mod.  86. 

In  Perry  v.  Odingatll^  (4  Mod.  250,)  a  plea  in  Assumpsit,  that  q/ler  the 
day  of  payment  was  incurred^  the  defendant  paid  so  much  money  in  satis- 
faction of  what  was  due  on  a  note,  was  on  demurrer  adjudged  bad;  **'  for 
payment  after  the  day  is  g'ood  by  way  of  discbarge,  but  not  by  way  of 
satisfaction.''  Quoted  5  Com.  Dig.  Plead.  (2  G.  15.)  But  contra.  Bro. 
V.  M.  93,  109,  that  payment  may  be  pleaded  in  satisfaction.  Quoted 
6  Com.  Dig.  (2  G.  10.)  But  if  payment  be  pleaded  to  a  sum  due,  in 
satisfaction,  it  must  be  of  a  sum  equal  to  the  sum  due ;  for  payment  of  a 
less  sum  would  be  bad.  1  Str.  427.  The  defendant  may  plead  the  accept- 
ance of  the  promise  of  another  in  satisfaction ;  but,  in  such  case,  he  must 
show  that  the  promise  was  in  writing.  R.  2.  Jon.  158 ;  Ray.  451 ;  Com* 
Dig.  AflsumpaiL  (F.  3.)    See  Covenant ;  Satisfaction. 

jlDDITIOMAL  JVOTE. 
1.  In  what  caste  Accord  and  Satisfaction  is  a  good  Plea, 

Aooord  and  Satiafiiction  is  a  good  plea  in  all  actions  where  damans 
CMily  are  to  be  recovered.  As,  in  Assumpsit,  Account,  Covenant,  (see  Cove^ 
nmntj  post,  in  noOM^)  Detinue,  Trespass,  i^tment,  and  Waste.  See  Blake's 
Case,  6  Co.  43. 

It  is  the  satis&ctioa  or  performance  that  makes  the  bar,  and  not  the 
Accord ;  the  latter,  without  the  former,  is  a  nullity ;  because  there  is  no 
remedy  to  enforce  performance.  See  Cro.  Car.  193 ;  T.  Ray.  203.  And, 
tkerefiire,  if  the  defendant  plead  an  accord  to  do  several  thing^s,  and  aver 
performance  of  part,  and  a  tender  and  refusal  of  the  rest,  the  plea  will  be 
Dad  on  general  demurrer.  See  Ld.  Raym.  122 ;  T.  Jon.  6 ;  2  D.  & 
£.  24.  It  is  obvious,  that  there  is  no  Accord  when  the  plaintiff  refuses 
acceptance. 

And  for  the  same  reason,  mntnal  promises  cannot  be  pleaded  in  bar, 
where  there  is  no  remedy  on  them.    1  Ld.  Raym.  122.    See  2  Jones,  168. 

But  a  contract  with  another  person  may  be  substituted,  where  there  is  a 
remedy  to  enforce  performance,  and  then  it  may  be  pleaded  as  an  Accord 
and  Satisfaction,  the  Accord  being  completely  executed  by  the  substitution. 

It  is  held,  (1  Str.  615,)  that  a  feoffment  cannot  be  pleaded  as  Accord  and 
Satisfaction. 

An  Accord,  to  constitute  a  good  plea,  must  be,  1.  In  fall  satis/hetum  of 
the  thing  demanded;  (see  4  Co.  3;)  2.  It  should  he  valuable;  and  3.  It' 
should  also  he  a  real  satirfaction ;  (see  4  Mo.  88 ;)  for  an  Accord  in  Trespass 
for  taking  cattle,  that  the  plaintiff  shall  have  his  cattle  again;  or  an  Ac- 
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Satisfac-  cord  in  Slander,  that  the  plaintiff  and  defendant  should  be  quit  of  actions 
Txoir.  against  each  other,  is  not  good,  not  being  any  satisfaction.     Morg.  Dig. 

Accord,  part  II.  Dir.  I.  4.  It  should  be  adequate^  for  an  Accord  to  pay  a 
less  sum  at  the  same  day,  or  subsequently,  wUl  bo  bad  on  general  demurrer. 
1  Stra.  426 ;  1  Leo.  19.  Though  in  this  last  case  it  was  bad,  as  not  being 
executed,  a  readiness  to  pay  only  being  ayerred.  And  a  bond  for  a  sum, 
though  given  with  sureties,  is  no  plea  to  another  bond,  without  sureties. 
But  it  is  otherwise,  if  the  time  of  payment  is  shortened.  1  Browne,  71; 
1  Str.  426.     See  also  Co.  Litt.  212  b. 

So  a  Satisfaction  by  a  note  for  a  less  sum  is  bad,  as  unreasouable ;  ( 1  Str. 
426 ;)  but  where  there  is  a  valuable  consideration  for  abating,  it  will  be 
good.    See  2  Camp.  124;  11  East,  390. 

An  Accord  to  deliver  a  horse,  or  to  pay  money  in  satisfaction  of  a  sum 
of  money,  or  of  a  collateral  thing,  due  under  a  parol  contract,  is  good. 
See  9  Co.  79  b. 

5.  It  must  also  he  certain  ;  and  if  an  uncertain  Accord  be  pleaded,  and  a 
certain  performance  is  shown,  this  will  be  bad,  as  pleaded  with  the  uncer- 
tain Accord ;  though  it  might  be  well  enough,  if  pleaded  as  a  Satisfaction ; 
which,  in  fact,  is  nothing  more  than  pleading  an  Accord  and  Satisfaction  in 
general  termsy  instead  of  setting  forth  the  whole  of  the  special  agreement 
See  4  Mod.  88 ;  Yel.  124. 

An  Accord  to  do  a  thing  to  come  is  good,  if  performed  before  action 
brought ;  otherwise,  if  performed  afterwards.  Morg.  Dig.  Accord,  part  IL 
Div.  IV.  18. 

An  Accord,  with  mutual  promises,  is  good,  if  the  parties,  when  it  is  made, 
have  remedies  upon  the  promises  to  enforce  performance.  2  Jon.  16.  The 
Accord  seems  to  be  executed,  by  the  substitution  of  a  new  contract,  by 
which  the  parties  are  bound ;  and  consequently  it  would  seem,  the  perform- 
ance of  the  promises  themselves  need  not  be  shown, 

2.  Hou)  an  Accord  should  be  pleaded. 

Accord  and  Satisfaction  may  be  given  in  evidence  under  the  general 
issue.     Ld.  Raym.  566 ;  12  Mo.  376. 

In  addition  to  what  is  noticed  in  the  previous  note,  with  regard  to  plead- 
ing Accord  and  Satisfaction,  it  may  here  be  observed,  that,  in  pleading 
Satisfaction  a  time  and  place  should  be  inserted,  when  and  where  the  satis- 
faction was  made  and  accepted ;  and  the  time  should  appear  to  be  after  the 
day  when  the  cause  of  action  is  said  in  the  declaration  to  have  accrued. 
See  Lawes  on  Assumpsit,  485. 

Where,  in  the  plea  of  Satisfaction,  an  abatement  of  the  debt  appears,  it 
must  be  accounted  for  by  showing,  how  and  why  the  abatement  is  made ; 
for  the  satisfaction  should  be  reasonable  and  valuable ;  and  if  the  plea  states 
merely  an  abatement,  without  more,  it  will  be  bad.  Skin.  391 ;  2  Camp. 
124;  11  East,  390. 

Under  the  plea  of  Accord  and  Satisfaction,  an  agreement  for  a  com- 
promise with  creditors,  if  executed,  and  the  satisfaction  is  valuable,  may  be 
given  in  evidence.     1 1  East,  390.    See  5  Johns.  386. 

If  money  is  ppjd  upon  a  void  award,  and  accepted,  it  may  be  pleaded  as 
an  Accord  and  Satisfaction.     1  Salk.  71. 

In  pleading  Accord  and  Satisfaction,  where  an  action  of  debt  is  brought 
on  a  bond,  it  should  be  pleaded  in  satisfaction  of  the  sum  mentioned  in  th/b 
condition  of  the  bond,  and  not  of  the  bond  ;  for  the  bond  itself  cannot  be 
discharged  without  specialty.    Cro.  Jac.  254. 

Accord  in  every  case  must  be  pleaded  as  executed,  and  the  manner  of  its 
execution  must  be  shown.     1  Ld.  Raym.  122. 

3.  Of  the  ReplicaHon. 

The  plaintiff  may  reply  either  that  there  was  no  such  Accord ;  or,  that  the 
defendant  did  not  pay  or  deliver,  in  satUfacUon ;  or,  that  he  himself  did  not 

of®- o*  ^l  "SJ^P^  "*  satisfacUon ;  either  of  which  is  traveraable.     5  Mo. 
86  ;  2  Salk.  627. 
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Plka.    And  the  said  D.  and  E.  come  and  defend  &;c.,  when  &^c.,  ^ATierAc- 
and  say,  {actio  non^)  because  they  say,  that  after  the  making  of  the  ''\^^' 
aforesaid  promises  in  the  said  declaration  mentioned,  and  before  the  ^{^f^  recetved 
commencement  of  this  suit,  to  wit^  on  he,,  they  the  said  D.  and  E.   $120  in  full 
paid  to  the  plaintifis  the  sum  of  $120,  in  full  satisfaction  and  dis-  saUsfaction. 
charge  of  all  and  every  the  promises  aforesaid  in  the  said  declara-  ^®^  1  Str.  427, 
tion  mentioned,  and  of  the  damages  sustained  by  the  plaintiffs  by  ^^^^  1he°pre- 
reason  of  the  non-performance  of  the  same  promises  and  each  and  ceding  plea. 
every  of  them  ;  and  that  the  plaintifl^  then  and  there  accepted,  had, 
and  received  of  the  said  D.  and  E.  the  said  sum  of  $120,  in  full 
satisfaction  and  discharge  of  all  and  every  the  aforesaid  promises  in 
the  said  declaration  mentioned,  and  of  the  damages  sustained  by 
the  plaintifis  by  reason  of  the  non-performance  of  the  same  prom- 
ises, and  each  and  every  of  them  ;  and  this  &c. :  Wherefore  &c. 

2.  And  for  further  plea  in  this  behalf  the  said  D.  and  E.  by  leave  2.  That  the 
&c.  say,  {actio  non,)  because  they  say,  that  at  the  making  of  the  dfb.  and  A.  A. 
said  promises  in  the  said  declaration  mentioned,  and  before  the  com-  ^ve  a'nojrlor 
mencement  of  this  suit,  to  wit,  on  &c.,  they  the  said  D.  and  E.,  the  debts, 
and  one  A.  A.  as  the  surety  of  the  said  U,  and  £.,  made  their  ^^^*^**  °®te  is 
certain  note  in  writing,  commonly  called  a  promissory  note,  with  ^^  ' 
their  and  each  of  their  hands  thereto  subscribed,  bearing  date  the 
same  day  and  year  aforesaid,  and  the  said  last  mentioned  note,  so 
subscribed,  then  and  there  delivered  to  the  plaintiffs ;  by  which  last 
mentioned  note  they  the  said  D.  and  E.  and  A.  A.  did  jointly 
and  severally  promise  to  pay  to  the  plaintiffs  (by  the  name  and  des- 
cription of  Messrs.  L.  and  C.)  or  order,  $120,  on  &;c.,  next  ensu- 
ing* f^  value  therein  expressed,  to  have  been  received  by  the  said 
D.  and  E.  and  A.  A. ;  and  the  said  D.  and  Et  further  say,  that 
the  said  last  mentioned  promissory  note  was  so  delivered  as  afore- 
said to  the  plaintiffs  by  the  said  D.  and  E.,  and  by  the  said  A.  A. 
as  their  surety,  in  fiiU  sa^sfaction  and  discharge  of  all  and  &very 
of  their  aforesaid  promises  in  said  declaration  mentioned,  and  of  the 
damages  sustained  by  the  plaintiffs,  by  reason  of  the  non-perform- 
ance of  the  same  promises,  and  each  and  every  of  them ;  and  that 
the  said  plaintiffs  then  and  there  accepted,  had,  and  received  the 
said  last  mentioned  note  from  the  said  D*  and  E.  in  full  satisfaction 
and  discharge  of  all  and  every  the  aforesaid  promises  in  said  dec- 
laration mentioned,  and  the  damages  sustained  by  the  said  plaintifis 
by  reason  of  the  non-performance  of  the  same  promises,  and  each 
and  every  of  them ;  and  the  said  D.  and  E.  further  say,  {a)  that  (a)  QuaBre  if 
after  the  making  and  delivering  of  the  said  last  mentioned  promisso-  JJ*"  averment 
ry  note,  by  the  said  D.  and  E.  and  A.  A.  to  the  plaintiffs,  and  their  to  the  v^h^y 
having,  receiving,  and  accepting  the  same  as  aforesaid,  to  wit,  on  of  the  plea. 
&c.,  at  &c.,  they  the  said  D.  and  E.  and  A.  A.  paid  to  the  plain-  ^J^*  ttfL- 
i&  the  said  sum  of  $120,  mentioned  in  the  said  last  mentioned  ceptance  of 
promissory  note,  according  to  the  tenor  and  effect  of  the  same  prom-  such  note  was 
issory  note;    which  said  sum  of  $120  the  said  plaintiffs  then  and  f^^^^g^^g^"' 
there  accepted,  had,  and  received,  in  full  satisfaction  and  discharge  joncs,  158 ; 
of  the  said  last  mentioned  promissory  note ;  and  this  fac. :  Where-  Jay-  ^^^ »  ^ 
fore  fac.  ^-  ^'  ^^  • 

23 
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Sattsfac  Replication.     And  tbe  plaiotifis,  as  to  the  said  plea  by  the  said 

Tiow.  p^  i^jjjI  E.,^r*rfy  above  pleaded  in  bar,  say,  {predudi  non^)  because, 

to^ffc^^^siT      protesting  that  the  said  D.  and  E.  did  not  pay  to  the  said  plaintiflfe  the 

plea,  that  pits,  sum  of  $120  in  full  satisfaction  and  discharge  of  all  and  every  the 

did  not  accept  said  promises  in  the  said  declaration  mentioned,  and  of  the  damages 

MitiB&ctioo.'^   sustained  by  the  plaintijB&  by  reason  of  the  non-performance  of  the 

same  promises,  and  each  and  every  of  them,  in  manner  and  form 

as  the  said  D.  and  E.  have  above  in  their  said  plea  in  that  behalf 

alleged  3  nevertlieless,  for  replication  in  this  behali  the  said  p]ainti£ 

say,  that  they  the  said  plamtifis  did  not,  nor  did  either  of  them, 

accept,  have,  or  receive  of  the  said  D.  and  E.  the  said  sum  of 

j^l20,  in  full  satisfaction  and  discharge  of  all  and  every  the  said 

promises  in  the  said  declaration  mentioned,  and  of  the  damages 

sustained  by  the  said  plaintifis,  by  reason  of  the  non-performance  of 

the  same  promises,  and  each  and  every  of  them,  in  manner  and 

form  as  the  said  D.  and  E.  have  above  in  their  said  plea  in  that 

behalf  alleged ;  and  this  they  pray  may  be  inquired  &;c. 

did^t*  ^^'^'t       ^*  ^^^  ^^  ^^  ^^^  **'^  P'®^  °^  ^^®  ^^'^  ^*  ^^^  ^*  ^y  ^^®'"  lastly 
thesddnotein  &bove  pleaded  in  bar,  {predudi  non,)  because  they  the  said  plain- 

satisfactioii.      uSkj  protesting^  that  the  said  D.  and  E.,  and  the  said  A.  A.  in  the 

said  plea  mentioned,  as  the  surety  of  the  said  D.  and  E.,  did  not  de- 

liver  the  said  promissory  note  delivered  to  the  plaintifis  by  the  said 

D.  and  E.,  and  the  said  A.  A.  as  their  surety^  in  full  satisfaction  and 

The  verdict  in  discharge  of  all  and  every  the  said  promises  &c.,  (as  in  the  plea,) 

this  case  was    in  manner  and  form  as  the  said  D*  and  E.  have  above  in  their  said 

wi  motion^for  P'®*  alleged ;  nevertheless,  for  replication  in  this  behalf,  say,  that 

new  trial  on     they  the  said  plaintiffs  did  not  accept,  have,  or  receive  tlie  said 

founds  dis-      promissory  note,  in  the  said  plea  mentioned,  from  the  said  D.  and 

pleadings^  i?**   jE.  and  the  said  A.  A.  in  full  satisfaction  and  discharge  of  all  the 

was  denied.      aforesaid  promises  in  the  said  declaration  mentioned,  and  the  dama- 

2  T.  R.  768,     ges  sustained  by  the  said  plaintiff,  by  reason  of  the  non-perform- 

Bennet^*3*      ance  of  the  same  promises,  and  each  and  every  of  them,  in  manner 

Went.  860.       and  fonn  as  the  said  D.  and  E.  have  above  in  their  said  plea  in 

that  behalf  alleged ;  and  this  they  pray  may  be  inquired  be.     3 

Went.  358,  360. 

Plea.  Plaintiff  Pi«i:a.  And  the  said  D.  comes  and  defends  be.,  when  be.,  and 
accepted  an  says,  (ociio  fion,)  because  he  says,  that  as  to  $100,  parcel  be.,  the 
^  sati^acdo^  pl^^^i^)  ^6^^  ^he  making  of  the  promise  aforesaid  m  said  declara- 
tion mentioned,  and  before  the  commencement  of  this  svit^Jo  toit^ 
on  be.,  at  be.,  took,  accepted,  and  received,  in  full  satisfaction  and 
discharge  thereof,  and  of  a  certain  other  sum,  to  tvit,  $10  paid  by 
the  plaintiffi  to  the  said  D.,  a  certain  promissory  note,  before  that 
time  made  by  one  A.  A.  for  paying  to  the  said  D.  or  his  order,  at 
a  certain  time  in  the  said  note  mentioned,  and  elapsed  before  the 
commencement  of  this  suit,  the  sum  of  $110,  and  endorsed  by  the 
said  D.  to  tbe  plaintiff;  and  this  be. :  Wherefore  be. 

Replication,  REPLICATION.     And  the  plaintiff  says,  {predudi  non,)  because 

S5*acl!i  u      '^®  ^^^*'  ^^^^  ^®  ^'^  "^^  ^^^^^  accept,  or  receive  the  said  promissory 

latis&ctioD. "    ^^^^  '"  *'^®  P'®®  aforesaid  mentioned,  in  full  satisfaction  of  the  said 

sum  of  $100,  and  the  said  sum  of  $10,  in  the  plea  aforesaid  men- 

tioned)  in  manner  and   fvVm  as  the  said  D.  hath  above  in  the  plea 
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aforesaid  alleged ;  and  this  be  prays  may  be  inquired,  he.     Kear^  Satisfac- 
slake  V.  Morgan,  5  T.  R.  513.  *'*«'• 

1 1.  Payment  by  Chose  in  Action. 

Pjlea.     And  tbe  said  D.  comes  and  defends  &c.,  wben  &c.,  Patmeitt  by 
and  says,  (actio  »on,)  because  he  says,  that  after  the  raakins  of  the  c»°*^  ^^ 
promises  aforesaid  in  said  declaration  mentioned,  and  belore  the  pj^^^  ^^^  ^ 
commencement  of  this  suit,  to  wit,  on  &c.,  at  he.,  an  account  was  account  was 
had  and  stated  between  the  plaintiff  and  the  said  D.  of  and  con-  stated,  and  that 
ceming  the  said  several  sums  of  money  in  said  declaration  mention-  Jt^xchange^**^ 
ed ;  and  upon  that  account  the  said  D.  was  found  in  arrear  to  the  for  the  debt  on 
plaintiff  in  the  sum  of  ^flOO ;  for  which  said  sum  of  $100  the  plain-  ^-^^  ^*u?u°^ 
tiff  afterwards,  to  wit,  on  &c.,  at  &c.,  according  to  the  usage  and  ^I'e^Tac- 
custom  of  merchants,  made  his  certain  bill  of  exchange  in  writing,  cepted. 
bearing  date  the  same  day  and  year  last  aforesaid ;  and  tlien  and 
there  directed  the  same  to  the  said  D.,  and  thereby  requested  him 
the  said  D.  at  thirty  days  after  the  date  thereof,  to  pay  to  Messrs. 
A.  A.  or  order,  the  said  sum  of  $100 ;  and  then  and  there  delivered 
the  said  bill  of  exchange  to  the  said  Messrs.  A.  A.  which  said  bill 
of  exchange  he  the  said  D.  afterwards,  to  vnt,  on  &;c.,  at  be,  duly 
accepted,  according  to  the  usage  of  merchants  aforesaid  ;  and  by 
reason  thereof,  and  according  to  the  usage  and  custom  of  merchants, 
tbe  said  D.  became,  and  was,  and  still  is,  liable  to  pay  tbe  said  $100 
to  said  Messrs.  A.  A.  or  their  order,  according  to  tbe  tenor  and 
efiectof  the  said  bill  and  bis  said  acceptance  thereof;  and  this  &;c. : 
Wherefore  &c. 

NoTS.— On  g^eneral  demurrer  to  this  plea,  it  was  adjudged  good.  And 
Lord  Mansfield  declared,  **•  that  a  bill  of  ezchaoge,  unless  there  was  an 
agreement  that  it  should  be  so,  was  no  satisfaction ;  but,  that  this  was  a  bill 
accepted  bj  the  party  and  negotiable,  and  that  was  payment.*'  10  Mod. 
37,  Jiichardson  t.  Rideman;  B.  R.  M.  16  Geo.  3,  cited  5  T.  R.  517. 

"PhEk.     And  the  said  D.  comes  and  defends  8cc.,  when  &«;.,  and  ^*®*»  u*hi«^ 
says,  {actio  non^  because  he  says,  that  after  tlie  making  oT  the  said  ^t^  L  pay- 
several  promises  in  the  said  declaration  mentioned,  and  before  the  ment,  which 
commencement  of  this  suit,  to  wit,  on  8w;.,  at  &c.,  an  account  was  ^''^05^^"**,. 
had  and  stated  by  and  between  the  said  D.  and  the  plaintiff,  of  and  gon. 
concerning  the  said  several  sums  of  money  in  the  said  declaration 
above  mentioned,  and  divers  other  sums  of  money  then  due  and 
owing  to  the  plaintiff  from  the  said  D. ;  and  upon  that  account  the  ^^^  «  ^x09 
said  D.  was  then  and  there  found   in  arrear  to   the   plaintiff  in  and  no  more ; 
*I00:(o)  for  which  said  sum  of  AlOO,  he  the  said  D.  then  and  for  which  said 

\         '^■}  J.         ...  .        ^       /.  ..       ^,1        !•   rrc    sum  of  &c.,  he 

there  made  and  signed  his  promissory  note  m  writing  to  the  plaintin ;  ^^  ^^^  d. 
by  which  said  note  the  said  D.  promised  the  plaintiff  to  pay  him  or  then  aod  there 
his  order,  upon  demand,  tbe  sum  of  ^100,  for  value  then  mentioned  jj^g^^to^^ 
to  be  received  by  the  said  D. ;  and  the  said  D.  then  and  there  de-  pit.  his  certala 
livered  the  said  note  to  the  plaintiff:  and  the  plaintiff  thereafterwards,  promissory 

•  r  ^  4  notelnwnUnff, 

with  hb  own  hand  thereunto  subscribed,  bearing  date  the  same  day  and  year  last  aforesdd, 
whereby  the  said  D.  then  and  there  promised  to  pay,  six  months  after  the  date  thereof,  to  the  plain- 
tiff or  his  order,  the  sum  of  &c.,  for  value  received  ;  and  tbe  said  D.  in  fact  saith,  that  tlie  P»J»»J*'°^ 
afterwards,  to  wit,  on  &c.,  at  &c.,  aforesaid,  by  his  certain  endorsement  in  writing  on  the  said  last 
mentioned  note,  ordered  the  contents  thereof  to  be  paid  to  one  A.  A. ;  by  reason  whereof  the  sjud 
D.  became  liable,  and  is  stiQ  liable  to  pay  to  Uie  said  A.  A.  the  said  sum  of  &c.,  according  to  tno 
tenor  and  effect  of  said  note,  to  tint,  at  &c. ;  and  this  &c."    3  Went.  189. 
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Payment  by   to  wit^  on  the  day  and  year  abovesaid,  at  fcc.  aforesaid,  by  his  en- 
CHOSE  IN         dorsement  in  writing  by  his  own  hand,  signed  on  the  said  note,  so 


ACTION. 


given  to  him  by  the  said  D.  as  aforesaid,  appointed  the  contents  of 
the  said  note  to  be  paid  to  one  A.  A.  or  his  order,  for  value  receiv- 
ed ;  by  reason  whereof  the  said  D.  became  liable,  and  is  still  liable 
to  pay  the  said  A.  A.  the  said  sum  of  $100  ;  and  this  8£C. :  Where- 
fore &c.     3  Went.  133. 

Replication,  Replication.     And  the  plaindff  says,  {predudi  fioUj)  because 

tiiat  the  dft.  protesting,  that  the  said  plea  and  the  matters  therein  contained  io 
a  note  m^man-  Planner  and  form  as  the  same  are  above  pleaded  and  set  forth,  are 
ner  &c.  not  sufficient  in  law  to  bar  the  plaintiff  from  having  apd  maintaining 

his  said  action  against  the  said  D.;  protesting  also,  that  the  said  D. 
was  and  is  indebted  to  him  the  said  plaintiff  in  more  money  than 
$100  in  the  said  plea  mentioned,  upon  the  several  causes  of  action 
in  the  said  declaration  mentioned,  io  tmt,  in  the  several  sums  of 
money  in  the  said  declaration  mentioned ;  protesting  also,  that  he 
the  plaintiff  did  not  endorse  the  said  note  in  the  said  plea  mentioned, 
or  order  the  contents  thereof  to  be  paid  to  the  said  A.  A.  in  the 
said  plea  mentioned ;  for  replication  thereto,  the  plaintiff  says,  thai 
the  said  D.  did  not  make  and  deliver  to  the  plaintiff  the  said  note 
in  the  said  plea  mentioned,  in  manner  and  form  as  the  said  D.  hath 
above  in  his  said  plea  in  that  behalf  alleged ;  and  this  he  prays 
may  be  inquired  See.     3  Went.  139. 

Note. — The  above  plea  is  apprehended  to  be  a  good  plea,  because  of 
the  endorsements ;  if  the  plea  had  been  only  as  to  the  note  given  by  the 
defendant  to  the  plaintiff,  without  stating  any  endorsement,  it  would  seem 
bad.  1  Ld.  Rajm.  680 ;  1  Burr.  9.  A  promise  to  pay  a  sum'  of  money  at 
aDother  day,  or,  that  one  bond  was  given  for  another  bond,  is  no  discharge 
of  the  action.  A  payment  of  part,  and  promise  to  pay  the  rest  at  a  future 
day,  was  held  a  bad  bar.  Cro.  Eliz.  204  ;  Mod.  136  ;  3  Went.  133,  notes. 
See  also,  Hob,  68 ;  Cro.  Eliz,  727  ;  Esp.  N.  P.  730,  53,  167 ;  6  T.  R.  513, 
516. 

Plea.  Dft.  en-  Plea.  And  the  said  D.  comes  and  defends  iui.y  when  &x^.,  and 
doreed  a  note  gays,  as  to  the  sum  of  &c.,  {actio  won,)  because  he  says,  that  one 
whidfpit^re-  ^  ^'  before  tlie  commencement  of  this  action,  to  vnt,  on  &c.,  at 
ceived.  &c.,  made  his  promissory  note  in  writing,  and  then  and  there  deliv- 

ered the  same  to  the  said  D.,  by  which  note  the  said  A.  B.  prom- 
ised to  pay  the  said  D.  or  his  order,  at  a  certain  time  in  said  note 
mentioned  and  elapsed   before  the  commencement  of  this  action, 
the  sum   of  &£c. ;  and  that  the   said   D.   afterwards    and   before 
the  time  appointed  by  the  said  note  for  the  payment  thereof,  to  wity 
at  &£c.,  on  ^.,for  and  on  account  of  the  said  sum  of  &c.,  and  of 
a  certain  other  sum  of  S^.,  paid  by  the  plaintiff  to  said  D.,  made 
his  endorsement  in  writing  on  tlie  same  note,  and  then  and  there 
delivered  the  same  note,  with  the  endorsement  thereon  to  the  plain- 
See  Plea  and    ^*^»  ^y  ^^'^^  endorsement  and  delivery  the  said  D.  appointed^  the 
RepUcation  in   Contents  of  the  said  note  to  be  paid  to  the  plaintiff;  and  the  plaintiff' 
similar  case,  1  then  and  there  accepted  and  received  the  said  note  for  and  on  account 
LiUy,  121.        ^f  jj^g  gg^j J  g^jj^g  ^f  ^^ .  g^j  ^j^jg  ^^   .g  ^^^^^  ^^  verify  :  Where- 
fore &Lc.      Kearslake  v.  Morgan^  5  T.  R.  513;   Esp.    N.   P. 
167. 


PLEAS  IN  BAR.  181 

NoTi. — ^This  plea  was  held  good  on  general  demurrer.    It  seemii  that  PAmxirr  bt 
■Qch  payment  may  be  given  in  evidence  under  the  general  issue.     Stedman  chose  ih 

T.  CrOodly  Esp.  N.  P.  C.  7.  ACTION. 

Though  it  seems  the  acceptance  of  such  endorsed  note  he  not  an  extin- 
Ipiishment  of  the  debt  at  all  events,  yet  it  is  primd/€Lcie  satisfaction,  unless 
it  appeared  that  the  note  still  remained  unpaid,  in  the  possession  of  the 
plaintiffs,  without  any  laches  by  them.  For  if  the  note  be  paid,  or  if  it  be 
endorsed  over  to  a  third  person,  and  the  defendant  may  be  sued  upon  it, 
that  will  amount  to  an  extinguishment  of  the  debt  And  the  plaintiff,  if 
the  note  has  not  been  paid  without  his  laches,  and  is  not  endorsed,  should 
reply  these  facts.    Per  counsel.    5  T.  R.  516. 

PjUEA.    And  (he  said  D.  comes  and  defends  &c.,  when  be.,  and  Pi«&-  ^  de- 
says,  {actio  fum^)  because  he  says,  that  after  the  making  of  the  prom-  ^nd^^i^y. 
ises  in  said  declaratioa  mentioned,  and  before  the  commencement  of  ment 
this  action,  to  wit^  at  &c.,  on  &c.,  he  the  said  D.  made  and  sealed,  Rhodes  «. 
and,  as  bis  act  and  deed,  delivered  unto  the  plaintiff  a  certain  writ*  Barnes,  i  Burr, 
ing,  obligatory  (a)  for  the  payment  of  &lc.,  and  interest  for  the  same    ' 
at  a  certain  day  to  come ;  and  which  said  writing  obligatory,  the  penal  rams' 
said  D.  then  and  there  delivered  to  the  plaintiff,  in  full  satisfaction  &c.,  condition-' 
and  discharge  of  the  said  several  promises  in  said  declaration  men-  ®^  ^°*"  *^®  P*y" 
tjoned,  and  the  plaintiff  then  and  there  received,  in  full  satisfaction^  JJl^of  ^^®^t 

Eayment  and  discharge  of  the  said  several  promises  be. ;  and  this  $i6e7ery  six 
e  is  ready  to  verify:  Wherefore  &c.     3  Went.  135.  months, the 

^  ^  first  payment 

Note. — ^This  may  be  given  in  evidence  under  the  general  issue.    5  Com.  thereof  to  be 
Pig.  Plead.  2  G,  12.  n»d«  on  «us." 

^  8  Went.  128. 

To  be  used  as 

12.  Discharge.  ^  «»o  n»y 

Plea.     And  for  further  plea  in  this  behalf,  by  leave  of  the  Ck)urt  Discharge, 
here  first  obtained,  as  to  the  said  supposed  promises  in  the  first  and  Plea.   Pit 
second  counts  of  the  declaration  of  the  plaintiff  above  mentioned,  ^?^^"[f®^  ^^ 
the  said  D.  says,  that  the  plaintiff  ought  not  to  have  or  maintain  his  breach  ofttie 
action  aforesaid  thereof  against  him,  because  he  says,  that  after  the  promiee. 
supposed  making  of  the  said  promises  in  the  first  and  second  counts 
aforesaid,  and  before  the  supposed  breach  thereof,  in  the  said  counts 
Kkewise  mentioned,  to  wit^  on  be,  at  &c.,  the  plaintiff  did  exonerate 
and  discharge  him  the  said  D.  from  the  said  supposed  promises  in 
said  counts  mentioned,  and  from  all  fiurther  perUsrmance   thereof; 
and  this  he  is  ready  to  verify :  Wherefore  he  prays  judgment,  if  the 
said  plaintiff  ought  to  have  or  maintain  liis  action  aforesaid  thereof 
against  him  &c. 

Replication.     And  the  plaintiff,  as  to  the  plea  of  the  said  D.,  Replication, 
by  him  lastly  above  pleaded  in  bar,  as  to  the  promises  in  the  first  and  J!***  *^  "®* 
second  counts  of  said  declaration  mentioned,  says,  that  he  ought  not  ^^^    '^    ^ 
by  reason  of  any  thing  in  that  plea  in  tliat  behalf  alleged,  to  be  pre- 
cluded from  having  and  maintaining  his  aforesaid  action  thereof 
against  the  said  D.,  because  he  says,  that  he  did  not  exonerate  and 
^scharge  the  said  D.  in  manner  and  form  as  the  said  D.  hath  above 
in  his  said  last  mentioned  plea  in  that  behalf  alleged  ;  and  this  he 
prays  may  be  inquired  of  by  the  country.     3  Went.  184,  185. 

NoTK.— -If  a  man  make  a  promise,  it  may  before  a  breach  be  discharged 
by  parol.  Cro.  Car.  384.  But  after  a  breach  a  discharge  is  not  good 
without  deed  or  other  consideration.  2  Mod.  259 ;  1  Com.  Dig.  Assump. 
6 ;  5  Com.  Dig.  Plead.  2  G.  13.    See  Release,  potL 


182 


ASSUMPSIT. 


13.  Joint 

Join  p&oM-        Plea.    And  the  said  D.  comes  and  defends  &c^  wben  &c.,  and 
"■"  prays  judgment  if  the  plaintiffi  their  action  aforesaid  thereof  against 

H^  promto-  ^™  ought  to  have  or  raaintam,  because  he  says,  "  that  the  said  sev- 
ed  with  dft.  eral  promises  in  the  said  declaration  mentioned,  if  any  such  were  or 
was  made,  were  and  each  and  every  of  them  was  made  by  him  the 
md  D.,  together  with  the  said  A.  B.  one  of  the  plaintiffi  in  this 
cause,  jointly,  and  not  by  him  the  said  D.  separately  from  and  with- 
out the  said  A.  B.,  to  wit,  at  &z;c. ; "  and  this  be  is  ready  to  verify : 
Wherefore  be  prays  judgment  n  adiOf  &c. 

Note.— On  demnirer  to  this  plea,  it  was  adjudged  g^ood ;  for  a  man  can- 
not sue  hiiDselC  The  action  was  brought  by  execators.  MaffaU  eL  oL 
T.  Van  JdiUingtny  %  Bos.  124,  notes. 

Plea.   nt.  Plea.      And  the  said  D.  comes  and  defends  Sec.,  when  be., 

iS^^'ith^dft!*^  and  says,  {actio  non^  because  he  says,  "  that  the  said  A.  B.,  one 
of  the  said  payees  and  endorsers  of  the  said  promissory  note  in  the 
first  count  of  the  said  declaration  mentioned,  is  one  and  the  same 
person  with  the  said  A.  B.,  one  of  the  said  plainti^,  and  not  other 
or  different,  and  that  the  said  several  promises  in  said  declaratioa 
mentioned  were,  and  each  of  them  was  made  by  the  said  D.,  tor 
gether  with  the  said  A.  B.  joindy,  and  not  by  him  the  said  D.  sep- 
arately from  and  without  the  said  A.  B.,  to  toity  at  be. ;  "  and  this 
he  is  ready  to  verify :  Wherefore  &c. 

^OTx. — ^Tbis  action  was  brought  on  a  promissory  note  endorsed.  The 
fint  count  was  in  commoD  form  on  an  endorsed  note,  sare  only  that  though 
it  stated  the  endorsemeDt  of  all  the  endorsers,  who  were  partners,  it  alleged  a 
liability  and  promise  to  pay  in  the  defendant  only.  The  other  counts  were 
the  money  counts.  The  facts  were  these :  the  note  was  drawn  by  one  F. 
in  favor  of  himself  fF.)  and  D.  [defendant]  and  A.  B.  (one  of  the  plaintiffs^ 
who  were  partners ;  the  note  was  then  endorsed  in  the  name  of  the  firm  to 
G.  &  H.  and  the  said  A.  B.  [plaintiffs] ;  and  upon  the  refusal  of  F.  to  pay, 
this  action  was  brought  against  the  present  defendant  as  one  of  the  endors« 
ers  of  the  firm  of  F.  D.  and  the  said  A.  B.  The  defendant  pleaded  the 
joint  contract  in  bar ;  and  on  demurrer  the  Court  held  the  plea  good.  The 
effect  of  this  judgment,  (says  Lord  Eldon,)  will  be,  that  if  a  man  make  a 
note  to  himself  and  others  carrying  on  business  under  a  particular  finn,  and 
that  partnership  be  dissolved,  the  promissory  note  can  neither  be  put  in  suit 
as  such,  nor  enforced  as  an  equitable  agreement,  because  on  a  promissory 
note  stamp."    JtlainuHuring  4*c.  v.  JVetomon,  2  Bos.  &  Full.  120. 


RSLBASB. 

Plea.  *  Joint 
promises  and 
release  to  the 
othei  promis- 
sor. 


14.  Release^ 

Plea.  ^  And  the  said  D.  comes  and  defends  Snc.,  when  &c.,  and 
says,  {actio  norij)  because  he  says,  that  the  said  several  promises  in 
said  declaration  mentioned,  if  any  such  were  made,  were,  and  each 
of  them  was  made  by  him  the  said  D.  and  one  A.  B.  jointly,  and 
not  by  the  said  D.  solely,  and  that  after  the  making  of  such  prom- 
ises, and  before  the  commencement  of  this  action,  to  tuit^  on  fac., 
at  &ic.,  the  nlaintifF  by  his  certain  writing  of  release,  then  and  there 
made,  sealed  and  delivered  by  the  plaintiff  to  the  said  A.  B^  who 
is  still  in  possession  of  the  same,  for  the  consideration  therein  men- 
tioned, did  remise  and  release  unto  the  said  A.  B.,  his  heirs  and 
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assigns,  the  said  several  promises  in  said  declaration  mentioned,  and  Rsz^easx. 
each  of  them,  and  all  nooney  due  thereon,  and  to  become  due  there-  "Quaere,  if  this 
on,  together  with  all  and  all  manner  of  action  and  actions,  cause  ^{"*jS*L|!h 
and  causes  of  action,  suits,  bills,  bonds,  debts,  dues,  inc.  (as  in  the  Cvrtaprofert?" 
release)  which  he  the  plaintiff  then  had,  or  could,  or  might  have.  And  it  should 
claim,  challenge,  or  demand,  for  or  by  means  of  any  other  cause  •©em  it  cannot; 
whatever,   from  the  beginning  of  the  world  unto  the  day  of  the  justify  under 
date  of  said  deed  or  writing  of  release,  as  by  said  deed  or  writing  onewhoispar- 
of  release  will  fully  appear ;  and  this  die  said  D.  is  ready  to  verify :  SLedFn^ead* 
Wherefore  &c.  ing,  he  must 

Co.  Dtt.  226  a ;  10  Rep.  92  a;  5  Com.  Dig.  Plead.  (O),  1,  2,  8,  4,  5,  6, 11, 12. 

Replication.  And  the  plaintiff,  as  to  the  plea'of  said  D.  above  Replication, 
pleaded  in  bar,  says,  {preclmi  notij)  because  protesting,  that  the  ^^t  his  deed. 
said  several  pit>mises  in  said  declarauon  mentioned,  were  not,  nor 
was  any  of  them  made  by  said  D.  and  one  A.  B.  joindy,  but  by 
said  D.  solely ;  for  replication  in  this  behalf,  the  plaintiff  says,  that 
the  writing  of  release  m  said  plea  mentioned,  is  not  the  deed  of  him 
the  plainoff ;  and  this  he  prays  may  be  inquired  of  by  the  country* 
See  3  Went.  1 57,  1 58. 

^     NOTBS  ON  TBB  PL£A  OF  EELEA8B. 

Of  pleading  a  Release  or  Discharge. 

A  release  or  discharge  may  either  be  given  in  evidenee  under  the 
general  issue,  non-assumpsit,  or  it  may  be  pleaded  specially. 

Bat  a  release  obtained  after  action  brought,  must  be  pleaded,  as  a 
plea  since  the  last  continuance. 

When  pleaded  specially,  the  release  should  be  shown  to  have 
been  made  after  the  making  of  the  promises,  or  other  causes  of 
action. 

The  true  time  and  place  where  the  release  was  made,  should  also 
be  shown,  and  a  venue  should  be  alleged. 

Where  the  release  is  under  seal,  it  should  be  pleaded  with  a  pro- 
lert,  and  the  words  of  the  release  so  far  as  applicable,  should  be  fol- 
lowed, or  otherwise  the  legal  operation  of  the  release  must  be  express- 
ed with  accuracy,  a  variance  being  fatal.  As  it  contains  new  matter 
to  which  the  plaintiff  may  reply  non  est  factum  d^c,  it  must  conclude 
with  a  verification,  and  not  to  the  country. 

Where  the  discharge  is  not  under  seal,  which  is  a  good  bar  in 
eases  only  where  the  discharge  is  before  breach,  it  may  of  course 
be  pleaded  without  a  profert,  but  a  time  and  place  should  be  alleged. 

To  a  plea  of  release  by  deed,  the  plaintiff  may  reply  non  est  factum; 
to  the  plea  of  discharge  before  breach,  by  parol,  the  plaintiff  may 
reply  that  he  did  not  release  in  manner  and  jorm^  d&c  and  in  either 
case,  his  replication  will  conclude  to  the  country. 

If  the  release  or  discharge  is  no  bar  to  the  plaintiff's  right  to  recov- 
er, be  may  demur,  with  or  without  oyer,  according  to  circumstances, 
t.  e.  if  the  insufficiency  of  the  plea  is  apparent  on  the  face  of  it,  oyer 
is  unnecessary.  But,  if  the  insufficiency  of  the  plea  depends  upon 
part  of  the  release,  which  is  not  set  forth  in  it,  the  plaintiff  should 
pray  ajer.     See  Lawes  on  Assump.  636.,     (O). 
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15.  Extinguishment. 

ExTiirouisH-  Plea.  And  for  further  plea  in  this  behalf,  as  to  all  the  counts 
^^^'  except  the  last,  he  the  said  D.  by  leave  &c.  says,  (actio  non,)  be- 

sLction^bro^ught  ^ause  he  says,  that  the  said  A.  A.  the  testator  in  his  lifetime,  to  tatty 
against  execu-  on  &c.,  at  &£c«,  duly  made  and  published  his  last  will  and  testament 
tor,  on  promis-  ;„  anting,  and  thereof  constituted  and  appointed  the  said  D.  and 
Sat^pltww''  ^^ plaintiff  and  one  B.  B.,  C.  C,  and  F.  F.,  joint  executors,  and 
appointed  joint  soon  afterwards  died  without  altering  or  revoking  his  said  will ;  (a) 
executor  with  ^^j  ^jjig  gic. :  Wherefore  &c. 

ott. 

(a)  Semble,  tliat  an  aTerment  should  be  here ;  *'  and  that  after  the  death  of  the  said  A.  A.  to  ioit, 
on  &c.,  at  &c.|  the  said  plaintiff  znd  the  said  D.,  B.  B.,  C.  C,  and  F.  F.,  duly  proved  the  said  last 
wOl  and  testament  of  the  said  A.  A.,  and  took  upon  themte1ve»  the  burthen  of  the  exectUion  there' 
of  J**  See  below  in  the  notes ;  and  1  Lev.  161 ;  8  T.  R.  660.  And  the  replication  misfat  deny  the 
acceptance ;  or  allege,  that  the  defendant  alone  accepted,  and  then  might  traverse  the  &ct  of  ac- 
ceptance of  the  executorship  by  aU,  and  conclude  to  the  country. 

2.  To  count  on  2.  And  for  further  plea  as  to  the  said  last  count  of  the  said  dec- 
promise  of  ex-  laration,  he  the  said  D.  says,  {actio  non,)  because  he  says,  that  the 
joinUy  promis-  said  promise  and  undertaking  in  the  said  last  count  mentioned,  if 
edwiUithedft.  any  such  were  made,  was  made  by  the  said  D.  together  unA  the 
asexecuton.  pUintiff  ^hA  the  said  B.  B.,  C.  C,  and  F.  F.,  jointly,  and  not  by 
PuS  12?^**  *  the  said  D.  separately  from  and  without  the  said  plaintWj  B.  B., 
C.  C,  and  F.  F.,  to  tvit,  at  he. ;  and  this  &ui. :  Wherefore  Sec. 

V.  LaW£S. 

Replication  REPLICATION.     And  the  plaintiff,  as  to  the  plea  of  the  said  D.  by 

to  first  plea,      him  secondly  above  pleaded  in  bar,  (predudi  non^)  because,  pro- 

administoflBd^'^  testing  that  the  same  plea  of  the  said  D.  in  form  aforesaid  above 

as  executor,      pleaded,  and  the  matters  therein  contained,  arc  not  sufficient  in  law 

to  bar  him  the  plaintiff  from  having  and  maintaining  his  said  actioQ 

thereof  against  him ;  nevertheless,  for  a  replication  in  this  behalf, 

the  plaintiff  says,  that  he  the  plaintiff  never  proved  the  said  last  will 

and  testament  of  the  said  A.  A.  nor  took  upon  himself  the  burthea 

of  the  execution  thereof,  or  in  any  manner  whatsoever  accepted  of  the 

said  supposed  appointment  of  him  the  plaintiff  to  be  an  executor  of 

the  said  will,  nor  ever  administered  any  goods  or  chattels  which  were 

of  the  said  A.  A.  deceased,  at  the  time  of  his  death  as  executor  of 

the  last  will  and  testament  of  said  A.  A. ;  and  this  8z;c. :  Wherefore  &c. 

2.  Replication  2.  And  the  plaintiff^  as  to  the  said  plea  by  the  said  D.  by  him 
Sea**^  ^r  '^slly  above  pleaded  in  bar,  as  to  the  said  last  count  of  the  said  dec- 
promised  joint-  laration,  {precludi  non^)  because  he  says,  that  the  said  promise  and 
ly>  &c.  undertaking  in  the  said  last  count  mentioned  was  not  made  by  the 

said  D.  together  with  the  plaintiff,  B.  B.,  C.  C,  and  F.  F.  in  uiaa- 
ner  and  form  as  by  the  same  plea  is  above  alleged ;  and  this  be 
prays  may  be  inquired,  fac.     3  Went.  220,  221. 

G.  S.  HOLROTD. 

Note. — On  derourrer  to  the  first  replication,  judgement  was  gtren  for  the 
plaintiff;  for  if  the  obligor  appoint  his  obligee  executor,  the  action  of  the 
latter  is  not  discharged  but  by  his  accepting  the  executorship ;  and  such 
averment  would  be  necessary  in  a  plea  in  bar.  jRaio/tnion  7.  Shaw,  3  T. 
Rep.  657,  560 ;  Plowd.  184;  W.  Jones,  346 ;  Went  Off.  Exec  2,  §  5.  And 
it  is  also  necessary  to  aver,  that  asMeie  of  the  obligor  to  the  amount 
of  the  debt  came  to  the  hands   of  the  obligee;  for  without   that  cir^ 
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cumBtance,  it  appears,  that  his  debt  is  not  extinguished.  Per  Holt  and  Extinguish- 
Powell.  1  Salk.  304,  and  Cock  v.  Ross^  2  Liev.  73.  See  1  Bos.  &  Full.  memt. 
631.  Notis.  For  the  oblig>ee  may,  in  such  case,  still  maintain  an  action 
against  the  heir,  if  the  heir  be  bound,  unless  there  are  assets.  8  Vin.  198; 
«  Eq. Cas.  2Vbr. 461.  Note  (2.J ;  see  1  Salk.  304  j  Co.  Litt.  264  b.  Note  (h)  by 
Butlen  But  this  averment  of  assets  seems  only  applicable  to  actions  brought 
againtt  the  heir  by  the  obligee ;  and  if  the  heir  plead  the  acceptance  of 
executorship  in  bar,  he  must  also  aver,  that  assets  &c.  came  to  the  obligee's 
hands.  But  in  actions  brought  agairut  co-executor  by  the  obligee,  who  has 
accepted  executorship,  it  seems  necessary  to  plead  only,  that  the  obli- 
gee accepted  ;  for  if  he  accepted,  the  other  cannot  be  sued  alone ;  and  he 
cannot  sue  himself,  whether  there  be  assets  or  not.  See  2  Bos.  124.  Notis. 
3  T.  R.  SCO.     [See  note  under  Extinguishment,  in  Debt,  po»L] 

1 6,  Former  Judgment. 

Pi^KA.     And  the  said  D.  comes  and  defends  d^c,  when  tac.,  and  Former 
says  that  the  plaintiff,  (actio  non,)  because  he  says,  that  formerly  judgmejtt. 
to  mty  at  a  Court  of  Common  Pleas,  holden  at  &lc*,  within  and  for  Plea.  Former 
the  county  of  fac.,  on  &c.j  the  said  plaintiff  impleaded  the  said  D.,  J"^8?"|f *  ^^ 
in  a  certain  plea  of  Trespass  on  the  Case,  on  promises,  to  the  damage  continuance. 
of  the  said  plaintiff  $100  on  occasion  of  not  performing  the  very  see««  former 
same  identical  promises  in  the  said  declaration  mentioned ;   and  acauittai"  of 
such  proceedings  were  thereupon  had,  that  afterwards,  (a)  to  loit,  detendantinan 
at  a  term  of  the  same  Court  holden  at  Sec.,  within  and  for  &c.,  on  Jq^p^jj  ^^. 
&c.,  the  said  plaintiff,  by  the  consideration  of  the  same  Court,  re-  ed.  s  Went, 
covered  against  the  said  D.  in  that  plea  $50  for  his  damages,  which  i'^- 
he  had  sustained  by  reason  of  the  not  performing  the  very  same  iden-  {a)  If  the  ac- 
tical  promises  in  said  declaration  mentioned,  together  with  $10  costs  tion  be  carrfed 
of  suit,  whereof  the  said  D.  was  convicted,  as  by  the  record  thereof  J^j,  fo^m  is 
now  remaining  in  the  same  Court  more  fully  appears ;  which  said  sufficient,  and 
judgment  still  remains  in  full  force  and  unreversed ;  and  this  the  said  ^^  defendant 
L).  is  ready  to  verify  2  Wherefore  he  prays  judgment,  if  the  said  that  such  were 
plaintiffoughttohave  or  maintain  his  action  aforesaid  thereof  against  theproceed- 

upon,  that  af- 
terwards at  the  S.J.  C.  began  and  holden  at  &c.,  on  Stc.,  within  and  for  &c.,  the  said  plaintiff  recov- 
ered judgment  against  tne  said  D.  for  &c."    And  it  is  not  necessary  that  the  particular  pro- 
cee^ngs  •hould  be  stated,  as  in  the  subsequent  forms. 

[As  before,  to  "  whereof  the  said  D.  was  convicted  ;"]  (6)  from  ^^^^  Former 
which  said  judgment  the  said  D.  appealed  to  the  Supreme  Judicial  judgment  on 
Court  then  next  to  be  holden  at  Sic,  within  and  for  the  same  county,  weal  to  S.J. 
on  Ac. ;  irnd  afterwards,  to  wit^  at  the  said  S,  J.  C.  holden  at  dlz;c.,  ^^iJ^nce. 
on  &c.,  the  said  D.  entered  his  said  appeal ;  and  such  were  the 
proceedings  thereupon  had,  that  afterward?,  to  wit,  at  a  term  of  the  (^)  See  the 
said  S,  J.  C-  holden  at  &c,,  on  8tc.,  the  said  plaintiff,  by  the  con-  "** 
sideration  of  the  same  Court,  recovered  judgment  &.C.,  [as  before,] 
as  appears  by  the  records  thereof  in  the  same  Courts  remaining ; 
which  said  Judgment  still  remains  in  full  force  and  unreversed  ;  and 
this  the  said  D.  is  ready  to  verify :  Wherefore,  &c. 

[As  before ;]  (c)  from  which  said  judgment  the  said  D.  appealed  piea.  Former 
to  the  S.  J.  C.  then  next  to  be  holden  at  fee,  within  and  lor  &c.,  J"^8™^.°^°^ 
on  Sic. ;  and  afterwards,  to  wit,  at  said  S.  J.  C.  holden  at  &c.,  on  J^eai  no? en- 
Ac.,  the  said  D.  did  not  prosecute  his  said  appeal;  whereupon  in  tered,&judg- 

(c)  See  the  note  above.  "^®°*  affirmed. 
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Replication. 
No  such  rec- 
ord. 

(a)  See  the 
notes.   If  the 
pit.  does  not 
wish  the  dft. 
to  rejoin,  he 
may  add,  *<  by 
the  record 
aforesaid,"  and 
omit  the  pray- 
er of  judgment; 

Rejoinder. 
There  ifl  such 
record. 


(6)  S.  P.  Tip- 
ping V.  John- 
son, 2  Bos. 
802. 


the  same  term  on  the  complaint  of  said  plaintiff,  by  the  consideration 
of  the  same  Court,  the  said  former  judgment  was  affirmed,  with 
additional  damages  and  costs ;  and  thereupon  it  was  considered  by 
the  same  Court,  that  the  said  plaintiff  recover  against  the  said  D. 
$bO  damages,  and  $10  costs  of  suit,  as  appears  by  the  records 
thereof  in  the  same  Courts  remaining ;  which  said  judgment  still 
remains  in  full  force  and  unreversed ;  and  all  this  the  said  D.  is 
ready  to  verify  :  Wherefore,  &c. 

Note. — ^The  ancient  method  of  pleading  a  former  judgment,  was  to  plead 
and  set  forth  all  the  proceedings  at  length.  But  this  is  by  no  means  ne- 
cessary. It  is  sufficient  to  state  shortly,  that  the  plaintiff  in  such  a  term 
&c.,  impleaded  the  defendant  in  such  a  Court  in  a  plea  of  Debt  &c.,  and 
that  such  proceedings  were  thereupon  had,  that  afterwards  at  such  a  term 
the  plaintiff,  by  the  consideration  of  the  said  Court,  recovered  hiB  said 
debt,  &c. 

So  in  pleading  the  judgments  even  ofinferior  Courts,  whether  of  record 
or  not,  it  is  now  held  not  to  be  necessary  to  set  out  the  cause  of  action,  or 
that  the  defendant  became  indebted  within  the  jurisdiction  of  the  Court ; 
but  it  is  sufficient  to  say,  that  at  a  certain  Court  &c.,  held  &c.,  A.  B.  com- 
menced his  certain  suit  against  C.  D.  in  a  certain  plea  of  Trespass  on  the 
Case,  or  Debt,  Slc  [as  the  case  may  be]  for  a  cause  of  action  arising  with- 
in the  jurisdiction  of  the  Court ;  and  thereupon  such  proceeding$  were  hady 
that  afterwards  &c.,  it  was  considered  by  the  said  Court,  that  the  said  A.  B. 
should  recover  against  the  said  C.  D.  &c.  Rowland  v.  VeaU^  Cowp.  18. 
Formerly  it  was  necessary  to  set  forth  the  whole  proceedings  in  the  inferior 
Court,  it  not  being  allowable  to  set  them  out  with  a  taliter  ffrocetntm  est 
Pintiger  v.  GoZe,  2  Vent.  210.  But  of  late  years  these  objections  have 
been  overruled.  I  Wils.  317 ;  2  Wils.  5 ;  1  Ld.  Raym.  80.  And  see 
1  Saund.  Rep.  93,  Williams's  note.  (2.) 

Replication.  And  the  plaintiff  saith,  that  notwithstanding  any 
thing  by  the  said  D.  above  in  pleading  alleged,  he  the  plaintiflT  ought 
not  to  be  barred  from  having  his  said  action  thereof  maintained 
against  said  D.,  because  the  plaintiff  saiih,  that  there  is  not  any  such 
record  of  the  judgment  aforesaid  recovered  by  him  the  plaintiff 
against  the  said  D.  in  the  said  Court  of  Common  Pleas,  held  &c., 
as  the  said  D.  hath  above  in  pleading  alleged ;  and  this  'the  plaintiff 
is  ready  to  verify  :  (a)  Wherefore  he  prays  judgment  and  his  dam- 
ages by  reason  of  the  premises  to  be  adjudged  to  him,  &c. 

for  the  issue  is  completely]  joined. 

Rejoinder.  And  the  said  D.  says,  that  there  is  such  a  record 
of  the  judgment  aforesaid,  recovered  by  the  plaintiff  against  him  the 
said  D.,  remaining  in  the  Court  of  Common  Pleas  within  and  for  the 
county  of  &cc.,  as  he  the  said  D.  hath  above  in  pleading  alleged ;  and 
this  he  is  ready  to  verify  by  the  said  record,  &c.    See  3  Went.  147. 

Note. — When  a  record  of  the  same,  or  another  Court  is  pleaded,  the 
plaintiff  may,  if  he  pleases,  reply  nul  Hel  record^  and  conclude  with  a  veri- 
fication and  prayer  of  judgment,  as  in  the  precedent  above ;  and  the  de- 
fendant thereupon  rejoins,  "  there  is  such  a  record^^"*  (6)  and  the  Court  (in 
England)  gives  him  a  day  to  bring  it  in.  Moor  v.  GarmeU,  2  Salk.  566  ; 
Lib.  PI.  2C6 ;  Sanford  v.  Rogers,  2  Wils.  113.  But  in  the  case  last  cited, 
the  Court  were  of  opinion,  that  there  is  a  complete  issue  by  the  nul  Hd 
record;  and  that  to  avoid  prolixity,  it  is  better  at  the  end  of  the  replica- 
tion to  give  a  day  to  the  defendant  to  produce  the  record.  See  1  Saund. 
9«.  Notes  (3)  by  Williams ;  PiU  v.  Knight. 

Perhaps  in  thisl  State  the  law  with  respect  to  giving  a  &ay  &c^may 
vary.     For  by  act  of  Congress  of  26th  of  May,  1790,  \  1,  the  records  and 
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proceedini^  of  the  Courts  of  other  States,  may  be  authenticated  by  the  at-  Foamer 
testation  of  the  clerk  and  the  seal  of  the  Court ;  and  copies  so  authenti-  judomeii t. 
cated  are  thereby  made  of  the  same  force  as  the  originaJs  in  the  Courts 
where  they  are.  And  therefore  a  judgment  of  one  State  may  be  sued  in 
another,  and  the  declaration  may  conclude  **  as  by  a  copy  therof  duly  au- 
thenticated and  in  Court  produced  appears."  And  the  Mass.  Stat.  1795, 
cfa.  61,  provides  in  the  same  way  for  judgments  in  the  Courts  of  this  State. 

Replication*     And  the  plaintiff  says,  {prccludi  non,)  because  Replication 
be  says,  that  ahbough  true  it  is,  that  he  the  plaintiff  at  a  Court  of  to  a  plea  of 
&c.,  held  at  &c.,  on  fac.,  within  and  for  the  county  of  &£c.,  did  im-  fonuerjudg- 
plead  the  said  D.  in  the  said  Court,  in  a  certain  plea  of  Trespass  on  sigDment  of 
the  Case,  on  promises,  for  the  not  performing  certain  promises  ;  and  otiier  promises. 
that  such  proceedings  were  thereupon  had  in  that  plea,  (a)  in  the  /  )  ]l{*  u^ 
same  Court,  that  afterwards,  to  tmV,  at  a  Court  &c.,  held  &c.,  on  thispl^be" 
&c.,  he  the  plaintiff  recovered  against  the  said  D.  by  the  judgment  made  more 
and  consideration  of  the  same  Court  j^500,  in  and  by  the  said  Court  gavin^^here 
adjudged  to  him  for  his  damages,  which  he  had  sustained  as  well  by  <«  that  he  the 
the  reason  of  not  performing  the  said  promises,  as  for  his  costs  and  plaintiff  recov- 
char^es  by  him  about  his  suit  in  that  behalf  expended  ;  whereof  the  aM?nit^ewW 
said  D.  was  convicted,  as  bv  the  record  and  proceedings  thereof  in  d.  in  manner 
the  same  Court  remaining  (ully  appears ;  and  that  the  said  judgment  and  form  as  the 
remains  in  full  force  and  effect  not  reversed,  annulled,  defeated,  or  J^^^  \^  \^ 
avoided  ;  yet  for  replication  in  this  behalf,  the  plaintiff  says,  that  the  plea  alleged; 
said  several  promises  for  which  the  plaintiff  impleaded  the  said  D.,  yet  for  replica- 
and  recovered  damages  as  in  the  said  record  mentioned,  were  not,  half  the  piain- 
nor  was,  nor  are,  nor  is,  any  or  either  of  them  the  same  identical  tiff  says,  that 
promises  as  in  the  said  eight  counts  of  the  said  declaration  of  the  the  present  ac- 
plaintiff  above  We  meniiooed,  but  are  other  and  different  promises  by'him  th  "^ 
than  in  the  said  eight  counts  of  the  said  declaration  mentioned,  and  plaintiff  for 
whereof  the  plaintiff  has  now  impleaded  the  said  D.  in  that  behalf,  and  Jther  and  dif- 

,  •f*'>iii        •       •!        fiir  1*      _i         •.!•  lerent  promises 

above  m  his  said  declaration  in  tliat  behalf  complained  against  him  ;  from  those  for 
for,  that  the  plaintiff  has  now  impleaded  him  ;  for  that,  whereas  in  which  the 
the  life-time  of  the  said  A.  A.,  they  the  said  A.  A.  and  the  said  D.  ^^^^^^^l] 
were  indebted  to  the  plaintiff  in  the  sum  of  $1000,  other  and  different  as  in  the^d 
than  the  sum  in  the  said  record  meniionedf  for  other  and  different  work  record  and  in 
and  labor  &c.  than  in  the  said  record  mentioned,  of  the  plaintiff  [J®  s^Vd  Vv 
before  that  time  done,  performed,  and  bestowed  by  the  said  plaintiff  him  secondly 
for  the  said  D.  and  the  said  A.  A.  on  their  retainer,  and  at  their  special  ahove  pleaded 
request ;  and  for  other  and  different  money  paid,  laid  out,  and  ex-  {?onedTan?° 
pended,  than  the  money  in  said  record  mentioned  by  the  plaintiff  at  the  pliinUff 
the  like  special  request  of  the  said  A.  A.  and  the  said  D.  &c. ;  and  ®*^f'|x^*^^^  ^'f 
that  being  so  indebted,  they  the  said  A.  A.  and  the  said  D.  in  the  life-  g^j^j  j^'^  -^^ 
lime  of  said  A.  A.,  afterwards,  to  tvit,  on  d^c,  at  &^.,  in  considera-  his  life-time 
lion  thereof,  &c.  fac.,  [in  common  form,  and  so  insert  the  other  ""*}*^.^i!^  *^^*^' 
counts  in  the  declaration,  slating  them  to  be  other  and  different^  &c.;]  promteeT^re- 
and  which  said  last  mentioned  promises  so  mentioned  and  set  forth  said  in  his  pros- 
in  the  said  eight  counts  of  the  said  now  declaration  of  the  plaintiff,  ^^^  declaration 
and  for  the  non-performance  whereof  the  plaintiff  has  above  in  his  manner  and 
said  declaration  complained  against  the  said  D.,  are  other  and  dif-  formashehath 
ferent  promises  than  those  for  which  the  plaintiff  recovered  damages  g^j^as" men- 
tioned declaration  complained  against  the  said  D. ;  and  this,  &c. :  Wherefore,  &c.    In  this  way  the 
declaration  would  seem  to  become  pait  of  ihe  replication  in  the  same  manner  as  though  set  forth 
at  Iftge  in  the  replication.    But  Qusre. 
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as  in  the  said  record,  and  in  the  plea  of  the  said  D.  above  secondljr 
pleaded  in  bar  are  mentioned  ;  and  this  &lc.  :  Wherefore,  inasmuch 
as  the  said  D.  has  not  answered  the  said  complaint  of  the  plaintiff  as 
to  tl>e  breach  and  non-performance  of  the  said  promises  in  the  said 
first  eight  counts  of  the  said  declaration  mentioned,  and  so  newly- 
above  assigned,  he  the  said  plaintiff  prays  judgment,  and  his  damages 
&c.  to  be  adjudged  to  him.     3  Went.  151,  153. 

Rejoinder.  And  the  said  D.,  as  to  the  said  plea  of  the  plaintiff 
by  him  first  above  pleaded  by  way  of  new  assignment,  and  in  reply- 
to  the  said  plea  of  the  said  I),  secondly  above  pleaded  in  bar,  says, 
that  he  did  not  promise  in  manner  and  form  as  the  plaintiff  hath 
above  in  his  said  new  assignment  complained  against  him ;  and  of 
this  he  puts  himself  upon  the  country.     3  Went.  163,  151. 

ABBTTIOJ^AL  J^OTE. 

Besides  the  directions  and  obs€rvations,  given  in  the  notes  preced- 
ing,  in  relation  to  the  proper  manner  of  setting  out  a  former  judgment 
or  recovery,  when  specially  pleaded,  it  may  be  remarked ;  I.  That 
the  former  judgment,  whether  set  out  at  length,  or  merely  with  a 
taliter  processum  est,  must  be  truly  stated  ;  for,  if  the  defendant  under- 
takes to  set  forth  any  matters  or  circumstances  descriptive  of  the 
record,  as,  the  plea,  or  the  amount  of  damages,  or  other  matters,  though 
in  strictness  not  necessary  to  be  alleged,  and  varies  from  the  record 
itself,  it  will  be  fatal  on  nul  tiel  record. 

2.  It  must  in  every  case,  whether  the  form  of  action  is  the  same  or 
not,  be  made  to  appear,  that  the  cause  of  action  in  the  former  suit  was 
the  same  with  that  which  is  the  ground  of  the  subsequent  one,  by 
proper  averments  to  that  effect.  See  2  Bl.  R.  830 ;  Lawes  on  As- 
sumpsit, 499.    2  Johns.  227. 

3.  Where  a  judgment,  without  a  taking  in  execution,  or  other  satis- 
faction, is  not  a  bar,  the  circumstances  material  to  complete  the  de- 
fence, whatever  it  may  be,  must  be  properly  averred,  or  otherwise  the 
plea  will  be  bad  on  general  demurrer. 

To  the  plea  of  former  judgment,  the  plaintiff  may  reply  either 
nul  tiel  recordr  or,  by  denying  the  identity  of  the  promises  or  other 
causes  of  action ;  or,  if  any  circumstance,  necessary  to  make  the  plea 
an  effectual  bar,  is  omitted,  may  demur. 

And  here  perhaps  the  reader  will  excuse  a  few  remarks  on  the  law 
in  relation  to  this  somewhat  abstruse  and  difficult  subject. 


1.  In  what  cases  a  former  judgment  is  a  bar  to  another  action  for  the 

same  cause. 


The  general  rule  seems  to  be,  that  wherever  the  merits  of  a  case 
have  been  once  tried  and  determined  in  an  action  before  a  competent 
tribunal,  another  action  can  never  be  sustained  for  the  same  cause, 
either  in  a  similar  form  of  action  or  in  any  other. 

And,  therefore,  though  in  general  a  judgment  in  Trover  is  not 
pleadable  to  an  action  of  Assumpsit ;  yet,  if  by  proper  averments  in 
the  plea  it  is  made  to  appear,  that  the  merits  were  tried  in  the  former 
action,  it  will  be  a  good  bar.  See  3  Wils.  240  ;  '2  Bl.  R.  179,  830 ; 
3  Wils.  304. 

For  the  same  reason,  a  judgment  in  Assumpsit  on  a  policy  under 
sealf  was  held  a  good  bar  to  a  subsequent  action  of  Covenant  on  the 
same  policy.     1  Cranch,  333. 
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So  where  a  man  Inrought  Replevin,  and  had  delirerance  of  his  beasts,  Formxr 
it  was  held  he  could  not  have  Trespass  for  the  same  taking.  Yin.  Abr.  J^nioMxifT. 
Bar.  (A.  2.) 

So  if  a  bailor  recovers  damages  for  the  taking  of  his  goods,  it  will 
be  a  good  bar  to  a  subsequent  action  by  his  bailee,  and  vice  versd. 
Vin.  Abr.  Bar.  (B.  2.) 

So  a  recovery  and  satisfaction  had  against  one  wrongdoer,  may  be 
pleaded  to  a  subsequent  action  against  others  for  the  same  wrong. 
Cro.  Jac.  73 ;  Yel.  67. 

So  where  two  are  bound  jointly  and  severally,  and  judgment  is  re- 
covered against  one,  and  satisfied  by  him,  the  plaintiff  shall  have  no 
action  aflerwards  against  the  other.  But  unless  it  is  satisfied,  whether 
execution  has  issued  or  not,  the  plaintiff  may  still  sue  the  other. 
Cro.  Jac.  pi.  3 ;  Yel.  67 ;  6  Co.  46  b ;  Mod.  29. 

So  where  there  are  two  obligors,  and  Debt  is  brought  against  one, 
and  he  pleads  non  est  factum^  which  is  found  for  him,  an  action  may 
still  be  brought  against  the  other ;  but  if,  in  the  former  action,  the 
obligor  sued  had  pleaded  performance,  and  it  had  been  found  for  him, 
the  plaintiff  could  never  afterwards  maintain  another  action  on  the 
same  obligation,  against  the  other  obligor.     Skin.  58. 

The  ground  of  the  distinction  seems  to  be,  that,  in  the  former  case 
the  merits  have  not  been  tried,  as  respects  the  obligor  not  sued ;  be- 
cause, though  not  the  deed  of  the  defendant  first  sued,  it  may  still  be 
the  deed  of  the  other.  But,  if  the  obligor  first  sued,  pleads  perform- 
ance^ and  it  is  found  for  him,  there  can  be  no  pretence  for  a  second 
acUon  against  the  other  obligor. 

So  if  an  obligor  should  promise  to  pay  the  money  due  on  the  obliga- 
tion, and  the  promisee  should  recover  the  whole  in  damages  in  As- 
sumpsit, this  recovery  might  be  pleaded  in  bar  of  an  action  of  Debt 
on  the  obligation  itself.    Cro.  Eliz.  240,  pi.  112 ;  Cro.  Jac.  119. 

So  where  the  father  made  a  collateral  promise,  in  aid  of  a  bond 
given  by  his  son,  and  a  recovery  was  had  against  him  in  Assumpsit, 
this  was  held  to  be  a  good  bar  to  an  action  of  Debt  on  the  bond, 
brought  against  the  son.     Cro.  Eliz.  283,  pi.  5. 

Where  there  is  a  concurrent  jurisdiction,  a  judgment  in  one  Court, 
is  a  bar  to  another  action  in  another  Court,  for  the  same  cause,  whether 
the  former  or  the  latter  is  either  an  inferior,  an  equal,  or  a  superior 
Court ;  for,  being  competent  to  decide,  quoad  hoc  they  must  be  equal, 
except  in  cases  of  Appeals,  which  are  not  here  considered,  being 
necessarily  excluded  from  the  case.    See  3  Lev.  234. 

A  former  recovery  is  a  good  plea,  without  any  allegation  of  taking 
oat  execution ;  for,  by  the  recovery,  the  original  cause  of  action  is 
merged  in  the  judgment,  upon  which  alone  the  plaintiff  may  after- 
wards sue,  although  anciently  this  point  was  much  controverted. 
6  Co.  46  b.  Higgins's  Case. 

A  recovery  by  a  judgment,  which  might  be  reversed  for  error,  is  still 
a  good  bar  until  actucdly  reversed.    3  Lev.  181 ;  Sid.  332,  pi.  17. 

2.  In  what  cases  a  former  judgment  is  no  bar  to  another  etction. 

A  judgment  for  the  defendant,  upon  pleadings  not  going  to  the 
merits,  will  be  no  bar  to  a  subsequent  action.  See  6  Munf.  573. 
See  also  2  Lev.  210. 

And,  therefore,  if  the  plaintiff  mistakes  his  declaration,  and  the 
defendant  demurs,  the  plaintiff  may  afterwards  set  it  right  in  a  second 
action.    Mod.  207  ;  2  Mod.  319. 

In  stteh  second  action,  if  the  defendant  pleads  the  former  judg- 
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Bient,  the  plaintiff  may  reply,  that  the  former  judgment  wae  not  had 
juiHaicKirr.      upon  the  merits,  bat  upon  a  mistake  in  the  declaration,  setting  forth 
the  mistake,  or  the  matter  omitted,  which  should  have  been  alleged. 
See  Yin.  Abr.  Judgment  {d.  4.)  4. 

So,  where  a  recovery  has  been  had  in  a  former  action,  brought  in 
another  respect,  the  former  judgment  will  be  no  bar ;  as,  where  in 
Trover,  for  the  conversion  of  100  sheep,  the  defendant  pleaded  a 
former  recovery  in  Trespass,  for  taking  and  driving  away  100  sheep, 
and  2d,  damages,  on  a  replication  that  these  damages  were  given  for 
the  mere  trespass  in  driving  the  sheep,  an4  not  for  their  value,  it  was 
held,  that  Trover  well  lay  for  the  conversion,  because  it  could  not  be 
intended  2d.  were  given  for  the  value  of  the  sheep.  Cro.  Car.  35, 
pi.  9.  See  also  2  Lev.  210. 
/  So  where  the  plaintiff  brings  a  wrong  action,  as  Trespass  instead  of 

Detinue,  the  judgment  for  the  defendant  cannot  be  pleaded  in  bar  of 
a  right  action  afterwards  brought,  the  merits  not  being  decided.  Cro. 
Eliz.  668,  pi.  24k. 

But  it  seems,  if  title  is  set  up  to  a  thing  demanded,  and  by  reason 
of  the  title,  the  plaintiff  is  barred  upon  demurrer  or  verdict,  the  plain- 
tiff shall  be  debarred  from  bringing  a  new  action.  Ibid.  For  here 
the  merits  are  decided. 

And  it  seems  to  be  a  sound  distinction,  if  the  plaintiff's  declaration 
is  faulty,  and  the  defendant  takes  no  advantage  by  demurrer,  but 
pleads  in  bar,  and  the  matter  is  tried  on  its  merits  on  issue  joined, 
and  is  decided  for  the  defendant,  there,  notwithstanding  the  fault  in 
the  declaration,  the  plaintiff  shall  never  have  another  action,  being 
estopped  by  the  verdict.     Mod.  207 ;  2  Mod.  319. 

But,  if  the  plaintiff  in  such  case,  instead  of  joining  issoe,  demurs ; 
there,  If  the  defendant's  plea  is  good,  the  plaintiff  is  estopped  ;  but,  if 
the  plea  is  not  good,  and  judgment  notwithstanding  goes  against  the 
plaintiff  for  the  defect  in  his  declaration,  he  may  still  bring  a  new 
action.     Ibid. 

And  it  is  because  the  merits  are  not  decided,  that,  if  the  plaintiff 
brings  an  action  on  two  demands,  and  recovers  on  one  only,  and  the 
other  is  not  made  the  subject  of  inquiry,  and  it  is  so  made  to  .appear, 
the  recovery  of  the  former  will  be  no  bar  to  a  subsequent  suit  on  the 
latter  cause  of  action.  6  T.  R.  607.  But  otherwise,  if  both  had  been 
inquired  into,  and  one  only  recovered.     2  Johns.  R.  210. 

So  also,  where  a  suit  was  brought  by  the  holder  of  a  note  payable  to 
bearer,  the  judgment  for  the  defendant,  was  held  to  be  no  bar  to  a 
subsequent  siiit  by  another,  unless  it  was  shown,  that  the  plaintiff  in 
the  former  aotion,  was  then  the  lawful  bearer  or  possessor  of  the  note ; 
because  the  jud^ent  against  him  might  well  be  because  he  had  no 
title  to  the  note,  which  even  then  perhaps  was  the  property  of  the 
plaintiff  in  the  second  action.     4  Johns.  R.  222. 

If  there  is  a  variance  in  a  declaration,  between  the  caiiae  of  action 
alleged  and  that  offered  in  evidence,  a  judgment  will  be  no  bar  to 
another  action,  where  the  cause  of  action  is  set  forth  in  a  manner  to 
correspond  with  the  evidence.  But  i£,  notwithstanding  the  variance 
in  the  first  action,  the  plaintiff  recovers,  if  he  afterwards  bringaanother 
action  for  the  same  cause,  stating  it  so  as  to  correspond  with  the  evi- 
dence, there  the  defendant  may  well  show  the  former  recovery,  to  bar  the 
plaintiff  from  recovering  a  second  time,  although  there  ifi  an  applirent 
variance  in  the  causes  of  action,  as  set  forth  in  the  former  and  the 
latter  declarations.  This,  however,  can  be  done  by  proper  averments 
only.    Thus,  .suppose  that  A.  gives  B.  a  promissory  note  for  $100*75 
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jMiyabie  to  bearer  on  demand,  and  dated  January  let,  but  delivered  Fo&mss 
January  ^,  in  the  presence  of  a  third  person ;  that  B.  afterwards  mis-  J^DGMEirr. 
places  the  note,  but,  in  order  to  obtain  evidence  that  it  has  not  been 
paid,  sends  the  third  person  to  request  payment ;  that  A.  acknowl- 
edges the  note  ;  that  B.  afterwards  commences  a  suit  against  A.  for 
the  amount  of  the  note,  describing  it,  as  nearly  as  the  witness  can 
recollect,  as  a  note  for  $100,  payable  to  order,  dated  January  2d; 
that  on  the  evidence  of  the  witness,  B.  recovers  the  amount  without 
producing  the  note.  Suppose  that  B.  afterwards  finds  the  note,  and 
commences  another  action  on  it,  describing  it  truly,  as  a  note  for 
$100*75,  payable  to  bearer,  dated  January  Ist ;  that  A*  pleads  the 
former  recovery  in  bar,  averring  that  it  was  for  the  same  cause  of 
action,  and  accounting  for  the  variance,  by  the  loss  of  the  note  at  the 
time  when  the  former  judgment  was  recovered ;  it  is  presumed,  from 
the  necessity  of  the  case,  that  such  plea  must  be  good  on  demurrer, 
notwithstanding  the  variance.  Cluaere.  See  Roll.  392,  pi.  12.  Such 
averments,  however,  would  be  indispensable,  since  otherwise  it  could 
not  be  intended  that  both  actions  were  for  the  same  cause. 

It  has  been  said,  that,  if  the  defendant  demurs  to  the  declaration, 
and  has  judgment,  the  plaintiff  may  always  commence  a  new  suit, 
because  the  merits  are  never  tried  on  a  demurrer  to  a  declaration  : 
but^after  a  plea  in  bar,  and  a  demurrer  to  the  plea,  or  issue  joined  on 
it,  and  judgment  for  the  defendant,  the  plaintiff  may  not  commence 
a  new  suit.  Skin.  120,  pi.  15.  But  quaere,  if  the  first  part  of  the 
proposition  is  not  too  comprehensive ;  for,  if  it  is  true  to  the  extent 
laid  down,  then  if  a  declaration  is  demurred  to,  and  adjudged  bad  tit 
substance,  the  plaintiff  may  still  commence  a  new  action  on  another 
declaration,  precisely  similar  to  the  former,  and  compel  the  defendant 
to  demur  and  argue  the  demurrer  a  second  time,  and  so  on  a^  infini- 
tum. The  distinction  that  naturally  would  be  made  is  this,  that,  if 
the  grievance  complained  of  in  the  plaintiff's  declaration,  is  decided 
on  demurrer  to  be  insufiicient  to  maintain  an  action,  that  judgment, 
on  demurrer,  would  be  a  sufficient  bar  to  another  action  brought  by 
the  plaintiff  for  the  same  cause ;  but,  if  the  defect  is  the  omission  of 
some  material  averment,  &c.  which  in  another  action  may  be  supplied 
in  the  declaration,  and  a  fortiori^  if  it  is  a  mere  technical  informality, 
then  the  judgment  in  the  former  action  will  be  no  bar  to  the  recovery 
in  the  subsequent  one.     Ideo  Qurere. 

It  IB  a  rule  laid  down  in  ancient  authorities,  that  in  no  case,  except 
that  of  a  continuing  nuisance,  can  the  plaintiff  in  a  subsequent  action  . 
recover  for  any  consequences,  which  have  taken  place  since  the  former 
recovery.     12  Mod.  543  ;  1  Salk.  11 ;  1  Ld.  Raym.  339,  692. 

But,  in  later  authorities,  there  seems  a  disposition  to  narrow  the 
rule  down  to  natural  justice,  by  debarring  the  plaintiff  in  any  case 
from  recovering  in  a  subsequent  action,  for  any  consequences,  which 
have  taken  place  since  the  former  recovery,  and  which  the  jury  might 
have  foreseen,  or  might  and  ought  to  have  considered  in  die  former 
triaL    Qusre. 

Where  no  judgment  is  given  upon  a  verdict,  the  verdict  cannot  be 
pleaded  as  a  bar  to  another  action  for  the  same  cause.  See  Yin.  Abr. 
Bar.  C.  I. 

jFVam  the  foregoing  Cases  and  Authorities  the  following  Inferences 

naturally  result, 

1.  Wherever  the  merits  of  a  cause  have  once  been  fairly  tried  and 
determined  by  a  competent  tribunal,  they  cannot  be  brought  up  again 
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in  another  suit ;  whether  in  the  same  Court  or  in  any  Other ;  whether 
in  the  same  form  of  action  or  in  a  different  one ;  or  whether  by  or 
against  the  same  parties,  or  their  privies  or  representatives. 

2.  That  in  no  case  whatever  shall  a  man  recover  two  satisfactions 
for  the  same  cause  of  action ;  but,  whatever  the  form  of  action  may 
be,  a  satisfaction  in  a  former  action,  shall  always  avail  to  bar  the  plain- 
tiff from  maintaining  a  subsequent  action  for  the  same  cause. 

3.  That  identity  of  proof,  though  not  the  rule  itself  to  determine 
whether  a  former  judgment  is  a  bar  in  a  subsequent  action,  is  a  test 
of  the  rule  ;  t.  e.  whether  the  merits  of  a  case  have  been  tried ;  and 
therefore,  where  the  evidence  in  the  latter  action  is  the  same  as  in 
the  former,  there  a  judgment  in  the  former  toiU  bar;  otherwise,  not. 
3  Mod.  1 ;  3  Wils.  308 ;  8  Johns.  R.  383 ;  7  Johns.  20. 

4.  That  no  judgment  grounded  on  a  mistake,  whether  in  the  form 
of  action  or  in  the  jurisdiction  of  the  Court,  or  in  the  pleadings,  shall 
in  any  case  prevent  the  plaintiff  from  afterwards  recovering,  when  he 
presents  his  case,  in  proper  form,  to  the  cognizance  of  a  competent 
tribunal. 
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Never  bxs- 

cirroR. 

Plea.    Never 
executor. 

This  may  be 
pleaded  either 
in  bar  or  abate- 
ment.  6  Com. 
D|g.  Plead. 
2  D.  S,  7.  CI. 
Ass.  74;  Win. 
Ent  341. 


Replicatioo. 
Executor. 


Plea.  By  an 
administratrix, 
that  since  the 
action  com- 
menced, the 
has  been  re- 
moved Irom 
the  trust. 


1 .  J^ever  Executor. 

Plea*  And  the  said  D.  comes  and  defends  be.,  when  Slc.^ 
and  prays  judgment,  if  the  said  plaintiff  his  action  aforesaid  thereof 
against  her  ought  to  have  or  maintain,  because  she  says,  that  she  the 
said  D.  never  was  eiceeutrix  of  the  last  will  and  testament  of  the  said 
A.  B.,  nor  did  ever  after  her  death  as  the  executrix  of  her  last  will 
and  testament,  administer  any  goods  or  estate  which  were  hers  at 
the  time  of  her  death  ;  and  this  she  the  said  D.  is  ready  to  verify  : 
Wherefore  she  the  said  D.  prays  judgment,  if  the  plaintiff  his  action 
aforesaid  against  her  ought  to  have  or  maintain,  be.      E.  Pulling. 

S.  P.  Rast.  151,  822  a.  829  b.  PI.  10,  380  a.   Co.  Ent  144  b.   Lib.  Plac.  427. 
PL  27,  and  replication.    Ibid. 

Replication.  And  the  said  plaintiff  says,  notwithstanding  any 
thing  alleged  above,  he  ought  not  to  be  precluded  from  having  his 
action  aforesaid  against  the  said  D.,  because  he  says,  that  the  said  D. 
since  the  death  of  the  said  A.  B.  has  administered  divers  goods  and 
chattels,  which  were  of  the  said  A.  B.  at  her  decease  as  executrix,  of 
the  will  of  the  said  A.  B.,  to  tdtj  at  be. ;  and  this  he  prays  may  be 
inquired  of  by  the  country.  Story  v.  Raddan^  Essex,  1790. 
|,  S.  Sewall. 

Plea.  *  And  now  the  said  D.  comes  and  defends  8u;.,  when  be., 
and  protesting,  that  at  the  time  of  the  service  of  the  original  writ  in 
this  cause,  she  had  no  goods,  effects,  or  credits  of  the  said  C.  (the 
intestate)  in  her  hands,  to  be  administered,  for  plea,  she  prays  judg- 
ment, if  the  plaintiff  his  action  aforesaid  thereof  against  her  ought 
to  have  and  maintain,  because  she  says,  that  since  the  commence- 
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meot  of  the  plaintiff's  action  against  her,  viz.  at  be.,  on  &c.,  at  a  Never  ex- 
Probate  Court  holden  before  the  Hon.  S.  F.  Esq.,  Judge  of  Pro-  =cutor. 
bate  be.,  on  the  petition  of  the  said  J.  {the  plaintiffs)  the  said  Judge 
ordered  and  decreed,^  that  the  said  D.  be  discharged  and  removt^d 
from  the  said  appointment  and  office  of  administratrix  on  the  estate 
of  the  said  C.  deceased ;  by  which  said  order  and  decree  tiie  said 
D.  was  removed  from  her  said  office  of  administratrix  as  aforesaid  : 
Wherefore  she  prays  judgment,  be. 

Note. — Od  demurrer  this  plea  waa  held  good ;  *^  because  if  the  defendaut 
has  assets,  she  must  account  for  them  with,  and  pay  them  over  to  the  suc- 
ceeding administrator.  And  if  the  estate  be  solvent,  the  plaintiff  will 
receive  his  whole  debt ;  if  it  be  insolvent,  he  will  receive  his  rateable  divi- 
dend."   By  Parsons  C.  J.,  5  Mass.  R.  280.     (O.) 

2.  Limitations. 

Plea.    And  the  said  D.  comes  and  defends  Sec.,  when  &c.,  and  Limitations. 
says,  (actio  non^)  because  he  says,  that  more  than  four  years  next  p. 
before  the  commencement  of  this  suit,  to  untj  on  &c.,  at  Sec.,  he  the  fendant  was  ' 
said  D.  was  duly  appointed  administrator  of  the  goods  and  estate  of  duly  appointed 
the  said  A.  A.,  and  then  and  there  accepted  that  trust ;  and  after-  ^n™™' ^^duo 
wards,  and  within  three  months  from  his  acceptance  of  the  said  node?,  Mid  pU. 
trust  as  aforesaid,  to  toity  on  fac.,  at  &c.,  he  gave  due  notice  there-  did  not  within 
of  as  the  law  requires ;  and  this  he  is  ready  to  verify  :  Wherefore,  ^euce  his^MSt' 
&c.  fa)  &c. 

(a)   See  1  Saund.  8^  b.  the  mode  of  averring  administiation  by  administrator;  1  Saund.  Z, 
against  administrator ;  1  Saund.  106,  272,  278,  against  executor ;  1  Saund.  279,  by  executor. 

Replication.     And  the  plaintiflF  says,  {precludi  non,)  because  Replication. 
he  says,  that  the  said  D.  did  not  give  due  notice  of  his  appointment  l^efendant  did 

•    •  i«  *  not  five  due 

to  be  administrator  as  aforesaid,  at  any  time  within  three  months  notice  accord- 
next  after  the  acceptance  by  the  said  D.  of  the  trust  of  administrator  ing  to  law. 
as  aforesaid,  as  the  law  requires }  and  this  he  prays  may  be  inquired 
of  by  the  country. 

Note. — By  Mass.  Stat.  1791,  ch.  28,  (  2,  it  is  enacted,  <<  that  no  executor 
or  administrator,  who  has  been  appointed  since  the  passing^  of  the  Statute 
1788,  ch.  66,  or  who  shall  hereafter  be  appointed,  sliall  be  held  to  answer 
to  any  suit  that  shall  be  commenced  against  him  in  that  capacity,  unless 
the  same  shall  be  commenced  within  the  term  of  four  years  from  the  time 
of  his  accepfing'  that  trust;  provided,  that  be  give  notice  of  the  appointment 
in  the  manner  prescribed  in  the  act  before  recited;*'  towU^  Stat.  1788, 
ch,  66. 

In  the  same  manner  an  executor  may  plead,  substituting  the  word  execu- 
ioTy  for  the  parts  in  italics  in  the  above  pleadings.  For,  it  should  seem,  it 
is  not  necessary  for  the  executor,  where  he  is  sued  as  such,  to  show  that  his 
testator  made  a  will,  and  named  him  executor,  and  afterwards  died ;  for  it 
shall  be  so  intended,  unless  the  contrary  appear ;  and  if  the  fact  be  other- 
wise, the  plaintiff  may  reply,  executor  of  his  oim  wrong ;  or,  which  will 
bring  it  in  most  cases  to  the  same  conclusion,  no  notice  as  the  law  requires; 
as  executors  of  their  own  wrong  will  seldom  have  given  notice ;  and  if  they 
have,  the  notice  cannot  be  legal. 

Plca.     And  the  said  D.,  and  E.  his  wife,  come  and  defend  &c.,  piea,'  by  bus- 
when  &c.,  and  protesting,  that  they  had  not  at  the  commencement  ^^nd  and  ^, 

that  pUuntiff  did  not  exhibit  his  demands  within  the  time  limited  by  law. 
25 
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LiMiTATiOHs.  of  this  actioD,  nor  at  any  time  before  or  since,  any  goods  or  estate 
of  the  said  A.  A.  in  their  hands,  for  plea  say,  {actio  nonA  because 
they  say,  that  administration  of  the  goods  ana  estate  ot  the  said 
A.  A.  was  granted  to  the  said  £.,  and  that  she  undertook  the 
administration  of  and  upon  the  same,  before  the  14th  day  of  Feb- 
ruary, 1789,  to  vnt,  on  the  first  day  of  May,  1782  ;  and  the  said 
D.,  and  £•  his  wife,  further  say,  that  the  several  demands  against 
the  said  A.  A.'s  estate  mentioned  in  the  plaintiff's  writ  and  decla- 
ration aforesaid,  accrued  to  him  before  the  14th  day  of  February 
aforesaid,  and  that  the  plaintiff  did  not  exhibit  his  said  demands 
and  claims,  nor  either  of  them,  to  the  said  D.,  and  E.  his  wife,  or 
to  either  of  them,  and  demand*  payment  thereof  on  the  14th  day 
of  February  aforesaid,  nor  at  any  time  after  that  day,  nor  before 
the  1st  day  of  June,  1793;  and  this  the  said  D.,  and  E.  his  wife, 
are  ready  to  verify  :  Wherefore  fac.  T.  Parsons. 

Replication.  Replication.     And  the  plaintiff  says,  (vredudi  non,)  because  he 

^'wb^h'^'d  ^^^  ^^'^  plaintiff  says,  that  he  did  exhibit  the  demands  and  claims  in 
mands  &c.,  '  his  writ  and  declaration  aforesaid  alleged  to  the  said  E.  and  to  the 
within  the  time  said  D.  and  E.  on  the  i4th  day  of  February  aforesaid,  and  after- 
limited  by  law.  wards  and  before  the  said  1st  day  of  June,  1793 ;  and  this  he  prays 

may  be  inquired  of  by  the  country.     Pedrick  v.  Saunderson  et  ux. 

administratrix.    Essex,  S.  J.  C.  1795.  S.  Sewall. 

Plea,  by  hua-  Plea.  And  the  said  D.,  and  E.  his  wife,  come  and  defend  the 
^cu^trixT"'^   force  and  injury  when  &c.,  and  say,  that  the  said  A.  A.  [the  testa- 

1.  That  testa-  tor]  never  promised  in  manner  and  form  as  the  plaintiff  above  hath 
tor  never         declared  :  and  thereof  put  themselves  on  the  country. 

promised. 

2.  That  the  And  the  said  D.,  and  E.  his  wife,  having  leave  of  the  court  here 
daim  was  not  to  plead  another  plea  in  this  case,  come  and  defend  &c.,  when  &c., 
demanded"^  and  for  their  said  other  plea  therein,  say,  {actio  non,)  because  they 
within  the  time  say,  that  the  claims  made  in  tlie  plaintiff's  declaration  aforesaid,  are 
of  limitation,     claims  of  a  creditor  to  the  estate  of  the  said  A.  A.  deceased,  upon 

which  the  said  E.  was  duly  appointed  executrix  before  the  14th  day 
of  February,  which  was  in  the  year  of  our  Lord  1789,  and  for  a 
long  time  before,  on,  and  ever  since  that  day,  as  executrix  as  afore- 
said, duly  administered  on  the  same  estate  with  the  said  D.  in  her 
right ;  and  that  the  said  claims,  which  accrued  before  that  day,  were 
not  on  that  day,  nor  have  they  been  at  any  time  between  that  day 
and  the  first  day  of  June,  which  was  in  the  year  1793,  exhibited  and 
demanded  of  the  said  D.  and  E.  or  either  of  them  ;  and  this  &x:. : 
Whei:efore  &c.  N.  Dane. 

Bepiication.  REPLICATION.     And  the  plaintiff  says,  {predudi  non^)  by  any 

^^ fm'*^*  e  -  ^^'"^  ^y  ^^®  ^^*^  ^*  *"^  ^*  ^^^^  ^"  pleading  alleged,  because  by 
hibited  and  de-  protesting,  that  the  said  D.  and  E.,  or  either  of  them,  have  not  clos- 
manded  within  ed  their  accounts  of  administration,  and  that  settlement  of  the  estate 
the  time.  ^f  j^e  said  A.  A.  is  not  made  among  his  heirs  or  devisees,  the  plain- 

tiff for  plea  says,  that  the  aforesaid  claims,  which  accrued  before  the 
said  14th  day  of  February,  which  was  in  the  year  of  our  Lord  1789, 
were  exhibited  and  demanded  of  the  said  D.  and  E.,  to  unt,  at  So;., 
on  the  day  and  year  aforesaid ;  and  this  he  prays  may  be  inquired 
of  by  the  eountiy.  Swett^  administrator^  v.  Foster  et  vx.  admin-' 
isttatriXf  April  T.  1796.  S.  Sewaul. 
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NoTS.^— nrhe  pleadings  in  this  and  the  preoeding^  case  are  founded  on  the  Livitatioits. 
Mass.  Stats.  1788,  ch.  66 ;  1791,  cb.  26.  Bj  the  latter,  it  is  enacted,  '<  that 
all  claims  of  creditors  to  the  estate  of  any  person  deceased,  upon  which  an 
executor  or  administrator  was  appointed  before  the  passing  of  the  act  afore- 
nid,  (to  wtt,  the  Stat  1788,  ch«  66,)  shall  be  exhibited  and  demanded  of 
such  executor  or  administrator  within  four  years  from  the  time  of  passing 
the  act  aforesaid,  and  not  afterwards."  And  by  Stat.  1793,  ch.  33,  the  said 
statutes  are  so  far  suspended,  that  all  actions,  which  by  them  could  not  be 
raed  after  14th  February,  1793,  are  allowed  to  be  commenced  and  sued  for 
at  any  time  before  the  1st  June,  1793. 

3.  Insolvent  Estate* 

Plea.     And  the  said  D.,  adrainistratrix,  comes  and  defends  be.,  Insolvsitt 
when  8ic.,  aod  prays  judgment  whether  the  said  plaintiff  his  action  '''^'^^■* 
aforesaid  against  her  the  said  D.  ought  now  to  have  or  maintain,  be-  ^iSstiSor*^' 
cause  she  says,  that  by  an  act  or  law  of  this  Commonwealth,  made  intestate's  es- 
and  passed  on  the  15th  day  of  June,  A.  D.  1784,  (a)  it  is  among  tate  msoivent, 
other  things  enacted,  that  when  the  estate  of  any  person  deceased  1^^^^^**^^,© 
shall  be  insolvent  or  insufficient  to  pay  all  just  debts  which  the  de-  statute. 
ceased  owed,  the  same  shall  be  distributed  to  and  among  all  his  cred-  (a)  Stat.  1784» 
itors  in  proportion  to  the  sums  to  them  respectively  due  and  owing,  ^^'  ^' 
saving,  that  debts  due  for  ail  rates  and  taxes,  and  debts  to  the  Com- 
monwealth, and  for  the  last  sickness  and  necessary  funeral  charges 
of  the  deceased,  are  to  be  first  paid  ;  and  by  the  same  act  or  law, 
it  is  among  other  things  further  enacted,  that  no  action  brought 
against  any  executor  or  administrator  after  the  estate  shall  be  repre- 
sented insolvent,  shall  be  sustained,  except  for  debts  due  to  the 
Commonwealth,  debts  due  for  all  rates  and  taxes,  for  the  deceased*s 
last  sickness  and  funeral  charges,  unless  the  executor  or  administra- 
tor, having  objections  to  the  claims,  upon  which  such  action  shall  be 
brought,  shall  consent  to  have  the  same  settled  by  course  of  law,  in 
which  case  the  judgment  of  the  Court  shall  determine  the  said  claim, 
and  be  reported  by  the  commissioners  as  such.     And  the  said  D. 
further  saith,  that  the  estate  of  the  said  M.,  the  deceased,  being  in- 
solvent and  insufficient  to  pay  all  such  debts,  which  the  said  decased 
owed,  she  the  said  D.  before  payment  bad  been  made  to  any  for  the 
debts  aforesaid,  excepting  debts  due  for  rates  and  taxes,  debts  to  the 
Commonwealth,  ana  for  the  last  sickness  and  necessary  funeral 
charges  o(  the  said  deceased,  and  before  the  commencement  of  the 
said  action,  to  wit,  on  &c.,  at  Szc.,  did  represent  to  the  Hon.  B.  6. 
Esq,  Judge  of  Probate  for  the  said  county  of  kc.,  the  conditions 
and  circumstances  of  said  estate,  and  thereupon  the  said  Judge  did 
then  and  there  nominate  and  appoint  two  fit  persons,  to  wit,  I.  H. 
Esq.  and  B.  P.  to  be  commissioners,  with  full  power  to  receive  and 
examine  all  the  claims  of  the  several  creditors  to  the  said  deceased's 
estate ;  and  the  said  commissioners  having  accepted  said  trust,  have 
rince  caused  the  times  and  places  of  their  meetings,  to  attend  the 
several  creditors  for  the  purposes  of  the  said  commission,  to  be  made 
known  by  publishing  and  posdng  noufications  thereof  as  aforesaid, 
in  the  town  of  S.,  being  the  shire  town  of  the  said  county  of  &xj., 
and  also  like  nodfications  in  the  county  of  M.  and  in  the  county  of 
S.,  being  the  next  adjoining  counties,  in  the  shire  towns  thereof,  ac- 
cording to  the  directions  of  the  said  Judge  of  Probate ;   and  the 
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Insolvert      said  Judge  having  allowed  to  the  said  creditors  the  term  of  six 
ESTATE.  months  for  bringing  in  and  proving  their  claims^  the  said  commission- 

ers did,  at  the  end  of  such  limited  time,  to  wUj  at  &c.,  on  &c., 
make  report,  and  thereupon  present  upon  oath  a  list  of  all  the  claims 
that  had  been  laid  before  them,  with  the  sums  they  allowed  upon 
each  of  them,  to  the  said  Judge ;  whereupon  the  estate  of  the  de- 
ceased, was  then  and  there  adjudged  and  decreed  by  the  said  Judge, 
to  be  insolvent  and  insufficient  to  pay  the  just  debts  of  the  deceased, 
and  the  said  Judge  then  and  there  did  order  the  said  estate  to  be 
paid  and  distributed  to  and  among  the  creditors,  who  had  made  out 
their  claims  with  the  said  commissioners  as  aforesaid,  in  proportion 
to  the  sums  unto  them  respectively  due  and  owing  ;  and,  in  all  other 
matters  and  things,  the  said  D.,  administratrix,  has  conformed  her- 
self to  the  directions  of  the  said  act  or  law,  in  respect  to  the  settle- 
ment and  distribution  of  the  said  intestate's  estate,  and  has  fully  ad- 
ministered the  same,  so  far  as  hath  come  to  the  hands  or  knowledge 
of  the  said  D. ;  all  which,  by  the  records  of  the  said  Court  of  Pro- 
bate therein  remaining  appears ;  and  this  the  said  D.  is  ready  to 
verify :  Wherefore  she  prays  judgment,  and  that  the  action  afore- 
said of  the  said  plaintiff  against  her  the  said  D.  may  not  be  sustained^ 
or  that  the  said  plaintiff  may  not  have  or  maintain  the  same,  and  for 
her  costs.  S.  Skwall. 

Replication.  Replication.     And  the  said  plaintiff  says,  that  he  by  any  thing 

ed^^noUBn^en-'  ^^  ^^^  ^^^  ^'^  administratrix,  above  in  bar  by  pleading  alleged, 
tocied.  ought  not  to  be  precluded  from  his  action  aforesaid  thereof  against 

See  the  Stat,  her  the  said  D.  administratrix,  because  he  says  the  said  D.  in  said 
1784,  ch.  2.  capacity,  on  fac.,  at  &c.,  did  receive  of  one  T.  T.  a  sum  of  money, 
to  toity  the  sum  of  &c.,  as  the  estate  of  the  said  M.  deceased,  he 
the  said  T.  then  and  there  justly  owing  the  said  D.  in  her  said  ca- 
pacity, that  same  sum  of  &c.,  and  the  said  D.  did  then  and  there 
receive  the  same,  and  at  die  time  of  the  date  of  the  plaintiff's  writ 
and  suing  out  the  same,  she  had  not  nor  did  put  the  same  sum  of 
kCf  into  the  inventory  of  said  M's.  estate,  as  exhibited  to  the 
Hon.  B.  G.  Esq.  Judge  of  Probate  for  the  said  county  of  Essex, 
nor  did  she  the  said  D*  ever  account  for  the  same  with  the  said 
Judge  before  distribution  of  said  M's.  estate,  and  that  the  said  claim 
and  demand  of  said  plaintiff,  was  not  made  out  with  the  commission- 
ers aforesaid,  on  said  M's.  estate,  within  the  time  of  their  commis- 
sion, or  at  the  common  law,  or  before  referees  in  the  manner  pro- 
vided by  an  act,  entitled,  An  act  for  the  distribution  of  insolvent 
estates;  and  tliis  the  said  plaintiff  is  ready  to  verify:  Wherefore  he 
prays  judgment,  and  for  bis  damages  aforesaid,  and  for  his  costs. 

E.  Pulling. 

Demurrer.  Demxjrrer.    And  the  said  D.,  administratrix  as  aforesaid,  by  pro- 

testing, that  she  has  never  received  of  the  said  T.  T.  the  said  sum  of 
he,  and  that  she  had  never  received  in  her  said  capacity,  or  other- 
wise, from  the  said  T.  or  any  other  person  before  the  distribution  of. 
the  said  intrastate's  estate,  as  in  the  plea  of  the  said  administratrix 
mentioned,  the  said  sum  of  be.,  or  any  other  sum  not  included  in 
the  inventory  of  the  said  estate  before  such  distribution,  for  plea 
says,  that  the  plea  aforementioned  of  the  said  plaintiff,  in  his  repli- 


PLEAS  BY  EXECUTORS,  &c.  197 

cation  aforementioned  made,  is  bad  and  insufficient  in  law,  and  that  Insoltxht 
die  said  D.  has  no  necessity  to  answer  thereto ;  and  this  she  is  ready  **tatk. 
to  verify :  Wherefore,  for  want  of  a  sufficient  answer  to  the  plea  of 
the  said  D.  as  aforesaid,  she  prays  judgment  of  the  action  aforesaid 
of  the  said  plaintiff,  and  that  the  same  may  not  be  sustained  against 
her,  and  for  her  costs ;  and  for  causes  of  demurrer  in  law,  the  said 
D.  assigns  the  following,  to  vnt^  that  the  replication  aforesaid  is 
double,  informal,  and  is  made  as  to  a  plea  in  bar  of  the  debt  claim- 
ed by  the  said  plaintiff^  whereas  the  said  plea  of  the  said  D.  is  m 
bar  of  this  action  only.  S.  Sewall. 

JoiNDEH.     And  the  said  plaintiff  says,  his  replication  aforesaid.  Joinder  in  de- 
and  the  matters  therein  contained,  are  a  good  and  sufficient  answer  to  murrer. 
the  said  D's.  plea  aforesaid  ;  and  because  the  said  D.  has  not  de-  '^^  action 
nied  the  same,  nor  answered  thereto,  the  said  plaintiff  prays  judg-  miTOd*^ar£e' 
ment  as  before  for  his  damages  aforesaid,  and  for  his  costs.     Whit-  s.  J.  c,  and 
iredge  v.  Whipple,  Essex,  1790.  E.  Pulling.  ^  hJd*^**" 

Replication.     And  the  said  plaintiff  saith,  that  be  ought  not,  Replication 
by  any  thing  by  the  said  D.  in  her  plea  aforesaid  alleged,  to  be  fo*  plea  of 
precluded  from  having  and  maintaining  his  action  aforesaid  thereof  ^  tbe  pit's, 
against  her  the  said  D.  because  he  saith,  that  the  visits,  advice,  at-  demand  is  for 
tendances,  medicines,  and  medicinal  potions  mentioned  in  the  plain-  m«Mc|ne«  &«., 
tiff's  declaration,  were  all  made,  given,  and  administered  by  the  in  ^testate's 
said  plaintiff  to  the  said  A.  B.  in  and  during  his  last  sickness ;  and  last  sickness. 
this  he  is  ready  to  verify :  Wherefore  he  prays  judgment,  and  his  See  the  Stat 
damages  and  costs  to  be  adjudged  to  him.     Story  v.  Stacey.  ^^®**  ^^  ^' 

W\  Prescott. 

Replication.     And  the  plaintiff,  executor  as  aforesaid,  saith,  RepUcation 
{predudi  non,)  because,  protesting  that  the  estate  of  the  said  A.  B.  loMWency, 
is  not  insolvent  and  insufficient  to  pay  all  his  just  debts,  and  that  the  that  there  is  ne 
said  D.  did  never  represent  the  said  estate  to  be'insolvent  and  insuf-  record  of  insol- 
ficient  to  pay  all  the  justs  debts,  which  the  said  deceased  owed,  unto  ^^'^^ 
S.  D.  Esq.,  Judge  of  the  Probate  of  Wills  &£c.,  for  said  county  of 
be.,  and  further  protesting,  that  the  same  estate  is  not  now  depending, 
as  the  said  D.  above  in  pleading  alleges ;  for  plea,  the  plaintiff,  ex- 
ecutor as  aforesaid,  saith,  that  there  is  not  any  such  record  of  the 
said  A.  B.'s  estate  being  represented  insolvent  &c.,  by  the  said  D., 
administratrix  as  aforesaid,  unto  the  said  S.  D.  Esq.,  Judge  of  the 
Probate  o(  Wills  &c.,  for  said  county  of  &c.,  at  &c.,  remaining ; 
and  this  the  plaintiff  is  ready  to  verify :  Wherefore  he.     Dana^ 
executory  v.  JDean,  administrator.    Middlesex.  P.  Dana. 

JWDITJOMiL  JVOTE, 

A  special  plea  of  plene  admimstravit  is  not  necessary,  where  the 
assets  have  in  fact  been  paid  according  to  the  directions  of  the  stat- 
ute of  insolvency ;  the  mode  of  their  application  is  matter  of  evidence. 
2  Mason,  317. 

This  plea  can  be  necessary  in  those  cases  only  where  the  administrator 
either  admits  assets  to  a  limited  extent,  or  sets  up  a  right  of  retainer 
for  the  payment  of  other  debts,  to  which  they  are  legally  appropriated ; 
or,  has  paid  debts  of  an  inferior  nature,  without  notice  of  the  plain- 
tiff's claim.     Ibid. 
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Iir8oi.TB]fT  Where  the  assets  are  less  than  the  privileged  or  jH-iority  debts,  if 

■■TATS.  the  administrator  has  in  fact  applied  the  assets  in  discharge  of  such 

debts,  a  general  plene  admimstramt  will  be  good.     If  he  has  not  so 

applied  them,  he  may  plead  specially  those  debts,  and  that  he  has  no 

assets  uUrcu     Ibid. 

The  priority  debts  alluded  to  above,  are  debts  due  to  the  United 

States,  to  the  Commonwealth,  charges  for  the  last  sickness,  ^lc  (O). 

4.  Plene  Jldndnistramt. 

PuEHXAo-  Plea.     And  the  said    D.  comes  and  defends  the  wrong  and 

MiKitTftATXT.  jjjjyjy^  when  fac.,  and  says,  that  the  plaintiff  ought  not  to  have  or 
Plea.  ^'^^*  mdntain  bis  said  action  diereof  against  him,  because  he  says,  that  he 
tdminbtereL  h^s  fully  administered  all  the  goods  and  chattels,  which  were  of  the 
_  said  A.  B.  at  the  time  of  his  death,  and  (a)  that  he  has  no  goods  or 
245,*210, 211;  chattels  which  u>ere  of  the  said  A.  B,  the  testator  at  the  time  of  Ui 
Rast.  Ent  deathj  in  his  hands  to  be  administered^  nor  had  on  the  day  of  the 
152  b.  suing  forth  of  the  ori^nal  writ  of  said  jdainiiffj  nor  ever  since  ; 

m«^^'^^  ^^^  ^*^  ^^  '^  ready  to  verify,:  Wherefore  he  prays  judgment  if 
isof  theToiy   the  Said  plaintiff  ought  to  have  his  said  action  against  him,  &c.     3 

eMenceofUM    Saund.  216. 

plea,  wnidi 

would  be  bid  without  it    S  Lev.  28;    2  Saund.  216,  note  (1.) 

RepUcation.  REPLICATION.     And  the  [daintiff  says,  {predudi  fion,)  because 

^mt^a^  he  says,  that  the  said  D.  at  the  time  of  suing  fcvth  his  writ  afore- 
ih)  If  the  ac-  ^^^«  ^^  ^>  ^^  ^'>  ^^^  divers  goods  and  chattels  which  were  of 
tion  bad  been  the  said  A.  B.,  the  testator,  at  the  time  of  his  death,  wherewith  he 
^^M^  might  satisfy  the  plaintiff  (6)  his  damages  aforesaid,  by  occasion  of 
bMii"hU^  the  non-performing  of  the  promises  aforesaid,  to  wU,  at  &c. ;  and 
debt  afoieaaid,  this  he  prays  may  be  inquired  of  by  the  coimtry.  See  1  Saund. 
towit.at&«."  221,  and  2  Harr.  Ent  323. 

Note. — ^  A  question  may  be  suggested,  whether  a  general  piems  mdmm' 
itiravii  be  ever  proper  in  this  State ;  and  whether  here  a  pitme  admrnistrxb-^ 
vii  most  not  always  be  special,  and  with  reliance  upon  proceedings  under 
the  statute  of  insolvent  estates,  as  pleaded  in  pag^  195.  The  plea  of 
pUms  admniniMirwrii  is  sometimes  made  by  those  who  are  seed  as  executon 
of  their  own  wrong ;  but  then  it  seems  advisable  to  show,  what  they  have 
received  of  the  d(!ceased*s  eflects,  and  what  disposition  they  have  made  of 
them.*    See  UmSed  Siaiu  t.  Hoot,  S  Mason  R.  310. 

By  Mass.  Stat.  1783>ch.38,{S,itB  enacted,  that  executors  and  admin- 
istrators may  plead  the  ^neral  issue,  and  ^re  special  matter  in  evidence ; 
and  they  shall  not  be  compelled  to  plead  specially. 

^It  may  be  doubted  whether  the  special  matters  lo  be  giYen  in  evidenoe, 
under  the  ^reneral  issue  bj  the  provisions  of  the  statute,  are  ever  of  the  na- 
ture of  a  |4mt  adrndmistriwiL  The  statute  of  limitatiotti  is  not  admitted 
under  that  general  prtvUege.*    See  precedii^  Note^ 

5.  Retainer. 

RsTAiitaa^  Pui:a«     And  the  said  D«  comes  and  defends  &c«,  and   says, 

Pk*.  by  e\i<^  {iwiio  ni>iiO  hocau?©  he  says,  that  the  said  A.  A.  die  testator,  in 
iLu!r  i^  iUT  '^*  RtVtu«t».  10  ¥rit,  on  &c»,'at  &e.,  bv  his  certain  writing,  obligatory, 
d<^^t«il  ti»  hiui   »<'uU'\)  with  hiv^  s^NiU  and  to  tlie  Court  here  shown,  the  date  whereof 

UmI    h»  hath  ^^  MhMbM^MViL  «iv«pt  is  le  a  sumwhkh  ht  iHmh  in  syiiftclisa  of  llw 


PLEAS  BY  EXECUTORS,  &o.  l»g 

is  the  day  and  year  last  aforesaid,  and  then  and  there  made  for  a  Rktaikek. 
just  and  true  debt,  (a)  acknowledged  himself  to  be  held  and  firmly  (^)  ^'^  *^®  P^* 
bound  to  the  said  D.  in  the  sum  of  $1000,  to  be  paid  to  the  said  ^n^'^n^^l 
D.  when  he  the  said  A.  A.  should  be  thereto  required,  with  a  con-  ry  to  state,  that 
dition  thereto  subscribed,  that  if  the  said  A.  A.  his  heirs,  executors,  ^^  ^®**}  ^ 
administrators,  or  assigns,  should  and  did  well  and  truly  pay  to  the  iiSioi^h  it  ^* 
said  D.,  his  executors,  administrators,  or  assigns,  the  full  sum  6f  $500  is  usual ;  for  if 
on  and  before  &c,,  together  with  lawful  interest  for  the  same,  then  ^®  a^^J^^ 
that  obligation  to  be  void,  or  else  to  remain  in  full  force  and  virtue ;  just  one,  the 
which  writing  obligatory,  at  the  time  of  the  death  of  the  said  A.  A.  plaintiff  might 
was  in  full  force  and  effect,  not  satisfied,  discharged,  or  cancelled  ;  ^fJ^  ^^^^ , 
and  at  the  time  of  the  death  of  the  said  A.  A.,  there  was  due  to  i    Lev.  200; 
the  said  D.  upon  the  said  writing  obligatory  of  the  said  A  A.,  the  ^  ^^^'  ^^ ; 
sum  of  $515  ;  and  the  said  D.  further  saith,  that  the  said  A.  A.  in  s"**4io-  i 
his  lifetime,  to  wit,  on  &c.,  at  &c.,  made  his  last  will  and  testament,  Lut.  662; 
in  writing,  and  thereby  constituted  and  appointed  the  said  D.  (b)  ^  Saund.  880, 
executor  thereof,  and  afterwards,  to  mt^  on  the  day  and  year  last  ^^^  jtUa. 
albresaid,  there  died,  without  altering  or  revoking  the  same ;  and  By  the  same 
the  said  D.  further  saith,  that  he  hath  fully  administered  all  and  ^^  ^^  ^^^ 
singular  the  goods  and  chattels,  rights  and  credits,  which  were  of  the  ccMa^"to  *' 
said  A.  A.  at  the  time  of  his  death,  which  have  come  to  the  hands  state,  that  the 
of  the  said  D.  to  be  administered ;  and  that  he  hath  not  any  goods  ^^^  "J  J^ 
or  chattels,  which  were  of  the  said  A.  A.  at  the  time  of  his  death,  any  more  fhim 
in  his  hands  to  be  administered,  nor  had  any  on  the  day  of  the  in  case  of  a 
commencement  of  this  action,  or  at  any  time  since,  (c)  except  goods  {"^"f^Sbi 
and  chattels  to  the  value  of  $500,  which  were  not  sufficient  to  sat-   .   ,J. 
isfy  tod  discharge  the  writing  obligatory  aforesaid,  or  the  money  ^^t  is  abso^ 
due  thereon ;  and  which  he  the  said  D.  retains  in  his  hands,  towards  lutely  necessa- 
satisfaction  thereof:  and  this  &c. :  Wherefore  fcc.'     3  Went.  244,  ^'  f^'^  ®i" 

^  -  -  in     T3  ecutor  de  son 

209.  F.   BULLER.  <©rf  cannot  re- 

tain. 6  Co. SO; 
8  T.  R.  587 ;  and  6iereiore,  if  defendant  omit  this  ayerment,  the  plaintlif  may  either  demur  specially 
or  reply,  txeaUor  de  son  tort,  Esp.  N.  P.  249 ;  to  this  the  defendant  may  reply,  that  since  the  last 
contloiiaoce,  he  has  obtained  letters  of  administration  ;  and  this  will  legitimate  bis  intermediate  acts. 
2  Str.  1106',  ST.  R.  590. 

(c)  This  averment  is  of  the  rery  essence  of  the  plea ;  and  without  it,  it  would  be  bad ;  so  the  omis- 
sloii  of  *'  ever  since,"  *'  or  at  any  time  since,"  would  be  an  incurable  fault.  3  Lev.  2iB ;  Cro.  Jac. 
2S2 ;  2  Saund.  21«,  notes  (1.) 

Replication.     And  the  plaintiff,  as  to  tlie  plea  of  the  said  D.  Replication. 
above  pleaded,  inasmuch  (a)  as  he  the  plaintiff  cannot  deny  the  P«y«n«  ju<ig- 
severai  matters  therein  menUoned,  but  admits  the  same  to  be  true,  iq  future, 
prays  judgment,  and  his  damages,  by  reason  of  the  non-perform-  ^v  j^  ^^^  ^ 
ance  of  the  said  -several  promises  in  the  said  declaration  mention-  Quin,  ST.  R. 
ed,  to  be  adjudged  to  him,  to  be  levied  of  the  goods  and  chat-  i»  the  court 
tels  which  were  of  the  said  A.  A.  at  the  time  of  his  death,  and  i*^*^ng  j^. 
which,  after  satisfying  the  debt  in  the  said  plea  mentioned,  shall  ments  of  as- 
hereafter  come  to  the  hands  of  the  said  D.  to  be  administered,  s®^  ^^  futuro. 
Therefore  it  is  considered  by  the  court,  that  the  said  plaintiff  recov-  made^ofenter- 
er  against  the  said  D.  his  damages  to  be  levied  in  form  aforesaid  ingjudments 

be.      3  Went.  222,  232.  was  defective, 

for  It  reached 
oaily  to  asiets  before  the  writ,  whereas  it  ought  to  reach  assets  Intermediately  between  the  writ 
UMl  judgment.  And  Ashurst  J.,  in  the  same  case,  said,  that  as  the  plea  was,  **  that  the  executor 
hath  not,  nor  had,  at  (he  time  of  suing  out  the  writ,  nor  at  any  time  sinee,  any  assets,  he  saw  no 
olifectioa  to  the  pJaSntilf 's  replying  to  Uie  latter  part  of  the  plea,  **  ^uU  the  executor  had  assets 
since  *'  Sic.,  if  the  &ct  were  so.  Ibid,  10.  See  judgment  entered  according  to  this  opinion  of  Ash- 
nisL    1  Saund.  886,  note  (10)  ;  2  Saund.  219,  note  (2.) 
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Retainer.  Note. — ^lo  debt  against  an  executor  who  pleads  ndhing  in  hit  hands  ex^ 

cept  $10  which  he  retaint/or  hit  otot^debi,  if  the  plaintiff  replies  that  he  is 
executor  of  his  own  wrong,  and  that  he  has  goods  beyond  the  $10,  there  he 
ought  to  conclude  to  the  country ;  a  conclusion  with  a  verification  would 
be  bad ;  for  there  is  an  express  affirmative  and  negative,  R.  Yelv.  137 ; 
1  Saund.  102. 

It  is  held  to  be  optional  in  an  executor,  either  to  plead  a  retainer  of  a 
debt  due  to  him,  (which  must  be  a  debt  of  an  equal  degree^)  or  give  it  in 
evidence  on  the  plea  of  plene  adminittravit  1  Brow.  75 ;  3  ^urr.  1380, 
1385  ;  2  Bl.  Rep.  965.  If  the  defendant  is  sued,  a«  exectUoTj  and  it  admin- 
ittrator^  and  pleads  a  retainer  as  administrator,  he  should  make  profert  of 
his  letters  of  administration ;  for  the  writ  and  declaration  does  not  admit 
him  administrator.  T.  Jon.  23.  If  an  executor  de  ton  tort  plead  plene  ad- 
miniatravit  generally,  and  attempt  to  give  in  evidence  a  retainer,  there  to 
avoid  it,  the  plaintiff  must  show  a  will  and  a  rightful  executor.  6  T.  R.550. 

It  seems  necessary  to  state  some  certain  sum  in  the  plea,  or  at  least  to 
say,  goods  and  chattels  to  the  wUue  of  the  debit  aforetaid  ;  for  to  plead  gen- 
erally, ^  except  goods  or  chattels,  which  do  not  amount  tOy  or  are  not  tuffi- 
cient  to  satisfy  the  debts  aforesaid,  or  not  tdtra  what  will  tatitfy/^  or  to  the 
like  effect,  would  be  bad  for  uncertainty.  9  Rep.  109,  110;  1  Roll.  922; 
Doc.  Plac.  61,  170  ;  1  Sid.  210.  See  Entries,  Lib.  Plac.  140  ;  PI.  54,  150; 
PI.  78,  180;  PI.  135;  Lilly,  112.  But  the  omission  is  mere  form,  neither 
material  nor  traversable.     1  Salk.  312;  1  Saund.  333,  notes  (7.) 

6.   Outstanding  Debts. 

OuTsTAND-  Plea.  And  the  said  D.  comes  and  defends  &c.,  when  &c.,  and 
iwo  DEBTS,  ggyg^  [actio  non,)  because  he  says,  that  the  said  A.  A.  the  testator. 
Plea.  There  is  in  his  lifetime,  to  unt,  on  &c.,  by  his  certain  writing  obligatory, 
bond?*and^thf  sealed  with  his  seal,  became  bound  to  one  B.  B.  in  the  sum  of  $70, 
dft.  hath  fully  to  be  paid  to  the  said  B.  B.  whenever  the  said  A.  A.  should  be 
*^™*°*'^«»'®<^»  thereto  requested,  ("  with  (a)  a  condition  thereto  subscribed,  that  if 
save  9  .  ^j^^  g^jj  ^^  ^^^  j^jg  heirs,  executors,  or  administrators,  should,  and 
(a)  The  part  jjj  y^^w  ^qJ  (ruly  pay,  or  cause  to  be  paid  unto  the  said  B.  B.,  his 
mas  was  not  in  cxecutors,  administrators,  or  assigns,  the  full  sum  of  $35,  on  or  be- 
the  original ;  fore  &c.,  with  lawful  interest  for  the  same,  then  that  obligation  to  be 
ved'b"  S^"^"  void,  or  else  to  remain  in  full  force  and  virtue ;")  which  said  writing 
Court  to  be  obligatory,  at  the  time  of  the  death  of  the  said  A.  A.  was,  and  still 
added.  6  T.  R.  is  in  full  force,  not  released,  cancelled,  annulled,  or  in  anywise  paid 
^^^'  or  satisfied  ;  and  the  said  D.  further  says,  that  he  the  said  D.  hath 

fully  administered  all  and  singular  the  goods  and  chattels  which  were 
of  the  said  A.  A.  at  the  time  of  his  decease,  and  which  have  come 
to  the  hands  of  him  the  said  p.  to  be  administered,  except  goods 
and  chattels  to  the  value  of  $5  ;  and  that  he  the  said  D.  bath  not,  nor 
on  the  day  of  the  commencement  of  this  action,  or  at  any  time 
since,  had  any  goods  or  chattels,  which  were  of  the  said  A.  A.  at  the 
time  of  his  death,  in  his  hands  to  be  administered,  except  the  said 
goods  and  chattels  to  the  value  of  the  said  $5 ;  which  are  not 
sufficient  to  satisfy  the  said  debt  so  due  and  owing  on  the  said  wridng 
obligatory,  and  which  are  subject  and  liable  to  the  payment  and  satis- 
faction thereof;  and  this,  &c. :  Wherefore,  &c.     3  Went.  246. 

J.  Wallace. 

Note. — ^To  Assumpsit  against  an  executrix,  she  pleaded,  (after  pleading* 
four  judgments  recovered  against  her  as  executrix,)  "  that  the  testator  in  his 
lifetime,  on  &c.,  by  a  writing  obligatory,  became  bound  to  A.  A.  in  $2800, 
which  was  o»de  and  executed  by  B.  B.,  the  tesUtor,  to  A.  A  {atnong  other 
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ihing»)  hr  the  parpoee  of  indemnifying  A.  A.  from  and  ag^ainst  a  certain  OursTAifD- 
other  writing^  oblig'atory,  made  by  the  said  A.  A.  jointly,  and  together  with  img  debts. 
the  said  B.  B.  the  testator,  but  for  the  sole  and  proper  debt  of  the  said  B.  B. 
the  testator,  to  C.  C.  for  $800 ;  and  which  sum  of  $800  became^  and  tocu  due 
and  fayabU  in  the  life-time  of  the  taid  B.  B.  the  teslator,  and  at  the  time  of 
his  aeath,  remained^  and  was^  and  Hill  is  unpaid  ;  and  that  the  said  writing 
obligatory  is  still  in  force ;  that  upon  the  death  of  the  said  B.  B.  the  tes- 
tator, whom  the  said  A.  A.  sunrived,  to  wity  on  &,c.,  and  also  before  the 
commencemeni  of  this  action^  the  said  writing  obligatory,  so  given  by  the  said 
R  B.  the  testator,  to  the  said  A.  A.,  beeamey  and  too*,  and  still  is  forfeited, 
and  the  money  therein  contained  is  still  unpaid ;  that  the  said  D.  hath  fully 
administered  &c^  except  goods  &c.,  to  the  value  of  $1545,  which  are  not 
sufficient  to  satisfy  the  said  several  sums,  due  upon  the  said  several  judg- 
ments and  the  said  writing  obligatory  to  the  said  A.  A.,  and  which  are 
subject  and  liable  to  the  satisfaction  thereof."  On  demurrer  vt  was  object- 
ed, that  the  plea  did  not  show  that  A.  A.  was  damnified,  nor  how  the  bond 
was  forfeited ;  nor  how  the  defendant  was  liable  to  an  action  at  the  suit  of 
A.  A. ;  and  that  the  allegation  of  the  condition,  *'  am^mg  other  things,"  was 
insufficient,  but  the  Court  gave  judgment  for  the  defendant;  and  the  plea 
was  adjudged  good.     Cox  y.  Joseph^  5  T.  R.  307. 

Replication.     And  the  plaintifis  say,  (precludi  non,)  because,  Replication, 
protesting  that  the  said  plea,  and  the  matter  therein  contained,  in  '^*|®  ^^^J^ 
manner  and  form  as  the  same ,  are  above  pleaded,  are  not  sufficient  on  foot  by 
in  law  to  bar  them,  the  plaintiffs,  from  having  and  maintaining  their  fraud. 
aforesaid  action  against  the  said  D. ;  for  replication  in  this  behalf,  ,  .  xhoueh  it 
ttiey  say,  that  after  the  making  of  the  said  writing  obligatory,  in  the  ig  not  stated  in 
said  plea  alleged  to  have  been  made  by  the  said  A.  A.  to  the  said  the  plea,  whe- 
B-  B.  in  said  plea  mentioned,  and  before  the  pleading  of  said  plea,  ^^.^^f^g  ^f*^^ 
(a)  (o  vni^  on  &c.,  the  said  writing  obligatory  to  the  said  B.  B.,  and  a.  or  not,  yet 
all  money  thereon  due  and  payable,  was  fully  paid  off,  discharged,  Mr.  Lawes 
and  satisfied  unto  him  the  said  B.  B.  to  witj  at  &c. ;  but  the  plain-  Replication ^suf- 
tiSs  in  fact  further  say,  that  notwithstanding  such  payment  and  dis-  ficientiy  cer- 
charge  of  the  said  writing  obligatory  to  the  said  B.  B.  as  aforesaid,  ^^^  to  meet 
the  said  writing  obligatory  is  still  kept  on  foot  uncancelled,  by  the  g"^  3  went.° 
fraud  and  covin  of  the  said  D.  with  intent  to  defraud  them,  the  244. 
plaintifl^,  of  their  damages  by  them  sustained,  on  occasion  of  the 
premises  in  their  said  declaration  mentioned  ;  and  this  he. :  Where- 
fore, fcc.     3  Went.  243,  244.  -  N.  Lawes. 

RujoiNDER.     And  the  said  D.  protesting  that  the  said  writing  Rejoinder, 
obligatory,  at  the  time  of  the  death  of  said  A.  A.  was,  and  still  is  in  '^^^^J^  ^ 
full  force,  not  released,  cancelled,  annulled,  or  in  anywise  paid  or  " ^^^  by^fraud. 
satisfied,  says,  that  the  said  writing  obligatory  is  not  kept  on  foot  un- 
cancelled by  the  fraud  and  covin  of  the  said  D.  in  manner  and  form 
as  the  plaintiff  hatli  above  in  his  replication  alleged  ]  and  of  this  he 
puts  himself,  8z;c. 

Notes. — ^In  the  case  of  the  Bank  of  England. r.  J^orice,  (2  Str.  1028; 
8.  C.  Cas.  Temp.  Hard.  219,)  where  the  executor  pleaded  several  bonds  due 
from  the  testator,  and  set  out  the  sufns  in  the  conditions  of  them,  the  Court 
were  of  opinion,  that  at  lato,  the  penalties  are  the  debts,  as  to  those  bonds, 
where  the  days  oC  payment  are  past,  and  the  bonds  of  course  forfeited  ;  and 
on  the  issue  of  what  is  due,  must  cover  so  much  of  the  assets.  But  with 
regard  to  those  bonds,  where  the  days  of  payment  were  not  yet  come,  the 
sums  in  the  condition  were  the  debts,  and  the  assets  can  only  be  recovered 
for  them ;  for  the  executor  may  save  the  penalty  by  payment  of  the  less 
sums  at  the  times  specified  in  the  condition;  and  if  he  do  not,  it  will  be  a 
devastavit  in  him,  if  he  have  assets.     1  Saund.  333.  Note  (7.)    So  that,  <'  if 
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OuTsTAiTD*      the  bond  be  forfeited,  the  party  may  either  plead  the  penalty,- as  the  debt, 
iNQ  DSBT8.       or  the  sam  really  due ;  though  the  Court  always  recotnmeDd  the  latter.    If 
it  be  not  forfeited,  he  can  only  plead  the  sum  due."  Per  BuUer,  5  T.  R.  309. 

When  the  judgments  or  debts  pleaded  by  the  executor,  are  upon  penal- 
ties, it  seems  the  right  way  of  replying  is,  to  say,  that  the  creditor  would 
have  accepted  the  less  sums,  but  the  defendant  either  would  not  pay,  or 
had  paid  them ;  but  kept  the  judgments  or  bonds  on  foot  by  froMd  and  covin  ; 
and  the  plaintiff,  on  issue  joined  thereon,  may  give  in  evidence  such  matter 
as  will  serve  to  avoid  the  penalties.  For,  if  he  replies  generally,  that  the 
judgments  were  for  less  sums,  and  the  defendant  has  assets  above  what  will 
satisfy  them  on  that  issue,  thai  he  has  noiy  the  defendant  has  a  right  to  insist 
on  the  penalties  as  the  debts.  3  Lev.  368  ;  1  Lutw.  450.  See  Precedents. 
Lilly,  Ent.  59  ;  Co.  Ent.  152 ;  Winch.  179,  245 ;  Lib.  Plac.  158,  pi.  103, 
104,  105;  Lilly,  Ent.  120,  121,  159.  But  the  conclusion  to  the  country  in 
Lilly,  Edt.  159,  is  held  improper.  1  Ld.  Raym.  263;  1  Saund.  338.  See 
1  Saund.  334,  notis.  Plead.  Ass.  373. 

It  is  usual,  in  pleas  of  this  kind,  for  the  plaintiff,  (if  there  are  many  bonds 
outstanding,  or  judgments  unsatisfied,  pleaded  by  executor,)  to  reply  par- 
ticularly to  each  bond  and  judgment  in  his  replication.  This  would  undoubt- 
edly, according  to  the  gener^  rules  of  pleading,  be  double,  if  it  be  true, 
that  by  avoiding  any  one  judgment  or  debt  in  the  plea,  the  plaintiff  would 
be  entitled  to  recover  judgment  de  bonis  testatoris ;  and  by  replying  to 
each,  he  tenders  several  issues,  where  one  is  sufficient  to  defeat  the  defend- 
ant's plea.  But  this  is  an  anomalous  case,  in  which  the  plaintiff  is  allowed 
to  reply  to  every  judgment,  or  other  debt,  or  payment  pleaded,  or  some,  or 
one  of  them,  omitting  the  rest,  without  being  guilty  of  duplicity ;  but  the 
better  way  seems  to  be,  to  answer  only  such  judgment  as  the  plaintiff  knows 
to  be  obtained  by  fraud.  8  Rep.  132 ;  Co.  Ent.  152  ;  2  Saund.  49,  50 ;  1  Lev. 
281 ;  1  Ld.  Raym.  263;  1  Saund.  337  b.  Notis. 

ADDITIOJVjiL  JVOTE. 

ON  PLEADINGS  BT  EXECUTORS  AND  ADMINISTRATORS. 

Under  the  statutes  in  this  Commonwealth,  the  pleadings  of  admin- 
istrators and  executors  are  few  and  simple.  As  an  executor  or  ad- 
ministrator,  represents  the  deceased,  he  may  avail  himself  of  any 
defence,  which  the  deceased  might  have  had ;  and  in  cases,  where  the 
deceased  would  have  been  obliged  to  plead  specially,  the  executor^ 
under  Mass.  Stat.  1783,  ch.  38,  f  8,  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence. 

Besides  these  defences,  however,  an  executor  may  plead,  that  the 
action  is  not  brought  within  four  years  from  the  time  of  notice  of  ad- 
ministration, under  the  Stat.  1788,  ch.  66,  which  will  be  a  good  de- 
fence, although  it  may  be  within  six  years  after  the  cause  of  action 
accrued.  And  this  defence,  it  seems,  the  administrator  or  ei^cutor 
is  not  at  liberty  to  waive  ;  for,  if  in  consequence  of  a  negligence  on  his 
part  to  plead  this  statute,  a  judgment  should  be  obtained,  the  execution 
could  not  be  levied  on  the  estate  of  the  deceased,  in  prejudice  of 
heirs,  devisees,  or  purchasers ;  but  he  himself,  perhaps,  might  be  liable 
to  answer  it  out  of  his  own  estate.  See  the  opinion  of  Jackson  J. 
(15  Mass.  R.  62.)  And  here  it  may  not  be  amiss  to  observe,  that, 
even  if  real  estate  not  inventoried,  is  discovered  after  the  four  years, 
still  the  creditors  can  tnaintain  no  action  against  the  executor  or  ad- 
ministrator. Their  course  should  be  to  apply  to  him,  to  administer 
upon  it,  and  upon  refusal,  should  apply  to  the  Judge  of  Probate  for 
his  removal  from  the  trust.  See  15  Mass.  R.  143.  And  since  no 
action  can  be  maintained  against  an  heir  or  devisee,  while  the  right 
to  take  out  administration  continues  open,  he  should  procure  either 
himself,  or  some  other  to  be  appointed.     12  Mass.  R.  393. 
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Where  the  estate  is  insolvent,  the  executor  or  administrator  may  Outitajtd. 
plead  the  insolvency,  as  a  bar  to  any  action,  brought  against  him  afler  ^^^  debts. 
the  insdvency  is  declared.  And,  if  the  insolvency  should  be  declared 
after  action  brought,  he  may  avail  himself  of  it  as  a  plea  since  the 
last  continuance ;  and  if  judgment  has  been  recovered  against  the 
administrator,  and  afterwards  a  scire  facias  is  brought  on  the  judg- 
ment, suggesting  waste,  it  is  a  good  plea  in  bar,  that  since  the  re* 
covery  of  the  judgment,  the  estate  has  been  declared  insolvent. 
12  Mass.  R.  573 ;  15  Mass.  R.  323. 

But,  if  the  action  is  brought  for  funeral  charges,  or  the  expenses  of 
the  deceased  in  his  last  sickness,  &c.  which,  under  the  Stat.  1782, 
cb.  2,  §  1,  are  to  be  paid  without  deduction,  the  insolvency  of  the 
estate,  it  is  supposed,  would  be  no  bar,  without  showing  an  absolute 
deficiency  of  assets. 

If,  after  the  administrator  has  represented  the  estate  as  insolvent, 
and  a  commission  of  insolvency  is  awarded,  an  action  is  brought 
against  him,  he  may  abate  the  writ  by  pleading  the  insolvency,  and 
admitting  the  debt  But  if  he  disputes  the  demand,  the  plaintiff  may 
have  judgment,  in  order  to  ascertain  the  amount,  but  he  cannot  have 
execution.    Ibid, 

An  administrator  sued  as  executor,  or  vice  versd^  may  plead  the 
mistake  in  abatement ;  but  an  executor  cannot  safely  plead  never  ad- 
minisiraior  in  bar,  because  it  seems  every  executor  is  an  administrator, 
although  the  converse  does  not  hold.  See  1  Salk.  296 ;  5  Mod.  145. 
Besides,  the  mistake  can  be  of  no  great  consequence,  since  a  judg- 
ment in  one  capacity,  with  proper  averments,  will  be  a  bar  to  another 
action  for  the  same  cause.     Cro.  Eliz.  647. 

If  after  action  commenced,  either  of  the  original  parties  dies,  and 
an  administrator  has  been  made  a  party,  and  then  the  other  original 
party  dies,  pending  the  action,  his  administrator  also  may  become  a 
party ;  and  if  he  neglects  it,  judgment  will  be  entered  against  the 
estate  under  his  administration.     4  Mass.  R.  620. 

Where  an  administrator,  appointed  in  Massachusetts,  commenced 
an  action  against  a  debtor  of  the  intestate,  residing  in  Connecticut, 
on  a  promissory  note  given  by  him  to  the  intestate,  and  the  debtor 
pleaded  that  he  had  l^en  appointed  administrator  of  the  intestate  in 
Connecticut,  and  had  given  bonds,  and  had  included  the  debt  in  his 
inventory  there  &c.,  the  plea  was  held  good.  1 1  Mass.  R.  256.  Since 
otherwise  he  might  be  held  to  pay  the  amount  twice ;  once  here,  and 
once  in  Connecticut,  where  his  sureties  also  would  be  held.     Ibid. 

If  a  mere  stranger  is  sued  as  executor,  ho  can  plead  no  other  plea 
than  never  executor,  without  incurring  a  risk  of  becoming  executor  de 
son  tort.  Thus  if  the  defendant  pleads  fuUy  administered^  he  admits 
hhnseUto  be  executor.     Mod.  3S6. 

The  law  in  relation  to  executors  de  son  tort^  does  not  seem  to  be 
settled  in  this  Commonwealth. 

In  England,  if  one  is  sued  as  executor  de  son  tort,  by  a  creditor,  he 
may  plesi^,  fully  administered,  and  show  a  payment  of  just  debts  in 
evidence.  But  if  the  action  is  by  a  rightful  administrator  or  executor, 
he  cannot  plead  so.  See  Keb.  285 ;  Carth.  104,  cited  in  Vin.  Abr. 
Executors.  (F.  a.)  4.  And  the  reason  assigned  is,  that  no  man  shall 
intrude  himself  into  the  office  of  another.  An  executor  de  son  tort 
cannot  retain  for  his  own  debt.     Mod.  208 ;  1  Saund.  265,  n.  2. 

If  after  action  commenced  against  him,  an  executor  de  son  tort 
takes  out  administration,  it  will  purge  the  tort,  but  shall  not  abate  the 
writ.     15  Mass.  R.  323. 


204  ASSUMPSIT. 

OuTSTAND'  In  England,  if  judgment  is  recovered  against  an  executor  de  son 
iHo  DEBTS.  (^^^  \yy  ^  creditor,  though  he  may  take  advantage  of  that  judgment 
in  an  action  by  another  creditor,  yet  it  seems  it  will  not  avail  him  in 
an  action  by  the  rightful  executor  or  administrator.  However,  so 
much  as  such  creditor  was  justly  entitled  to,  from  the  estate  of  the 
deceased,  will  be  allowed  him  in  the  damages.  See  the  opinion  of 
Holt  C.  J.,  12  Mod.  471.  See  also  the  opinion  of  Parsons  C.  J.,  280. 
For  further  observations  rempecting  the  mode  of  pleading  the  various 
pleas  by  executors  6lc.,  see  Lawes  on  Assumpsit,  584.  Eke  also  post, 
Scire  Facias  against  Executors, 
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Pleadings  in  an  Action  on  the  Stat,  regulating  Fences j  1785,  c&.  52. 

Plea.  Partition  Plea.  And  for  a  further  plea  in  this  behalf,  by  leave  of  the  Court 
^6^(^*8.  land,  ^^r®  pleaded,  the  said  D.  says,  that  the  said  plaintiff  ought  not  to 
have  or  maintain  his  action  aforesaid  thereof  against  him,  because  he 
says,  that  although  true  it  is,  that  he  and  the  said  plaintiff,  on  Sic., 
were  owners  and  proprietors  in  severalty  of  two  tracts  of  land  lying 
in  N.  aforesaid,  aqjoining  to  each  other,  and  commonly  called  &c., 
and  had  before  that  time  occupied  the  same  tracts  in  common, 
without  a  partition  fence  between  them,  yet  protesting  that  said 
E.  F.  and  G.  H.,  fence-viewers  of  said  N.,  did  not  make  a  division 
of  the  partition  line  between  the  plaintiff's  and  said  D.'s  said  tracts 
of  land,  nor  assign  to  each  of  them  his  share  thereof,  as  the  plaintiff 
in  his  declaration  hath  alleged,  the  said  D.  saith,  that  the  fence,  in 
the  plaintiff's  declaration  supposed  to  have  been  built  by  him,  as  and 
for  the  share  of  the  partition  fence  between  said  tracts,  in  said  dec- 
laration supposed  to  have  been  assigned  to  said  D.  by  said  fence- 
viewers,  was,  without  bis  knowledge  or  consent,  built  and  placed  on 
his  own  land,  and  not  on  the  divisional  or  boundary  line  between 
said  tracts ;  and  this  he  is  ready  to  verify :  Wherefore  he  prays 
judgment,  if  the  plaintiff,  his  action  aforesaid  thereof  against  bim, 
ought  to  have  or  roaintam,  and  for  bis  costs.  Pbescott. 

Replication,  REPLICATION.     And  the  plaintiff  saith,  {preclvdi  non^)  because 

***  the  fence  he  says,  that  the  said  plaintiff  did  build  the  said  partition  fence  be- 
Sr boundary  ^ween  the  said  tracts  of  land,  according  to  the  assignment  in  his 
&c  declaration  mentioned,  upon  the  divisional  or  boundary  line  between 

the  said  tracts  of  land,  to  wity  at  N.  aforesaid  ;  and  of  this  he  puts 
himself  on  the  country.  Putnam. 


COVENANT. 


PLEADINGS  IN  COVENANT. 

The  action  of  Covenant,  from  its  nature^  is  grounded  on  some  deed,  Pleas  in  Cove- 
of  which  the  plaintiff  usually  makes  profert  in  his  declaration.  When  °^  "*  ^^' 
this  is  the  case,  the  defendant  is  entitled  to  oyer  of  course,  and  is  not 
compellable  to  plead  without  it ;  though,  if  he  will  undertake  to  re- 
member, he  may  plead  without  oyer.  Where,  however,  he  wishes  to 
avail  himself  of  some  covenant  or  other  clause  in  the  deed,  which  the 
plaintiff  has  omitted  to  notice  in  his  declaration,  it  becomes  necessary 
to  pray  oyer.  Com.  Dig.  Pleader.  (2  V.  4.)  With  regard  to  oyer,  see 
Introduction,  Oyer. 

After  oyer  the  defendant  pleads,  and  if  two  or  more  breaches  are 
assigned,  he  is  at  liberty  to  plead  issuably  to  some,  and  demur  to 
others.     I  Saund.  108. 

If  the  breach  is  well  assigned,  the  first  plea  in  order,  of  which  the 
defendant  can  avail  himself  in  bar  of  the  action,  is,  that  the  instru- 
ment is  not  his  deed  ;  and  this  plea  by  some  is  considered  the  general 
issue  in  this  action,  though,  according  to  others,  there  is  no  general 
issue  in  Covenant. 

1.  Under  non  est  factum^  the  defendant  may  give  in  evidence  any 
thing  that  shows  the  deed  to  be  void  at  the  time  of  bringing  the  action ; 
as,  the  coverture  of  the  covenantor  or  grantor  &o.  at  the  time  of  the 
execution  of  the  deed;  (12  Johns.  337;)  or  his  lunacy  ;  (Str.  1104;) 
so  fraud ;  (Lofil,  457 ;  13  Johns.  430.)  So  alteration  in  the  deed, 
either  by  the  grantee,  covenantee,  &c.  or  by  a  stranger,  in  a  material 
part,  whether  by  erasure,  interlineation,  cancelling,  tearing  off  the 
seal.  5  Co.  119  b.  Whelpdale's  Case.  So  that  the  deed  was  mis- 
read to  an  unlettered  man.     12  Johns.  337. 

So  delivery  as  an  escrow,  as  to  which  the  late  Chief  Justice  Parsons 
lays  down  a  distinction,  viz,  that  generally,  a  deed  delivered  as  an 
escrow  takes  effect  from  its  second  delivery ;  but  in  certain  excepted 
cases,  firom  necessity  ut  res  magis  valeaty  it  shall  take  effect  from  the 
first  delivery.  As,  where  A.  delivers  a  deed  to  fi.  as  an  escrow^  to  be 
delivered  over  to  C.  on  the  performance  of  a  certain  condition,  and 
before  the  condition  is  performed,  A.  marries,  or  dies,  or  becomes 
nan  compos^  and  afterwards  the  condition  is  performed,  and  the  deed  is 
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CoTXNAirr.  deliTered  to  C. ;  in  each  of  theae  cases  the  deed  takes  effect  from  the 
first  delivery.    2  Mass.  R.  447. 

Under  this  plea  of  nan  est  factum,  the  defendant  may  also  give  an 
evidence,  that  it  was  made  contrary  to  the  provisions  of  a  general 
statute ;  or,  for  an  unlawful  consideration ;  or,  to  carry  into  effect  a 
contract,  either  unlawful  in  itself,  or,  made  so  by  some  prohibitory 
statute,  and  consequently  void  ab  initio.  See  the  opinion  of  Sewali,  J., 
10  Mass.  R.  274. 

And  where  the  covenant  declared  on,  appears  on  the  face  of  it  to 
be  given  for  an  illegal  or  immoral  consideration,  or  one  against  public 
policy,  it  will  be  held  void,  and  judgment  will  be  arrested  after  ver- 
dict.  4  Bur.  2225.   See  the  opinion  of  the  Court,  9  Mass.  R.  501. 

But  if  by  statute  the  deed  is  voidable  only,  it  must  be  specially 
pleaded.     See  Sel.  N.  P.  475. 

So  under  this  plea  nothing  can  be  given  in  evidence,  that  shows  the 
deed  to  be  voidable  only,  and  not  void ;  as  Infancy,  Duress,  &rC.  which 
must  be  specially  pleaded. 

So  a  license  must  be  specially  pleaded,  to  avoid  the  effect  of  a 
breach  of  covenant,  being  a  collateral  matter,  and  cannot  be  given  in 
evidence  under  the  general  issue.     1  Esp.  R.  35. 

Under  this  plea,  the  defendant  may  also  take  advantage  of  a  vari- 
ance, whether  arising  from  an  erroneous  statement  of  the  legal 
operation  of  the  deed,  or  from  the  omission  of  some  matter  qualifying 
the  covenant.    Str.  1 146 ;  1 1  East,  639. 

If  the  deed  cannot  be  denied,  the  defendant  may  deny  the  breach 
of  the  covenants  contained  in  it,  upon  which  the  plaintiff  grounds 
his  action.  He  may  therefore  plead,  2.  non  infregit  conventionem. 
This  plea,  however,  is  seldom  proper,  being  too  general.  Selwyn  re- 
marks, that  he  is  not  aware  of  any  case  where  it  has  been  held  good 
on  demurrer,  and  cites  three  cases,  (3  Lev.  19,  2  Bl.  R.  1312,  and 
8  T.  R.  278,)  in  each  of  which  it  had  been  holden  bad  on  special 
demurrer.  He  thinks  it  should  be  confined  to  the  case  where  the 
declaration  states  a  single  breach  of  covenant  in  the  affirmative,  and 
concludes  with  ^*  and  so  the  defendant  has  broken  his  covenant" 
See  Sel.  N.  P.  459.     See  the  annotation  under  this  plea,  infra. 

The  defendant  may  also  plead,  3.  performance ;  as  Payment,  De- 
livery, &c.  according  to  the  nature  of  the  covenant.  This  plea  must 
be  pleaded  in  the  terms  of  the  covenant,  otherwise  it  will  be  bad  on 
general  demurrer.  1  Bos.  &  Pull.  455.  See  the  note  on  the  plea  of 
Performance,  post. 

Or,  the  defendant  may  plead  some  matter  in  excuse  of  performance, 
as,  4.  non-performance  of  a  condition  precedent,  to  be  performed  by 
the  plaintiff.     1  Saund.  320,  n.  4  ;  2  Saund.  352. 

5.  Tender  and  refusal.  This  plea  is  not  good,  where  the  defendant 
has  undertaken  to  perform  at  all  events ;  as,  to  a  stranger.  1  Lev.  191. 

But  if  he  is  hindered  by  the  plaintiff  himself,  it  will  be  a  good  plea ; 
but  this  matter  must  be  specially  pleaded. 


PLEADINGS  IN  COVENANT.  207 

So  the  defendant  may  plead,  6.  a  release*    Cro.  Car.  503.    But  it  Cotskaht. 
mnst  be  by  deed.    2  Wils.  376. 

A  release  or  discharge  of  all  actions  after  breach,  is  a  good  plea ; 
otherwise,  if  htfort  breach.     Co.  Litt.  392  b. 

So  a  release  of  covenants  htfort  breach.     Co.  Litt  292  b. 

If  a  covenant  is  joint  and  several,  a  release  to  one  is  a  good  plea 
for  both.     Salk.  574.  ^See  Cro.  Car.  551.     See  1  Ld.  Raym.  420. 

Otherwise,  if  it  is  merely  a  covenant  not  to  sue  one  ;  for  then  the 
obligee  may  still  sue  the  other.  Salk.  575 ;  8  T.  R.  168 ;  6  Taant 
289. 

A  release  of  all  actions,  will  not  bar  rent,  before  due.  Co.  Litt.  293  a. 

A  release  of  covenants,  after  a  breaehf  is  no  discharge  of  a  bond  for 
the  performance  of  covenants.    3  Lev.  69. 

A  covenant  never  to  sue  may  be  pleaded  as  a  release,  to  avoid  cir- 
cuity of  action.     Salk.  575 ;  6  Taunt.  289. 

But  if  A.  covenants  not  to  sue  B.  for  99  years,  it  is  a  covenant 
merely,  and  cannot  be  pleaded  in  bar  of  the  plaintiff's  action.  Salk. 
573 ;  Show.  46. 

7.  A  defeasance  also  is  a  good  plea,  and  Holt  C.  J.,  in  Salk,  574, 
lays  down  a  rule,  that  where  a  proviso  goes  by  way  of  defeasance,  it 
mnst  be  pleaded  by  him  that  takes  advantage  of  it ;  but,  where  it  is 
by  way  of  restriction  or  explanation  of  a  covenant,  it  becomes  part 
of  the  covenant  itself,  and  must  be  pleaded  accordingly. 

But  where  two  covenant  jointly  and  severally,  and  the  obligee 
covenants  never  to  sue  one,  this  is  merely  a  covenant,  and  not  a  de- 
feasance.    Salk.  575.     See  Sel.  N.  P.,  501 ,  tit  notis, 

8.  Accord  and  satisfaction  may  generally  be  pleaded  in  Covenant, 

if  alleged  to  be  after  breach.    But  it  seems,  it  is  no  plea  in  Covenant 

for  the  payment  of  a  certain  sum  of  money.    Su  ante,  note  to  the  plea 

of  Accord  and  Satisfaction  in  Assumpsit.    See  also  the  note  to  Satis- 

factum,  post. 

9.  Arbitnraent,  for  the  same  reasons,  efter  breach,  is  a  good  plea. 
.See  6  R.  44  a.  Blake's  Case. 

Where  the  action  is  brought  on  a  lease,  and  the  breach  is  assigned  in  Coyenant 
in  the  non-payment  of  rent,  the  defendant  may  plead,  1.  Payment  at  ^^'  '^^' 
the  day.    2  Brownl.  273,  Hare  v.  Saml.    But  not  riens  arrear,  as 
that,  though  a  good  plea  in  Debt,  for  rent,  is  bad  in  Covenant,  as  it 
admits  a  breach.     Cowp.  588. 

So  Tender  is  a  good  plea*  See  the  note  on  the  plea,  post.  See 
ante,  the  note  on  the  plea  of  Tender  in  Assumpsit. 

2.  Nil  habuit  in  tenementis.  This  is  not  a  good  plea  to  a  lease  by 
indenture,  and  the  plaintiff  might  take  advantage  of  it  by  a  demurrer, 
or  by  pleading  the  estoppel.  See  12  Mass.  R.  47.  See  also  the  an- 
notation  to  the  plea,  '*  nothing  passed,"  post. 

Neither  is  it  a  good  plea,  where  the  covenant  in  the  lease,  is  for 
the  payment  of  a  sum  in  gross.  Com.  Dig.  Pleader,  2  V.  14,  cites 
2  Tent.  99. 
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CovsNAirT.  So  nan  dimni  is  no  plea  to  a  lease  by  indentore,  and  for  the  same 
reasons ;  and  neither  of  these  pleas,  can  be  pleaded  in  sach  cases, 
either  by  the  lessee  or  his  assignee.    2  Taunt  280. 

3.  Expulsion  by  the  plaintiff  before  any  rent  became  due.  1  Saund. 
204,  n.  2.  If  the  plaintiff  replies,  that  the  defendant  re-entered  and 
continued  in  possession  until  after  the  rent  became  due,  this  replica- 
tion will  be  good ;  because  the  entry  of  the  plaintiff,  in  that  case,  seems 
to  be  a  mere  trespass.  Yin.  Abr.  Covenant-  (N.  a.)  23,  cites  Sty.  432. 
See  also  Ld.  Raym.  77 ;  Cowp.  242. 

But  where  to  such  plea  the  plaintiff  replied,  that  "  the  defendant 
re-entered,  and  so  was  possessed  of  his  former  estate,"  without  more, 
upon  demurrer,  the  replication  was  held  bad.  Sty.  432.  See  the 
annotation  on  the  plea  of  Eviction,  post, 

4.  Eviction  by  title  paramount.  Ld.  Raym.  77 ;  2  Bos.  &  Pull. 
14.  This  is  a  good  plea  for  all  rent  becoming  due  after  the  eviction, 
but  not  for  what  was  then  due.  15  Mass.  R.  268 ;  Vin.  Abr.  Rent  (O.) 
See  Hob.  82,  pi.  106 ;  2  Vent  68 ;  2  Show.  402,  in  the  opinion  of 
the  Court 

In  cases  of  eviction  of  part  by  elder  title,  the  rent  may  be  appor- 
tioned ;  but  it  is  said,  that  the  lessor  himself  cannot,  by  his  own  act, 
apportion  the  rent     See  Co.  Litt  148  b ;  Godbolt  95,  pi.  107. 

5.  Surrender.  This  is  a  good  plea,  because  by  the  surrender,  the 
lease  is  absolutely  determined. 

In  what  cases  rent  shall  be  apportioned,  see  Ca  Litt.  148  a ;  Vin. 
Abr.  Rent  (C.  a.) 

6.  Assignment  of  aU  the  tenant's  interest,  before  the  rent  sued  for 
became  due.  This  is  a  good  plea,  where  the  action  is  brought  against 
an  assignee  of  lessee ;  but  it  cannot  be  pleaded  by  the  lessee  himself, 
on  account  of  the  privity  of  contract.  Cro.  Car.  188 ,-  1  Saund.  237. 
But  an  underlease,  or  a  mortgage,  or  an  assignment  of  part,  is  not  a 
good  plea.  Doug.  455,  56 J.  Because  such  mortgagee  6lc,  is  not 
liable.  However,  it  seems  after  assignment  and  acceptance  of  rent 
from  the  assignee,  Covenant  will  not  lie  against  the  lessee,  upon  a 
covenant  in  law.    4  T.  R.  98. 

7.  Assignment  of  the  lessor's  reversion  before  rent  accrued.  The 
rent  follows  the  reversion.  See  Com.  Dig.  Rent  (B.  5.)  See  the 
note  to  this  plea,  posU 

8.  Retainer  for  repairs.     See  the  annotation  under  this  plea,  post. 
On  a  Covenant      Where  the  breach  is  assigned  in  not  repairing,  the  defendant  may 
^  ^^'          plead,  1.  That  he  did  repair. 

2.  If  the  plaintiff  is  to  deliver  timber,  he  may  plead  that  the  plain- 
tiff was  to  deliver  timber,  and  did  not.     See  Lutw.  (Nelson's)  95. 

3.  He  may  plead,  that  plaintiff's  estate  is  determined.  2  Wils. 
143.  So,  that  lessor's  interest  determined  before  breach  of  cove- 
nant 8  T.  R.  487.  But  if  lessee  has  occupied  during  the  whole  term, 
and  the  breach  is,  in  leaving  the  premises  out  of  repair,  he  will  be 
estopped  to  plead,  that  the  lessor  had  only  an  equitable  title.    Ibid. 
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Here  note,  1.  That  an  assignee  of  lessee',  is  bound  by  a  covenant  CoTurAirr. 
to  repair,  and  all  other  covenants  that  run  with  the  land,  although  not 
named.     1  Salk.  309 ;  2  H.  Bl.  133 ;  1  Dal.  210. 

2.  That,  where  the  act  to  be  performed,  relates  to  a  thing  not  in 
esse  at  the  time  of  the  lease  made,  but  concerning  the  premises  de- 
mised, as  to  build  a  wall  d&c,  it  binds  the  assignee,  if  named;  other- 
wise, not.     Selw.  N.  P.  426 ;  5  Co.  16  a.  Spencer's  Case. 

3.  If  the  covenant  relates  to  mere  personal  chattels,  or  is  to  do 
something  merely  collateral,  it  will  not  bind  the  assignee,  even  though 
named.     Ibid, 

4.  So,  on  the  other  hand,  in  general  a  covenant  merely  personal 
cannot  be  assigned.    8  Taunt.  230. 

5.  An  assignee  cannot  maintain  an  action  for  a  breach  before  his 
own  time ;  ibid, ;  and,  on  the  other  hand,  6.  An  assignee  is  in  no 
case  answerable  for  a  breach  of  covenant  before  the  assignment. 
1  Salk.  199.  Nor  after  he  has  assigned  over  again.  1  Salk.  81 ; 
Dong.  764. 

Bat,  as  it  is  usual  for  the  defendant,  when  sued  for  a  breach  of 
covenant,  if  the  breach  is  not  well  assigned  in  substance,  either  to 
demur  or  move  in  arrest  of  judgment,  it  may  not  be  amiss  to  point 
out  some  of  the  more  usual  defects  in  declarations  in  this  respect,  as 
well  as  some  mistakes  in  bringing  the  action.  And,  first,  it  may  be 
observed,  that  where  the  action  is  grounded  on  privity  of  contract,  it 
may  be  brought  in  any  county  ;  but  where  it  is  grounded  on  privity 
of  estate,  it  must  be  brought  where  the  land  lies.     1  Saund.  240. 

2.  It  should  appear  in  the  declaration,  that  the  instrument  declared 
on  is  a  deed;  and,  therefore,  if  the  declaration  is  upon  certain  articles 
in  writings  without  saying  '*  sealed,"  it  will  be  bad,  and  even  though 
on  oyer  prayed,  it  appears  to  be  sealed.  Str.  814  ;  Ld.  Raym.  1536; 
Cro.  Elliz.  571  ;  14  Johns.  207.  However,  after  verdict,  the  want  of 
the  word  *^  sealed/'  is  aided.  So  held  in  the  case  of  an  indenture. 
1  Salk.  141.  And  if  the  word  *'  deed,"  or  the  like,  is  used,  it  will 
imply  sealiAg. 

3.  The  plaintiff  must  make  profert  of  the  deed  declared  on,  or 
mast  offer  some  excuse  for  the  omission,  as  **  that  it  is  burned,"  or 
'*  lost  by  time  and  accident,"  or  "  is  in  the  hands  of  the  opposite 
party,"  or  *'  that  the  covenantor  has  torn  off  his  seal,"  &c.  If,  in  any 
such  case,  the  plaintiff  declares  with  a  profert,  he  will  not  afterwards 
be  permitted  to  show  any  such  excuse  ;  and  the  defendant  of  course 
being  entitled  to  oyer,  the  plaintiff  must  pray  leave  to  amend  by  in- 
serting the  excuse  for  omitting  profert  See  1  Saund.  9  a,  notis.  See 
the  opinion  of  the  Court  delivered  by  Putnam  J.,  2  Pick.  451. 

4.  Where  the  interest  is  several,  the  covenantees^may  sue  severally, 
though  the  covenant  in  terms  is  merely  joint :  and  where  a  covenant 
in  terms  is  joint  and  several,  yet  if  in  fact  the  interest  is  joint,  all 
must  join ;  and  if  one  brings  an  action  alone,  without  averring  the 
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CovuTAHT.     death  of  the  other  covenantees,  it  may  be  taken  advantage  of  under 
the  plea  ofnon  est  factum.     1  Saund.  154. 

5.  The  plaintiff's  declaration  must  recite  so  much  of  the  deed  as  is 
pertinent,  either  in  the  words,  or  according  to  the  legal  operation  of 
it.  1  Lev.  86;  14  Johns.  400;  2  Mass.  R.  101.  Otherwise,  the  de* 
fendant  may  pray  oyer  and  demur.  2  Saund.  366.  And  any  matter, 
which  qualifies  the  covenant,  must  be  stated,  or  the  plaintiff  will  be 
nonsuited  on  the  plea  of  non  est  factum*    Ghitty  on  PI.  354. 

6.  If  matter  out  of  the  deed,  which  alters  the  case,  is  averred,  on 
oyer,  it  will  be  bad  on  demurrer.     1  Salk.  197. 

7.  The  breach  must  be  assigned  before  action  brought.  1  Sid.  307. 
It  should  be  co-extensive  with  the  covenant.  Com.  Dig.  Plead.  47. 
If  the  plaintiff  demands  less  than  what  appears  to  be  due,  without 
showing  that  the  rest  is  satisfied,  it  will  be  bad  on  special  demurrer. 
2  Lev.  57. 

8.  If  the  covenant  is  to  do  one  of  several  things,  the  breach  must 
be,  that  the  defendant  has  performed  neither.  Otherwise,  no  cause 
of  action  appears.     1  Sid.  440 ;  1  Vent  64. 

9.  Where  the  covenant  is  to  be  performed  upon  some  previous  con- 
sideration, or  condition  precedent,  the  declaration  must  aver  either  a 
performance,  or  a  tender  of  performance,  by  the  plaintiff,  or  must 
show  that  he  was  prevented  by  the  defendant,  or  that  performance 
was  dispensed  with  by  him.  This  rule  applies  particularly  to  cases  of 
covenants  in  a  deed-poll,  where,  if  the  defendant  performs,  he  will 
have  no  remedy  to  enforce  performance  on  the  part  of  the  plaintiff 
See  Str.  569 ;  Willes,  496 ;  Doug.  684 ;  1  T.  R.  645 ;  1  Gaines's 
R.  45. 

10.  Where  the  covenants  are  dependent,  and  neither  is  bound  to 
perform  first,  the  plaintiff  should  aver  either  performance  or  a  tender 
to  perform,  or  at  least  a  readiness  to  perform,  2  Johns.  208 ;  Doug. 
684 ;  16  Johns.  R.  267  ;  15  Mass.  R.  500  ;  1  East,  619.  Qutfre,  ibio- 
ever,  of  a  mere  readiness  to  perform.  As  to  what  are  dependent  cove- 
nants, see  8  Wheaton,  217  ;  2  H.  Bl.  389;  11  Mass.  R^304.  The 
rule  now  acknowledged  seems  to  be,  that,  whether  the  covenants  are 
dependent  or  independent,  or  whether  one  is  upon  a  condition  prece- 
dent contained  in  another,  or  otherwise  expressed,  does  not  depend 
upon  the  collocation  of  the  covenants  in  the  deed,  or  upon  the  use 
of  any  formal  words  for  that  purpose;  but  merely  upon  the  agreement 
of  the  parties,  as  necessarily  implied  from  the  nature  of  the  acts,  and 
the  order  and  time,  when  they  are  to  be  performed.  See  tU  preceding 
authorities* 

11.  Where  performance  involves  a  question  of  law,  the  manner  of 
performance  should  be  shown ;  though  where  it  is  a  mere  matter  of 
fact,  a  general  averment  of  performance  is  recommended.    See  4  Day 
313,  Wright  V.  Tuttle. 

12.  In  an  action  of  Covenant,  brought  on  a  lease,  by  an  executor,  or 
an  heir,  or  an  assignee  of  the  reversion,  the  tide  of  the  lessor  must  be 
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Bhown,  in  order  that  it  may  appear,  that  his  estate  was  sach,  as  might  be  CovxirAirr. 
legally  vested  in  the  plaintiff.  For  though  the  defendant  will  be  estop- 
ped to  deny,  that  the  lessor  had  some  title,  yet  he  may  show  that  the 
lessor's  title  is  determined  with  his  death,  &c.  7  T.  R.  538.  The 
plaintiff  must  then  dedace  his  own  title  from  that  of  the  lessor,  through 
all  the  intermediate  steps.  This  he  must  do,  because  he  is  presumed 
to  know  his  own  title*;  but,  where  the  action  is  brought  against  an  as- 
signee of  the  lease,  nothing  more  is  necessary  than  to  state,  that  all 
the  lessee's  interest  in  the  demised  premises,  came  to  the  defendant  by 
assignment.  For  the  plaintiff  may  be  a  stranger  to  the  defendant's 
title.     Chitty  on  Pi.  354 ;  1  Saund.  112,  b.  n.  1 ;  4  T.  R.  75. 

In  declaring  on  the  common  deed  of  warranty,  though  it  is  sufficient 
to  assign  a  breach  of  the  covenants  of  seisin,  and  right  to  convey,  by 
negativing  the  words  of  those  covenants,  yet  a  breach  of  the  cove- 
nants of  quiet  enjoyment,  against  incumbrances,  and  general  war- 
ranty, cannot  be  so  assigned  ;  because  a  bare  denial  of  either  of  these, 
by  negativing  the  words  of  the  covenant,  does  not  set  out  a  breach 
with  sufficient  certainty,  for  the  defendant  to  know  what  he  is  to  an- 
swer. The  plaintiff,  in  assigning  his  breach  of  the  covenants  against 
incumbrances,  and  for  quiet  enjoyment,  should  specially  show  the 
nature  of  the  incumbrance,  and  the  interruption  of  which  he  com- 
plains ;  and,  in  assigning  a  breach  of  the  covenant  of  warranty,  must 
show  an  ouster  by  an  elder  title.  2  Mass.  R.  438;  see  also  4  Pick.  88. 

The  necessity  of  assigning  a  breach  sufficiently,  in  substance,  is 
obvious  from  this,  that  if  not  so  assigned,  the  defendant  shall  have 
judgment,  though  his  plea  be  bad.  2  Mass.  R.  101.  For,  in  such 
case,  he  need  not  notice  it  in  his  plea.  4  Pick.  88.  However,  if  sev- 
eral breaches  are  assigned,  and  some  are  good,  on  a  general  demurrer 
to  the  whole  declaration,  the  plaintiff  shall  have  judgment  for  those 
which  are  well  assigned.     2  Gro.  557 ;  2  Saund.  380. 

For  annotations  on  other  covenants,  see  the  notes  to  the  forms  of 
the  various  pleas. 

A  few  instances  of  bad  pleas  and  incorrect  pleading  here  foUou:^ 

Bad  Pleas  in  Covenant, 

la  Covenant,  the  defendant  pleads  a  discharge  by  parol  before 
breach  /  plea  held  bad.     Sty.  8 ;  Vin.  Abr.  Cov.     (N.  a)  21. 

In  Covenant,  on  a  covenant  to  repair,  the  plaintiff  assigned  as  a 
breach,  that  the  house  teas  burnt  down  through  the  negligence  of  the 
defendant,  and  that  he  did  not  repair  it.  Plea,  that  the  house  was  not 
burnt  down,  d&c.,  held  bad ;  because,  that  is  but  inducement ;  the  not 
repairing,  is  the  substantial  part     Idem.  22,  cites  Hard.  70. 

In  Covenant  for  rent,  defendant  pleads,  entry  by  the  plaintiff  into 
part  before  rent  due ;  plaintiff  replies,  that  defendant  afterwards  rcr-en- 
tered  and  was  possessed  of  his  former  estate.  On  demurrer,  the  repli- 
cation was  held  ill.     He  should  have  pleaded,  also,  thai  the  defendant 
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CovsiTAirT.  ceniinued  in  possession,  until  the  rent  became  tkte.  Idem*  23,  cites 
Sty.  432. 

Accord  and  satisfaction  is  a  bad  plea  before  breach  of  covenant 
Lut.  358. 

Where  the  plaintiff  assigns  as  a  breach,  that  the  defendant  did  not 
repair,  a  plea  that  the  defendant  did  not  break  his  covenant^  is  bad 
on  special  demarrer,  but  good  after  verdict*     2  Taunt.  278. 

Where  the  breach  assigned  was,  that  the  defendant,  on  certain 
days,  alleged  under  a  viz.^  did  certain  acts,  and  the  defendant  plead- 
ed, that  he  did  not  do  those  acts  on  those  days,  on  special  demurrer, 
the  plea  was  held  bad,  as  tending  an  immaterial  issue.   6  Taunt.  190. 

MisceUaneorts  Points, 

1.  In  an  action  of  Covenant  on  the  covenants  of  title  in  a  deed, 
where  the  breaches  assigned,  were  in  the  words  'of  the  deed  ;  viz., 
that  defendant  was  not  seized  in  fee,  and  had  not  good  right  to  convey, 
the  defendant  pleaded,  thai  he  was  seized  S^c,  and  had  good  right 
Spc,  to  convey,  and  concladed  to  the  country.  On  demurrer,  alleg- 
ing as  cause  of  demurrer,  the  conclusion  to  the  country,  the  plea 
was  held  good,  an  issue  being  tendered  on  a  direct  affirmation  and 

•        denial.     4  Pick.  88. 

2.  In  Covenant  at  common  law,  the  plaintiff  can  recover  damages 
only  to  the  time  of  action  brought.  4  Pick.  106.  The  same  rule  is 
applied  to  the  statute,  1793,  c.  59,  relating  to  apprentices.     Ibid. 

3.  Covenants  not  to  assign  &c.,  are  broken  only  by  a  voluntary 
transfer,  and  not  by  a  transfer  &c.,  in  consequence  of  an  adverse 
judgment,  without  covin.     3  Pick.  222 ;  see  8  T.  R.  57. 

4.  On  a  covenant  to  pay  rent,  if  the  covenantor  is  evicted  from  the 
demised  premises,  before  the  day  of  payment,  no  action  of  Covenant 
can  be  maintained  for  an  apportionment  of  the  rent.  But  if  the  oc- 
cupation has  been,  on  the  whole,  advantageous  to  the  tenant,  the 
lessor  may  maintain  assumpsit  for  a  quantum  meruit,  15  Mass.  R. 
269;  see  7  D.  &  E.  381. 

5.  In  Covenant  brought  by  the  assignee  against  the  lessee,  on  a 
covenant  that  the  assignee  should  enjoy,  free  from  arrears  of  rent, 
the  defendant  pleaded,  that  he  left  so  much  money  in  the  hands  of  the 
assignee,  to  the  intent  to  pay  it  over  to  the  lessor  in  discharge  of  the 
arrears  of  rent.  The  plaintiff  demurred,  and  the  plea  was  held  good, 
though  an  intention  is  put  in  issue.     4  Mod.  249. 

6.  Where  a  covenant  is  to  do  a  thing,  lawful  at  the  time,  and  a 
statute  makes  it  unlawful,  the  covenant  is  repealed.  So  where  a 
covenant  is  not  to  do  a  thing,  and  a  statute  is  made  which  compels 
him  to  do  it,  the  covenant  is  repealed.  But  where  a  covenant  is  not 
to  do  a  thing  which  is  then  unlawful ;  and  a  statute  afterwards  makes 
it  lawful,  the  covenant  is  not  repealed.     See  1  Sal.  198. 
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.  7.  A  covenant  for  quiet  enjoyment  generally,  is  broken  only  by  a  CorxirAjn'. 
disturbance  under  a  legal  title,  except  where  the  disturbance  is  by 
the  covenantor  himself.  In  that  case  the  covenantee  may  maintain 
an  action  on  the  covenant,  or  he  may  bring  Trespass.  But,  if  the 
covenant  is  against  particular  persons,  or  against  such  as  claim  or 
pretend  title,  covenant  may  be  maintained,  though  the  disturber  has 
no  legal  right  The  reason  assigned  is,  that  otherwise  tlie  tenant 
would  be  put  to  the  hardship  of  trying  the  right  for  the  landlord. 
8outhgate  v.  Chaplin,  Com.  R.  230 ;  10  Mod.  383. 


COVENANT. 

Pleas  in  Bar. 
1.  J^on  inf regit  ConventionenL 

Plea.     And  the  said  D.  comes  and  defends  &c.,  wheo  be.,  and  son  mnm* 
says,  that  he  bath  not  broken  the  said  covenants  in  the  said  declara-  git  coiryBif- 
tion  mentioned,  or  any  or  either  of  them,  in  manner  and  form  as  the  "O'^*'* 
said  plaintiff  hath  above  thereof  declared  against  hira  ;  and  of  this  Sm'not*brok- 
be  puts  himself  on  the  country.     5  Went.  76.  en. 

Note. — ^This  plea  of  "won  infregU  conventionem^'*^  is  only  applicable  to  cie  ^1 
cases  where  the  plaiatiff  concludes  his  declaration,  <<  and  so  the  defendant 
has  broken  his  Covenant."  AtUr  v.  Jliageen^2  Mod.  311.  For  if  the  plain- 
tiff coDcltide  his  declaration,  and  **  so  the  defendant  htUh  not  kept  his  Cove- 
nant," such  plea  would  be  bad ;  for  it  is  a  negative  to  a  negative ;  and  no 
issue  is  joined,  as  it  is  only  an  answer  argumentatiyely.  Hodgdon  v.  Eatt 
India  Company^  8  T.  R.  280.  And  it  was  admitted  in  the  same  case,  that 
where  a  party  covenants  to  do  certain  thing's,  and  an  action  is  brought 
agfainst  him  for  nothperfbrmance^  he  cannot  plead  **  non  infregU  amverUiO' 
ntm;^  for  it  is  a  negative  to  a  negative;  and  PiU  v.  RtuseU,  3  Lev.  19; 
Boone  v.  Eyrt,  2  PI.  1312,  and  Walmgham  v.  Coombe^  1  Lev.  183,  were 
said  to  be  of  that  description.     Com.  Dig.  Pleader,  (2  V.  5.) 

2.  JVon  est  Factum. 

Plea.     And  the  said  D.  comes  and  defends  &c.,  when  &cc.,  Nov  bst  fac- 
and  saySf  {actio  non,)  that  the  writing  aforesaid  in  said  declara-  ^^^* 
tion  mentioned,  is  not  his  deed ;  and  therefore  he  puts  himself  upon  ^^^'  Non  est 
the  country.  ante,  Pleadings 

Note. — ^Por  pleas  of  Infancy,  Coverture,  Escrow,  Duress,  &c.  see  the   "^  Covenant, 
head  of  Debt. 

3.  Payment* 

Plea.     And  the  said  D.  comes  and  defends  &cc.,  when  tsc,  Patickiit. 
and  saifh,  {actio  non^)  because  he  saith,  that  he  the  said  D.  hath  piea.    Pay- 
paid  the  said  sum  of  &c.,  in  the  said  indenture  contained,  with  all  ment  . 
the  interest  due  for  the  same,  to  the  plaintifl^  to  trit,  at  be. ;  and  of  (a)  In  a  Harr. 
this  be  puts  himself  upon  the  country,  (a)      6  Went.  91.  ^^  coSdL 

with  a  verification.    So,  also,  S.  P.  8  Ins.  Cler.  494. 
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pAncnr.  Plea.    Aod  the  said  D.  comes  and  defends  &c.,  when  &;c., 

Plea.  Non  est  and  saitb,  {actio  nan,)  because  be  saitb,  that  said  [supposed]  in- 
factum.  denture  is  not  his  deed ;  and  of  this  he  puts  himself  upon  the 

country. 

2.  Payment  to  And  the  said  D.  for  further  plea  be.,  saith,  {actio  non,)  because 
^'  \  'f  "iL  ^^  saitb,  that  after  the  making  of  said  articles  of  agreement,  to  unt, 
^^  ^  ^  on  &c.,  at  &c.,  he  the  said  D.  paid  to  said  plaintiff  all  the  money 
due  to  said  plaintiff  for  said  salt,  to  ivity  by  delivering  from  time 
to  time,  all  the  money  so  due  to  said  plaintiff  for  saia  salt,  to  one 
A.  A,  by  the  direction,  and  at  the  specicd  instance  and  request  (f 
said  plaintiff ;  and  this&c.:  Wherefore,  be. 

8.  Payment  to      And  for  further  plea  he.,  {actio  non,)  because  he  saitb,  that  after 

plaintiff.  ^g  making  of  the  said  articles  of  agreement,  to  wit,  on  &c.,  at  &c., 

he  the  said  D.  paid  to  the  said  plaintifi^  all  the  money  due  for  said 

salt,  according  to  the  form  and  effect  of  said  articles ;  and  this  &c. : 

Wherefore,  &c. 

Replication.  REPLICATION.     And  the  plaintiff,  as  to  the  said  plea  of  said  D. 

No  payment  by  him  secondly  above  pleaded  in  bar  says,  {predudi  non,)  because 
he  saitb,  that  the  said  D.  did  not,  after  the  making  of  said  articles 
of  agreement,  pay  to  him  the  said  plaintiff,  all  the  money  due  for 
said  salt,  in  manner  and  form  as  the  said  D.  hath  in  his  said  plea 
above  alleged ;  and  this  he  prays  &;c.     5  Went.  78,  79. 

Note. — Add  a  Bimilar  replication  to  the  third  plea. 

4.   Tender. 

TKNDsa.  Plea.    And  the  said  D.  comes  and  defends  &c.,  when  Szic.,  and 

Plea.  Tender]]  ^  to  said  breach  of  said  covenant  above  assigned,  as  to  the  sum  of 
and  refusal.       bc.,  parcel  of  &;c.,  in  said  declaration  mentioned,  says,  {oi^io  non,) 
^ea-*becau^  to  recover  any  more  or  farther  damages  than  said  sum  of  &;c.,  on 
there  is  no      Occasion  of  said  breach  of  covenant  in  this  behalf,  as  to  the  said  sum 
payment  into    of  &CC.,  against  said  D.,  because  he  saith,  that  he  the  said  D.  at  the 
Sw^No^Tr     ^™®  when  said  sum  of  &«.,  parcel  of  said  sum  of  &tc.,  became  due 
and  payable  from  said  D.  to  the  plaintiff,  to  wit,  at  &c.,  was,  and 
from  thence  hitherto  hath  been,  and  still  is  there  ready  to  pay  to  the 
plaintiff  said  sum  of  be.;  and  &at  after  the  time  when  said  sum  of 
&;c.  became  due  and  payable,  and  before  the  commencement  of 
this  suit,  to  vfit,  on  &;c.,  at  Sic.,  he  the  said  D.  offered  to  pay,  and 
then  and  there  tendered  to  the  plaintiff  said  sum  of  be.,  parcel  of 
said  sum  of  &cc.,  but  that  the  plaintiff  then  and  there  wholly  refused 
to  receive  the  same ;  and  this  be. :  Wherefore  he  prays  judgment 
if  the  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  to  recover  any  more  or  greater  damages  than  said  suai 
of  &c.,  on  occasion  of  said  breach  of  Covenant  above  assigned,  &c. 
be.    As  to  the  residue,  defendant  pleads  a  set-off.     6  Went.  77. 

Wakren. 

6.  Retainer. 

fisTAiKsa.  Plea.     And  the  said  D.  comes  aod  defends  &c.,  when  &c.,  and 

^^  on\X"  ^y^'  (^^  **^')  because  he  says,  that  well  and  true  it  is,  that  he  the 

des  to  account  for  Ifae  profits  of  an  estate,  that  dft.  eipended  a  laiger  sum  in  repain. 
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said  D.  received  the  said  <£1800  out  of  the  profits  arising  from  the  Retaivxr. 
estate  of  the  said  A,  A. ;  but  the  said  D.  further  says,  that  before 
the  receipt  of  the  said  XI 800,  to  wit^  on  &x;.,  he  the  said  D.  had 
expended  and  laid  out  the  sum  of  XIBIO,  in  and  about  repairing 
the  premises  in  the  said  articles  abovementioned,  and  other  necessary 
charges ;  wherefore  he  the  said  D.  retained  in  his  hands,  the  said 
i&1800,  by  him  received  as  aforesaid,  towards  satisfaction  of  the 
said  i&lBlO,  by  him  laid  out  and  expended  as  aforesaid  ;  and  this  he 
is  ready  to  verify  :  Wherefore,  8cc.     1  Saund.  45. 

NoTS. — ^To  this  plea  there  was  a  demurrer;  and  the  plea  was  adjodg-ed 
bad,  because  of  the  uucertainty  of  the  parts  in  italics.  For  the  defendant 
said,  that  he  had  expended  j^lSlO  in  necusary  charges^  but  had  not  shown 
what  those  necessary  charges  were,  so  that  it  might  appear  to  the  Court, 
whether  they  were  necessary  or  not.  Barker  et  nx.  v.  Tkorold,  1  Saund. 
45.  Sa  is  2  Rep.  4  a,  Manser's  case,  Latch.  16  ;  1  Lut.  421,  433. ;  5  Com. 
Dig.  Plead.  (£.  5.)  (C.  17  &c.)  But  certainty  to  a  common  intent  is  suffi- 
cient ;  that  is,  what  upon  a  reasonable  construction  may  be  called  certain, 
without  recorriog  to  possible  facts.  Co.  Litt.  303  a,  Doug.  153,  King  y. 
lAfme^  and  1  Saund  49,  note  (1.) 

Qucere,  if  the  above  plea  would  not  be  gt>od  by  erasing  the  part  in  ital- 
ics ;  or  by  stating  it  thus,  ^*  and  other  necessary  charges  in  ploughing,  ma- 
noring,  hedging,  &c.,  [as  the  case  may  be]  the  premises  ?  *' 

6.  Performance. 

Plca.     And  the  said  D.  comes  and  defends  Sic.,  when  be.,  Psbfoam- 
and  says,  {actio  non^)  because  he  says,  that  always  after  the  seal-  amcb. 
ing  and  making  of  said  indenture,  to  the  day  of  the  commencement  ^'^*  General 
of  this  action,  he  bath  fulfilled,  performed,  and  kept  all  and  singular  Tnactiou'cman 
the  covenants,  grants,  agreements,  payments,  articles,  and  contracts  indenture, 
on  the  part  of  him,  the  said  D.  to  be  fulfilled,  performed,  and  kept 
according  to  the  form  and  effect  of  said  indenture ;  and  this  be. : 
Wherefore,  be.     3  Ins.  Cler.  462. 

Note. — This  plea  of  performance  generally^  is  only  allowable  where  all 
the  Covenants  are  in  the  affirmative,  and  comprehend  multiplicity  of  mat-* 
ters,  which  are  general  in  their  nature ;  as  to  return  cM  writs,  account  for 
oil  monies  received,  fcc.,  Co.  Litt  303 ;  Cro.  El.  749 ;  2  Saund.  411.  But 
if  there  be  any  thing  specific  in  the  subject,  though  consisting  of  a  number 
of  acts,  they  must  all  be  enumerated ;  as  on  a  covenant  **  to  enfeoff  all  his 
lands,**  the  covenantor,  in  showing  performance,  must  state  them  all ;  so  if 
a  person  be  bound  to  pay  **  all  the  legacies  in  a  will,*'  be  must  specify  them 
all,  and  aver  payment  of  each ;  and  the  reason  is,  because  all  these  facta 
are  within  the  knowledge  of  the  party.  1  T.  R.  753  ;  Cro.  Eliz.  253,  749  ; 
1  Sid.  334;  5  Com.  Dig.  Plead.  C.  25,  26  ;  2  V.  13 ;  2  W.  33  ;  1  Lev.  303  ; 
1  Bui.  43 ;  1  Sid.  215.  And  if  any  of  the  covenants  be  in  the  negaiive^  those 
must  be  specially  replied  to  iu  the  negative.  Co.  Litt.  303  b.  Sty.  163 ; 
S  Saund.  411.  Or,  in  the  diqunctive,  for  then  defendant  must  show  which 
is  performed.  1  Lut.  581 ;  see  1  Saund.  117,  note  (1),  and  notes  on  pleas  of 
performaoce  to  Debt  on  bonds,  under  the  head  of  Debt. 

7.   Tender. 

Plea.      And  the  said  D.  comes  and  defends  Szx;.,  when  &c.,  and  Tsitdsr. 
says,  {actio  non,)  because  he  says,  that  after  the  said  &c.  day  of  &c.,  Pi©*-  J^^^ 
in  said  indenture  speci6ed,  to  wit^  on  iic.j  at  &c.,  the  plainuff  nolifi-  *"^'*"'^* 
ed  the  said  D.  to  deliver  to  him  the  plaintiff,  the  said  thirty  quarters 
of  wheat  at  his  mansion-house  in  &lc.,  according  to  the  form  and 
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TxifDSR.  e£^t  of  said  mdenture ;  and  the  said  D.  says,  that  afterwards,  to 
imt^  on  be.,  and  before  d^c.,  he  offered  to  deliver  the  said  thirty 
quarters  of  wheat  to  the  plaintiff,  at  &ic.  aforesaid,  to  wit^  at  his 
mansion-house  aforesaid,  there  according  to  the  form  and  effect  of 
said  indenture  ;  and  the  plaintiff  then  and  there  refused  to  receive 
the  said  thirty  quarters  of  wheat  of  the  said  D. ;  and  the  said  D. 
(a)  The  day  of  further  says,  that  always  from  the  said  &c,  (a)  day  of  S^c,  hitherto, 
the  tender.       j^^  j^^^^  ^^^^^^  ^^^  ^^jy  jg  ^^^^^  ^^  deliver  to  the  plaintiff  the  said 

thirty  quarters  of  wheat,  according  to  the  form  and  effect  of  said  in- 
denture, if  the  plaintiff  would  receive  the  same  of  him  the  said  D. ; 
and  this,  be. :  Wherefore,  &c. 

RepUcation.  REPLICATION.     And  the  plaintiff  says,  Cpredudi  fion,)  because 

Denying  the  ^^^^  acknowledging  any  thing  by  the  said  D.  above  alleged  to  be 
true,  he  says,  that  the  said  D.  did  not  offer  to  deliver  to  him  the 
plaintiff  the  said  thirty  quarters  of  wheat,  according  to  the  form  and 
effect  of  said  indenture,  as  the  said  D.  hath  above  alleged  ;  and  this 
he  prays  may  be  inquired  of  by  the  country.  3  Ins.  Cler.  472 ; 
Rast.  Ent.  134. 

Note. — Where,  as  in  this  case,  any  thing  is  to  be  done  on  notice  and 
request,  or  at  a  particular  day,  a  tender  and  reftucUy  and  ahoays  ready  fnm^ 
the  notice  or  particular  day,  is  sufficient.  See  Tender,  under  the  heads  of 
Assumpsit  and  Debt. 

Plea.  Tender  Plea.  And  the  said  D.  comes  and  defends  &c.,  when  &c.,  and 
on  the  land  be-  gg^yg^  ^^^  jjjg  plaintiff,  {octto  Tion,)  to  recover  any  greater  damages 
than  the  sum  of  $30,  because  he  says,  that  the  said  D.  was  present 
at  the  said  demised  dwelling-house  at  the  time  when  the  said  $30 
became  due  as  aforesaid,  viz,  on  &;c.,  for  a  reasonable  time,  viz.  the 
space  of  one  hour  before  sunset,  and  there  continued  until  a  reason- 
able time,  viz.  one  hour  after  sunset  on  the  same  be.  day,  and  during 
all  the  interval  of  time  aforesaid,  was  there  ready  to  pay  the  said 
$30  to  the  plaintiff;  but  the  plaintiff,  during  the  said  time  or  any 
part  thereof,  was  not  there  ready  to  receive  the  same  ;  and  the  said 
D.  saith,  that  since  the  said  &cc.  day  he  hath  always  been,  and  still 
is  ready  to  pay  the  said  $30  to  the  sfiid  plaintiff,  viz.  at  Sic.,  and 
now  brings  the  said  $30  here  into  Court,  tp  be  paid  to  the  said 

(laintiff,  if  he  will  accept  the  same ;  all  which  he  is  ready  to  verify  : 
therefore  he  prays  judgment,  if  the  said  plaintiff  ought  to  have  or 
maintain  his  said  action  thereof  against  him  the  said  D.,  to  recover 
any  greater  damages  than  the  said  $30,  Slc. 

NoTK. — ^It  should  appear  on  the  face  of  the  plea,  that  the  defendant  re- 
mained on  the  land  till  the  last  time  of  the  day  that  the  rent  could  be 
counted,  and  that  there  was  also  time  enoug-h  to  ha^e  counted  the  money 
before  sunset.  For  where  the  plea  was,  **  that  the  defendant  on  &c.,  (tka 
day  the  rent  became  due,)  was  at  and  shortly  before  the  setting*  of  the  sun  on 
that  day,  at  and  upon  the  premises,  and  was  ready  and  willing  to  have  paid  the 
plaintiff  the  sum  of"  &c.,  the  plea  was  held  bad  for  want  of  such  statement. 
4  Taunt  554,  in  the  opinion  of  Gibbs  J.  See  post,  Payment  and  Tender.  (O.) 

8.  Satisfaction. 

Satisvac-  Plea.     And  the  said  D.  comes  &c.,  when  &c.,  and  says,  {actio 

Tiow.  non,)  because  he  saith,  that  true  it  is,  that  the  said  plaintiff  demised 

Srfai  ^S^"  y^        ^'^  ^*  ^®  ^'^  demised  premises,  with  the  appurtenances, 
tiga  of'coTe-'  ^  manner  and  form  as  the  said  plaintiff  hath  by  his  said  declara- 

nanti. 
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lion  above  alleged ;  nevertheless,  for  plea,  the  said  D.  says,  that  Satisfac- 
during  the  said  term,  to  wit^  on  <tc.,  he  the  said  D.  at  the  special  '^*®** 
instance  and  request  of  the  said  plaintiff,  surrendered  to  the  said 
plaintiff  the  said  demised  premises,  with  the  appurtenances,  and  all 
the  estate,  interest,  right,  tide,  and  term  of  years  of  him  the  said  D. 
therein  then  to  come,  and  unexpired ;  in  consideration  of  which 
surrender,  he  the  said  plaintiff,  on  the  same  day  and  year  aforesaid, 
at  C.  aforesaid,  acquitted  and  discharged  the  said  D.  from  all  dam- 
ages arising  and  accruing  to  him  the  said  plaintiff,  by  reason  of 
the  breach  of  covenant  contained  in  the  said  demise  on  the  part 
and  behalf  of  the  said  D.  to  be  performed  and  fulfilled  ;  and 
this  he  is  ready  to  verify :  Wherefore  he  prays  judgment  if,  &c. 
5  yfeni.  82. 

Plea.     And  for  another  and  further  plea  pleaded  by  leave  of  the  Plea.  Payment 
Coart  here  obtained,  the  said  D.  comes  and  defends  &c.,  when  &c.,  of  money  in 
and  prays  judgment,  if  the  said  plaintiff  his  action  aforesaid  thereof  ****"  ^^^^' 
against  him  shall  have  and  maintain  ;  because  be  says,  that  after  the 
execution  of  the  said  Seed  declared  on,  and  after  the  breach  of  the 
covenant  above  supposed  by  the  said  plaintiff  in  his  declaration 
aforesaid,  to  wit,  on  &c.,  at  iiCj  he  the  said  D.  paid  to  the  said 
plaintiff  $600,  lawful  money,  in  full  satisfaction  of  all  the  damages, 
which  the  said  plaintiff  had  sustained  by  reason  of  the  breach  of  the 
said  covenant,  which  sum  the  said  plaintiff  then  and  there  accepted 
of  the  said  D.  in  full  satisfaction  of  the  said  damages ;  and  this  the 
said  D.  is  ready  to  verify :   Wherefore  he  prays  judgment,  if  the 
said  plaintiff  his  action  aforesaid  thereof  against  him  ought  to  have 
and  maintain,  and  that  his  reasonable  costs  may  be  adjudged  to  him. 

T.    ]IP ARSONS. 

Replication.     And  as  to  the  said  D/s  second  or  further  ptea.  Replication. 
the  said  plaintiff  says,  {predudi  non,)  because  protesting  that  tlie  ^^j^^g^Skc-' 
said  D.  did  not  pay  the  said  $600,  lawful  money,  in  full  satisfaction  tion. 
of  all  the  damages,  which  said  plaintiff  had  sustained  by  reason  of 
the  said  breach  of  said  covenant,  for  plea,  says,  that  he  did  not 
accept  the  said  sum  of  said  D.  in  fuU  satisfaction  of  the  said  xlam- 
ages,  as  the  said  D.  above  in  his  plea  hath  alleged ;  and  this  he 
prays  may  be  inquired  of  by  the  countr}\     Marquand  v.  Hale, 
Essex,  S.  J.  C.  1798.     See  Plead.  Assist.  334.  N.  Dane. 

Note. — ^Accord  and  Satisfaction,  or  Satisfaction,  is  no  plea  in  real  actions, 
bat  only  in  personal.  4  Co.  1.  And  in  personal  actions  it  is  no  plea  to  a 
bond,  or  a  oorenant  to  pay  a  sum  of  money,  after  the  day  of  po/ymerU ;  for, 
where  a  certain  debt  or  daty  accrues  by  the  deed  merely,  there  the  deed 
ought  to  be  avoided  by  matter  of  as  high  'a  nature.  R.  6  Co.  44  a ;  Bro. 
Dett.  174;  2  Cro.  50.  But  there  seems  some  doubt,  whether  Accord  and 
Satisfaction  may  not  be  a  good  plea  in  such  case,  before  the  day  of  'payment 
or  the  breach.  Ace.  Cro.  Eliz.  46  ;  2  Cro.  254 ;  Contra.  Lutw.  359,  on  De- 
murrer ;  Snow  y.  Franklin,  2  Cro.  100;  1  Com.  Dig.  Accord,  (A.  1,  2.)  So 
in  Covenant,  for  non-payment  of  money,  the  defendant  pleaded  a  discharge, 
(in  the  nature  of  a  release,)  without  deed  in  satisfaction  of  all  demands ; 
and,  upon  demurrer,  it  was  adjudged  bad ;  for  a  covenant  to  pay  money 
which  is  by  deed,  cannot  be  discharged  without  deed.  Rogers  v.  Payne, 
2  Wils.  376;  Yelv.  192;  Cro.  Jac.  254;  6  Rep.  44  a.  Blake's  Chse.  In 
Preston  v.  Christmas,  (2  Wils.  86,)  the  Court  adjudged,  «*  that  in  Debt  upon 
an  obligation,  without  any  condiHon,  satisfaction  must  be  pleaded  to  be  by 
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Satisfac-        deed ;"  and  quoted  Cro.  Jac.  254 ;  6  Co.  43  b.     But  if  the  obli^tion  were, 
Tioir.  wUh  condition  to  pay  money,  perhaps  it  might  be  pleaded  without  dsed.  Ibid, 

In  9  Co.  79,  it  is  said,  that  if  the  condition  of  a  bond  be  to  pay  money,  Ac- 
cord is  a  good  plea ;  bat  if  it  be  to  do  a  collateral  thing,  Accord  is  no  plea. 
But  Accord  and  Satisfaction  after  breach,  is  a  good  plea  in  Covenant  for 
damages ;  for  the  suit  does  not  accrue  by  the  deed,  but  by  the  subsequent 
breach ;  and  the  plea  is  not  in  discharge  of  the  covmcuU  itself^  but  onlv  in 
discharge  of  damages,  for  the  covenant  remains.  6  Co.  43,  44  a.  Blake's 
Case;  2  Cra  100;  Yelv.  125;  1  Esp.  N.  P.  308.  But  the  plea  seems 
doubtful,  in  a  covenant  executory^  before  a  breach.  Bad.  Ace.  359 ;  Lutw. 
Contra. ;  2  RoU.  187.  See  1  Com.  Dig.  ibid. ;  5  Com.  Dig.  Plead.  2  V.  8, 9. 
See  antef  Accord  and  Satisfaction  in  Assumpsit,  p.  174. 

Plea.  Another      Pi«EA.     And  the  said  D.  comes  and  defends  Slc.,  when  &c.,  and 

foction"*"****^  says,  {actio  nouj)  because  he  says,  that  before  the  comtDencement 

of  this  action  of  the  plaintiff,  to  vnty  on  &c.,  at  &c.,  he  the  said  D. 

by  his  certain  indenture,  demised  to  the  plaintiff  a  messuage"  of  the 

said  D.,  situate  at  &c.,  to  have  and  to  hold  to  the  plaintiff  for  and 

during  the  term  of  99  years,  if  the  plaintiff  should  so  long  happen 

Bncbhaw's^^  to  live,  in  full  satisfaction  and  discharge  of  all  the  damages,  sustained 

Case;  and  Go.  and  demanded  by  the  said  plaintiff,  on  occasion  of  the  breach  and 

Entii6.S.P.  non-performance  of  the  covenants  aforesaid,  and  of  the  entry  and 

expulsion  aforesaid  of  the  said  A.  A.  in  and  upon  the  possession  of 

the  plaintiff  in  this  behalf;  and  this,  &c. :  Wherefore,  Slc. 

Replication.  REPLICATION.     And  the  plaintiff  says,  {predudi  norif)  because 

The  demise      jj^  gjyg^  ^gj  (j^  gajj  j)^  j|(j  jjq|  demise  the  messuage  aforesaid,'^in 

satis&ction.  ^^  P'^^  aforesaid  mentioned,  to  him  the  plaintiff,  in  full  satisfacdon 
and  discbarge  of  all  the  damages,  sustained  and  demanded  by  the 
plaintiff,  on  occasion  of  the  said  breach  and  non-performance  of  the 
covenants  aforesaid,  and  of  the  entry  and  expulsion  of  the  said  A.  A. 
in  and  upon  the  possession  of  him  the  plaintiff  in  this  behalf,  in 
manner  and  form  as  the  said  D.  bath  above  in  pleadmg  alleged ; 
and  this  he  prays,  &c.     3  Ins.  Cler.  470 ;  Bro.  Red.  149. 

9.  Release. 

RxLKAss.  Plea.     And  the  said  D.  comes  and  defends  &c.,  when  8ic.,  and 

S^^*^^™*  says,  {actio  notij)  because  he  says,  that  the  plaintiff,  (a)  hy  the  name 

'  of  A.  A.  of&c.,  after  the  making  of  the  mdenture  aforesaid,  to  wii^ 

iSi^M  are  ^"  *'^*'  ?^  *'^''  ^y  *^'^  certain  writing  of  release,  which  the  said  D. 

held  to  he  nn-  Sealed  with  the  seal  of  the  plaintiff  bere  in  Court  produces,  whose 

necessaiy,  date  is  on  the  same  day  and  year,  released,  remised,  and  for  himself 

wSSnU*dee!r-  *°^  ^'*  heiTS^  executors  and  administrators,  forever  quit-claimed  to 

anditiahestta  the  said  D.,  {a\  by  the  name  of  C.  D.  ofkc.^  all,  and  all  manner  of 

omit  them.  actions  personal,  suits,  quarrels,  debts,  executions,  [covenants,]  and 

^em  piSl!  trespasses,  which  he  ever  before  that  time  had,  or  in  any  manner 

tice.    See  1  whatever  henceforth  could  have,  by  any  reason  or  cause  whatever, 

Saund.  14.  from  the  origin  of  the  world  unto  the  day  of  the  making  of  the  said 

1  mdi.  iiac.  ^™°S  of  release  ;  and  this,  ifcc. :  Wherefore,  &c.  - 

5th  e(Ut  96.    Note.  n.  2  Ins.  Cler.  669. 

RepUcation.  REPLICATION.     And  the  plaintiff  says,  {predvdi  non^)  because 

Non  est  foe-     he  says,  that  the  said  writing  of  release  is  not  his  deed  j  and  this  he 
*««•  prays  may  be  inquired  of  by  the  country.     3  Ins.  Cler.  193,  194  ; 

Thomp.  156,  429. 
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NoTS. — For  notes  on  the  plea  of  Release,  see  ante,  p.  183,  See  also  io  Debt,  Rsleask. 
p09l ;  also  Com.  Dig^.  Pleader,  (2  V  1  i  j)  (2  W  30.)  If  an  obKgor,  after  notice, 
takes  a  release  from  -the  obligee  of  an  assigned  bond,  the  Court  will  set 
aside  the  plea  of  release  on  motion.  1  Bos.  &  Pull.  447.  Or  the  plaintiff 
may  reply  the  special  facts.  See  such  replication  and  rejoinder,  7  T.  R. 
670,  notis,  CtrUb  r.  lyAeih. 

10.  Condition  Precedent. 

Plea.     And  the  said  D.  comes  &c.,  when  Slc,^  and  as  to  the  Cohtdxtion 
said  breach  of  covenant  above  assigned,  <?ays,  '{actio  now,)  because  '""Jcedewt. 
be  says,  that  the  said  D:  after  the  niaking  of  the  said  ardcies  of  Plea.  Plaintiff 
a^eement,  and  before  the  commencing  of  the  first  week  of  the  ^o^end**  £e 
said  twenty  weeks  in  said  declaration  mentioned,  io  witf  on  &c.,  and  dft.,  which  was 
on  divers  other  days  and  times  between  that  day  and  the  commence-  ^  condition 
ment  of  the  first  week  of  the  twenty  weeks  in  said  declaration  men-  ^^^^"^cove- 
tioned,  to  wit,  at  &c.  aforesaid,  did  request  said  plaintiff  to  recom-  nant 
mend  him  the  said  D.  to  her  and  her  late  husband's  customers,  to 
work  for  them,  and  to  go  with  said  D.  for  that  purpose  to  them, 
which  said  plaintiff  then  and  tliere,  to  vnt^  on  those  respective  days  ^  "^  ^^ 
and  times  refused,  and  from  thence,  hitherto,  hath  refused,  to  wit,  i^^  of  cod- 
at  <&c.  aforesaid,  contraiy  to  the  tenor  of  the  aforesaid  articles  of  ditions  prece- 
agreement;  and  the  covenant  of  said  plaintiff  being  a  condUum  pre-  g!°l'j*3^. 
Gsdent  to  the  perlbrmance  of  the  covenant  of  said  D.,  he  ought  not  2  Saond.  862. 
to  be  bound  to  the  performance  of  bis  covenant  until  said  plaintiff 
hath  in  all  things  performed  and  fulfilled  his  aforesaid  covenant; 
and  this,  Slc^  :  Wherefore,  &c.     5  Went.  75. 

11.  Evictian. 

Plea.  And  the  said  D.  comes  and  defends  &C.,  when  &c.,  and  Eyictioit. 
sa^s,  {actio  non,)  because  he  says,  that  after  tlie  sealing  and  making  Piea.  The  dft. 
of  the  indenture  aforesaid,  in  the  declaration  aforesaid  above  speci-  '^^P*  ^  <^?v®- 
fied,  and  until  &c.,  he  the  said  D.  performed  all  and  singular  the  c^q^^  ^ 
covenants  and  payments  on  the  part  of  biro  the  said  D.  to  be  per-  then  was  oiut- 
foroied  according  to  the  force,  form,  and  effect  of  the  said  indenture  ;  *^,  **y  "*  *^^®' 
and  this,  &c.  ***'•• 

And  the  said  D.  further  says,  that  after  the  sealing  and  making  of 
the  indenture  aforesaid,  to  wit,  on  &c.,  one  A.  A.,  (a)  having  a  /a)8ee4T.R. 
prior  and  better  title  to  the  premises  in  the  indenture  aforesaid  sped-  617;  8  T.  r! 
fied  and  demised  to  the  said  D.,  at  &c.,  demised,  gi:anted,  and  to  28i ;  8  T.  R, 
farm  let  the  tenements  aforesaid,  with  their  appurtenances  in  said 
indenture  menUoned,  to  one  B.  B.,  to  have  and  to  hold  the  tene- 
ments aforesaid,  with  their  appurtenances,  to  the  said  B.  B.  and  his 
assigns,  from  the  &c.  day  of  &c.,  to  the  full  end  and  term  of  five 
years  then  next  ensuing,  and  fully  to  be  completed  and  ended  ;  by 
virtue  of  which  demise  the  said  B.  B.,  afterwards  and  before  the 
&c.  day  of  &c.,  to  toit,  on  &c.,  at  <&c.,  entered  into  the  tenements 
aforesaid,  with  their  appurtenances,  and  expelled,  ejected,  and 
amoved  the  said  D.  from  the  tenements  aforesaid  ;  and  him  the  said 
D.  from  the  possession  thereof,  always  hitherto  hath  held  out,  and  yet 
holds  out ;  and  this,  &c. :  Wherefore,  ice.  3  Ins.  Cler.  484  ;  Bro. 
Red.  158. 
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12.  Covenants  kept. 

» 

KEPT^^^^*         Plea.     And  the  said  D.  comes  &c.,  when  Slc.,  and  says,  (acito 
non,)  because  as  lo  the  breach  of  covenant  aforesaid  above  sup- 
rop^rtbe'dweU  P^sed  lo  be  made  in  this,  that  the  said  D.  before  the  day  of  &c., 
iiDg-hou§e  &c.»  and  after  tlte  date  of  the  said  articles,  did  not  cause  the  said  dwelling- 
according  to     house  to  be  fully  and  effectually  finished  in  a  workman- like  manner, 
agreemen .       ^^  ^y  j^^g^jg  gjjj  purposes,  both  within  doors  and  without,  according 
to  the  plan  or  form  it  was  then,  or  was  first  intended  to  be  in,  the 
said  D.  says,  that  the  said  D.  before  the  said  Slc,  day  of  &c.  next 
after  the  date  of  the  said  articles,  did  cause  the  said  dwelling-house 
to  be  fully  and  effectually  finished  in  a  workman-like  manner,  to  all 
intents  and  purposes,  both  within  doors  and  without,  according  to  the 
plan  or  form  it  was  first  intended  to  be  in,  according  to  the  true  in- 
tent and  meaning  of  the  said  covenant  so  made  in  that  respect  as 
aforesaid ;  and  hereupon  she  puts  herself  on  the  country,  &;c. 

2.  Dft.  built  a      And  as  to  the  breach  of  covenant  aforesaid  supposed  to  be  made 

ble,  &c  '^  '  ^"  ^^^^'  ^^^^  ^^^^  ^^^  ^'  ^^^^  ^^^  '^"^'^  ^  convenient  stable,  or  a  shelf- 
house  for  brewing,  with  a  pump  therein,  the  said  D.  says,  that  she 
the  said  D.  hath  built  a  convenient  stable,  and  a  shelf-bousQ  for 
brewing,  and  hath  set  up  a  pump  therein,  according  to  the  form  and 
effect  of  her  said  covenant  so  made  in  that  respect  as  aforesaid  ;  and 
hereupon  also  she  puts  herself  upon  the  county,  be.     5  Went.  91. 

read*  to^make  P^^^-  And  the  said  D.  comes  and  defends  &c.,  when  &c., 
a  lease,  but  pit.  ^^^  says,  {acdo  non,)  because  as  to  the  breach  of  covenant  above 
did  not  tender  assigned,  he  says,  that  the  said  D.  always  from  the  time  of  the  mak- 
°°®-  ing  of  the  said  articles  of  agreement,  hath  been,  and  still  is  ready 

and  willing  to  grant  and  execute  to  the  said  plaintiff  such  lease  of 
the  aforesaid  messuage  or  tenement,  with  the  appurtenances,  as  in 
the  said  articles  of  agreement  is  mentioned,  if  he  the  said  plaintiff' 
would  have  caused  such  lease  to  have  been  prepared  and  tendered 
to  him  the  said  D.  for  the  purpose  aforesasd  ;  but  he  the  said  plain- 
tiff never  did  cause  such  lease  to  be  prepared  and  tendered  to  him 
the  said  D.  for  the  purpose  aforesaid ;  and  this  he  the  said  D.  is 
ready  to  verify :  Wherefore  &c.,  if  &c. 

2.  He  finlBfaed      And  as  to  the  said  breach  of  covenant  lasdy  above  assigned,  the 

S^coST^fito  ^*^  ^-  ^y^'  *^*  ^®  *^  ^^^  ^'  ^*^»  ^^^^^^  ^^®  s^'^  ^'  ^^y  ^^  *^- 

the  covenant.  "^^^  ^^^^r  the  making  of  the  said  articles,  in  a  good  and  workman- 
like manner,  completely  fit  up  and  finish  the  bar  and  tap-room  in 
the  aforesaid  house  by  the  said  articles  agreed  to  be  demised,  with 
proper  and  necessary  boxes,  benches,  shelves,  and  odier  fixtures,  for 
the  purpose  of  exercising  and  carrying  on  the  aforesaid  business  of 
victualler  therein,  according  to  the  form  and  effect  of  the  said  articles 
of  agreement ;  and  of  this  he  puts  himself  upon  the  country,  &c. 
5  Went.  84. 

Plea.  Themes-  Plea.  And  the  said  D.  comes  and  defends  the  wrong  and  in- 
not^oiU^^M  J"'^'  ^^^^  ^'^  ^^^  ^^y®»  (^^*^  ^^y)  because  she  says,  that  the 

out  of  repair. In  Covenant,  if  the  breach  be  for  de&ult  of  repairing,  the  dft  may  plead,  "  that 

he  repaired ; "  and  if  he  plead  this  generally ^  and  issue  Ib  Uken  thereon  after  verdict,  it  is  well ; 
thouefa,  on  demurrer,  it  would  seem  to  be  bad.  R.  2  Mod.  176.  But  quere  of  this,  and  see  5  Com. 
Dig.inead.  2  V.  16, 1».  E- 26 ;  2  W.  38.  E.  6.  But  in  Debt,  on  bond  to  repair,  a  general  plea  would 
be  good.    Rast.  Ent  162,  PI.  5.  *^     *  ^ 
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said  messua^  or  tenement,  farm-house  and  outhouses  thereto  be-  CovxirAirrs 
longing,  or  any  or  either  of  them  were  not  ruinous,  prostrate,  fallen  ^^"'• 
down,  or  out  of  repair,  as  the  said  plaintiff  hath  above  thereof  comr 
plained  against  her,  &c.;  and  of  this  she  puts  herself  upon  the 
country,  &c.     5  Went.  91.  W.  H.  Ashubst. 

Plea.  And  the  said  D.  comes  8ic.,  when  &dc.,  and  as  to  the  Plea.  0ft.  hath 
breach  of  covenant  first  above  assigned,  and  by  the  said  declaration  "^P"**"*  *^* 
above  supposed  to  have  been  made  by  him  the  said  D.,  he  the  said 
D.  says,  {Mtio  noriy)  because  he  says,  that  the  said  D.  hath  always, 
firom  the  time  of  the  making  of  the  aforesaid  indenture,  hitherto,  in 
a  fair  and  just  manner,  maintained,  repaired,  upheld,  and  kept  all 
the  said  buildings  in  the  said  breach  of  covenant  first  above  assigned 
mentioned,  with  thatch,  hedges,  ditches,  together  with  the  glass  win- 
dows, in  good  repair,  according  to  the  form  and  effect  of  the  afore- 
said indenture,  and  the  covenant  of  him  the  said  D.  in  that  behalf 
made  as  aforesaid,  to  trit,  at  &c. ;  and  of  this,  &;c. 

And  for  further  plea  as  to  so  much  of  the  said  breach  of  cove-  2.  As  to  part  of 
Dant  first  above  assigned,  and  by  the  declaration  supposed  to  have  £^^2^^^^ 
been  made,  as  relates  to  the  thatch  of  the  said  buildings  in  the  said  dent,  and  that 
breach  mentioned,  he  the  said  D.  by  leave  &c.  says,  that  the  said  ^^  ^  ^^ 
plaintifiT,  {actio  non,)  because  he  says,  that  before  the  commencement  "^J  tTiepS* 
of  the  action  of  the  plaintiff  against  him  the  said  D.  in  this  behalf)|  &c. 
to  wit^  on  the  day  and  year  in  the  said  breach  of  covenant  first  above 
assigned  mentioned,  the  said  thatch  of  the  said  buildings  in  the  said 
breach  mentioned,  was  by  and  through  the  force  and  violence  of  the 
wind  and  tempestuous  weather,  blown  off,  damaged,  and  destroyed ; 
and  the  said  buildings  did  thereby,  and  not  by  or  through  any  default 
of  the  said  D.  in  the  maintaming,  repairing,  upholding,  and  keeping 
thereof,  become  ruinous  and  in  decay  in  the  thatch  thereof,  as  in 
the  said  breach  of  covenant  first  above  assigned  is  alleged  ;  whereof 
he  the  said  plaintiff  afterwards,  and  before  the  commencement  of 
the  action  of  him  the  said  plaintiff,  to  witj  on  the  day  and  year 
aforesaid,  had  notice,  to  vnty  at  &c.  >  and  the  said  D.  in  fact  further 
saith,  that  immediately  after  the  said  thatch  had  been  blown  off  as 
aforesaid,  he  hath  used  all  due  diligence  in  and  about  the  repair  of 
the  said  build'uigs,  in  respect  to  the  aforesaid  thatch  thereof,  and 
hath  endeavoured,  as  much  as  in  him  lay,'  to  repair  and  amend  the 
same  in  that  particular,  but  he  hath  not  as  yet  been  able  so  to  do, 
nor  hath  a  sufficient  or  reasonable  and  proper  time  for  that  purpose 
as  yei  elapsed  5  and  this  he  the  said  D.  is  ready  to  verify  :  Where- 
fore, &c. 

And  as  to  the  said  breach  of  covenant  lasdy  above  assigned,  and  8  As  to  the  last 
by  the  said  declaration  supposed  to  have  been  made  by  the  said  D.,  ^*^„^/*'**  *^* 
he  the  said  D.  says,  {actio  non,)  because  he  says,  that  he  the  said  away  hayr&e. 
D.  did  not  at  any  or  either  of  the  said  days  or  times  in  the  said 
breach  of  covenant  lastly  above  assigned  mentioned,  carry  off,  or 
from  the  said  demised  premises,  any  of  the  hay,  straw,  fodder,  mud, 
manure,  or  ^compost,  which  arose,  grew,  or  was  made  upon  the 
said  demised  premises,  in  manner  and  form  as  the  said  plaintiff 
hath  above  thereof  complained  against  him  the  said  D. ;  and  of 
this,  &c. 
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CoTUTAvn  And  for  further  plea  as  to  the  said  breach  of  covenant  laady  abore 
*xvT.  assigned,  and  by  the  said  declaration  supposed  to  have  been  made 

4.Anotherpi6a  by  the  said  D.,  he  die  said  D.,  by  like  leave  &c.,  says,  {actio  n&n,) 
lea^  mS*^-  "^^^^use  he  says,  that  he  the  said  D.,  at  the  severaJ  times  in  the 
cense  '  said  declaration  in  that  respect  mentioned,  by  the  leave  and  license 

of  the  said  plaintiff  to  him  the  said  D.  for  that  purpose  first  given 
and  granted,  did  carry  off,  and  from  the  said  demised  premises  in 
the  said  declaration  mendoned,  the  said  hay,  straw,  fodder,  mud, 
manure,  and  compost  in  the  said  breach  of  covenant  lasdy  above 
assigned  mentioned,  and  laid  and  bestowed  the  same  elsewhere  than 
upon  the  demised  premises,  to  trit^  at  8z;c. }  and  this,  d^c  :  Where- 
fore, &c.     6  Went.  73.  W.  Baldwin. 

Pie&.  DO.  did  Pcea.  And  the  said  D.  comes  and  defends  be,  when  8cc.,  and 
render^  aT"  ^X*'  {oc^  »on,)  because  he  said,  that  the  said  D.,  from  the  time  of 
the  end  of  the  the  said  death  of  the  said  A^  A*  the  testator,  in  the  said  declaration 
^™-  mentioned,  and  during  the  continuance  of  the  said  term  in  the  said 

8.  P.  8  Ine.  declaration  mentioned,  did  well  and  sufficiently  repair,  maintain,  and 
Cler.  480.  keep  the  said  messuage  or  tenement,  hedges,  ditches,  and  all  and 
singular  the  premises  m  the  said  declaration  mentioned,  in  good  and 
sufficient  repair,  and  at  the  determination  of  the  said  term,  did 
quietly  and  peaceably  leave  and  yield  up  the  same  well  and  suffi- 
ciently repaired,  in  all  things  tenantable,  according  to  the  form  and 
effect  of  the  said  indenture,  to  wit^  at  &c. ;  and  of  this,  &c. 
6  Went.  90. 

Plea.  Thedft      Pl£a.     And  the  said  D.  comes  and  defends  &c.,  and  ?ays,  {actio 

diuinff^  ^^  ^^^^^^)  hecause  he  says,  that  he  well  and  sufficiendy  repaired,  sustain- 

yea^&c.         ^^9  ^^^  defended  against  the  wind  and  rain,  the  tenement  aforesaid, 

at  his  own  costs  and  expenses  during  the  year  elapsed  of  the  term 

aforesaid;  and  of  this  he  puts  himself  on  the  country.     3  Ins. 

Cler.  480. 

Plea.  License.  Plea.  And  now  the  said  D.  comes  and  defends  8z;c.,  when  Sic., 
and  as  to  the  said  supposed  breach  of  covenant  lasdy  above  assigned 
in  the  plaintiff's  declaration,  the  said  D.  says,  that  the  plainti^  his 
action  aforesaid  against  him  the  said  D.  ought  not  to  have  or  main- 
tain, because  he  says,  that  he  the  said  D.  did  plough  and  break  up 
the  parcel  of  land  m  said  plaintiff's  declaration  mentioned,  by  the 
leave  and  license  of  the  plaintiff  to  him  the  said  D.  for  that  purpose 
first  given  and  granted,  to  mt,  on  S^c.,  at  &dc.  ;  and  this  he  is  ready 
to  verify  :  Wherefore,  &c. 

Replication.  REPLICATION.     And  the  plaintiff  says,  (predudi  nouj)  because 

wx.    1  ^r ,.      j^^  ^^^^^  ^^^  ^^^  ^j  j^^^  ^j.  jj.^  ^^^  wrong,  and  without  the  leave 

or  license  of  the  plaintiff,  did  plough  and  break  up  the  said  parcel 
of  land  in  the  plaintifi^s  declaration  mentioned,  in  manner  and  form 
as  the  plaintiff  hath  above  thereof  complained  against  him  in  the 
said  declaration  ;  and  this  he  prays  may  he  inquired  of,  &c. 

13.  Inevitable  accident. 

ImviTABLs  Plea.  And  the  said  D.  in  his  proper  person  comes  and  defends 
H*^™*The       ^^^  ^^"^^  ^^  'ojuryj  when  &c.,  and  says,  {(uUio  won,)  because  he 

house  was  burnt  down  in  a  graat  firb,  and  rebuilt  before  the  action  was  brought. 


Denial  of  li- 
cense 
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nys,  that  after  the  demise  of  the  aforesaid  dwelling*house  with  the  immr. 
appurtenances  in  form  aforesaid,  made  to  the  said  D.  by  the  plain-  -^cciDBirr. 
tiff's  father,  and  before  the  said  dwelling-house  was  fallen  down  and 
ruinous,  ie  vntj  on  &c.,  at  Sic.,  he  the  said  D.  granted  and  assigned 
to  one  A.  A.,  his  executors,  administrators,  and  assigns,  the  aforesaid 
dwelling-house  with  the  appurtenances,  and  all  the  estate,  right,  title, 
and  term  of  years  of  him  the  said  D.  of  and  in  the  same  then  to 
come  and  unexpired  ;  by  virtue  of  which  said  grant  and  assignment, 
be  the  said  A.  A.  entered  into  the  said  dwelling-house  with  the  ap- 
purtenances, and  was  possessed;  and  being  so  possessed  thereof, 
the  said  D.  further  says,  that  the  dwelling-house  aforesaid,  with  the  * 

appurtenances,  was  afterwards  burnt,  destroyed,  and  wboUy  con- 
sumed by  a  great  fire,  which  burnt  and  consumed  tbe  greatest  part 
of  the  city  of  London ;  and  that  in  a  convenient  time  after  the 
destruction  of  the  said  dwelling-bouse,  and  before  the  commence- 
ment of  this  action  of  the  plaintiff,  to  witj  on  etc.,  tbe  said  dwelling- 
bouse,  with  the  appurtenances,  was  by  him  the  said  D»  well  and 
sufficiently  repairea,  rebuilt,  supported,  upheld,  and  maintained  with 
needful  and  necessary  reparations  and  amendments,  and  still  is  in 
good  and  sufficient  repair,  according  to  the  form  and  effect  of  the 
indenture  aforesaid ;  and  this,  ice. :  Wherefore,  &c. 

NoTX. — ^This  plea,  in  the  ori||^liial,  was  demarred  to  for  want  of  the  part 
in  italics ;  and  it  was  decided  hy  the  Court,  that  the  defendant  should  have 
stated  in  his  plea,  by  whom  the  house  was  rebuilt ;  and  they,  therefore, 
g^ve  judginent  on  the  demurrer  for  tbe  plaintiff.  tTaUon  v.  JFaUrhowe^ 
2  Sannd.  4t0.    Saonden,  however,  doubted  if  it  were  necessary. 

14.  Expulsion. 

Plka.     And  the  said  D.  comes  and  defends  &c.,  when  &c.,  and  Exptn-siow. 
says,  {actio  nan,)  because  he  savs,  that  after  the  making  of  the  in-  piea.  The  pit. 
denture  aforesaid,  and  "  before  the  suffering  of  any  of  the  premises  entered  into  & 
to  be  so  out  d*  repair,  as  in  the  declaration  aforesaid  mentioned,  and  ^It  from^e 
before  the  said  &c.  day  of  be.,  to  wit,  on  &c.,  the  plaintiff  entered  demised  piem- 
into  the  demised  premises^  and  the  said  kiln,  parcel  of  the  demised  >»<»• 
premises,  pulled  down,  and  him  the  said  D.  from  the  said  demised 
premises,  and  from  the  use,  occupation,  and  possession  thereof,  exr 
pelled  and  amoved,  and  the  said  D.  so  expelled  and  amoved  from 
thence  to  the  end  and  expiration  of  the  said  term  held  out"  from  the 
use,  occupation,  and  possession  of  the  demised  premises ;  and  this, 
be. :  Wherefore,  be. 

Replication.     And  the  plaintiff  says,  (predudi  non,)  because  Replication. 
she  says,  "  that  she  did  not  expel  and  amove,  and  hold  out  the  said  j^^?,,^ 
D.  from  the  use,  occupation,  and  possession  of  the  demised  premi-  mjumer,  &c. 
ses,  in  manner  and  form  as  the  said  D.  bath  above  alleged  ; " '  and 
this  she  prays  may  be  inquired  of  by  the  country. 

Note. — ^This  plea  is  drawn  from  the  case  of  Hodgkin  v.  Queenborough, 
WilJes,  129.  In  that  case,  the  defendant  pleaded  to  the  whole  declaration, 
an  entry,  palling  down  and  expulsion  from  a  part  only,  it  was  adjudged  bad, 
hecaiMe  so  pleaded.  Though,  bad  an  action  been  brought  for  not  repairing 
that  varHcular  parcel  only,  the  plea  might  hare  been  good.  And  it  was 
decided,  that  to  an  action  for  not  repairing,  the  defendant  might  plead,  that 
before  the  cause  of  action  accrued,  the  plaintiff  entered  and  pulled  dawn 
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Expiri.ttoir.  Aa  premttM,  €md  expelled  him ;  and  a  replication  by  the  plaintiifl^  that  he 
did  not  expel  &G.9  in  manner  and  form  &c.»  would  be  grood ;  for  the  expal- 
sion  is  the  material  part  of  the  plea,  and  neither  the  entry  nor  pulling^ 
down  ifi  an  expulsion.  To  an  action  for  not  repairing  several  premises,  the 
defendant  cannot  plead  an  expulsion  from  a  part. 

15.  Determination  of  Estate, 

DETKunirA-       Pi^EA,     And  xh6  said  D.  comes  and 'defends  &c.,  when  8ec.,  and 
TATTB^'  "'     says,  (oc^io  non,)  because  he  says,  "  that  before  and  at  the  time  of 
\  making  the^  indenture  aforesaid,  the  plalnttfT,  and  A.  A.,  his  said 

tion^on  ^  in^  ^^^^^ '"  ^'S'^^  of  the  said  A.  A.,  were  seised  in  their  demesne  as  of 
denture  for  not  freehold,  to  vjit^  for  and  during  the  life  of  the  said  A.  A.,  of  and  in 
repaijln^,  that  ^jig  demised  premises ;  and  that  after  the  making  of  the  said  inden- 
estate^wi^  de'  ^^^^9  ^^^  before  the  expiration  of  the  terra  aforesaid,  io  tvity  on  8ic., 
tennined.         the  said  A.  A.  died,  io  wit^  at  &p. ;  whereupon  the  indenture  afore- 
said, and  the  term  aforesaid  thereby  created,  and  the  interest  and 
estate  of  the  plaintiff,  of  and  in  the  said  demised  premises,  ceased, 
and  became,  and  were  wholly  void,  ended,  and  determined ;"  and 
the  said  D.  further  avers,  that  after  the  making  of  the  indenture 
aforesaid, 'the  said  demised  premises,  or  any  part  thereof,  '*  did  not 
become,  or  were  ruinous  &c.,  at  any  time  during  the  life  of  the 
said  A.  A.  ;*'  and  this,  &c. :  Wherefore,  &c. 

NoTX. — ^This  plea  is  framed  from  the  precedent,  and  case  of  Blake  v. 
Foeter,  (8  T.  R.  488;)  which  was  covenant  on  an  indenture  made  by  the 
plaintiff  and  his  wife ;  and  on  demurrer,  the  Court  were  prepared  to  ad- 
judge it  g^ood,  but  the  plaintiff  withdrew  his  demurrer.  The  objections  on 
the  demurrer  were,  that  the  defendant  bad  not  alleged  the  title  of  the  hus- 
band and  wife;  but  had  attempted  to  plead  a  particular  estate,  without 
shovnng  the  commencement  of  it ;  and  that  he  had  not  shown,  that  the 
defendant  had  not  any  estate  of  his  own  in  the  premises,  nor  admitted,  nor 
denied,  that  any  estate  passed  from  the  plaintiff  by  the  indenture.  See 
also  2  Wils.  143. 

Althoug'h  it  be  a  g^eneral  rule,  that  where  a  lease  is  by  indenture',  the 
lessee  is  estopped  from  alleging  that  the  lessor  had  no  interest  during  the 
joint  lives  of  lessor  and  lessee  ;  yet,  if  in  truth  the  lessor  was  but  tenant  ibr 
life,  the  lessee  is  not  prevented  from  saying  so,  in  an  action  of  Covenant 
brought  by  the  heir  of  lessor  after  his  death.  For  in  this  case,  an  interest 
passed  from  the  lessor  at  first ;  and  the  lessee  is  not  estopped  to  show  it 
determined.  2  Wils.  143 ;  8  T.  R.  488 ;  2  Saund.  418.  Notis.  6  Rep.  15  a. 
Treport's  Case. 

16.  J^To  Eviction. 

9^0' EvzcTioir.  PcEA.  And  the  said  D.  comes  and  defends  &c.,  when  c&c., 
Plea,.thatA.A.  and  says,  {actio  non^)  because,  (a)  protesting  that  she  the  said  D. 

frlmftV''^.  ^^^  ^^^  ^^^  ^^^  ^^  levying  the  Urn  aforesaid,  hitherto,  well  and 
iaes.  faithfully  kept  her  covenant  of  the  said  warranty  on  her  part  to  be 

(a)Thedec]a-  kept,  and  protesting  also,  that  the  said  A.  A.,  irom  the  time  of  his 
ration  stated,    entering  into  the  said  tenements,  had  not  any  lawful  right  or  title  to 

"UiatoneA.A.  J  /  & 

after  the  commencement  of  the  term  aforesaid,  and  durins  the  term  aforesaid,  and  before  the  day  of 
eommeneing  this  action,  to  wit,  on  &c.,  haoing  a  lawfiuri^ht  and  title  to  the  tenements  (jfore- 
saidf  entered  into  the  same  upon  the  possession  of  the  plaintiff,  and  ejected,  and  amoved,  and  ex- 
pelled the  plaintiff  against  his  wHl,  by  due  process  of  law,  from  the  possession  &c.,  and  still  keeps 
and  holds  out  him  the  plaintiff  so  thereof  expelled  from  his  possession  thereof.*'  It  should  have 
Bteted,  that  A.  A.,  before  or  at  the  time  of  the  date  of  the  grant  to  the  plaintiff,  had  a  lawful  UUe. 
1  Saund.  181,  notis ;  4  T.  R.  617. 
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the  same  tenements,  with  the  appurtenances;  for  plea,  she  the  said  NoEtictiok. 
D.  says,  that  the  said  A.  A.  did  not  eject,  expel,  or  amove  the  said 
plaintiff  from  the  possession  and  occupation  of  the  said  tenements, 
as  the  said  plaintiff  has  above  thereof  declared  against  her ;  and 
this  she  is  ready  to  verify  :     Wherefore,  &c. 

Replication.  And  the  said  plaintiff  says,  that  he,  notwithstand-  Replication, 
ing  any  thing  by  the  said  D.  above  in  pleading  alleged,  {preclvdi  non,)  ^'  ^'  ^^^  ®J®^*- 
because  he  says,  that  the  said  A.  A.  did  eject,  expel,  and  amove  the 
said  plaintiff  from  the  possession  and  occupation  of  the  said  tenements, 
in  manner  and  form  as  he  the  said  plaintiff  has  above  thereof  com- 
plained against  her ;  and  this  he  prays  may  be  inquired,  &c.  fVot- 
ton  V.  Hehy  2  Saund.  176, 

NoTX. — It  has  been  frequentlj  decided,  that  in  actions  of  covenant  for  See  plea  stat- 
quUi  er^oymentj  or  debt  on  bond  for  the  same,  an  assig'Dment  of  the  breach,  ing  title   in  8 
that  the  person  evicting^  had  lawful  iiUe  at  or  before  the  grant  to  the  plain-  ^°^*  ^i^r.^  ^^* 
Hff^  was  sufficient,  without  showing  or  setting^  out  the  title  of  such  person,  ^f?*  Rediv. 
because  the  plaintiff  is  a  stranger  to  it.   2  Saund.  181  ;  4  T.  R.  617  ;  8  T.  R.  *^" 
281 ;  2  Bos.  &  Pull.  14.     But  an  ayerment  only,  that  the  person  evicting 
had  lawful  title,  without  stating  at  the  time  of  the  grant  to  the  plaintiff,  or 
before^  such  person  had  title,  would  be  bad,  eyen  after  verdict,  because  too 
general.     1  Show.  70;  2  Saund.  181.    But  in  an  action  of  covenant,  that 
^  the  grantor  has  good  right,  full  power,  and  lawful  authority  to  grant,"  it 
is  held,  that  the  breach  may  be  as  general  as  the  covenant,  to  tot/,  that  he 
had  not  good  right,  &c.  in  the  very  words  of  the  covenant,  without  stating 
any  evictioD  or  interruption.  9  Rep.  60 ;  S.  C.  Cro.  Jac.  304. 

17.  Surrender. 

PuiA.     And  for  further  plea  &c.,  the  said  D.  says,  that  the  said  STm&ENDBR. 
D.  after  the  making  of  the  said  indenture  in  the  said  declaration  Plea  to  an  ac- 
mentioned,  and  before  the  said  A.  A.  ejected,  expelled,  put  out,  and  J?^"  **y.  J®*"*® 
removed  the  said  plaintiff  from  the  possession  of  the  said  premises,  joyment,   that 
to  wii^  on  Sic.,  at  Sec.,  by  a  certain  indenture  then  and  there  made  lessee  suiren- 
betweeo  the  said  D.  of  the  one  part,  and  the  said  plaintiff  of  the  ^'^'^^n**' 
other  part,  one  part  of  which  said  last  mentioned  indenture,  sealed  lease, 
with  the  seal  of  the  said  plaintiff,  he  the  said  D.  now  brings  into 
Court  here,  the  date  whereof  is  the  day  *and  year  last  aforesaid,  SeePreced. 
t"  the  said  D.  demised  the  said  premises  unto  the  plaintiff  for  the  ^^  Ent  Pi. 
term  of  Sue.,  determinable  &c.,  in  which  said  indenture,  the  said 
D.  covenanted  fcc.*']  (o) ;   by  virtue  of  which  said  indenture,  the  (a)  Here  in- 
said  plaintiff  afterwards,  to  wit,  on  Sec.,  at  fac.,  entered  in  and  up-  ^^^^^  "^^^^ 
OD  the  said  demised  premises,  with  the  appurtenances,  and  became,  ^oymen?"* 
and  was  possessed  thereof  for  the  said  term  to  him  thereof  claimed,  which  was  on- 
determinable  as  aforesaid  ;  and  this  he  is  ready  to  verify  :     Where-  '^^g^^*  ^^ 
fore,  fac.,  if  &tc.     6  Went.  86.  F.  Buller.      his  assigns,  and 

,   ,    -  in      not  stransers. 

Note. — ^If  lessee  for  life  accept  a  lease  in  writing,  though  it  be  only  for 

yean,  from  the  lessor,  it  will  be  a  surrender ;  so  if  lessee  for  years  accept  a 

new  lease  from  his  lessor,  it  will  be  a  surrender  in  law,  if  the  second  lease 

be  a  good  one.     4  Burr.  1980,  WU»on  v.  SewaU ;  %b.  2210 ;  Al.  59  ;    Plowd. 

106  a ;  2  Roll.  Ab.  495    F.  pi.  9.     And  it  is  equally  a  surrender,  though 

the  new  lease  is  to  begin  at  a  future  day,  or  on  condition.     5  Rep.  lib. 

Ire's  Case ;  Cro.  Eliz.  522 ;  S.  C, ;  2  Roll.  496 ;  PI.  10 ;  Moor,  636  ;  Plowd. 

107,  FiUmeraton  y.  Steward. 
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SuRBXKBXR.  .  Plea.  And  tlie  said  D.  comes  and  defends  Sic.,  when  &c., 
Plea.  Plaintiff  and  says,  {actio  norij)  because  he  says,  that  the  said  plaintiff,  on 
surrendered  jj^.,  at  &c.,  surrendered  to  the  said  D.  (a)  the  said  messuage  with 
his  estate.  j^^  appurtenances;  wherefore  the  said  D.  expelled  and  ejected  the 
said  plaintiff  from  the  possession  of  said  messuage,  as  he  lawfully 
(a)  **  All  the  mie;ht  do ;  and  this  &c. :  Wherefore,  &c. 

estate  and  teim       °  ' 

which  he  had  in  the  said  messuageJ'*    Rast.  iT7. 

Replication.         REPLICATION.     And  the  Plaintiff  says,  {predudi  norij)  because 
No  surrender.  |,e  g^yg^  ^[jji^  jj^  ^jj  uQt  surrender  the  said  messuage  with  its  appur- 
tenances to  the  said  D.  in  manner  and  form,  as  the  said  D.  hath 
aboire  alleged ;  and  this  be  prays  may  be  inquired  of  by  the  country. 
Rast.  Ent.  136 ;  3  Ins.  Cler.  470 ;  Mod.  Intr.  207. 

18.  JVo  Request. 

No  Requist.  Plea.  And  the  said  D.  comes  and  defends  &c.,  when  &c. 
Plea  to  cove-  and  says,  {actio  noriy)  because  he  says,  that  the  plaintiff  did  not  Te- 
nant for  further  quest  him  the  said  D.  to  seal,  and  as  his  deed,  to  deliver  to  liim  the 
J^uSrthal  plaintiff,  the  aforesaid  writing  of  release,  to  be  made  for  the  further 
plaintiff  did  assuranse  of  the  tenement  aforesaid  with  the  appurtenances,  to  the 
not  request  plaintiff,  as  the  plaintiff  by  his  declaration  aforesaid  above  supposes  ; 
See  Lut  286.   and  of  this  he  puts  himself  upon  the  country.     3  Ins.  Cler.  495. 

19.  In  Covenant  far  Rent. 

Plea.  Payment  Pli^a.  And  the  said  D.  comes  and  defends  &c.,  when  &c., 
at  the  day.  and  says,  {actio  nofiy^  because  he  says,  that  he  the  said  D.,  on  &c«, 
See  4  Ins.  P^*^  ''^®  ^^'^  plaintiff  the  said  sum  of  &c.,  which  on  that  day  be- 
Cler.  94.  came  due  and  payable  for  the  rent  aforesaid,  to  witf  at  &c. ;    and 

of  this  he  puts  himself  upon  the  country .- 

Plea.  Plaintiff  Plea.  And  the  said  D.  comes  and  defends  &c«,  when  &c«, 
had  nothing  in  and  says,  {actio  nouy)  because  he  says,  that  the  plaintiff,  at  the  time 
^  p"^°*]^"**  ^^  *^®  demise  aforesaid  above  supposed,  had  nothing  in  the  tene- 
862*  4  insT  ^^^^^  aforesaid  with  the  appurtenances,  whereof  he  supposes  the 
Cler!  89;  PI.    said  demise  to  be  made';  and  this  &;c. :    Wherefore,  &c. 

Gen.  266. 

Reolicati  n  REPLICATION.     And  the  plaintiff*  says,  {predudi  notij)  because 

A.  A.  having  he  says,  that  long  before  the  time  of  the  demise  aforesaid  by  him 
good  right,  made  to  the  said  D.  of  the  tenements  aforesaid,  above  mentioned  in 
to  fhlr^fdntiff  ^^^  declaration  aforesaid,  to  toit,  on  &c.,  one  A.  A.,  at  &c.,  de- 
who  demised'  mised,  granted,  and  to  farm  let  to  the  said  plaintiff,  (a)  the  demised 
to  the  defend-  premises  in  the  declaration  aforesaid  mentioned,  to  have  and  to  hold 
"**•  to  the  plaintiff  and  his  assigns,  from  fcc,  unto  the  full  end  and 

catio™*8KgS-  ^^^^  of  forty-one  years  then  next  ensuine,  and  fully  to  be.  completed 
iv  altered  ^m  and  ended ;  he  the  said  A.  A.  then  ana  there  having  jvU  potoer, 
™  o'*g"naJ  *>y  righiy  and  title  to  demise  and  grant  the  premises  aforesaid,  with 
desciS>tion  of  ^^^^^  appurtenances,  for  the  said  term  of  forty-one  years ;  by  virtue 
the  land,  &c.  of  which  demise  of  the  said  A.  A.,  the  plaintiff  afterwards,  to  vni. 
See  2  Vent.    &c.,  entered  into  and  was  possessed  of  the  demised  premises  for 

the  residue  of  the  said  term  of  forty-one  years  j  and  being  so  pos- 
^ee  I  Saund.  gggg^j^  ^j^e  plaintiff,  on  &c.,  at  &c,  demised  to  the  said   D.  the 

tenements  aforesaid  above  mentioned,  with  the  appurtenances,  ia 


PLEAS  IN  BAR.  227 

manner  and  form  as  he  the  plaintiff  hath  above  declared  against  For  Rutt. 
the  said  D. ;  and  this  &c. :     Wherefore,  &c.     2  Vent.  253. 

NoTK. — ^A  demarrer  was  made  to  this  replicatioD,  because  it  did  not 
show  what  title  A,  A,  had.  But  the  Court  seemed  to  think  the  title  suffi- 
ciently shown ;  however,  it  was  not  adjudg-ed.  Harris  v.  Parker,  2  Vent 
S53,  270,  a  C. ;  4  Mod.  77,  80.  But  a  replication,  <«  that  the  plaintiff  had 
good  and  sufficient  title,"  without  showing  what  the  title  is,  would  be  bad. 
€hfU  V.  Glois^  Oro.  Jac*  312 ;  2  Bui.  41.  See  post,  note  on  plea  <«  nothing 
passed,"  Uc,  and  1  Saund.  102. 

The  plain tifi^  in  his  replication  to  nil  habuit^  &c.  ought  to  show  what 
estate  be  has,  for  it  is  not  sufficient  to  say  generally,  that  he  has  a  good 
title  or  estate.  R.  3  Ley.  193;  2  Cro.  312 ;  Telv.  227.  But  since  it  hath 
been  resolved  in  error,  that  a  general  replication,  that  A,  A.  having  tiUe^ 
leased  to  the  plaintiff,  without  showing  what  title  he  had,  is  sufficient  2  Vent. 
252,  271 ;  4  Mod.  78  ;  Thorn.  £nt  159 ;  Com.  Dig.  Pleader  (2  W.  48.) 

Plea.     And  the  said  D.  comes  and  defends  &c.,  when  &c.,  Plea.  Plaintifi 
and  says,  that  the  plaintiff  did  not  demise  to  him  the  said  D.  the  ^^S''^^®,"^® 

^        f.         >i'^«ii  •  \    e         to  tbe  deiena* 

messuage  aforesaid  with  the  appurtenances,  m  manner  and  form  ant. 

as  the  plaintiff  hath  above  against  him  declared ;   and  of  this  he  puts  g   p   j^^ 

himself  upon  the  country.     4  Ins.  Cler.  91.  S.  P. ;  1  Saund.  108.  its. 

Under  this  plea  the  defendant  may  give  in  evidence,  that  plaintiff  had  nothing  in  the  tenements. 

2  Tent  251 ;  Com.  Pleader  (2  W.  48 ;)  Co.  Litt.  47  b. 

Pi^A.     And  the  said  D.  comes  and  defends  &c.,  when  &c.y  Plea.  Nothing 
and  says,  {flcAo  non,)  because  he  says  that  nothing  of  the  tenements  P«J^^  ^y  ^© 
aforesaid,  with  their  appurtenances,  ever  passed  mto  the  possession  ^  ^' 
of  the  said  D.  by  the  writing  aforesaid  ;    and  this  &c. :    Where- 
fore, &c. 

Replication.     And  the  plaintiff  says,  {predudi  noUi)  because  Replication. 
he  says,  that  the  tenements  aforesaid,  with  their  appurtenances,  The  tenements 
passed  mto  the  possession  of  the  said  D.  by  the  writing  aforesaid  ;  ^l^^^g.  ^     ^ 
and  of  this  he  puts  himself  upon  the  country.     4  Ins.  Cler.  101  ; 
S.  P.  Rast.  162 ;  2  Har.  433. 

Note.— Neither  the  plea  of  "nil  habuit  in  tenementis,"  «< nil  demisit," 
Dor  **  rien  passa,"  can  be  pleaded  to  covenant  for  rent  on  an  indenture ; 
Sot  it  operates  an  estoppel.  2  Lord  Raym.  1051,  1054 ;  S.  C.  1  Salk.  277  ; 
6T.  R.  62;  3  Lev.  146:  Com.  391;  Co.  Litt.  47  b.  And  the  reason  is, 
that  if  the  tenant  enjoys  the  estate,  he  ought  not  to  be  permitted  to  deny 
his  landlord's  title,  for'he  has  a  meritorious  consideration.  But  the  estop- 
pel does  not  operate  at  all  events.  The  estoppel  only  exists  during  the 
continuance  of  the  occupaiiim  of  the  tenant ;  but  if  he  be  ousted  by  a  para- 
mount title,  he  may  plead  it,  and  it  will  discharge  him.    Ha/^ne  t.  MaUby, 

3  T.  R.  441,  442. 

If  the  defendant  plead  either  of  these  pleas,  where  the  demise  appears 
cm  the  decUuraiion  to  be  &y  indenture^  the  plaintiff  may  demur,  or  he  may 
reply  the  estoppel.  But,  if  it  does  not  appear  on  the  declaration,  the  plain- 
tiff must  reply,  that  the  lease  was  made  by  indenture,  and  conclude  by 
praying  judgment,  '<  if  the  defendant  should  be  admitted  to  plead  the  plea 
against  his  own  acceptance  of  the  lease  by  indenture,"  relying  on  the 
estoppel.  For,  if  the  plaintiff  replies,  that  he  had  a  sufficient  estate  to  make 
the  demise,  he  loses  the  benefit  of  the  estoppel.  2  Ld.  Raym.  1051,  1054; 
b.  C.  Salk.  277;  6  Mod.  258  ;  6  T.  R.  62;  3  Ley.  146  ;  2  Ld.  Raym.  1551 ; 
Str.  817. 
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20.  Surrender. 

SiTKRBirDKR.  Plea.  AdcI  thc  sdid  D.  comes  and  defends  &c.,  when  &c., 
PJea  by  lessee  ^nd  says,  (joctio  fion,)  because  be  says  that  tbe  said  D.,  after  the 
to  an  action  by  making  of  the  said  demise  to  tbe  said  D.  by  the  said  A.  A.  in  form 
v^^on^  (ha7'  aforesaid  made,  and  before  the  grant  of  the  said  reversion  to  the 
before  'the  said  plaintifis,  to  wit^  on  &c.,  at  &x.,  did  surrender  to  the  said 
grant,  kc.  he  A.  A.  the  term  of  years  of  the  said  D.  then  to  come  and  unexpired, 
AeTwwSiT*  ^°  ^^  ^"^  '"  ^^®  ^^'^  tenements,  with  the  appurtenances,  in  form  afore- 
said demised,  and  all  his  estate,  right,  title,  and  interest  of  and  in  the 
|- P- *^en*-  same,  which  said  surrender  he  the  said  A.  A.  then  and  there  ac- 
cr  a  convey-  c^pted  (a);  and  this  he  is  ready  to  verify  :  Wherefore  he  prays 
ance  amounts  judgment,  if  the  said  plaintiffi  ought  to  have  or  maintain  their  said 
A*T^th^'  action  thereof  against  him,  &c. 

word  be  not  in  it,  yet  the  conveyance  must  be  pleaded  as  such  by  the  word  aurender  ;  for  eveiy 
conveyance  must  be  pleaded  according  to  its  operation  in  law,  and  not  according  to  the  words  of 
the  deed.    1  Vent.  109 ;  4  Mod.  151 ;  2  Wils.  26,  27. 

(a)  Where  a  surrender  of  a  lease  is  pleaded,  and  that  it  was  agreed  to  by  lessor,  it  is  not 
necessary  to  state,  that  he  entered,  for  it  shall  be  intended ;  and  it  is  not  usual  to  plead  a  re«entiy 
upon  a  surrender,  any  more  than  livery  upon  a  feoffment.   Cro.  Car.  101 ;  2  Saund.  806,  Notis. 

Replication.  REPLICATION.     And  the  said  plaintifls  say,  that  they  by  any 

Denying  Uie  thing  by  the  said  D.  above  in  pleading  alleged,  ought  not  to  be 
barred  from  having  their  said  action  thereof  against  the  said  D. 

iry^tf*'  ^°*'  because  they  say,  that  the  said  D.  did  not  surrender  to  the  said 

is,  '*  that  he*  ^*  ^'  ^^  ^^*^  ^®^™  ^^  years  of  him  the  said  D.  of  and  in  the 

the  said  D.  af-  Said  tenements,  with  the  appurtenances,  to  him  in  form  aforesaid 

w  *^  h  ***  demised,  or  his  estate,  right,  title,  or  interest  of  and  in  the  same, 

day^M  &^.,  at  '^  manner  and  form  as  the  said  D.  has  above  thereof  in  pleading 

&c.,  surten-  alleged ;  and  this  they  pray  may  be  inquired  of  by  the  country; 

^SkliffliflJL  ^*     Thursby  v.  Plant,  1  Saund.  235. 

estcUe  which  he  the  said  D.  had  in  the  tenements  aforeeaid  by  mrtfie  of  the  demise  oforesaid^  (o 
which  said  surrender  the  plaintiff  then  and  'there  agreed ;  and  this  &c. :  Wherefore,  &c.  The 
replication  is,  "  that  the  said  D.  did  not  surrender  to  the  plaintiiT,  aXL  his  estate,  eu  the  said  J). 
hath  above  aUeged  ;  and  this  he  prays,  &c.  Thb,  as  more  concise,  may  perhaps  be  preferred.  See 
4  Ins.  Cler.  97 ;  PI.  Gen.  264. 

2L  Assignment. 

AssionMBxrr.      Plea.      And  the  said  D.  comes  and  defends  &c.,  when  &c., 

Plc»L  Plaintiff'  and  prays  -an  hearing  &c.,  which  being  read  and  heard,  the  said 

f*"*^*^ d*"     ^'  s^'^'^j  (actio  non,)  because  he  saith,  that  after  the  said  demise 
ore  ren    ue.    ^^  ^^^  ^^. j  pfguiiggg  |jy  i\^q  writing  aforesaid,  by  the  said  plaintiffi 

to  the  said  D.  as  is  aforesaid  made,  and  before  the  said  sum  of 
&c.,  by  the  declaration  aforesaid  above  demanded,  or  any  part 
thereof,  became,  or  was  in  arrear,  to  wity  on  &c.,  at  &c.,  they 
the  said  plaintiffi  assigned  all  their  right  and  interest  to  and  in 
the  premises  aforesaid  to  one  A.  A.  and  his  assigns;  and  this  tbe 
said  D.  is  ready  to  verify :     Wherefore,  &c.      2  Harris,  365. 

L.  Martin. 

Replication.  REPLICATION.     And  the  said  plaintifis  say,  (predudi  noUy)  be- 

Plaintiff  did      cause   they  say,  that   the   said   plaintifls  did  not  assign  all   their 

assign.        j.jgj^j  ^^j  interest  to  and  in  the  premises  aforesaid  to  the  said  A.  A. 

in  manner  and  form  as  by  the  said  D.  is  above  alleged ;  and  this 

they  the  said  plainti&  pray  may  be  inquired  of  by  the  country,  &c. 
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NoTB. — ^It  ■bonld  seem  that  the  leseor  cannot  brings  an  action  of  core-  Asizcuiiaarr. 
nant,  after  he  has  parted  with  the  reyerBion,  for  any  breach  of  corenant  ao- 
cmed  snbeeqaent  to  the  grant  of  the  reversion  ;  but  the  action  can  only  be 
bipnght  by  the  assignee  of  the  rerersion.     See  3  Lev.  134 ;  Beely  y,  Ptmyy 
1  Saand.  ^1  c.  notis.  (6.) 

Plea.      And  the  said  D.  and  E.  come  &c.,   and  say,  (actio  ^ea.   No  &s- 
nan.)    because    they  say,  that   all  the  estate,  right,  title,  interest,  fflg?ma»t;  in 

«  '  r  t  1  •!  !•        action  bv  ItCi- 

and  term  of  years  then  to  come  and  unexpired,  property,  claim,  ^^  ^^  j^. 
and  demand  whatsoever  of  said  A.  A.  of,  in,  and  to  said  demised  tignee  <^lu- 
premises  with  the  appurtenances,  (o)  by  assignment  thereof,  then  ^*  ^^ 
and  there  duly  made,  did  not  come  to  and  vest  in  said  D.  and  c^etoand^ 
E.  in  manner  and  form  as  said  plaintiff  hath  above  thereof  declared  vest  in  the  said 
against  them ;   and  of  this  they  put  themselves  upon  the  country.  ^*  t^th"*^ 

and  that  he  was  not  possessed  of  and  in  Ihe  demised  premises,  in  manner  and  foim,'*  &«. 
The  parts  in  italics  were  added  in  this  case,  to  confonn  with  die  wordi  of  assignment  stated  in  the 
deduation.    Eaton  v.  Jacques^  Doug.  455. 

And  for  further  plea  as  to  said  supposed  breach  of  covenant  in  2.  Defendants 
said  declaration  mentioned,  they  the  said  D.  and  E.  by  leave  &c.,  JJ^^  ^ 
Bay,   {adio  nan^)  because  they  say,  that  before  said  rent  in  said  eame  due. 
declaration  mentioned,  or  any  part  thereof,  became  in  arrear  or 
payable,  to  vnt,  on  &c.,  at  &c.  aforesaid,  they  the  said  D.  and 
£•  granted  and  assigned  to  said  A.  A.  in  said  indenture  mentioned, 
all  their  right,  title,  interest,  and  term  of  years,  which  they  the  said 
D.  and  E.  then  had  to  come  of  and  in  said  demised  premises,  with 
the  appurtenances ;   by  virtue  of  which  said  assignment,  said  A.  A. 
afterwards,  to  loit^  on  the  same  day  and  year  last  aforesaid,  entered 
into  said  demised  premises,  with  the  appurtenances,  and  became, 
and  was,  and  from  thence  continually,  until  said  rent  in  said  declara- 
tion mentioned,  became  due,  and  afterwards  continued  to  be,  pos- 
sessed thereof;    and  this  the  said  D.  and  E.  are  ready  to  venfy  : 
Wherefore,  &c.,  if  &c.     6  Went.  78,  W,  ^ldwin. 

Norrx. — ^Tliis  last  plea  is  undoubtedly  good  in  every  case  where  an  action 
is  brought  against  an  assignee  of  (he  estate ;  for  an  assignee  is  liable  no 
longer  than  he  remains  in  possession,  or  holds  the  term  and  estate.  But  a 
question  has  been  made,  whether  the  assignee  be  not  liable  until  his  as- 
signee take  actual  possession.  In  Walker  y.  Reevesy  Doug.  461,  on  cove- 
nant for  rent  by  an  assignee  of  the  reversion  against  an  assignee  of  the 
original  lessee,  the  defendant  pleaded,  that  before  the  rent  in  question  be- 
came due,  *^  he  assigned  aU  the  right,  title,  interest,  and  term  of  years, 
which  he  had  then  to  come  in  the  premises  to  one  A.  A.,  by  virtue  of  which 
assignment  the  said  A.  A,  entered,  and  vsas,  and  still  is  possessed  thereof  8lcJ" 
To  this  plea  the  plaintiff  replied,  that  at  and  after  the  time  when  the  rent 
in  qnestion  became  due,  **  the  defendant  remained  and  continued  in  pos' 
session  of  the  premises,  without  this,  that  the  said  A.  A?  at  any  time  before 
the  rent  became  due  and  in  arrear,  entered  into  the  premises^  and  was  poS' 
sessed  thereof  &c."  On  demurrer  to  this  replication,  the  Court  were  of 
opinion,  that  the  replication  was  not  good  unless  it  bad  gone  farther,  and 
charged  the  second  assignment  to  have  been  fraudulenL  By  the  assign- 
ment, the  title  and  possessory  right  passed,  and  the  assignee  became  pos- 
sessed in  law. 

In  Taylor  r.  Shum  and  others,  (1  Bos.  &  Pull.  21,)  the  plaintiff  replied 
to  a  similar  plea,  ^  that  the  supposed  assignment  to  the  said  A.  A.  in  the 
third  plea  mentioned,  was  had  and  made  by  the  defendants  by  the  fraud 
and  covin  of  the  defendants,  with  intent  to  defraud  the  said  plaintiff  of  her 
said  debt,  &c.'*  The  question  was,  whether  as  A.  A.  had  never  taken  pos-  ^ 
session,  nor  knew  of  the  assignment,  though  the  defendant  had  relinquished 
the  premises  with  design  to  avoid  payment  of  rent,  the  assignment  was  not 
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AtMflmmrr.  frandolent  The  Court  were  of  opiiiion»  that  fraud  can  nerer  be  inflated 
to  the  aasigrnee  where  he  does  not  oontinue  in  possession.  And  Ejre  C.  J. 
said,  he  doobted  whether  there  could  ever  be  such  a  thing  as  a  frandalent 
assigfnment,  and  whether  an  issue  on  such  a  point  oonld  erer  be  well  taken. 
In  actions  of  covenant  ag>ain8t  the  lessee,  or  his  administrator,  for  rent, 
it  is  no  plea  that  the  lessee  or  administrator  had  assi^ed  before  rent  be- 
came due,  and  that  the  lessor  had  accepted  the  assignee  as  his  tenant.  For 
the  privity  of  contract  continued,  notwithstanding  the  assignment.  But  it 
would  be  otherwise  in  an  action  of  debt  for  rent  Cro.  EUz.  715 ;  3  Mod. 
325;  B.  R.H.343;  1  Saund.  241.  Notis.  However,  to  render  the  lessee 
or  administrator  liable  in  case  of  assignment  and  acceptauoe  in  an  action 
of  covenant  it  must  be  brought  upon  an  express  covenant ;  for  it  seems,  that 
such  action  will  not  lie  against  either  of  them  upon  a  covenant  in  lavf^  (such 
as  the  words  yielding  eind  payings  dsmite,  graniy  which  are  covenants  in 
law  both  by  the  lessor  and  lessee,)  after  assignment  and  acoeptanoe.  1  Sid. 
447  ;  W.  Jones,  223 ;  4  T.  R.  98 ;  J^ilU  y.  AurioL 

22.  Payment  and  Tender. 

Payksvt  Plea.      And  the   said  D.  comes  &c.,  when  &c.,  and    says, 

AND  TxiTDER.  (ocito  tMW,)  bccausc  he  says,  that  the  said  D.,  on  &«•,  and  before 
Plea.  Pay.  ^f  ^^Y  ^^  ^^  Commencement  of  this  action,  at  &c.,  paid  to  the 
mentofront  said  plaintiff,  the  said  two  hundred  dollars  of  the  said  rent  for  one 
year,  and  the  half  of  another  year  ended  on  &c.,  according  to  the 
form  and  effect  of  the  said  indenture,  and  of  the  aforesaid  cove- 
nant of  the  said  D.  in  that  behalf  made  as  aforesaid ;  and  of  this 
he  puts  himself  upon  the  country,  &c.     5  Went.  85. 

Plea.    Teoder      Plea.     And  the  said  D.  comes  &c.,  when  &c.,  and  says,  that 
of  rent.  true  it  is,  that  twenty  dollars  of  the  rent  aforesaid,  on  the  demise  in 

the  said  declaration  mentioned,  on  &c.,  were  in  arrear,  and  yet  are 
unpaid ;  but  the  said  D.  further  says,  (actio  nafif)  to  recover  an^ 
more  damages  in  this  behalf,  than  the  said  twenty  dollars,  because 
he  says,  that  the  said  D.,  on  &c.,  and  for  a  convenient  time,  to  wity 
for  the  space  of  one  hour  before  the  going  down  of  the  sun  on  that 
day,  at  the  aforesaid  dwelling-house  mentioned,  parcel  of  the  said 
premises,  was  ready,  and  then  and  there  offered  to  pay  to  the  said 
Ara.  84i!  s.  p.  pl&uitifl^  the  said  sum  of  twenty  dollars,  accordbg  to  the  form  and 
effect  of  the  said  covenant ;  and  the  said  plaintiff,  or  any  other  per- 
son in  that  behalf,  was  not  then  and  there  ready  to  receive  from  the 
said  D.  the  said  sum  of  twenty  dollars ;  and  the  said  D.  further  says, 
that  he  hath  from  that  time,  hitherto,  always  been,  and  still  is  ready 
to  pay  to  the  said  plaintiff,  the  said  twenty  dollars,  and  brings  the 
same  here  into  Court  ready  to  be  paid  to  the  said  pkinciff,  if  he 
will  receive  the  ^me ;  and  this  he  the  said  D.  is  ready  to  verify : 
Wherefore  he  prays  judgment  if  the  plaintiff  ought  to  have  or  main- 
tain his  said  action  to  recover  any  more  damages  in  that  behalf  than 
the  said  sum  of  twenty  doUars.     5  Went.  86.  J.  Booth. 

Note. — ^This  plea  may  be  pleaded  either  in  its  present  form  of  bar  of 
damages,  or  in  bar  of  the  action.  Booth. 

If  iLe  lessee  plead  tender  upon  the  land  without  saying  at  the  last  hour 
before  sun-set,  &c.  it  is  bad.  2  Cro.  423,  but  he  need  not  say  precisely 
how  long  before  sun-setting,  if  he  was  there  and  staid  after.  2  Cro.  499. 
Yet  a  tender  afterwards  to  the  person,  and  refusal,  supfdies  the  want  of 
tender  at  the  last  hour,  &c.    Lut  593 ;  Com.  Dig.  Plead.  (2  W.  49.) 
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23.  Eviction. 

Plsa.     And  the  said  D.  comes  &c.,  when  &c.,  and  as  to^tbe  Eviction. 
said  breach  of  covenant  above  assigned,  as  to  the  non-payment  of  p|^    ^  ^ 
tbe  sum  of  twenty  dollars,  parcel  of  the  said  thirty  dollars,  for  the  expelled  from 
said  first  year  of  tbe  term  of  twenty  years,  ended  on  &€.,  tbe  said  P^  before 
D.  saith,  {actio  non^)  because  he  says,  that  after  the  malung  of  the  ^^^  ^' 
said  demise,  and  before  the  said  rent  of  twenty  dollars,  parcel  of  tbe  Thzt  Oiis  aver- 
said  thirty  doUars  of  the  rent  aforesaid,  for  tbe  said  first  year  of  the  ^^^}  ^^,^'  ^' 
said  term,  or  any  part  thereof  became  due  and  in  arrear  to  the  said  tbetime^o^tfae 
plaintiff,  to  mt^  on  &c.,  A.  A.  Esq.,  then  having  right  of  entry  grant,  is  suffi- 
into  tbe  said  several  parcels  of  land,  called  &c.,  in  the  said  in-  ^^S^J^^^tth't 
denture  mentioned,  and  to  the  said  D.  in  form  aforesaid  demised,  ^le^^^iffif 
by  title,  which  accrued  to  the  said  A.  A.  before  the  plaintiff  de-  dent,  b  dedd- 
mised  the  said  {>remises  to  the  said  D.  as  aforesaid,  upon  the  pos-  ^^  "•"^ 
session  of  tbe  said  D.  thereof  did  enter,  and  him  the  said  D.  from  ^t^  k,  617; 
his  possession  thereof  did  expel  and  amove ;  and  him  the  said  D.  d  T.  R.  281 ; 
so  expelled  and  amoved  firom  his  possession  thereof  by  virtue  of  J.^**  ^  ^^^ 
bis  title  aforesaid,  held  and  yet  holds  out,  and  this  he  the  said  D. 
is  ready  to  verify :    Wherefore  he   prays  judgment,  if  the  said 
plaintiff  ought  to  have  or  maintain  his   aforesaid   action   thereof 
against  him  tbe  said  D.,  for  tbe  said  supposed  breach  of  covenant 
above  assigned  in  tbe  non-payment  of  tne  said  twenty  dollars,  part 
of  tbe  said  thirty  dollars. 

And  as  to  the  said  breach  of  covenants  assigned,  as  to  the  non-  And  the  plain- 
payment  of  ten  dollars,  residue  of  the  said  thirty  dollars  of  tbe  ^^  J^^^t 
rent  aforesaid,  in  tbe  said  declaradon  abovementioned,  and  sup-  fVom  posses- 
posed  to  be  due  for  half  a  year,  ended  on  &;c.,  the  said  D.  says,  slop  durii^  the 
{actio  nofiy)  because  he  says,  that  after  the  commencement  of  the  {^e"for  whteb 
said  demise,  as  to  the  said  messuage  and  tenements,  with  the  ap-  rent  is  de- 
purtenances,  and  before  tbe  said  ten  dollars,  residue  of  the  said  manded. 
thirty  dollars  of  tbe  rent  aforesaid,  or  any  part  thereof,  became  due 
and  in  arrear,  to  witj  on  be.,  the  said  nlainttff  did  enter  into  tbe  ^®  ^'^^i^ 
said  messuage,  parcel  of  tHe  said  demised  premises,  with  the  ap-  cte?  94:   ^ 
purtenances  so  as  aforesaid  demised  to  him  the  said  D.,  and  him  Thomp.  178, 
the  said  D.  from  the  said  messuage,  and  from  the  use,  occupadon,  ^^2  ^>.  p, 
and  possesion  thereof,  did  expel  and  amove ;  and  him  the  said  D.  Qen.  279 ; 
so  expelled  and  amoved  from  the  said  messuage,  and  from  the  use,  Rob.  285; 
occupation,  and  possession  thereof,  hath  from  thence,  hitherto,  held  ^-  ^'^{^ 
out  against  the  form  and  effect  of  the  said  mdenture ;   and  this  be  ^^t.  176.  Plea 
the  said  D.  is  ready  to  verify :    Wherefore  he  prays  judgment  if  of  expulsion 
tbe  said  plaintiff  ought  to  have  bis  aforesaid  action  thereof  main-  Q^^^^'ti^t 
tained  against  him  the  said  D.,  for  or  in  respect  of  tbe  said  breach  ]^or  dineis- 
of  covenant,  above  assigned  in  the  non-payment  of  the  said  ten  dol-  ed  and  had  ti- 
lass,  residue  of  the  said  thirty  dollars,  &c.  2LS!^a^Jtt!it 

the  dbseisee  entered  on  the  lessee;  replication,  that  plaintiff  dM  not  disseise. 

Replication.     And  the  said  plabtifi;  as  to  the  said  plea  of  tbe  ^^P^^^°' 
said  D.  above  pleaded  in  bar,  as  to  the  said  breach  of  covenant  ^^  x.  a.  bad 
above  assigned,  as  to  the  said  non-payment  of  the  said   twenty  no  title,  that  he 
dollars,  parcel  of  the  said  thirty  dollars  for  tbe  first  year  of  the  didnotexpeu 
said  term  of  twenty  years,  ended  at  &c.,  aaitb,  {predudi  non^)  be- 
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EvicTxoir.  cause,  protesting  that  the  said  A.  A.  had  not  aoy  right  of  entry 
into  the  said  several  pieces  of  land,  called  &c.;  in  the  said  inden^ 
ture  mentioned,  and  to  the  said  D.  in  form  aforesaid  demised,  by 
title,  which  accrued  to  the  said  A.  A.  before  the  said  demise  made 
to  the  said  D.  as  aforesaid,  in  manner  and  form  as  the  said  D. 
hath  above  in  pleading  alleged  ;  protesting  also,  that  the  said  A.  A. 
upon  the  possession  of  the  said  D.  thereof  did  not  enter  in  the  said 
several  parcels  of  land,  or  any  part  thereof,  in  manner  and  form, 
as  the  said  D.  hath  above  also  in  pleading  alleged  :  for  replication 
in  this  behalf,  the  said  plaintiff  saith,  that  the  said  A.  A.  did  not 
expel  or  amove  the  said  D.  from  his  possession  of  the  said  several 
parcels  of  land,  or  any  part  thereof,  in  manner  and  form  as  the 
said  D.  hath  above  in  pleading  alleged  ;  and  this  he  the  said  plain- 
tiff prays  may  be  inquired  of  by  the  country,  &c. 

As  to  tiie  rest-      ^^  ^^  ^^  ^^^  ^^^^  P^^^  ^^  ^^  ^^^^  ^*  above  pleaded  in  bar,  as 

dae  of  the       to  the  said  breach  of  covenant  above  assigned,  as  to  the  non-pay- 

*Wntiffdid**^t  ™®°'  ^^ ^^  dollars,  residue  of  the  said  thirty  dollars  of  the  rent 

expel        "^  aforesaid,  in  the  said  declaration  abovementioned,  due  for  half  a 

year's  rent  ended  at  &c.,  the  said  plaintiff  saith,  {precludi  non^) 

because,  protesting  that  he  the  said  plaintiff  did  not  enter  into  the 

said  messuage,  parcel  of  the  said  demised  premises,  with  the  ap- 

Eurtenances,  so  as  aforesaid  demised  to  the  said  D.,  as  the  said  D. 
ath  above  in  pleading  alleged  :  for  replication  in  this  behalf,  the 
said  plaintiff  saith,  that  he  the  said  plaintiff  did  not  expel  or  amove 
the  said  D.  from  the  said  messuage,  or  from  the  use,  occupation,  or 
possession  thereof,  in  manner  and  form  as  the  said  D.  hath  above 
m  pleading  alleged ;  and  this  he  the  said  plaintiff  prays  may  be  ia- 
quired  of  by  the  country,  &c.  3  Morg.  383:  Gov't.  Plea  (I); 
5  Went  88,  S.  P. 

NoTX. — ^Tbe  plea  of  eyiction  should  always  state  an  expulsion  of  the  les- 
see, as  well  as  entry  of  lessor ;  and  this  must  be  either  of  the  whole,  or  a 
part  of  the  premises;  the  lessee  must  be  put  out  of  possession.  Co.  Litt 
148  b;  Hob.  190;  I  Vent.  277;  Sty.  446.  And  the  plea  must  further 
state,  that  the  lessee  was  kept  out  of  possession  by  th§  lessor,  unHl  q/Ur  the 
rent  became  duty  otherwise  it  will  be  bad.  Hob.  326 ;  Sty.  432 ;  1  Ld.  Raym. 
370.  For  a  trespass  by  the  lessor  will  be  no  suspension  of  the  rent  Cow- 
per,  242.  The  lessee  in  Covenant  must  always  plead  the  eviction.  It  can- 
not be  given  in  evidence,  as  it  might  be  in  Debt.  Bull.  N.  P.  177  ;  1  Saund. 
204,  205.  Notis. 

CASE, 

Declaration  for  non-payment  of  $225  rent  for  three  quarters.  By  in- 
denture dated  Nov.  3,  1806,  plaintiffs  agreed  «<  to  build  a  chocolaie-miU 
on  the  middle  sluice-^ay  where  the  old  wheat-mill  stood^  at  a  place  called  the 
New  Mills  in  Danvers,"  of  certain  dimensions,  and  did  <«  grant,  lease,  and 
demise  the  same  chocolate-mill  in  said  Danvers,  with  the  privileges  and  ap- 
purtenances to  the  defendants,  and  for  the  term  of  six  years  from  the  Let- 
sorf  completing  their  said  part  in  said  buHdingJ*^  Declaration  avers,  that 
plaintiffs  completed  their  part  of  said  building,  according  to  their  covenants 
on  the  9th  of  January,  1807.  In  fact,  the  plaintiffs  built  a  chocolate-milU 
but  not  on  the  wfiole  of  the  middle  sluice-way,  where  the  old  wheat-mill 
stood,  which  mill  was  about  the  dimensions  of  the  proposed  chocolate-mill, 
but  they  built  it  partly  on  the  sluice-way,  and  about  one  half  part  only  of 
the  mill  was .  on  the  land,  on  which  the  wheat-mill  stood.  Defendants  en- 
tered into  the  chocolate-mill,  and  soon  afterwards  the  plaintiff  erected  on  the 
other  part  of  the  sluice-way,  and  on  the  other  part  of  the  land,  where  the 
old  wheat-mill  stood,  a  nail-factory,  and  have  always  occupied  exclusively 
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since.    Soon  afterwards,  and  before  any  rent  became  dae,  the  chocolate-  EvicTioir. 
mill  was  bnrned  down,  and  has  always  remained  since  unbuilt : 

Plea.     And  now  the  said  D.  and  E*  come  and  defend  &c.,  Dfts.  plead 
when  &c.,  and  pray  oyer  of  the  indenture,  in  the  plaintiff's  decla-  *«^plca«- 
ration  mentioned,  and  it  is  read  to  them  in  the  words  following,  viz*  form^'e^of 
&c.,  which  being  read  and  heard,  the  said  D.  and  E.  say,  {actio  condition  pre« 
nan,)  because,  protesting  that  the  plaindfis  have  not  well  and  faith-  *^^^^ 
fully  performed  their  covenants  in  said  indenture  contained,  accord- 
ini;  to  the  form  and  effect  of  said  indenture,  and  protesting  that  they 
|he  said  D.  and  E,  have  not  entered  into  the  supposed  demised 
premises,  and  become  possessed  thereof,  as  the  plaintiffs  have  alleg- 
ed, they  the  said  D.  and  E.  say,  that  the  plaintiffi  have  never  built 
a  cbocolate-mill  on  the  middle  sluice-way,  where  the  old  wheat-mill 
stood,  at  the  New  Mills  aforesaid,  according  to  the  form  and  effect  of 
said  iqdenture;  and  of  this  they  put  themselves  upon  the  country, 

Stort  and  Prescott, 

Plea.  And  for  further  plea  in  this  behalf,  by  leave  of  the  court,  2.  Expulsion 
here  pleaded,  the  said  D.  and  E.  say,  that  the  said  plaintiffe,  their  ^hTdcmis^ 
action  aforesaid  against  them  ought  not  to  have  or  maintain,  because  premisse, 
they  the  said  D.  and  E.,  protesting  that  the  plainti&  have  not  well 
and  faithfully  performed  all  the  covenants  contained  in  said  inden- 
ture, on  their  part  to  be  performed,  according  to  the  form  and  effect 
of  said  indenture,  say,  that  after  the  commencement  of  the  said  sup- 
posed  demise,  and  before  the  said  $225,  or  any  part  thereof  became 
due  and  in  arrear,  to  imV,  on  the  1st  day  of  January,  A.  D.  1807, 
the  said  plaintiffi  entered  into  a  certain  piece  of  land  twenty-two 
feet  in  length,  and  twenty-four  feet  in  widtn,  and  also  into  the  west- 
ern half  part  of  said  middle  sluice-way,  the  said  piece  of  land  and 
middle  sluice-way  being  parcelsof  the  demised  premises,  and  them  the 
said  D.  and  E.,  from  the  use,  occupation,  and  possession  thereof,  did 
expel  and  amove,  and  them  the  said  D.  and  E.  so  expelled  and 
amoved  from  the  use,  occupation,  and  possession  thereof,  from 
thence  hitherto  have  held  out,  against  the  form  and  effect  of  said  inden- 
ture ;  and  this  they  the  said  D.  and  E.  are  ready  to  verify  :  Where- 
fore they  pray  Judgment  if  the  plaintifis  their  action  aforesafd,  against 
them  ougnt  to  have  or  maintain,  and  for  their  costs. 

Btort  anp  Prescott. 

Plea.    And  for  further  plea  in  this  behalf,  by  leave  of  the  s.  Part  of  de- 
Court  here  pleaded,  the  said  D.  and  E.  say,  that  the  plaintifis,  their  raised  P>«mi8- 
action  aforesaid  ought  not  to  have  or  maintain,  because,  protesting  ^  ^^^J^  ^j^,' 
that  the  plaintiffi  have  not  well  and  faithfully  performed  all  the  cov-  fore  rent  be- 
enants  contained  in  said  indenture,  on  their  part  to  be  performed,  J»™«  due,  and 
according  to  the  form  and  effect  thereof,  they  say,  that  after  the  rebuilt* 
commencement  of  the  said  supposed  demise,  and  before  the  said 
^25,  or  any  part  thereof,  became  due,  and  in  arrear,  to  wit^  on  the 
fcc.  day  &c.,  A.  D.  1807,  the  said  demised  premises,  with  the  ap- 
purtenances, against  the  will  and  without  the  default  of  the  said  D. 
and  E.,  were  burned  down  and  consumed  by  fire ;  whereof  the  plain- 
\\fb  tbereafterwards,.  on  the  same  day,  had  notice,  and  were  then  and 
there  requested,  by  the  said  D.  and  E.,  to  rebuild  the  same ;  and  the 
said  D.  and  E.  further  say,  the  demised  premises  or  any  part  there- 
of, are  not  vet  rebuilt,  and  that  they  the  said  D.  and  E.  from  the 
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Eviction.  said  &;c.  day  of  &c.,  A.  D.  1807,  hitherto  have  not  had  or  enjoy- 
ed, nor  could  have  or  enjoy  any  use,  benefit,  or  occupation  of  the 
demised  premises ;  and  this  they  are  ready  to  verify :  Wherefore 
they  pray  judgment,  if  the  plaintifis  their  action  aforesaid  ought  to 
have  or  maintain,  and  for  their  costs.     S.  J.  C,  Nov.  T.,  1808. 

Stokt  and  Pbescott. 

24.  Former  Recovery. 

FoRMSR  RE-        Plea.     And  the  said  D.  comes  &«.,  when  &c.,  and  says,  that 
COVERT.  the  said  plaintiff,  assignee  as  aforesaid,  {actio  narij)  because  he  says, 

Plea.  Offer-  that  after  the  making  of  the  said  articles  of  agreement  in  the  said 
in^anactionlby  declaration  mentioned,  and  after  the  said  breach  of  covenant  therein 
Executor  v.  complained  of,  and  in  the  lifetime  of  the  said  A.  A.  in  the  said 
agreement  and  declaration  mentioned,  and  before  the  commence- 
ment of  the  action  of  the  said  plaintiff  as  assignee  as  aforesaid,  to 
wit^  at  a  Court  S^c.,  held  &c.,  at  &lc.,  on  &C.,  he  the  said  A.  A.  im- 
pleaded the  said  D.  of  and  for  the  same  identical  breach  of  cove- 
nant in  the  said  declaration  above  mentioned,  and  there  complained 
of,  and  such  proceedings  were  thereupon  had  in  the  same  court  be- 
fore the  same  judges,  that  afterwards,  in  the  lifetime  of  the  said  A.  A., 
to  toitf  at  the  same  Court,  he  the  said  A.  A.  by  the  consideration 
and  judgment  of  the  same  Court,  recovered  against  the  said  D.  $  1000 
as  well  for  damages,  which  he  had  sustained  as  well  by  reason  of  the 
very  same  identical  breach  of  covenant  in  the  said  declaration  men- 
tioned and  therein  complained  of,  as  for  his  costs  and  charges  by  him 
in  his  suit  in  that  behalf  expended,  whereof  the  said  D.  Is  convicted 
as  by  the  said  record  and  proceedings  thereof,  which  remain  in  the 
same  Court  in  full  force  and  effect,  may  fully  appear  ;  and  this  &c. : 
Wherefore,  &c.,  if  Sic.     "6  Went.  89.  T.  Barrow. 

Note. — For  obseryations  upon  this  plea,  see  the  correspondiDgf  head  in 
Assumpsit,  ante  p.  185. 

25.   On  Apprentice's  Indentures. 

Plea.  And  the  said  D.  comes  and  defends  the  wrong  and  in- 
jury, whdh  &c.,  and  saith,  {actio  non,)  because  he  saith,  that  true 
It  is,  that  the  said  plaintiff  entered  into  his  said  service,  to  serve  the 
said  D.  as  his  apprentice  for  the  term  aforesaid,  according  to  the 
true  intent  and  meaning  of  the  said  indenture,  as  is  above  alleged ; 
but  the  said  D.  further  saith,  that  the  said  plaintiff,  after  entering 
into  his  said  service,  to  wit,  on  &c.,  at  Sic.,  departed  and  absented 
himself  from  his  said  service,  without  the  license  and  consent  of  tlie 
said  D.,  and  from  thence  continually,  unto  the  time  of  the  commence- 
ment of  this  action,  hath  absented  himself  from  his  said  service 
without  the  license  and  consent  of  the  said  D.,  contrary  to  the  form 
and  effect  of  the  said  indenture  ;  and  the  said  D.  further  saiih,  (o^ 
that  from  his  the  said  plaintiff's  entering  into  his  said  service,  until 
the  time  of  his  departing  and  absenting  himself  from  his  said  ser- 
vice as  aforesaid,  he  the  said  D.  did  teach  and  instruct  the  said 
plaintiff,  and  caused  him  to  be  taught  and  instructed  in  the  said  art 
and  mystery  of  an  apothecary,  accordiug  to  the  form  and  effect  of 
his  said  covenant  in  this  behalf  made  ;  and  the  said  D.  further  saith, 
that  from  the  time  of  his  the  said  plaintiff 's  entering  into  his  said 
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service,  until  the  time  of  his  departing  and  absenting  himself  from  Covbkants 
his  said  service  as  aforesaid,  he  the  said  D.  did  find,  allow,  and  ^^^* 
provide  unto  and  for  the  said  plaintiff,  meat,  drink,  washing,  lodging, 
and  all  other  necessaries,  (apparel  and  mending  thereof  excepted,) 
according  to  the  form  and  effect  of  his  said  covenant  in  this  behalf 
made;  and  this  he  is  ready  to  verify:  Wherefore  he  prays  judg- 
ment if  the  said  plaintiff  ought  to  have  or  maintain  his  said  action 
gainst  him. 

Repltcation.     And  the  said  plaintiff  saith,  that  for  any  thing  RepUcadon. 
bjr  the  said  D.  above  in  pleading  alleged,  {predudi  non,)  because  he  ^ij*^^'^^^  "**' 
saith,  that  he  the  said  plaintiff  did  not  depart  and  absent  himself 
from  his  said  service  without  the  license  and  consent  of  the  said  D., 
as  the  said  D.  hath  above  in  his  pleading  alleged ;  and  this  he  prays 
may  be  bquired  of  by  the  country,  &c. 

And  the  said  plaintiff  further  saith,  that  he  the  said  D.  did  not  2.  DO.  did  not 
teach  and  instruct  him  the  said  plaintiff,  nor  cause  him  to^be  taught  ^^^' 
and  instructed  in  the  said  art  and  mystery  of  an  apothecary,  as  the 
said  D.  hath  above  in  his  pleading  alleged,  and  this  he  prays  may 
be  inquired  of  by  tlie  country,  &c. 

And  the  said  plaintiff  further  saith,  that  the  said  D.  did  not  find,  s.  Dft.  did  not 
allow,  nor  provide  unto,  nor  for  the  said  plaintiff,  meat,  drink,  wash-  provide  meat, 
ing,  lodging,  or  any  other  necessaries,  (apparel  and  mending  thereof  ^' 
excepted,)  as  the  said  D.  hath  above  in  his  pleading  alleged  ;  and 
this  be  prays  may  be  inquired  of  by  the  country,  he.    Plead.  Assist. 
320.  Draper. 

Plea.     And  the  said  D.  comes  and  defends  &c.,  when  &z;c.,  and  piea.  The  nit. 
as  to  the  first  breach  of  covenant  above  assigned,  says,  {actio  non,)  departed  voi- 
because  he  says,  that  the  plaintiff,  on  &c.,  at  &tc.,  voluntarily  and  ^a^Je  dlt  did 
of  his  own  free  will,  did  depart  and  absent  himself  from  the  service  not  dismiss 
of  the  said  D.,  and  voluntarily  of  his  like  own  free  will  continued  Wm,  in  action 
absent  from  the  service  of  the  said  D.  from  thence  until  the  end  and  ^LTm^  m'Jater. 
term  of  four  years,  without  this,  that  the  said  D.  without  the  license 
and  against  the  will  of  the  said  plaintiff,  dismissed  and  put  awayjhe 
said  plaintiff  from  and  out  of  the  said  service  of  the  said  D.  as  the 
said  plaintiff  hath  above  in  his  said  declaration  in  that  behalf  alleg- 
ed ;  and  this  he  is  ready  to  verify  :  Wherefore  &c.,  if  fcc. 

And  the  said  D.  as  to  tlie  said  breach  of  covenant  secondly  2.  Dft.  did 
above  assigned  says,  {actio  now,)  because  he  says,  that  the  said  D.  teach  the  pit. 
did  from  the  time  of  the  making  of  the  said  indenture,  until  fac.,  ^^y  ®  ^^^ 
at  &c.,  teach  and  instruct,  and  cause  to  be  well  and  sufficiently 
taught  and  instructed,  the  said  plaintiff  in  die  said  trade  and  business 
of  a  soap-boiler  and  tallow-chandler,  after  the  best  way  and  manner 
that  he  could,  and  that  he  the  said  plaintiff,  on  Sec.,  01  his  own  free 
^U  and  accord,  at  8zx^.,  went  away,  departed,  and  absented  him- 
self fi-om  the  house  and  service  of  him  the  said  D.,  and  voluntarily 
of  his  own  free  will,  kept,  and  continued  to  absent  himself  from  the 
service  of  the  said  D.  from  thence  until  the  end  of  the  said  term 
of  four  years ;  and  this  he  is  also  ready  to  verify  :  Wherefore  &c., 
if  &c. 
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CovsirAihrfl        And  as  to  the  said  breach  of  covenant  thirdly  above  assigned, 
"^Th  {fidio  nan,)  because  he  says,  that  the  said  plaintiff,  on  &c*,  did  vol- 

8eDte<f  himself  "o^"'/  ^^^  of  his  own  free  will,  depart  and  absent  himself  from  the 
on  &c.,  and  service  of  the  said  D.,  and  did  freely  and  voluntarily  continue  to 
the  dft.  could  absent  himself  from  the  service  of  the  said  D.  for  the  residue  of  die 
him^fbod  ^  ^^^  ^^"^  ^^  ^^^^  years,  and  therefore  the  said  D.  could  not  at  any 
heDceforth  on  time  after  the  said  &c.,  during  the  said  term  of  four  years,  find  and 
on  Uiat  ac-  provide  for  the  said  plaintiff,  any  meat,  drink,  washing,  or  lodging  j 
and  this  he. :  Wherefore  &c.,  if  &;c.     3  Went.  416. 


count 


26.  On  Charter  Parties. 

braiich  J^'har-      P^^^'    ^"^    ^®  Said  D.  comes  and  defends  the  wrong  and 

ter-partynon    '^^J^^Yi   when  &«.,  and  says,  that  the  said  charter-party  of  af- 

est  factum.       freightment,  in  the  said  declaration  mentioned,  is  not  the  deed  of 

him  the  said  D. ;  and  of  this  he  puts  himself  upon  the  country,  Sic. 

il mone*due^  ^^  ^^^  further  plea  in  this  behalf,  as  to  said  breach  of  covenant 
'  in  the  said  declaration  firsdy  above  assigned,  the  said  D.,  by  leave 
&c.  says,  {actio  non,)  because  he  says,  that  the  said  D.  hath  paid 
to  the  said  plaintiff,  all  such  monies  as  were  become  due  and  paya- 
ble from  the  said  D.  to  the  said  plaintiff  for  freight,  and  for  two 
third  parts  of  port  charges  and  pilotage,  that  arose  on  the  said  ship 
at  and  from  &c.,  to  the  time  of  her  being  unloaden,  according  to 
the  form  and  effect  of  the  said  charter-party  of  afieightment,  to  toitj 
at  &c. ;  and  of  this  he  puts  himself  upon  the  country,  &c. 

Son?eeMi^'*  And  for  further  plea  in  this  behalf,  as  to  the  said  breach  of  cov- 
vessel  on  de-  enant  in  the  said  declaration  lastly  above  assigned,  the  said  D.,  by 
morage.  leave  of  &c.,  as  to  so  much  thereof  as  relates  to  the  keeping  of  the 

said  ship  in  the  said  declaration  mentioned,  on  demorage,  at  &c., 
for  &c.  days,  parcel  of  the  said  &c.  days,  in  the  said  declaration 
mentioned,  says  that  the  said  plaintiff,  (actio  non^)  because  he  says, 
that  he  the  said  D.  did  not  keep  the  said  ship  on  demorage,  at  &c. 
aforesaid,  for  the  said  &c.  days,  parcel  as  aforesaid,  or  of  any  of 
them,  or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff 
hath  above  in  nis  said  declaration  alleged  ;  and  of  this  the  said  D.  puts 
himself  upon  the  country  Sic. ;  and  as  to  the  keeping  of  the  said 
ship  in  the  said  declaration  mendoned,  on  demorage,  at  &c.  afore- 
said, for  &c.  days,  residue  of  the  said  &c.  days,  in  the  said  decla- 
ration mentioned,  the  said  D.  says,  {actio  non,)  because  he  says, 
that  he  the  said  D.  hath  paid  to  the  said  plaintiff  the  sum  of  &c., 
being  so  much  money  as  became  due  and  payable  to  the  said  plain- 
tiff, for  and  on  account  of  the  keeping  of  the  said  ship  on  demorage, 
at  Sic.,  in  the  said  declaration  mentioned,  for  those  Sic.  days,  ac- 
cording to  the  form  and  effect  of  the  said  charter-party  of  afireight- 
ment,  to  wU,  at  Sic. ;  and  of  this  the  said  D.  puts  himself  upon  the 
country.  Sic. 

Mea.  Non  est  Plea.  And  the  said  D.  and  E.  come  and  defend  the  wrong  and 
injury,  when  Sic.,  and  say,  {actio  non,)  because  they  say,  that  the 
said  charter-party  in  the  said  declaration  mentioned,  is  not  the  deed 
of  them  the  said  D.  and  E. ;  and  of  jthis  they  put  themselves  upon 
die  country.  Sic. 
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And  for  further  plea  in  this  behalf  by  leave  &c.,  the  said  D.  and  ComrAura 
E.  say,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  **"• 
aforesaid  action  against  them,  because  they  say,  that  the  said  brig  2-  Th®  ^^^ 
Li.  in  the  said  charter-party  and  in  the  said  declaration  also  mention-  J^qu^une; 
ed,  being  in  such  fit  and  proper  condition,  as  in  the  said  declaration  to  a  breach  fof 
is  mentioned,  did  not,  as  soon  as  convenient,  proceed  to  G.,  and  ^^y* 
when  unloaden  there,  proceed  to  M.,  according  to  the  form  and 
effect  of  the  said  charter-party,  and  of  the  said  covenant  of  the  said 
plaintiff  therein  in  that  behalf  contained  as  aforesaid ;  but  on  the 
contrary  thereof,  the  said  brig  having  been,  before  her  said  de- 
parture from  the  river  of  T.  in  the  said  deed  mentioned,  load- 
en  with,  and  having  received  on  board  her,  divers  large  quan- 
tities of  goods  and  merchandises,  to  be  carried  in  the  said  brig  to 
6.  and  M.  aforesaid,  for  and  upon  account  of  other  persons  than 
the  said  D.  and  E.,  without  the  consent  of  the  said  D.  and  E. 
afterwards,  and  after  her  arrival  at  G.  aforesaid,  to  mty  on  &c. 
departed  therefrom,  the  said  goods  and  merchandises  so  before  then 
leaden  and  being  on  board  the  said  brig,  on  such  accGunt  as  last 
aforesaid,  still  continuing  on  board  the  same,  and  with  the  same 
goods  and  merchandises,  so  then  loaden  and  continuing  on  board  the 
said  brig  as  aforesaid,  afterwards,  to  wity  on  the  same  day  and  year 
last  aforesaid,  at  M.  aforesaid,  arrived :  And  the  said  D.  and  E.  in 
fact  say,  that  by  reason  of  the  said  goods  and  merchandises  so 
brought  in  the  said  brig  as  aforesaid,  to  M.  aforesaid,  the  said  brig 
was  immediately,  upon  her  arrival  at  M.  aforesaid,  necessarily  there 
detained  upon  quarantine  for  the  space  of  8z;c.  days  thereafter,  and 
during  all  that  time  the  said  goods  and  merchandises,  so  then  loaden 
and  being  on  board  the  said  brig  as  aforesaid,  could  not  nor  might 
be  unloaden  therefrom,  nor  could,  nor  might  any  other  goods  and 
merchandises,  during  all  the  said  space  of  &;c.  days  next  after  the 
same  arrival  of  the  said  brig  at  M.  aforesaid,  be  loaden  or  put  on 
board  the  said  brig,  for  or  on  the  account  of  the  said  D.  and  E., 
or  of  any  other  person  whatsoever,  to  ujit^  at  L.  aforesaid  ;  and  this 
the  said  D.  and  £•  are  ready  to  verify  :  Wherefore  they  pray  judg- 
ment if  the  said  plaintiff  ought  to  have  or  maintain  bis  aforesaid 
action  agsdnst  them,  8«>. 

And  the  said  D.  and  E.  for  further  plea  in  this  behalf,  by  leave  3.  The  dft.  did 
of  the  court  here  for  this  purpose  first  had  and  obtained,  as  to  the  v^el  on^de!^ 
said  breach  of  covenant  firstly  above  assigned,  say,  {actio  non^  be-  monge. 
cause  they  say,  that  they  the  said  D.  and  E.  or  tlieir  assigns,  did 
not  ever  keep  or  detain  the  said  ship  on  demorage,  in  manner  and 
fonn  as  the  said  plaintiff,  in  that  breach  by  him  firstly  above  as- 
signed, has  alleged ;  and  of  this  the  said  D.  and  E.  put  themselves 
upon  the  country. 

And  the  said  D.  and  E.  for  further  plea  in  this  behalf,  by  like  ^  The  vessel 
leave  8ic.,  as  to  the  said  breach  of  covenant,  secondly  above  assign-  JJ"  aded  *ac^ 
ed,  say,  that  the  said  plaintiff,  {actio  nonA  because  they  say,  tibat  coidiog  to  the 
they  and  the  said  Messrs.  M.  and  Co.,  tne  assigns  of  the  said  D.  charter-party. 
and  E.,  did  fully  and  completely  load  the  said  ship  at  M.  aforesaid, 
according  to  the  form  and  effect  of  the  said  charter-party,  to  untf  at 
L.  aforesaid ;  and  of  this,  &;c. 
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CoTSMAinw  And  the  said  D.  and  E.  for  further  plea  in  this  behalf,  by  like 

KEPT.  leave  &cc.,  as  to  the  said  breach  of  covenant  secondly  above  assign- 

^-  ^*1m"^  ®^*  ^7*  ^*^  ^^®  ^*^  plaintiff,  {actio  non,)  because  they  say  that  true 

i«en  who^  i^  >^  ^^^  ^®  said  ship  would  have  carried  more  goods  and  merchan- 

loaded  but  dises  from  M.  aforesaid,  to  L.  aforesaid,  than  were  put  on  board  the 

foJSof^^lt  ^'^  ^'^P  ^^  *®  ^^'^  Messrs.  M.  and  Co.,  the  said  assigns  of  the 
■  ^  said  D.  and  E.,  but  for  plea  in  this  behalf  the  said  D.  and  E.  say, 
that  it  did  so  happen,  that  the  said  ship  could  not  be  provided  with 
a  full  cargo  at  M.  or  V.  in  the  said  charter-party  mentioned,  where- 
of the  said  plaintiff,  after  the  loading  on  board  the  said  ship  at  M. 
aforesaid  of  the  said  goods  and  merchandises,  in  the  said  deed  men- 
tioned to  have  been  there  loaden  on  board  the  same,  to  wttj  on  &c., 
at  M*,  to  wit  J  at  L.  aforesaid,  had  notice  from  the  said  Messrs.  M. 
and  Co.,  the  assigns  of  the  said  D*  and  E.  there ;  and  the  said 
Messrs.  M.  and  Co.,  the  assigns  of  the  said  D.  and  E.  there,  offered 
to  the  said  plamtiff  to  provide  his  said  ship  with  a  full  cai^o,  if  he 
the  said  plaintiff  would  proceed  with  his  said  ship  to  A.  or  B.,  and 
there  receive  orders  from  the  correspondents  of  the  said  D.  and  E. 
for  the  loading  a  full  and  complete  cargo  according  to  the  form  and 
efiect  of  the  said  charter-party,  to  tnif  at  L.  aforesaid ;  but  the  said 
plaintiff  then  and  there,  and  always  afterwards,  wholly  refused  so  to 
do  ;  and  instead  thereof  afterwards,  to  trit^  on  the  same  day  and 
year  last  aforesaid,  at  M.,  did  complete  the  loading  of  the  said  ship, 
with  divers  other  goods  and  merchandises  by  him  taken  on  board 
there,  upon  freight  for  and  upon  the  account  of  other  persons  than 
the  said  jD.  and  E.,  or  their  assigns,  to  toit^  at  L.  aforesaid  ;  and  this 
the  said  D.  and  E.  are  ready  to  verify  :  Wherefore  they  pray  judg- 
ment if  the  said  plaintiff  ought  to  have  or  mamtain  bis  aioresaid 
action  against  them,  as  to  the  said  breach  of  covenant  by  him  sec- 
ondly above  assigned,  &cc. 

6.  No  money        And  the  said  D.  and  E.  for  further  plea  in  this  behalf,  by  like 

^*^te^*^  d^'  leave  &c.,  as  to  the  said  breach  of  covenant  lastly  above  assigned, 

port^iar^8»     3^y»  *^^  ^®  s^'^  plaintiff,  {actio  noTiy)  because  diey  say,  that  no 

&c.  such  sums  of  money  as  are  in  that  breach  mentioned,  nor  any  of 

them,  nor  any  part  thereof,  ever  became  due  or  payable  from  the 

said  D.  and  £.  to  tlie  said  plaint,  for  or  on  account  of  the  same 

primage,  pilotage,  and  port  charges  in  the  said  breach  mentioned, 

or  any  of  them,  in  manner  and  form  as  the  said  plaintiff  has,  in  that 

breach  by  him  lastly  above  assigned,  alleged  ;  and  of  this  the  said 

D.  and  E.  put  themselves  upon  the  country,  he.     3  Went.  347. 

Nash  Grose. 

Plea.  Nonest      Plea.     And  the  said  D.  comes  and  defends  die  wrong  and 
fectum.  injury,  when  &c.,  and  says,  that  the  said  charter-party  of  affi-eight- 

ment,  in  the  said  declaration  mentioned,  is  not  the  deed  of  him  the 
said  D. ;  and  of  this  he  puts  himself  upon  the  country,  be. 

^iidto^'  ^      ^^  ^^^  further  plea  in  this  behalf,  as  to  the  said  breach  of  cove- 
due  for  fteiUt  "^"^  ^  ^^®  ^^^  declaration  firstly  above  assigned,  the  said  D.,  by 
and  chai^.     leave  &c.,  according  to  the  form  &ic.,  says,  {actio  noni)  because  he 
says,  that  the  said  D.  hath  paid  to  the  said  plaintiff,  all  such  monies 
as  were  become  due  and  payable  from  the  said  D.  to  the  said 
plaintiff  for  freight,  and  two  durd  parts  of  port  charges  and  pilotage, 
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thai  arose  on  the  said  ship,  at  and  from  L.  to  the  time  of  her  being  Covbiahti 
unloaden,  according  to  the  form  and  effect  of  the  said  charter-party  ^^^' 
of  affreightmenti  io  toit^  at  bc*^  and  of  this  be  puts  himself  upon  the 
countryy  &c* 

And  for  further  plea  in  this  behalf^  as  to  the  said  breach  of  cov-  s.  Dft.  did  not 
enant  in  the  said  declaration  lastly  above  assigned,  the  said  D.,  by  k^P  the  vessel 
leave  &c.,  as  to  so  much  thereof  as  relates  to  the  keeping  of  the  n^^imn^^' 
said  ship  in  the  said  declaration  mentioned,  on  demurrage,  at  &;c.,  the  days  men- 
for  &c.  days,  parcel  of  the  said  inc.  dayS,  in  the  said  declaration  Jj^^aiaUon'* 
mentioned,  says,  that  the  said  plaintiff,  {actio  nan^)  because  he  says, 
(hat  he,  the  said  D«,  did  not  keep  the  said  ship  on  demurrage,  at 
&c.,  for  the  said  &c.  days,  parcel  as  aforesaid,  or  of  any  of  them,  or 
any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above 
in  his  ^aid  declaration  alleged  ;  and  of  this  the  said  D.  puts  himself 
upon  the  country,  &;c. 

And  as  to  the  keeping  of  the  said  ship  in  the  said  declaration  ^*  The  dft. 
mentioned,  on  demurrage,  at  Sec.,  for  &;c.  days,  residue  of  the  said  munage  for  fhe 
&c.  days,  in  the  said  declaration  mentioned,  the  said    D.  says,  residue  of  the 
{actio  2um,)  because  he  says,  that  he  the  said  D.  hath  paid  to  the  ^y"  ^^^  the 
said  plaintiff  the  sum  of  be.  dollars,  being  so  jnuch  nooney  as  be-  dec^edT^ 
came  due  and  payable  to  the  said  plaintiff,  for  and  on  account  of  the 
keeping  of  the  said  ship  on  demurrage,  at  be.,  in  the  said  decla- 
ration mentioned,  for  those  &c.  days,  according  to  die  form  and 
effect  of  the  said  charter-party  of  affreightment,  to  trit^  at  be. ;  and 
of  this  die  said  D.  puts  himself  upon  the  country,  be.  3  Went.  364. 

Edward  Law. 

Plea.     And  the  said  D.  comes  &c.,  and  saith  that  the  said  united  Plea.  The  dft. 
company,  {actio  non^)  because  as  to  the  said  breach  of  covenant  ^^'^^compa- 
assigned  in  this,  that  the  said  D.  did  not  honestly,  faithfully,  and  ny^according 
manfully  serve  die  said  company,  he  the  said  D.  says,  that  the  said  to  Uie  charter- 
united  company  ought  not  to  have  their  said  action  thereof  against  P*^' 
him,  because  he  saith,  that  the  said  D.  always,  from  the  time  of 
making  the  said  charter-party,   during  all  the  time  the  said  D. 
continued  in  the  service  of  the  said  united  ^company,  according  to 
the  true  intent  and  meaning  of  the  said  charter-party  and  of  his 
covenant  aforesaid,  to  iritj  at  L.  aforesaid  ;  and  of  this,  &£c. 

And  as  to  the  said  breach  of  covenant,  above  assigned  in  not  ^'J?^  P'^ 
proceeding  with  the  said  ship  S.  to  the  island  of  H.,  in  the  said  de-  voyage,  but  the 
claracion  mentioned,  he  the  said  D.  says,  that  after  his  arrival  with  ship  was 
the  said  ship  S.  at  C.  aforesaid  mentioned  in  the  said  declaration,  wicked, 
and  as  soon  as  he  was  despatched  from  them  by  the  surviving  su- 
percargoes and  agents  as  above  mentioned,  to  toitj  on  &c.,  he  the 
said  D.  did,  with  all  convenient  speed,  depart  and  sail  with  the  said 
ship  S.  from  C.  aforesaid  in  the  said  voyage,  and  proceed  with  the 
same  ship  in  the  said  voyage,  towards  the  island  of  H.,  according 
to  the  instructions  and  directions  of  the  said  surviving  supercargoes  ,  ^ 

and  agents  in  that  behalf,  given  to  him  as  aforesaid  in  the  said  de- 
claration mentioned  ^  but  the  said  D.  further  sajs,  that  the  said 
ship  S.  in  her  said  voyage  from  C.  towards  H.  aforesaid,  and  after 
faer  departure  from  C.  aforesaid,  and  before  her  arrival  at  H.  afore- 
said, to  witf  on  &c.,  upon  the  high  seas,  by  force  and  violence  of 
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CoTxiTAim     the  wind  and  tempest,  was  wrecked  and  lost  in  the  sea,  by  reason 
^^^'  whereof  the  said  D.  could  not  proceed  with  the  said  ship  S.  to  H. 

aforesaid,  according  to  the  instructions  and  directions  of  the  said  sur- 
viving supercargoes  and  agents  in  that  behalf,  given  to  him  as  afore- 
said ;  and  this  the  said  D.  is  ready,  &c« :  Wherefore,  &c. 

8.  The  dft.  did  ^j  ^g  ^q  the  said  breach  of  covenant  above  assigned  in  this,  that 
not^desert  the  ^j^^  ^^y  j^^  ^j^  dishonestly,  unfaithfully,  unmanfully,  and  without 
any  necessity,  and  without  any  good  or  sufficient  cause,  voluntarily 
leave  and  desert  the  said  ship  S.  after  his  departure  with  the  same 
ship  from  C.  aforesaid,  and  before  his  arrival  at  the  island  of  H. 
aforesaid,  the  said  D.  says,  that  he  did  not  dishonestly  &x^.,  [as  above} 
contrary  to  the  form  and  effect  of  the  said  covenant  in  this  bebalt 
made ;  and  of  this,  &x. 

4.  The  ship  And  for  further  plea  as  to  the  said  breach  of  covenant  above  as* 
an^thrdtV  Signed  in  this,  that  the  said  D.  did  after  his  departure  with  the  said 
obliged  to  ship  S.  from  C.  aforesaid,  and  before  his  arrival  at  the  island  of  H. 
leave  the  ship  aforesaid,  dishonestly,  unfaithfully,  and  unmanfully,  and  without  any 
osave  B  e.  Q^Q^ggity^  gp^j  without  any  good  and  sufficient  cause,  voluntarily 
leave  and  desert  the  said  ship  S.,  he  the  said  D.  by  leave  be.,  fur- 
ther saith,  that  he  the  said  D.  after  the  arrival  of  the  said  ship  S. 
at  C.  aforesaid,  and  as  soon  as  he  was  despatched  from  them  by 
the  said  surviving  supercargoes  and  agents  above  mentioned,  to  witj 
on  be.,  did,  with  all  convenient  speed,  depart  and  set  sail  with  the 
said  ship  S.  from  C.  aforesaid  in  the  said  voyage,  and  proceeded 
with  the  said  ship  S.  in  the  said  voyage  towards  the  island  of  H. 
aforesaid,  according  to  the  instructions  and  directions  of  the  said 
surviving  supercargoes  and  agents  in  that  behalf,  given  as  above 
mentioned ;  but  the  said  D.  turther  saith,  that  the  said  ship  S.  in 
her  said  voyage  from  C.  aforesaid  towards  H.  aforesaid,  to  vnt,  on 
&c.,  upon  the  high  sea,  by  force  and  violence  of  the  wind  and 
tempest  was  entirely  disabled  from  proceedbg  on  her  said  voyage  to 
H.  aforesaid,  and  was  then  in  imminent  danger  of  being  lost  in  thq 
sea,  and  by  means  of  the  said  tempest,  soon  after  sunk  and  was  lost 
in  the  sea ;  by  reason  whereof  the  said  D.  was  then  and  there  neces- 
sarily and  unavoidably,  for  the  necessary  preservation  of  his  owu 
life,  and  the  lives  of  many  sailors  and  mariners,  and  of  R.  A.  be., 
two  supercargoes  of  the  said  company,  then  on  board  the  said  ship 
S.  forced  and  obliged  with  them  to  leave  and  desert  the  said  ship, 
so  being  disabled  and  in  imminent  danger  of  being  sunk  and  lost  id 
the  sea  as  aforesaid,  to  vnij  at  L.  aforesaid ;  s^nd  this  be. :  Where- 
fore, be. 

Replication.  REPLICATION.     And  the  said  united  company  as  to  the  said  plea 

The  dit  did      of  the  said  D.  as  to  the  said  breach  of  covenant  above  assigned,  in 

unnecessaiily    not  proceeding  with  the  said  ship  S.  to  the  island  of  fl.  as  In  the 

desert  the  ship,  g^^jj  declaration  by  the  said  D.  above  pleaded,  say,  that  true  it  is 

that  the  said  ship  S.,  after  her  departure  from  C.  aforesaid,  and 

before  her  arrival  at  H.  aforesaid,  was  lost  upon  the  high  seas ;  but 

the  said  united  company  further  say,  that  long  before  the  said  time 

when  the  said  ship  was  lost,  to  toii,  on  be.,  he  the  said  D.  did 

dishonestly,  unfaithfully,  and  unmanfully,  and  without  any  necesaty, 

and  without  any  good  or  sufficient  cause,  voluntarily  leave  and  de^ 
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sert  the  same  ship  in  manner  and  form  as  tbe  said  United  company  CorBVAim 
have  declared] against  him:  Wherefore  they  pray  judgment  and  *■""• 
their  damages,   by   reason  of  the   premises  to   be   adjudged    to 
them,  &c. 

And  the  said  United  company,  as  to  the  said  second  plea  of  the  said  2.  Dft.  did  un- 
D.  as  to  the  said  breach  of  covenant  above  assigned  in  this,  that  the  said  Jl^rt^S^p*^" 
D.  did,  after  his  departure  with  the  said  ship  S.  from  C.  aforesaid, 
and  before  his  arrival  at  H.  dishonestly ^  unfaithfully^  unTnanfally^ 
and  unthout  any  good  and  sufficient  causey  voluntarily  leave  and  de- 
seri^the  said  ship  S.,  by  him  above  pleaded  in  bar,  say,  that  the  said 
D.  whhout  the  cause  by  him  ''  in  the  same  plea  mentioned,  after  his 
departure  with  the  said"  ship  S.  from  C.  aforesaid,  and  ^before  his 
arrival  at  H.  aforesaid,  to  wit,  on  S^.,  did  dishonestly,  unfaithfully, 
and  unraanfully,  leave  and  desert  the  same  ship  in  manner  and  form 
as  the  said  United  company  have  declared  against  him ;  and  this 
they  pray,  be. 

NoTK.— There  seems  to  be  do  sufficient  reason  why  the  rejoinder  here 
may  not  be  by  a  bare  similiter.    (O.) 

Rejoinder  and  Issue.     And  the  said  D.  as  to  the  said  plea  of  ^hi^Jft^dld 
the  said  united  company,  in  reply  to  the  said  breach  of  covenant,  in  ^^^  ^^^^^  ^^ 
not  proceeding  with  the  said  ship  S.  to  the  island  of  H.  aforesaid,  ship, 
saith,  that  he  the  said  D.  did  not  dishonestly,  unfaithfully,  and  un- 
raanfully, and  without  any  necessity,  and   without  any   good   and 
sufficient  cause,  voluntarily  leave  and  desert  the  said  ship  in  manner 
and  form  as  the  said  United  company  have  above  in  pleading  alleg- 
ed ;  and  of  this,  &c.     3  Went.  376. 

Plea.  And  the  said  D.  comes  &c.,  when  &c.,  and  saith,  (ac<io  Plf».  Thedft. 
non,)  because,  as  to  the  breach  of  covenant  first  above  assigned,  J^il^jj^* 
protesting  that  the  said  sloop  or  vessel  did  not  continue  nor  was 
detuned  in  the  service  of  the  said  A.  A.  and  D.  for  the  space  of 
&c.  months,  as  by  the  said  declaration  is  above  supposed,  for  plea 
in  this  behalf  the  said  D.  saith,  that  the  said  A.  A.,  who  fitc.,  and 
D.  well  and  truly  paid  to,tlie  said  plaintiflF,  for  the  freight  and  hire 
of  the  said  vessel  and  service  of  the  said  F.  G.  on  board  her,  the 
said  rate  of  fcc.  dollars  per  month,  for  each  and  every  calendar 
month,  commencing  as  in  the  said  charter-party  is  mentioned,  that 
the  said  sloop  or  vessel  was  detained  in  the  service  of  them  the 
said  A.  A.  and  D.  by  virtue  oT  the  said  charter-party,  and  so  m 
proportion  for  a  less  time  than  a  month,  according  to  the  form  and 
effect  of  their  said  covenant  in  this  behalf  made,  to  wit,  at  &c. ; 
and  of  this,  &c. 

And  the  said  D.  as  to  the  breach  of  covenant  secondly  above  2^The^d^^ 
assigned,  protesting  that  the  port  charges  of  the  said  vessel  during  l^^^  ^ 
the  said  voyage  did  not  amount  to  the  said  sum  of  fcc.  dollars, 
as  by  the  said  declaration  is  above  supposed,  for  plea  in  this  behalf, 
the  said  D.  saith,  that  they  the  said  A.  A.  who  &c.,  and  D.  well 
and  truly  paid  all  port  charges,  that  became  due  for  or  in  respect 
of  the  said  vessel  during  the  said  voyage,  according  to  the  form  and 
effect  of  their  said  covenant  in  this  behalf  made,  to  wit,  at  &tc. ;  and 
of  this,  &c.  t 
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CoTSHAim  And  the  said  D.  as  to  the  breach  of  covenant  lasdy  above  assigned 
^^^'  saithy  that  the  said  A.  A.  and  D.  did  well  and  sufficiently  moor  the 

Buffi^^^  said  vessel  during  the  said  voyage,  according  to  the  form  and  eflfect 
moor  the  ves-  of  their  said  covenant,  m  this  behalf  made,  to  triit  at  &c.  aforesaid ; 
mL  and  of  this  the  said  D.  puts  himself  upon  his  country,  be.     Plead. 

Assist.  329.  R.  D&apeb. 
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PLEADINOS  IN  DEBT. 

I.  On  Bonds, 

1.  Oenerai  Pheu. 

1.  In  an  action  of  Debt  on  bond,  the  general  issue  is  non  est  factum, 
as  to  which,  in  genera],  see  the  annotations  under  the  plea,  Non  est 
Factum^  in  Covenant,  anie^  p.  213,  and  under  that  plea,  post. 

Under  this  plea,  the  defendant  will  not  be  permitted  to  offer  evi- 
dence of  a  consideration,  illegal  at  common  law,  or,  made  so  by  stat- 
ute.   2  Starkie,  35.     Quere,  see  ante,  p.  206,  contrd. 

The  defendant  may  plead  also, 

2.  Duress^  as  to  tohich^  see  the  annotations,  post,  under  the  form  of 
the  Plea. 

3.  Coverture.  This  may  be  pleaded  specially,  or  may  be  given  in 
evidence  under  the  general  issue.     See  ante  in  Abatement,  95. 

4.  Infancy •  Though  it  does  not  seem  settled,  whether  the  deed 
of  an  infant  is  void,  or  merely  voidable  ;  yet,  it  is  held,  that  it  must  be 
pleaded  specially,  and  cannot  be  given  in  evidence  under  the  general 
issue,  non  est  factum.    5  Co.  119  a;  2  H.  Bl.  515. 

5.  Usury.    See  the  Stat,  of  Mass.  1825,  ch.  143,  and  1826,  ch.  27. 

6.  AUen  Enemy.    As  to  this  plea,  see  ante,  in  the  Introduction. 

7.  Extinguishment.    See  the  note  under  the  form  of  the  plea,  post. 

8.  Immoral  Consideration.  Where  this  is  apparent  on  the  face  of 
the  condition,  the  defendant  may  pray  oyer,  and  demur.  But,  if  the 
bond  is  merely  conditioned  for  the  payment  of  money,  the  immoral 
consideration  must  be  specially  set  forth  in  the  plea.  See  3  Bur. 
1568;  2P.  Wm.432. 

9.  lUegal  Consideration.  The  preceding  remarks  apply  to  this 
plea  also. 

With  regard  to  this  subject,  it  may  be  observed,  that  bonds  in  res- 
traint of  trade  in  general,  are  void,  as  against  the  policy  of  the  law  ; 
but  bonds,  conditioned  not  to  carry  on  a  particular  trade  in  a  particu- 
lar place,  are  not  necessarily  void,  and  will  be  sustained  when  not 
contrary  to  sound  policy.  See  2  Str.  739 ;  5  T.  R.  1 18 ;  3  East,  296 ; 
8  Pick.  188.  The  illegality  of  the  consideration  must  be  specially 
pleaded,  and  cannot  be  given  in  evidence  under  the  general  issue. 
Harmer  v.  Wright,  2  Starkie,  &5. 
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DxBT.  Where  an  obligation  is  obtained  colore  officii ;  as,  where  it  is  given 

to  a  sheriff,  it  should  appear,  that  the  demand  has  arisen  in  the  course 
of  legal  duties  ;  or,  is  justified  by  some  authority  of  office;  otherwise, 
it  will  be  void,  as  a  means  of  extortion,  and  against  sound  policy. 
5  Mass.  R.  540. 

And,  generally,  all  securities,  given  for  the  payment  of  moncf, 
which  is  prohibited  by  law,  are  void.    Ibid. 

And  where  a  bond  was  given  to  a  sheriff,  by  his  deputy,  for  more 
than  25  per  cent  of  his  fees,  it  was  held  to  be  void,  as  against  a  stat- 
ute.   5  Mass.  R.  396. 

For  observations  upon  the  illegality  of  agreement  as  against  pubUe 
policy;  see  Richardson  v.  MeUish^  2  Bingham,  227 ;  A*court  v.  Cross, 
3  Bingham,  329. 

10.  Payment.    See  the  note  under  the  form  of  this  plea,  post. 
This  plea  should  conclude  with  an  averment,  and  not  to  the  coun- 
try.    12  Johns,  353. 

Payment  before  the  day^  should  be  pleaded  as  a  payment  at  the  day; 
for,  if  pleaded  as  a  payment  before  the  day,  if  the  verdict  is  for  the 
plaintiff,  t.  e.  that  it  was  not  paid  before  the  day,  the  finding  then  be- 
comes immaterial ;  since  payment  might  still  have  been  made  at  the 
day,  in  which  case  the  plaintiff  would  have  no  cause  of  action.  Cro. 
Eliz.  142;  10  Mod.  147.  But  the  plaintiff's  sole  remedy  is  to  de- 
mur.    10  Mod.  304,  167. 

At  common  law,  payment  after  the  day,  limited  by  the  condition,  could 
not  be  pleaded ;  the  condition  being  already  broken  by  the  non-pay- 
ment ;  but,  under  the  stat  4  Ann,  ch.  16,  ^  12,  this  is  made  a  good  plea. 
2  Sel.  N.  P.  495.  And  this  statute  has  always  been  practised  upon 
here.  10  Mass.  R.  419.  But  a  tender  and  refusal  afVer  the  day,  is 
not  within  the  statute.     2  Sel.  N.  P.  495. 

Where  there  has  been  a  payment  before  the  day,  the  defendant 
may  also  plead  it,  as  an  accord  and  satisfaction ;  for,  this  supposes  a 
non-performance  and  excuses  it ;  but  care  should  be  taken  to  show 
the  precise  sum  paid  in  satisfaction.  For,  it  has  been  held,  if  a  bond 
is  given,  conditioned  for  the  payment  of  <£50,  and  an  accord  and  sat- 
isfaction is  pleaded,  of  the  sum  of  ^£20  paid  before  the  day,  that  the 
defendant  must  prove  the  sum  of  .£20 ;  and,  if  he  proves  an  accwd  and 
satisfaction  of  <£10  only,  he  must  fail  in  his  defence.  See  10  Mod.  304. 

11.  Release.  See  the  notes  to  the  plea  of  Rele^ise  under  C^ovenant, 
ante,  p.  218 ;  and  post  under  the  form  of  the  plea. 

A  release,  given  by  the  husband,  of  a  bond  given  to  his  wife  before 
marriage,  is  a  good  bar. 

So,  also,  a  release,  given  by  an  executor  or  administrator,  of  a 
bond  given  to  the  testator  or  intestate.     2  Rol.  410. 

But,  where  an  obligee  assigns  a  bond,  and  the  obligor  afler  notice 
of  the  assignment  procures  a  release  from  the  obligee,  and  pleads  it  to 
an  action  of  Debt  brought  by  the  assignee  in  the  obligee's  name,  the 
Court  will  set  aside  the  plea,  and  will  not  under  such  circumstances 
suffer  the  obligor  to  plead  payment.     1  Bos.  &  P.  417. 
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12.  Performance^    See  the  annotations  under  the  form  of  this  plea,  I>xbt. 
ante,  p.  215,  also  post, 

13.  Tender.   See  ante^  p.  159,  and  post,  under  the  form  of  this  plea. 
Where  a  tender  would  be  good,  if  made  within  a  reasonable  time, 

it  does  not  follow,  that  it  was  made  within  a  reasonable  time,  merely 
because  made  before  action  brought    5  Mass.  R.  494. 

14.  Escrow,    See  ante^  p.  205. 

15.  Defeasance.    See  under  this  plea,  post, 

A  defeasance  must  be  pleaded,  as  aideed ;  and,  where  it  is  pleaded 
as  a  writing,  it  is  bad,  as  it  does  not  implj  a  deed.    3  Lev.  234. 

Where  the  defeasance  is  to  discharge  the  obligee  of  a  certain  sum, 
due  to  another,  the  defendant  must  show  certainly  how  he  has  done 
it,  whether  by  a  release,  payment,  d&c.    Yin.  Abr.  Defeasance,  G.  2. 

If  several  covenant  jointly  and  severally,  a  defeasance  to  one  is  a 
defeasance  to  all.  See  the  opinion  of  Holt  C.  J.,  in  Lacy  v.  Kynas" 
ton,  12  Mod.  550 ;  Ld.  Raym.  690. 

Wh^e  the  obligee  and  a  stranger  by  indenture,  grant  that,  if  the 
stranger  performs  certain  acts,  the  obligation  shall  be  void ;  it  is  held, 
the  obHgor  cannot  take  advantage  of  it  Yin.  Abr.  Defeasance,  B. 
m  notis,    Quare,    For  it  does  not  seem  to  be  settled. 

16.  Bankruptcy.    This  no  plea  in  Massachusetts. 

17.  Set-^fff.  In  Massachusetts  this  plea  would  not  be  good,  not 
being  within  any  of  the  statutes  of  set-off. 

18.  JFormer  Recovery.    See  ante,  in  Assumpsit,  p.  234. 

19.  Thai  the  Deed  toas  obtained  by  fraud  and  coUusion^  is  a  good 
plea.    2  Maule  &  Selw.  373. 

2.  Special  Pleas  which  have  been  held  good. 

A  surety  may  plead,  that  the  bond  was  never  executed  by  the  prin- 
cipal.   2  Pick.  24 ;  17  Mass.  R.  591. 

In  an  action  of  Debt  on  a  Replevin  bond,  it  was  held,  that  prose- 
cuting the  action  of  Replevin  till  the  death  of  the  defendant  in  Re- 
plevin, is  a  prosecuting  with  effect ;  because  the  action  is  thereby 
abated,  and  final  judgment  is  thereupou  given.  But  a  nonsuit  or  a 
discontinuance  is  a  breach  of  the  condition.     1  Pick.  284. 

So  in  Debt  on  a  Replevin  bond,  a  special  plea,  of  satisfaction  of  the 
plaintiff  in  the  original  suit,  and  indemnification  of  the  officer,  it 
seems,  is  good.    See  8  Mass.  R.  150. 

3.  Pleas  thai  are  not  good  in  Debt  on  Bond* 

At  Lauf,  a  plea  to  the  action,  which  admits  part  of  the  plaintiff's 
demand,  is  bad  on  general  demurrer.  The  defence  is  in  Equity. 
4  Mass.  R.  429. 

Nil  debet  is  bad  on  general  demurrer.    2  Wils.  10. 

Where  a  several  bond,  and  not  joint,  is  given  by  several  persons,  it 
is  not  a  good  plea,  that  the  seal  of  one  of  the  obligors  was  taken  off 
by  the  obligee,  in  an  action  against  one  of  the  other  obligors.    Because, 
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Debt.  though  taking  off  the  seal  of  one  of  the  obligors  from  a  joint  and 

several  bond,  will  avoid  it  as  to  the  other  obligors,  yet  it  will  not  avoid 
a  several  bond  as  to  them.    1  Barn.  &  Cr.  682. 

In  Debt  on  bond  against  a  surety,  it  is  no  (rfea  by  him  at  law,  that 
the  plaintiff  had  given  time  to  the  principal  by  pttrol  6  Bam.  d& 
Al.  187. 

In  an  action  of  Debt  on  a  Replevin  bond,  where  the  defendant 
(a  surety)  pleads,  that  the  property  replevied  was  the  property  of  the 
plaintiff  in  Replevin,  and  was  attached  as  such  by  the  defendant  in 
Replevin,  a  deputy  sheriff,  on  mesne  process  against  the  plaintiff  in 
Replevin,  the  plea  is  bad.     8  Mass.  R.  303. 

_  So  in  Debt  on  a  Replevin  bond,  the  defendant  prays  oyer,  and 
pleads  performance  gmerdUy ;  the  plaintiff  replies,  that  he  had  a 
judgment  for  a  return,  but  there  had  been  no  return ;  the  defendant 
rejoins,  that  the  plaintiff  in  Replevin  reviewed  the  action,  and  that 
the  present  plaintiff  had  judgment  and  execution,  on  which  the 
property  replevied  was  taken  and  sold.  This  is  a  departure,  and 
bad.  6  Mass.  R.  57.  The  plea  is  performance,  the  rejoinder  an 
excuse  for  not  performing.  If  it  could  avail  at  all,  it  should  have 
been  pleaded  at  first. 

So  where  in  Debt  on  a  Replevin  bond,  the  defendant  pleads,  that 
the  plaintiff  recovered  judgment  in  the  Replevin  suit,  for  a  return 
and  for  damages  and  costs,  and  that  the  defendant  had  delivered  part 
of  the  goods,  and  tendered  the  remainder,  which  were  refused,  and  as 
to  the  damages  and  costs  cognovit  ttctionem,  the  plea  was  held  bad,  as 
an  express  acknowledgment  of  a  breach.    2  Mass.  R.  541. 

So,  in  such  case,  a  plea,  that  the  defendant  has  always  been  ready 
to  return  the  goods,  and  pay  the  damages  and  costs,  but  the  plaintiff 
has  never  demanded  them,  or  delivered  his  writ  de  retomo  habendo, 
to  an  officer,  is  bad ;  because  it  does  not  show,  that  the  plaintiff  in 
Replevin  has  prosecuted  his  suit  to  final  judgment,  according  to  the 
condition  of  the  Replevin  bond.     Ibid, 

So,  in  such  action,  a  plea,  that  there  has  been  no  final  judgment, 
that  he  should  return  the  property,  or  that  he  should  pay  damages  and 
costs,  is  bad  ;  because  it  does  not  show,  that  the  plaintiff  in  Replevin 
has  prosecuted  the  Replevin  to  final  judgment.    2  Mass.  R.  518. 

In  an  action  against  a  surety  in  a  Replevin  bond,  it  is  fL  good  plea, 
that  the  plaintiff  entered  his  action  of  Replevin  at  the  Court,  to  which 
it  was  returnable,  and  on  judgment  against  him,  appealed,  and  died 
before  entering  his  appeal.     14  Mass.  R.  231. 

Where  a  bond  is  given  to  perform  an  award,  it  is  no  plea,  to  Debt 
brought  upon  it,  that  the  arbitrator  was  guilty  of  improper  conduct 
and  partiality,  in  making  his  award  without  hearing  the  defendant,  &c. 
8  East,  344. 

Nor,  that  the  parties  agreed,  by  parole  to  waive  the  award.    Ibid. 
In  Debt,  on  an  arbitration  bond,  the  defendant  pleads  no  award ; 
the  plaintiff,  in  his  replication,  sets  out  an  award ;  the  defendant 
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joins,  that  the  award  was  not  final.    It  was  held  to  be  a  departure.  Dxbt. 
8  Johns  R.  367. 

So,  in  such  case,  a  rejcnnder,  that  there  were  other  matters  pend- 
ing, of  which  the  arbitrators  took  no  notice,  would  be  bad,  as  a 
de]^ure.     1  Wils.  122. 

In  an  action  of  Debt,  on  a  bond  given  to  a  jailor,  as  surety  for  the 
liberties  of  the  jail,  non  dammficatus  is  bad.    5  Johns  R.  42. 

Where  Debt  was  brought  on  a  bond  of  indemnity,  and  the  defend- 
ant pleaded,  that  he  did  indemnify,  generally,  it  was  held  well  on 
general  demurrer,  without  showing  how  he  indemnified.  2  Ld.  Raym. 
1416  ;  Str.  681.    But  it  would  have  been  bad  on  speciaJ  demurrer. 

Where  Debt  was  brought  by  an  executor,  on  a  bond  given  to  his 
testator  for  the  payment  of  money,  and  the  defendant  pleaded,  that 
the  bond  was  given  as  an  indemnity  against  another  bond,  and  that 
the  plaintiff  had  not  been  damnified  ;  the  plea  was  held  bad.  Cowp. 
47.  And  generally  nan  dammficatus  is  no  plea  to  a  bond  for  the 
payment  of  money,  though  it  should  appear  by  the  condition,  that  it 
was  a  bond  of  indemnity.     1  Bos.  &  Pull.  688. 

So  where  Debt  was  brought  on  a  bond,  given  to  indemnify  the 
plaintiff  from  the  charges  of  a  bastard  child ;  and  the  defendant 
pleaded,  that  the  mother  took  away  the  child,  the  plea  was  held  ill. 
2  Wils.  126. 

So  where  in  Debt  on  a  bond  of  indemnity,  the  defendants  plead 
nan  dammficatus,  the  plaintiff  replies  a  foreign  attachment  and  a  pay- 
ment by  his  trustees ;  the  defendant  rejoins,  that  the  payment  was 
not  made  before  action  brought  on  the  bond ;  the  rejoinder  was  held 
bad.    6  Mass.  R.  336. 

In  Debt  on  an  administration  bond,  the  defendant  pleads  perform- 
ance, generally ;  the  plaintiff  replies,  setting  forth  as  a  breach,  that 
the  defendant  did  not  return  an  inventory ;  on  general  demurrer  it 
was  held  bad,  because  the  replication  did  not  aver,  that  some  property 
of  the  intestate  came  to  the  defendant's  hands.  In  such  case,  how- 
ever, it  18  not  necessary  to  show  the  exact  amount  1  Pick.  20,  cites 
13  Johns.  437. 

To  the  like  plea,  in  a  similar  case,  the  plaintiff  replies,  that  the 
defendant  did  not  account  for  certain  property,  inventoried  at  $2000. 
The  defendant  rejoins,  that  he  did  account  for  the  property  in  his 
administration  account,  and  sets  forth  in  what  manner,  specially ; 
and  concludes  to  the  country ;  the  plaintiff,  declining  the  issue,  surre- 
joins, that  the  property  was  taken  and  add  on  execution,  d&c  On 
special  demurrer,  the  surrejoinder  was  held  bad,  for  declining  the 
issoe,  which  was  tendered  on  a  material  feet,  and  also  for  the  depar- 
ture.   16^Ma8B.  R.  291. 

Far  annotations  on  various  other  pleas,  see  the  annotations  under 
the  forms  of  the  pleas. 
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^■■''*  4.  Of  double  pleading  in  Debt  on  Bonds. 

With  nan  est  factum^  the  defendant  may  plead.  Infancy  ;  Duress; 
Conditions  performed  ;  Never  Executor ;  Usury ;  Bankruptcy ;  Dis- 
charge under  an  Insolvent  Law.  So  where  the  condition  is  to  be 
performed  on  notice  or  request,  the  defendant  may  plead  non  est  facf 
turn,  and  no  notice  or  no  request.     2  Str.  906. 

So  it  seems,  in  Massachusetts,  the  defendant  may  join  the  pleas  of 
non  est  factum  and  payment,  in  Debt  and  Covenant  See  3  Pick.  388. 

But  the  defendant  cannot  plead  together,  non  est  factum  to  the 
whole,  and  a  tender  to  part ;  non  est  factum  and  solvit  post  diem  ;  or 
solvit  ad  diem.  2  Bl.  993.  See  also  the  opinion  of  Jackson  J.  obiter^ 
in  Alderman  v.  Drench,  1  Pick.  14,  Nor  Non  est  factum  and  Cover- 
ture. 

And  where  any  particular  hardship  will  be  imposed  on  the  plaintiff, 
by  the  admission  of  two  pleas,  it  seems  questionable,  whether  the 
Court  will  not  compel  the  defendant  to  elect  on  which  plea  to  place 
his  defence ;  though,  in  cases  where  there  is  no  such  inconvenience, 
they  might  be  admitted.     See  3  Taunt.  385 ;  13  Ea^t,  255. 

If  the  defendant  pleads  together,  payment  at  the  day  and  payment 
before  the  day,  the  Court  on  motion  will  strike  oat  the  first  plea. 
1  Johns.  Cas.  152. 
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I.  On  Bonds. 
1.  General  Pleas. 

GursRAz.  Plisa.     And  the  said  D.  comes  and  defends  the  force  and  injury 

"'^'^'  when  &c.,  and  saith,  (a)  that  he  ought  not  to  be  chained  with  the 

522l  ^^^^  aforesaid,  by  virtue  of  the  (supposed)  writing  obligatory  afore- 

Saith  QiA  ^'^'  because  be  saith,  that  the  said  writing  obligatory  is  not  his 
tibe  piuotiff   '  deed ;  and  of  this  he  puts  himself  upon  the  country.     2  Harr.  Ent 

ought  not  to  542.                                                                                    W.  Pinknet. 
haTe  his  said 

action  thereof  Notb. — Under  this  issue,  the  defendant  may  give  in  evidence  coverture ; 

against  him,  lunacy;  (Str.  1104  ;)  escrow ;  (6  Mod.  218  ;  Salk.  724 ;)  erasure,  alteration, 

^^"2?  r?i^  cancellation;  (5  Co.  119  b;  Bro.  Ent  198;)  so,  if  two  are  bound,  thai  the 
S3"^^d  '^of<nuUtam  off.    Dyer,  69,  in  mar.  Dal,  105.       .  ,    ,.      ^.       ^       ^ 

l,,fitjni[Mi^  Formerly  it  was  usual  m  cases  of  escrow^  raturty  uUerkneatton^  Ac.^  to 

Mtofy  u  not  pl®^<^  ^®  matter  specially,  and  conclude,  *<  and  so  the  said  D.  says,  that  the 

Att  deed;  and  writing  Aic  is  not  his  deed ;  and  of  this  he  puts  himself  upon  the  country." 

of  this  he  puts  And  this  was  called  a  Mpecial  non  est  factum.    See  Precedents,  Thomp.  Lib, 

himself  upon  PI.  141,56 — 181,  143 — 182,  153.     But  these  pleas  hare  now  fallen  into 

Hie  country,  disuse ;  and,  by  Holt  C.  J.,  I  hare  nerer  known  one  in  all  my  time ;  they 

H^^'^^S  are  impertinent,  for  therehy  they  hring  all  proof  upon  the  defendant; 

8  Wils.  880.  whereas,  if  non  est  factum  generally  were  pleaded,  the  proof  would  lie  on 
the  plaintiff:    ejAod.  218. 


ON  BONDS.  24d 

Plea*     And  the  said  D.  comes  and  defends  ^.,  when  &;c.,  and  GzNinujL 
prays  oyer  &c.  &c.,  and  it  is  read  to  him  &c. ;  and  thereupon  the  ^^^^' 
said  D-  sailh,  that  he  confesses  the  forfeiture  of  the  obligation  afore-  ^'*'*  P?^^-' 
said,  and  prays  a  hearing  by  the  Court  in  equity  ;  and  that  the  said  ttms,  and  pmy- 
forfeicure  may  be  chancered,  and  judgment  for  the  first  debt  and  •'  in  equity* 
costs. 

NoTJE.— This  plea  is  fotmded  on  the  Mass.  Stat  1785,  ch.  22,  §  1 ;  1798, 
€b.  77,  §  & 

2.  Duress. 

Plea.     And  the  said  D.  comes  and  defends  hc.^  when  kc.^  and  I>tr&ssA. 

sa^s,  that  (a)  he  ought  not  to  be  charged  with  the  said  debt  by  virtue  Plea*  Duress. 

oi  the  said  writing  obligatory,  because  he  says,  (i)  that  at  the  time  («)  4*^t»o  ^^^ 

of  making  the  said  writing,  he  the  said  D.  was  imprisoned  by  the  ^^^  mm!^ 

said  plaintiff  and  others  by  their  covin,  to  wiU  at  &c.,  and  there  de-  cier.  194. 

tained  in  prison,  until  by  force  and  duress  of  that  imprisonment,  he  /j,\  if  by  du- 

the  said  D.  then  and  there  made,  sealed,  and,  as  his  deed,  delivered  ress  of  threats, 

the  said  writing  to  the  said  plaintiff;  and  this  he  is  ready  to  verify  :  ^*y»  "*  th*^ti^* 

Wherefore  he  prays  judgment,  if  he  ought  to  be  charged  &c.  [as  SLcV,*threaien- 

beibre.J  ed  to  kill  and 

maim  the  said 
D,,  unless  he  would  make  and  seal  to  the  pit.  the  wiitiug  aforesaid,  to  wit,  at  &c.,  which  said 
writiog  the  said  D.,  for  fear  of  those  threats  thea  and  there  made  to  the  plaintiff;  aod  this/'  &c. 
8  Ins.  CI.  122. 

Replication.     And  the  plaintiff  saith,  (c)  that  notwithstanding  Replication, 
any  thing  by  the  said  D.  above  in  pleading  alleged,  he  ought  to  be  ?®^"^°^*  '* 
charged  with  the  said  debt  by  virtue  of  the  said  writing  obligatory,  (cyprecludi 
because  he  says,  that  the  said  D.,  at  the  time  of  the  making  of  the  non  equally 
said  writing  obligatory,  was  at  large  and  at  his  full  liberty,  and  out  f^\(  duress 
of  any  prison  whatever,  and  that  he  made,  sealed,  and  delivered  the  of  threats,  say, 
said  writing  to  the  plaintiff  spontaneously  and  of  his  own  free  will  "and  not  for 
and  accord,  {d)  and  not  by  force  or  duress  of  imprisonment ;  and  ^^^^  sM^v. 
this  she  prays  may  be  inquired  of  by  the  country.     3  Morg.  425.      hath  ahove  m 

pleading  alleg- 
NoTfe. — This  replication,  in  the  old  entries,  sometimes  concludes  with  a  ed«" 
traverse  and  verification.    See  5  Ins.  CI.  197.    But  by  the  cases  it  is  good 
either  way. 

NOTE  ON  THE  PLEA  OF  DURESS. 

If  a  person  shall  be  under  arrest  without  legal  process,  or,  by  the 
warrant  of  one  having  no  jurisdiction  ;  or,  if  being^arrested  by  legal 
process,  be  forced,  by  tortious  usage  in  prison,  to  give  a  bond ;  the 
bond  will  be  void,  as  obtained  by  duress.  2  Inst.  482 ;  Com.  Dig. 
Pleader,  (2  W.  19.) 

And  the  law  is  the  same,  if  the  deed  is  obtained  by  menace  of  life, 
limb,  or  imprisonment.  2  Inst.  483.  But  not  if  obtained  by  menace 
of  battery,  or  of  burning  house  or  goods.     Ibid. 

This  plea  is  generally  personal ;  so  that  one  co-obligor  or  surety 
shall  not  plead  the  duress  of  the  other  co-obligor,  or  of  the  principal, 
to  avoid  the  deed.     2  Cro.  187. 

But,  it  seems,  if  a  sheriff  obtains  a  bond  from  a  debtor  by  duress, 
the  surety  may  avoid  the.  bond  by  plea.     15  Johns.  R.  2<S6. 

Imprisonment  by*  order  of  law,  generally  is  not  duress ;  and,  it 
seems,  if  a  man  is  imprisoned  for  a  debt  which  he  justly  owes,  and 
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DiTRxtB.  gives  a  bond  for  the  amount,  to  obtain  his  liberty,  it  will  not  be  duress ; 

although,  if  he  had  not  been  imprisoned,  he  might  not  have  been 
willing  to  ^ive  the  bond. 

In  Watkins  v.  Bairdj  (6  Mass.  R.  511,)  Parsons  C.  J.  recognises 
as  law,  that  **  if  a  man,  supposing  that  he  has  cause  of  actioti  against 
another,  by  lawful  process  cause  him  to  be  arrested  and  imprisoned, 
and  the  defendant  voluntarify  execute  a  deed  for  his  deliverance,  he 
cannot  avoid  such  deed  by  duress  of  imprisonment ;  although,  in  fact, 
the  plaintiff  had  no  cause  of  action."  But  here  it  should  be  observ- 
ed, that  the  question  cannot  be  affected  by  the  man's  svppositionj 
which  cannot  be  triable ;  and  the  word  voluntarily  must  be  under- 
stood, unthout  any  other  constraint,  than  what  is  necessarily  impUed  in 
the  imprisonment,  and  the  wish  to  he  at  large ;  for,  he  further  xecog- 
nises  as  law,  that  if  the  imprisonment  is  at  first  lawful,  but,  by  collu- 
sion with  the  gaoler,  the  party  is  detained  afterwards  unlawfully,  until 
he  gives  a  deed,  this  is  such  duress  as  will  avoid  the  deed.  The  first 
proposition,  therefore,  can  mean  no  more  than  this,  that,  if  a  man  is 
imprisoned  by  regular  process  of  law,  and  gives  a  bond  for  the  claim 
on  which  he  is  imprisoned,  or  the  like,  whether  just  or  not,  he  shall 
not  be  heard  to  say,  that  it  was  given  by  duress. 

But,  perhaps,  even  this  position  is  laid  down  too  broadly.  Suppose 
A.  arrests  B.,  a  transient  person,  on  a  bond  given  for  $1000,  on  which 
there  remains  due  only  the  sum  of  $10.  B.  cannot  find  bail  for 
$1000,  the  sum  named  in  the  writ,  and  will  be  compelled  to  lie  in 
gaol  till  the  Court  sits,  unless  he  compromises  with  A.  A.  agrees  to 
take  a  new  bond  for  $100,  and  let  him  go,  but  will  settle  the  afiair  in 
no  other  way,  though  the  whole  amount  actually  due,  is  tendered  to 
him  with  costs.  If  B.  gives  such  a  bond,  shall  not  this  abuse  of 
legal  process  avoid  it  ?  It  certainly  ought  to  have  that  effect,  because 
as  soon  as  the  debt  actually  due,  with  the  legal  costs,  is  tendered,  in 
strictness  the  imprisonment  becomes  as  unlawful  and  oppressive,  as  if 
there  had  been  originally  no  cause  of  action  at  all.  Chancery,  no 
doubt,  would  consider  such  a  bond  as  security  for  the  sum  actually 
due,  and  no  more.  And  the  law  certainly  ought  not  to  suffer  a  per- 
son, while  in  its  custody  and  under  its  protection,  to  be  thus  practised 
upon.  Quaere,  therefore.  In  the  same  case,  however,  it  is  held  by 
the  same  learned  Chief  Justice,  "  that  when  a  man  shall  falsely,  ma- 
liciously, and  without  probable  cause,  sue  out  a  process,  in  form  regu- 
lar and  legal,  to  arrest  and  imprison  another,  and  shall  obtain  a  deed 
firom  a  party  thus  arrested,  to  procure  his  deliverance,  such  deed  may 
be  avoided  by  duress  of  imprisonment."  6  Mass.  R.  512 ;  see  Lev. 
68,69. 

It  has  been  held,  that  if  A.  gives  a  bond  dec  to  free  a  mere  stranger 
from  duress,  A.  shall  be  bound  by  the  bond ;  though  the  stranger 
would  not  have  been,  if  he  had  given  the  bond  himself.  Br.  Duress. 
See  Ld.  Raym.  357. 

If  two  give  a  bond  jointly  and  severally,  and  one  executes  the  bond, 
by  duress,  the  other  alone  will  be  bound.  Vin.  Abr.  Duress,  B.  If 
so,  if  the  one  bound  pays  the  whole,  he  will  be  aide  to  recover  no  am* 
tribution  against  the  other,  which  may  be  unfust;  especialiy  if  the  one 
bound,  is  a  mere  surety. 

If  A.  gives  a  bond  to  free  his  wife  from  duress,  it  is  said  he  may 
avoid  the  bond  as  given  by  duress.  See  2  Brownl.  276.  And  the 
reason  assigned  is,  that  they  are  one  person  in  law. 

It  is  said  by  some  also,  that,  if  a  bond  d&c  is  given  by  a  father  to 
free  his  son  firom  duress,  or  vice  versd,  the  obligor  may  avoid  the  bond 
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as  given  bj  duress ;  because,  in  the  unadorned  laiinity  of  the  law,  DvBxst. 
**  persona  cottfuncta  €Bquiparatur  tnteresse  propritB^^*  which  here  is 
conjectured  to  mean,  thxt  duress,  inflicted  on  one  so  nearly  cdlied  by 
nature  as  a  father  or  son,  is  considered  as  equally  compulsory  as  ifinr 
JUcted  on  a  man's  own  person.     See  Bac.  El.  66. 

But  other  judges,  and  among  them  the  learned  Twisden,  hold,  that 
a  man  shall  in  no  case  avoid  a  deed  for  duress  offered  to  any  other 
person,  except  his  wife.  See  Ld.  Raym.  357 ;  Freem.  R.  351,  pi.  440. 
Suppose,  however,  a  man  gave  a  bond  to  a  pirate  in  order  to  liberate 
his  son,  or  to  save  his  father  or  mother,  or  son  or  daughter  from  being 
unjustly  carried  off  and  sold  for  a  slave,  would  any  merely  technical 
difficulties  prevent  setting  aside  the  bond,  as  obtained  by  duress  ?  Is 
not  the  true  rule,  thai  the  law  toiU  never  lend  its  aid,  to  carry  into 
effect  an  act  begun  in  violation  of  the  law,  by  fraud,  force,  or  collu- 
sion T 

A  writing  made  by  duress,  but  delivered  at  large,  has  been  held 
void.  Br.  Duress^  ph  20.  Qucere,  of  this ;  for,  a  deed  is  a  mere 
nullity  without  delivery ;  and  the  delivery,  which  by  the  supposition 
is  voluntary,  shows  the  parties'  assent ;  and  what  difference  can  it 
make,  whether  the  grantor  or  the  grantee  draws  the  deed;  and 
whether  it  is  with  or  without  the  consent  of  the  grantee,  that  it  is  so 
drawn,  if  he  afterwards  ratify  the  act  by  his  delivery  ?    Idea  Qtuere. 

It  has  also  been  held,  if  a  man  by  duress  is  compelled  to  promise 
to  execute  a  deed,  and  afterwards,  when  at  large,  executes  the  deed 
accordingly,  this  shall  be  void.  See  Vin.  Abr.  Duress,  B.  16.  Quaere, 
also,  of  this,  because  if  A.  has  thus  been  compelled  by  duress  to  make 
a  promise,  to  execute  a  deed  to  B. ;  if  the  deed  when  executed  is 
▼Old,  then  this  duress  will  have  the  effect  of  disabling  A.  from  exe- 
cuting such  valid  deed  to  B.  at  all,  which  will  be  absurd.     (O.) 

3.  Coverture. 

Plea.     And  the  said  D.  comes  &c.,  when  fcc.,  and  says,  that  Cofmtum. 
{actio  nan,)  because  she  says,  that  at  the  time  of  the  making  of  the  ^^^^  ^^^ 
writing  aforesaid,  she  was  covert  of  A.  A.,  her  husband,  tlien  living 
and  in  full  life,  to  wit,  at  inc. ;  and  this  she  is  ready  to  verify : 
Wherefore  she  prays  judgment,  if  the  plaintiff  his  action  aforesaid 
against  her  ought  to  have  or  maintain,  &c. 

Replication.     And  the  plaintiff  says,  that  he,  {prechdi  non,)  RepUcation. 
because  he  says,  that  at  the  time  of  the  making  of  the  writing  afore-  ^^^^^ 
said,  she  the  said  D.  was  sole  and  not  covert  of  A.  A.  aforesaid, 
Bs  the  said  D.  hath  above  alleged ;  and  this  he  prays  may  he  inquired 
of  by  the  country,  &c.     5  ins.  CI.  206 ;  Rast.  168 ;  PI.  Gen.  361. 

Norx. — Coverture  may  be  given  in  evidence  under  the  general  issue  in 
Debt 

4.  Infancy. 

Plea.     And  the  said  D.  comes  and  defends  &c.,  when  (fee,  ^'^^^* 
and  says,  that  (a)  he  ought  not  to  be  charged  with  the  debt  afore-  ™^;  ™^*^ 
said,  by  virtue  ot  the  writing  aforesaid,  because  he  says,  that  at  the        q^^^^^ 
time  of  the  making  of  the  said  writing,  be  was  within  the  age  of  )^^^^  ^^  5 
twenty-one  years ;  (6)  and  this  he  is  ready  to  verify :  Wherefore  ibid.  sio. 

(6)  *«  To  wit,  of  (h«  age  of  17,  and  no  more."    5  Ins.  CI.  210. 
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IvFAiroT.        he  prays  judgment  if  (a)  he  ought  to  be  charged  with  the  debt 
(a)  Si  actio.  lb.  aforesaid,  by  virtue  of  me  writing  aforesaid,  &c. 

Replication.  REPLICATION.     And  the  plaintiff  says  that  he,  notwithstanding 

JjtL  of  age.  ^Qy  \hinz  above  alleged,  ought  not  to  be  barred  from  having  his 
action  aforesaid,  because  he  says,  that  the  said  D.,  at  the  time  of 
the  making  of  the  writing  obligatory  aforesaid,  was  of  the  full  age 
of  twenty-one  years,  and  more,  and  not  within  age,  as  the  said  D. 
hath  above  alleged ;  and  this  he  prays  may  be  inquired  of  by  the 
country.     6  Ins.  CI.  209  ;  Rast.  163  a. 

NoTK. — ^Infancy  must  always  be  pleaded  in  Debt,  and  cannot  be  given  in 
evidence.     5  Co.  119  a. 

Keplicatfon.  REPLICATION.     And  the  plaintiff  says,  (predudi  non^)  because 

For  necessa-     ]^q  ggyg^  ^j^g^  j^g  gj^jj  ^;,^iiing  obligatory  was  made  and  delivered  to 


nes. 


(b)  Am  security  ^^^  plaintiff  (6)  for  work  and  labor  done  and  performed  for  the  said 
tor  the  pay-  D-  in  making  divers  clothes  and  wearing  apparel  for  said  D.,  ne- 
mcnt  of  the  cessary  for  him  and  suitable  for  his  degree  :  and  this  he  is  ready  to 
Itrr&c."    verify  :  Wherefore,  ifec. 

A8h.EDt.273.       Rejowder.     And  the  said  D.  says,  that  the  said  writing  was 
Rejoinder.  Not  "o*  made  and  delivered  to  the  plaintiff  for  work  and  labor  done  and 
p^cessaries.      performed  for  the  said  D.,  in  making  divers  clothes  and  wearing 
apparel  for  the  said  D.  necessary  for  him,  and  suitable  for  his.  de- 
gree 5  and  of  this  he  puts  himself  upon  the  country. 

NoTK.-^This  replication  is  good  to  a  single  bill ;  but  not  to  a  bond  with 
a  fenally  /  for  an  infant  can  only  bind  himself  to  the  exact  amount  of  ne- 
cessaries, and  not  farther ;  and  therefore  if  the  bond  be  with  a  penalty,  it 
is  void.     Cro.  Eliz.  290 ;  1  Ley.  87. 

5.  Alienage. 

AnDTAOB.  Plea.     And  the  said  D.  by  leave  of  the  Court  here  &c.,  fur- 

Plea.  Plaintiff  ther  defends  the  force  and  injury  when  &c.,  and  saith,  that  the 
ISd  suVeTtTf  Pj?»f  »ff;  («f^*o  »^.)  because  he  saith,  that  the  plaintiff,  at  the  time 
Great  Britain,  o*  ^^e  issuing  the  original  writ  of  the  plaintiff  in  this  cause,  to  wity 
on  &c.,  was  a  subject  of  the  king  of  Great  Britain,  and  an  alien 
enemy  to  this  State,  the  Icing  of  Great  Britain  then  waging  and 
carrying  on  war  against  this  State,  and  the  citizens  thereof;  and  this 
Fie  the  said  D.  is  ready  to  verify :  Wherefore,  &c.         S.  Chase. 

Replication.  Replication.     And  the  plaintiff  saith  that  he,  notwithstanding 

tr^ty  of  peace  »"7jh\nS  '"  Ae  said  first  plea  alleged,  {predudi  non,)  because  he 

signed.  saitb,  that  the  definitive  articles  of  peace  and  friendship  between  the 

United  States  of  America,  and  the  king  of  Great  Britain,  (by  the 

style  and  name  of  the  definitive  treaty  of  peace  between  Great 

Britain  and  the  United  Slates  of  America,)  were  concluded  and 

signed  at  Paris,  (to  mt,  at  &c.)  oa  the  third  day  of  September, 

A.  D.  1783,  by  the  plenipotentiaries  of  the  said  United  States  and 

the  said  king  of  Great  Britain,  duly  and  respectively  authorized  for 

/iLx  A  i  •^.  P"^P°s®  9  whereby,  among  other  things,  it  was  by  the  said  de- 

m  Art.  4.        finitiye  treaty  of  peace  agreed,  (6)  « that  the  creditors  on  either  side 

should  meet  with  no  lawful  impediment  to  the  recovery  of  the  full 

value  m  sterimg  money  of  aU  bond  fide  debts,"  contracted  before  the 
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signing  of  the  said  articles ;  and  the  plaintiiF  in  fact  saith,  that  the  Ai.xxkaob. 

Elaintifiy  at  the  time  of  the  making  the  writing  obligatory  aforesaid,  and 
>ng  before  was,  and  from  the  time  of  making  the  said  writing  obli- 
Sitory  continued  to  be,  and  now  i§,  a  subject  of  the  king  of  Great 
ritaio,  to  wit,  at  be. ;  and  tliat  the  money  in  the  condition  of  the 
said  writing  obligatory  mentioned,  was,  at  the  time  of  making  the 
said  writing  obligatory,  a  horia  fide  debt  due  from  him  the  said  D.  to 
him  the  plaintiff,  and  that  the  same,  with  the  interest  thereon,  now  is 
a  bona  jute  debt  due  from  the  said  D.  to  the  plaintiff,  and  was  con- 
tracted by  and  due  from  the  said  D.  to  the  plaintiff,  at  the  time  of 
making  the  said  writing  obligatory,  and  long  before  the  articles  of  ^ 

peace  and  friendship  aforesaid  were  signed  and  concluded  as  afore- 
said ;  and  this  he  is  ready  to  verify  :  Wherefore,  be.  be.  Mildred 
T.  Darsetfj  1787;  Maryland,  2  Harr.  554,  555. 

6.  Extinguishment. 

Plea.    And  the  said  D.  comes  and  defends  be.,  when  be.,  and  ExnirGxnBB- 
craves  oyer,  be.  be.,  which  being  read  and  beard,  the  said  D.  says,  *«*"^- 
{actio  nofhj)  because  he  says,  that  the  said  A.  wi.,  mentioned  in  flie  ^^  ^  uf ^ 
said  writing  obligatory,  and  in  tlie  condition  thereof,  is  the  said  A.  A,,  cUtfin  Debt 
one  of  the  now  plaintiffs^  and  not  another  or  different  person;  and  byezecatom 
that  after  the  making  the  said  writing  obligatory,  and  after  the  said  ^^  ^^' 
be.  day  of  be.  next  ensuing  the  date  of  said  writing  obligatory,  and 
in  the  condition  thereof  mentioned,  to  trit,  on  be.,  at  be.,  the  said 

C.  in  the  said  writing  obligatory,  and  the  condition  thereof  mention- 
ed, duly  made  his  last  will  and  testament  in  writing,  and  thereby 
nominated  and  appointed  the  said  E.  F.  G.  and  the  said  A*  A.  ex- 
ecutors thereof,  and  afterwards,  to  wity  on  be.,  at  be.,  died  without 
altering  or  revoking  his  said  will ;  and  that  after  the  death  of  the 
said  C,  to  wit,  on  be.,  at  be.,  the  said  E.  F.  G.  and  A.  A.  duly- 
proved  the  said  last  will  and  testament  of  tlie  said  C,  and  took 
upon  themselves  the  burthen  of  the  execution  thereof;  and  that  by 
reason  of  the  premises,  the  said  debt,  in  the  said  writing  obligatory 
mentioned,  then  and  there  became  wholly  extinguished  in  law ;  and 
the  said  D.  and  the  said  A.  A.  then  and  tliere  became,  and  were, 
and  still  are,  and  each  of  them  is,  wholly  acquitted  and  discharged 
from  the  payment  thereof,  to  %oit,  at  be. ;  and  this  he  the  said  D.  is 
ready  to  verify  :  Wherefore,  &c.     1  Bos.  &  Pull.  630. 

NoTK, — Oo  demarrer  this  plea  was  held  good.  The  bond  declared  on 
was  a  joint  and  several  bond  from  the  defendant  and  the  said  A.  A. ;  and  it 
was  held,  that  if  the  obligee  in  a  joint  and  several  bond  make  one  of  two 
obligt)r8,  his  executors  with  others,  the  action  on  the  bond  is  discharged  as 
to  both  obligors.    ChMlham  v.  Ward^  1  Bos.  &  Poll.  630. 

Plea.    And  the  said  D.  and  E.  come  and  defend  be.,  when  be.,  Plea.  Obligor 
and  pray  (a)  oyer  be.  be.,  which  being  read  and  heard,  the  said  "JJj?**^  ^^ 

D.  and  E.  say,  (actio  non,)  because  they  say,  that  the  said  A.  B.,  ^  ^^* 

in  said  writing  obligatory  named,  after  the  making  of  said  writing  K|T*»«  con- 
obligatory,  to  wit,  on  &c.,  at  &c.,  "  took  to  wife  and  intermarried  the^yraentof 
with  the  plaintiff,  and  the  plaintiff  then  and  there  became  covert  of  98000  at  the 
and  wife  to  the  said  A.  B.  the  obligor  in  said  writing  obligatory,  and  JJ'^^ndar^ 

months  from  and  after  the  death  of  the  obligor. 
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SO  continued  to  be  until,  and  at  the  time  of  the  death"  of  him  the 
said  A.  B. ;  and  this  they  are  ready  to  verify :  Wherefore  they  pray 
judgment,  &c. 

Replication.  And  the  plaintlflf  says,  (^predudi  nony)  because 
she  says,  that  before,  and  at  the  time  when  the  said  writing  obliga- 
tory was  made,  a  marriage  was  in  the  contemplation  of  the  said  A.  B. 
and  the  plaintiff,  to  be  had  and  solemnized  between  them,  and  that 
the  said  writing  obligatory,  at  the  time  of  the  making  thereof,  was 
made  by  the  said  A.  B.  with  the  intent,  that  in  case  the  said  marriage 
should  take  effect  between  him  the  said  A.  B.  and  the  plaintiff,  and 
the  plaintiff  should  survive  the  said  A.  B.,  that  she  the  plaintiff  should 
have  the  full  benefit  and  effect  thereof,  to  wit,  at  Sz;c. ;  and  this  she 
is  ready  to  verify  :  Wherefore,  8ic. 

NoTK. — ^This  replication  is  drawn  upon  the  principle  established  in  the 
case  of  JiUboum  v  Ewaf%  &c.    6  T.  R.  381. 

jWDiriOJVAL  J>rOTE, 

It  is  an  established  principle  of  law,  that  a  man  can  in  no  case  sue 
himself.     1  Sal.  305.     By  C.  J.  Holt,  see  also  12  Mass.  R.  199. 

From  this  principle  a  rule  results,  that,  in  cases  where  the  creditcnr 
becomes  the  debtor  ;  or  the  debtor,  the  creditor ;  whether  in  the  same, 
or  in  different  capacities,  whether  by  operation  of  law,  or  by  the  act 
of  the  party,  the  same  hand,  which  is  to  receive,  being  that  which  is 
to  pay,  the  action  is  extinguished ;  and,  in  the  former  case,  the  credits 
or  may  retain,  and,  in  the  latter  case,  the  debtor  must  account  f<H',  the 
amount  of  the  debt,  as  if  actually  collected.  See  the  opinion  of  Jack* 
son  J.,  11  Mass.  R.  267. 

Thus,  if  a  debtor  appoints  his  creditor,  his  executor,  and  he  ac- 
cepts the  trust,  or  if  the  creditor  is  appointed  his  administrator,  such 
executor  or  administrator  may  retain  for  his  debt.  Yin.  Abr.  Extin- 
guishment, M.  5,  cites  Sty.  384 ;  see  also  11  Mass.  R.  267. 

So,  on  the  other  hand,  if  a  creditor  appoints  his  debtor  to  be  his 
executor,  and  he  accepts  the  trust,  as  the  executor  cannot  sue  himself, 
the  law  considers  the  debt  as  already  collected,  and  he  must  account 
for  the  amount  of  it,  as  assets,  in  the  same  manner  precisely,  as  if  he 
had  collected  the  debt  fiom  any  other  person.  See  Sal.  306 ;  Cro. 
Car.  373;  13  Vesey,  264 ;  Com.  Dig.  Chancery,  App.  i\u  1, 2. 

It  was  once  doubted,  whether  the  mere  appointment  of  a  debtor,  to 
be  executor,  and  his  acceptance  of  the  trust,  did  not  operate  as  a  re- 
lease or  extinguishment  of  the  debt,  but  it  is  now  settled,  that  snch 
appointment  does  in  no  case  of  itself  extinguish  the  debt,  but  merely 
the  action,  either  at  law  or  in  equity.  Whether  it  releases  the  debt 
or  not,  must  depend  upon  the  intention  of  the  testator  as  gathered  fr<Mn 
the  wUl.     See  the  preceding  authorities. 

So,  on  the  other  hand,  the  appointment  of  a  creditor  to  be  exec- 
utor, and  his  acceptance  of  the  trust,  is  not  an  extinguishment  of 
the  debt,  but  of  the  action,  and  that,  only  where  there  are  sufficient 
assets;  since,  if  there  are  not,  this  creditor,  though  he  is  executor, 
may  in  his  own  right  sue  the  heir,  in  cases  where  he  is  liable,  though 
he  cannot  sue  himself.     1  Sal.  305 ;  Vin.  Abr.  Extinguishment,  M.  5. 

But,  if  the  creditor,  so  appointed  executor,  does  not  accept  the 
trust,  the  action  is  not  extinguished ;  since  he  may  sue  the  adminis- 
trator, or  other  executor  of  the  debtor,  or  the  debtor's  heir,  where  lia^ 
hie.  So,  on  the  other  hand,  if  the  debtor,  when  appointed  executor 
by  his  creditor,  refuses  the  trust,  neither  the  debt  nor  the  action  is 
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extingiiialied,  but  the  administrator  of  his  deceased  creditor  may  well  Eztivoviih- 
Bue  him.  See  1  Sal.  305.  The  right  of  retaining,  however,  where  a  ^'^'^' 
creditor  is  appointed  by  his  debtor,  to  the  executorship  of  his  estate, 
under  the  insolvent  laws  of  this  State,  would  be  materially  affected  by 
the  insdvency  of  the  estate.  For,  under  these  laws,  he  would  have 
no  right  to  retain,  where  the  estate  is  insolvent,  but  must  submit  the 
amount  of  his  claim,  like  that  of  any  other  creditor,  to  the  commis- 
sioners of  insolvency,  and  be  content  to  receive  such  sum  as  may  be 
allowed  upon  it  under  the  decree  of  the  Judge  of  Probate. 

In  these  simple  cases,  there  is  little  difficulty  in  determining  what 
the  law  must  be ;  but  where  the  subject  becomes  embarrassed  with  the 
consideration  of  one  or  more  of  several  joint  debtors,  or  joint  credit- 
ors, being  appointed  to  such  trust,  and  especially  where  some  refuse 
and  others  accept  the  trust,  it  requires  some  attention,  at  once  to  dis- 
cern it.  Bj  attending,  however,  to  the  rules  and  principles  before 
laid  down,  and  following  a  just  analogy,  a  correct  solution  it  is  believ- 
ed, may  be  found  to  most  of  the  cases. 

1.  If  a  creditor  appoints  one  of  two  joint  debtors,  to  be  his  execu- 
tor, and  he  accepts  the  trust,  such  executor  will  be  considered,  as 
having  already  collected  the  debt  in  his  capacity  of  executor,  and  ac- 
cording to  the  authorities  before  cited,  must  account  for  it,  as  assets. 
He  will  also  be  considered  as  having  paid  it  himself,  as  one  of  the 
joint  debtors ;  and  therefore  in  equity  will  be  entitled  to  cajl  on  the 
other  debtor  to  contribute  his  proportion,  and  there  seems  to  be  no 
sufficient  reason,  why  he  may  not  do  the  same  at  law,  as  soon  as  it 
appears,  that  he  has  exonerated  the  other  joint  debtor  from  their  joint 
debt  And  the  reason,  why  he  is  considered  as  having  collected  the 
joint  debt,  is  because  he  cannot  sue  the  other  joint  debtor,  without 
joining  himsif  also  as  a  joint  debtor,  which  would  be  inconsistent  with 
the  principle,  that  no  man  can  sue  himself;  and  because,  as  he  is  one 
of  the  joint  debtors  himself,  each  of  whom  is  liable  for  the  whole,  he 
b  considered  as  already  in  possession  of  that  debt,  in  his  capacity  of 
executor^  which  it  is  his  duty  to  pay  as  a  debtor. 

2.  If  one  of  two  joint  creditors  appoints  the  debtor  to  be  his  execu- 
tor, this  appointment  has  no  operation  by  way  of  extinguishment,  for 
the  obvious  reason,  that  the  whole  debt  survives  to  the  surviving  cred« 
itor,  who  must  alone  sue  the  debtor,  (so  appointed  executor,)  for  the 
amount.  In  this  case,  however,  as  one  half  of  the  debt,  when  collect- 
ed, belongs  to  the  estate  under  the  administration  of  such  debtor,  it 
might  perhaps,  where  not  inconsistent  with  the  law  and  practice  of 
set-off  m  the  particular  cottrts,  where  the  action  is  brought,  be  a 
proper  subject  for  its  application.  Qusre,  however ;  for  in  such  case 
the  debtor  is  liable  for  the  whole  as  a  debtor ;  but  he  claims  one  half 
in  his  capacity  of  executor. 

3.  If  one  of  two  joint  debtors,  appoints  the  creditor  his  executor, 
and  he  refuses  the  trust,  neither  the  debt  nor  the  action  is  extinguish- 
ed, as  the  creditor  may  still  sue  the  surviving  debtor  for  the  amount. 
If  he  accepts  the  executorship,  and  there  are  assets,  he  may  retain  the 
whole  amount,  as  creditor^  and  consequently,  €u  executor^  in  which 
capacity  he  is  considered  as  having  paid  the  joint  debt,  may  call  on 
the  other  joint  debtor  for  contribution,  in  a  proper  form  of  action. 
But,  in  this  State,  he  can  adopt  this  course  with  safety,  when  the  es- 
tate is  solvent,  only.  For,  if  Uie  estate  is  insolvent,  it  may  be  doubt- 
ed, whether  he  ought  not,  in  his  own  right,  as  creditor,  to  call  on  the 
surviving  debtor,  in  the  first  instance,  in  which  case,  he  will  be  entitled 
to  recover  the  whide  debt ;  and  then  the  debtor  must  comA  in  upon  the 
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ExmrofntiBt*  insolvent  estate  of  the  joint  debtor  deceased,  for  such  proportion  of  the 
contribution  due  from  it  as  may  be  allowed  under  the  commission  of  in* 
solvency  ;  for,  if  the  creditor  (executor)  has  a  right  to  lay  the  whole  claim 
before  the  commissioners  in  the  first  instance,  and  after  receiving  bis 
dividend  upon  the  estate,  can  call  upon  the  surviving  debtor,  to  make  up 
the  deficiency,  it  is  obvious,  that  he  must  possess  a  merely  arbitrary  pow- 
er over  the  interests  of  others,  which  the  law  seldom  permits  to  be  exer- 
cised ;  since  it  will  be  found,  upon  an  examination  of  many  cases, 
which  may  be  put,  and  are  of  no  infrequent  recurrence,  that  the  re- 
sults, arising  from  an  adoption  of  one  or  the  other  of  these  two  dif- 
ferent courses,  will  vary  greatly  from  each  other.  The  consequence 
must  be,  that  the  creditor  (executor)  will  have  it  in  his  power,  at  his 
option  to  favor  either  the  insolvent  estate,  or  the  surviving  debtor  in  a 
ratio,  compounded  of  the  proportion  which  the  whole  joint  debt  bears 
to  the  amount  of  the  insolvent  estate,  and  the  degree  of  insolvency. 
IdeOf  Quaere.* 

It  seems  there  is  a  difference  between  the  effect  of  marriage,  be- 
tween the  parties  to  an  obligation  or  other  chose  in  action,  and  that 
of  appointing  some  of  them  to  the  trust  of  executorship,  in  the  manner 
alluded  to  in  the  preceding  notes.  It  has  been  seen,  that  such  appoint- 
ment of  an  executor  by  his  debtor  or  creditor,  extinguishes  only  the 
action,  but  the  debt  remains.  But,  it  is  held,  if  two  are  bound  to  a 
feme  by  an  obligation,  and  she  marries  one  of  them,  and  he  dies,  she, 
though  she  survives,  can  never  recover  against  the  other ;  for  the  debt 
is  discharged. 

So,  if  a  creditor  marries  one  of  the  executors  of  the  debtor,  it  is 
held  to  be  an  extinguishment  of  the  debt,  Ctuiere,  however,  and  see 
Vin.  Abr.  Extinguishment,  M. ;   Sal.  325. 

*  A  short  case  will  illustrate  the  foregoing  remarks. 

Suppose  that  A.  and  B.  eive  a  joint  and  several  obligation  to  C.  for  $  1000 ;  that, 
A.,  owing  only  one  other  debt  of  1^2000,  to  D.,  dies,  leaving  estate  amounting  to 
9  2000.  [R  ig  wholly  immaterial  in  the  present  case  whether  Ji,  appoint  C,  his 
executor  or  nofl 

1.  Now  suppose  first,  that  C.  presents  his  bond  for  $1000  before  the  commission- 
ers of  insolvency,  and  D.  does  the  like  with  his  debt  of  41^2000,  and  both  are  allow- 
ed ;  then,  as  the  property  left  by  A.  amounts  to  $2000,  the  estate  must  consequent- 
ly be  insolvent,  paying  66}  cents  in  a  dollar,  llie  account  of  the  parties  will  then 
stand  thus,  viz., 

C,  on  his  bond  for  $1000,  will  receive  of  the  estate   .      .      .     $666| 
and  will  afterwards  receive  of  B.  the  balance    .....      ZSZ\ 

$1000 
B.  will  be  liable  to  A.*s  estate  for  the  difference  between  $600,  his  half  of  the  bond, 
and  the  sum  $S38|  actually  paid,  t.  e.  $166},  which  may  be -the  subject  of  a  new 
dividend. 

But  here,  it  is  obvious,  that  B.  will  pay  no  more  than  he  would  have  been  liable 
to  pay,  if  the  estate  had  been  solvent. 

D.  will  receive  on  his  debt  of  $2000,  the  sum  of  $1S33|. 

2.  But,  on  the  supposition,  that  C.  receives  the  whole  debt  of  B.  in  the  first  in- 
stance, then  the  account  will  stand  thus,  viz. 

B.'s  claim  for  $500,  contribution  on  the  bond  of  $1000  paid  wholly  by  B.,  and 
D.*s  debt  of  $2000,  together,  amount  to  $2500;  and,  as  A.*s  estate,  as  before, 
amounts  to  $2000,  it  will  consequently  pay  80  cents  in  a  dollar,  instead  of  6e§^  as 
in  the  former  case.    The  account  will  then  stand  thus,  viz. 

B.  on  his  claim  for  contribution  will  receive  the  sum  of  $400,  and  he  will  thus 
lose  $100.  On  the  tormer  supposition  he  lost  nothing.  D.  will  receive  $  1600  on 
his  debt,  instead  of  $1S88|,  as  in  the  former  case. 

It  can  hardly  be  supposed,  that  the  law  wUl  indulge  C.  with  this  arbttraiy  control 
over  the  interests  of  others.  But,  which  course,  it  will  be  decided,  he  must  pursue, 
remains  to  be  seen.  Analogy  with  English  decisions,  and  natural  right,  as  well  as 
convenience,  point  out  the  latter  course,  which  the  Court  also  in  this  State,  seems 
to  indicate  in  WWy  v.  Phinney,  16  Mass.  R.  117.    Sed  Quare, 
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But,  if  feme  executrix  of  an  objigee,  marries  the  obligor,  that  will  EzTiNGmsK- 
work  no  extinguishment,  because  the  husband  is  to  receive  it  en  outer  msht. 
droit.    The  difference  of  rights  here  prevents  the  extinguishment.   By 
Holt  C.  J.    Ibid.    Sal.  306 ;  Cro.  Eliz.  1 14. 

And  where  a  bond  was  given  to  pay  money  ailer  marriage,  and  the 
obligor  and  obligee  intermarried,  it  was  held,  contrary  however  to 
the  opinion  of  Holt  C.  J.,  that  the  debt  was  only  suspended  by  the 
marriage.    Sal.  325. 

4.  If  one  of  two  joint  debtors  appoints  his  creditor  to  be  his  executor, 
and  the  creditor  accepts  the  trust,  and  the  estate  is  solvent,  it  does 
not  seem  clear,  why  such  creditor  may  not  at  once  sue  the  surviving 
debtor  for  the  debt,  and  leave  such  debtor  to  his  claim  against  the 
estate  under  the  administration  of  such  creditor  (executor.)  It  is 
true,  it  was  held  in  tbe  case  of  Lock  v.  Crosse,  cited  in  Sal.  305,  that 
where  a  creditor,  thus  made  executor  by  one  of  his  debtors,  sues  the 
other,  a  plea  by  the  defendant,  thtxt  the  executor  had  assets  of  the  deceas- 
ed joint  debtor^  to  the  amount,  is  a  good  plea.  On  this  account  it  would 
be  more  safe,  for  the  executor  to  retain  to  himself,  out  of  the  assets  in 
his  hands,  the  whole  amount  of  his  debt,  due  from  the  deceased  and 
the  surviving  joint  debtor ;  and  aflerwaxds,  as  executor,  to  call  on  the 
surviving  joint  debtor  for  contribution. 

5.  If  a  debtor  appoints  one  of  two  of  his  joint  creditors  to  be  his 
executor,  and  he  accepts  the  trust,  and  there  are  sufficient  assets,  the 
action  is  extinguished;  the  debt  is  considered  as  collected  by  the 
retainer  of  the  executor  ;  and  a  right  of  action  for  a  proper  proportion 
of  the  debt,  accrues  to  the  other  joint  creditor  against  him,  not  how- 
ever in  his  capacity  of  executor,  but  as  against  a  joint  creditor,  who 
has  received  the  whole  of  the  debt,  of  which  he  is  entitled  to  a  moiety 
only.  If  the  joint  creditor  so  i^pointed  executor,  declines  the  trust,  the 
joint  right  of  action  remains  against  the  estate  of  the  debtor ;  and  such 
action  may  accordingly  be  brought  by  the  two  creditors,  against  any 
administrator,  who  may  be  appointed  to  administer  on  it. 

6.  If  a  debtor  appoint  one  of  two  of  his  joint  creditors  to  be  his  ex- 
ecntor,  and  the  estate  is  insolvent,  the  joint  debt  will  be  laid  before 
the  commissioners  of  insolvency,  and  whatever  sum  may  be  allowed 
by  them  on  it,  such  executor  will  be  entitled  to  retain ;  but,  for  one 
half  he  will  of  course  be  liable  to  the  other  joint  creditor,  as  money 
received  to  his  use. 

7.  Immoral  Consideration. 

Plea.    Aod  the  said  D.  comes  and  defends  the  wrong  and  Immokax 
injury,  when  &c.,  and  craves  oyer  &c. ;  which  being  read  and  JJ^^ w!^*^"^" 
heard,  the  said  D.  saith,  that  the  said  plaintiff  ought  not  to  have  his  pj^*  ^  ^^^ 
aforesaid  action  thereof  against  him  the  said  D.,  because  he  says,  est  &ctum. 
that  the  said  supposed  writing  obligatory  is  not  his  deed,  and  of  this 
be  puts  himself  upon  the  country,  &lc. 

And  for  further  plea  in  this  behalf,  the  said  D.  by  leate  of  the  2.  The  bond 
Court  here  for  this  purpose  6rst  had  and  obtained,  says,  that  the  ^"  fP^^^  *® 
said  plaintiff  ought  not  to  have  his  aforesaid  action  thereof  against  cution^or^r- 
him,  because  he  says,  that  before  and  at  the  time  of  the  making  of  Jury. 
the  abovementioned  supposed  writing  obligatory,  and  also  before  and 
at  the  time  of  the  making  of  the  promissory  note  hereafter  mention- 
ed, to  ufitj  at  fac.,  the  said  E.  E.,  and  F.  G.  (sureties)  in  the  said 
supposed  writing  obligatory  named,  and  also  one  H.  I.,  one  K.  L., 
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iiniORAi.oov-  and  one  M.  N.  stood  respectively  indicted  in  a  due  course  of  law 
BiDSRATioxf.  ^^  ^g  prosecution  of  one  O.  P.  by  five  several  and  respective  in- 
dictments for  wilful  and  corrupt  penury ;  to  which  said  several  and 
respective  iqdictments,  the  said  £.  E.,  F.  G.,  H.  I.,  K.  L.,  M«  N. 
had  respectively  pleaded  the  several  pleas  of  not  guilty,  before  the 
making  of  the  said  supposed  writing  obligatory  ;  and  also  before  the 
time  of  the  making  of  the  said  note  hereafter  mentioned  ;  and  the 
traverses  of  the  said  E.  E.,  F.  G.,  H.  I.,  K.  L.,  M.  N.  respectively 
on  the  respective  indictments  were,  at  the  time  of  the  making  of  the 
unlawful,  wicked,  and  corrupt  agreement  hereafter  mentbned,  and 
of  the  note  hereafter  mentioned,  and  also  of  the  above  supposed 
writing  obligatory,  to  uritj  on  the  day  whereon  the  said  supposed 
writing  obligatory  was  made,  about  to  come  on  to  be  tried  at  the 
assizes  then,  to  toUj  on  Sec.,  being  and  continuing  to  be  held,  at  &c., 
and  that  the  said  E.  E.,  F.  G.,  H.  L,  K.  L.,  M.  N.,  so  standing 
indicted  on  the  prosecution  of  the  said  O.  P.,  and  the  said  trav- 
erses so  being  about  to  be  tried  as  aforesaid,  it  was  on  &;c.,  at  &c., 
unlawfully,  wickedly,  and  corruptly  agreed  by  and  between  the  said 
O.  P.,  the  prosecutor  of  the  icudictments  aforesaid,  the  said  plain- 
tiff, and  the  said  E.  E.,  F.  G.,  H.  I.,  K.  L.,  M.  N.,  the  defendants 
in  these  respective  indictments,  that  the  said  plaintiff  should  give  to 
the  said  O.  P.,  the  prosecutor  of  the  indictments  aforesaid,  his 
note  in  writing,  commonly  called  a  promissory  note,  as  for  value 
received,  to  bear  date  on  a  certain  day,  and  b  a  certain  year 
now  past,  to  unt^  on  be.,  for  a  large  sum  of  money,  to  wU^  the 
sum  of  ;£350,  payable  to  the  said  O.  P.  thereafter,  to  wit,  one 
month  after  the  date  thereof,  as  a  consideration  for  his,  the  said 
O.  P.*s  not  appearing  to  give  evidence  as  prosecutor  on  the  trial 
of  any  or  either  of  the  traverses  aforesaid,  against  any  or  either  of 
the  defendants ;  and  that  in  consideration  thereof,  the  said  O.  P. 
should  not,  nor  would  appear  at  the  trial  of  the  traverses  aforesaid 
as  prosecutor,  and  should  not,  nor  would  give  evidence  on  any  or 
either  of  the  said  indictments,  against  any  or  either  of  the  parties 
so  standing  indicted  as  aforesaid,  and  that  the  said  E.  E.  and  F.  G. 
(sureties)  and  D.  the  now  defendant  should  seal,  and  as  their  deed 
deliver  unto  the  said  plaintiff,  their  bond  or  obligation  of  the  same 
date  with  the  said  note,  in  the  penal  sum  of  £700,  with  a  condition 
there  underwritten,  for  the  payment  of  £350,  on  &c.,  as  an  indem- 
nity to  him  the  said  plaintiff  for  the  giving  of  such  note :  And  the 
said  D.  further  saith,  that  in  pursuance  and  in  part  performance  of 
the  said  unlawful,  wicked,  and  corrupt  agreement,  the  said  plaintiff 
did  then  and  there,  before  the  trial  of  the  said  traverses,  or  of  any 
or  either  of  them,  to  wit,  on  fac.,  at  &c.,  make,  give,  and  deliver 
unto  the  said  O.  P.  his  certain  note  in  writing,  commonly  called  a 
promissory  note,  bearing  date  as  aforesaid,  to  wit,  on  &c.,  for  the 
sum  of  £350,  as  for  value  received,  payable  to  the  said  O.  P.  there- 
after, to  wit,  one  month  after  the  date  thereof,  according  to  the  tenor 
and  effect  of  the  agreement  aforesaid,  as  a  consideration  for  his,  the 
said  O.  P.'s  not  appearing  as  prosecutor,  and  for  his  not  giving 
evidence  as  prosecutor,  on  the  trial  of  any  or  either  of  the  trav- 
erses aforesaid,  against  any  or  either  of  the  parties  so  indicted  as 
aforesaid,  and  that  in  pursuance  of  the  said  unlawful,  wicked,  and 
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corruDt  agreement,  and  according  to  the  tenor  and  efiect  thereof,  the  Immoral  cov« 
said  O.  P.  then  and  there  accepted,  had,  and  received  the  said  note  »"»»»^tiow. 
of  and  from  the  said  plaintiff,  for  the  purpose  aforesaid,  and  in  part 
of  perforoaance  of  the  aforesaid  unlawfu],  wicked,  and  corrupt  agree- 
ment ;  and  that  in  further  pursuance  and  completion  of  the  said 
unlawful,  wicked,  and  corrupt  agreement,  and  according  to  the  term 
and  effect  thereof,  the  said  D.,  £.,  F.,  G.,  and  D.  did  then  and 
there  immediately  after  the  giving  of  the  said  note,  and  before  the 
trial  of  the  traverses  aforesaid,  or  of  any  or  either  of  them,  to  ipU^ 
on  Stc.,  seal,  and  as  their  deed  deliver  unto  the  said  plaintiff,  the 
said  writing  now  brought  here  into  Court  with  the  condition  above 
specified,  as  an  indemnity  to  him  the  said  plaintiff,  for  the  giving  of 
such  note  so  given  for  the  cause  aforesaid  ;  and  the  said  D.  further 
saith,  that  the  said  plaintiff  then  and  there  at  the  time  of  the  giving  of 
the  said  note  lo  the  said  O.  P.  well  knew  for  what  cause  and  considera- 
tion the  same  was  so  given ;  and  that  the  said  plaintiff  at  the  time  of  the 
sealing  and  delivering  to  himof  the  writing  now  brought  here  into  Court, 
took,  accepted,  and  received  the  same  of  and  from  the  said  E.  £., 
F.  G.,  and  D.  as  an  indemnity  against  the  aforesaid  note,  with  this, 
that  the  said  D.  doth  aver,  that  the  said  supposed  writing  obligatory 
now  brought  here  into  Court,  was  given  for  such  consideration  as 
aforesaid,  and  no  other  whatsoever,  and  that  he  the  said  D.  and  the 
said  £•  £•  and    F.  G.  mentioned  in  the  said  supposed  writing 
obligatory,  were  not,  nor  were,  or  was  any  or  either  of  them,  at 
the  time  of  the  making  of  the  aforesaid  note,  or  at  the  time  of  the 
sealing  or  delivering  of  the   said  supposed  writing  obligatory  to 
the  said  plaintiff,  or  at  the  time  of  his  acceptance  of  the  said  sup- 
posed writing  obligatory,  in  any  wise  indebted  to  the  said  plaintiff,  or 
to  the  said  O.  P.  in  any  sum  of  money,  or  in  any  other  respect 
whatsoever,  and  so  the  said  D.  saith,  that  the  said  supposed  wriung 
obligatory  so  made,  and  given  by  them  the  said  D.,  £.  E.,  and 
F.  6.,  for  the  cause  aforesaid,  is  void  in  law ;  and  this  he  is  ready 
to  verify :  Wherefore  he  prays  judgment  if  the  said  plaintiff  ought 
to  have  hb  aforesaid  action  thereof  against  him,  &c. 

John  Gltnn. 

Replication.     And  the  said  plaintiff,  as  to  the  said  plea  of  the  Demuner. 
said  D.  by  him  secondly  above  pleaded  in  bar,  says,  that  he,  by 
reason  of  any  thing  by  the  said  D.  above  in  that  plea  alleged,  ought 
not  to  be  barred  from  having  and  maintaining  his  said  action  against 
the  said  D.,  because  he  says,  that  the  same  plea,  in  manner  and 
form  as  the  same  is  above  pleaded,  and  the  matters  therein  contain- 
ed, are  not  sufficient,  in  law,  to  bar  the  said  plaintiff  from  having 
bis  said  action  against  the  said  D.,  to  which  said  plea,  in  manner 
and  form  above  pleaded,  the  said  plaintiff  hath  no  need,  nor  is  he 
bound  by  the  law  of  the  land  in  any  manner  to  answer ;  and  this      * 
he  is  ready  to  verify :  Wherefore,  for  want  of  a  sufficient  plea  in 
this  behalf,  the  said  plaintiff  prays  judgment,  and  his  debt  aforesaid, 
together  with  his  damages,  by  occasion  of  the  detaining  that  debt, 
to  be  adjudged  to  him.  G.  Nakes. 

JoiNDEK.     And  the  said  D.  saith,  that  the  said  plea  by  him  the  joinder  in  de- 
said  D.  secondly  above  pleaded  in  bar,  in  manner  and  form  as  the  nmirrer. 
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Immoral  cov-  same  is  above  pleaded,  and  the  matters  therein  contained,  are  suffi- 
siDiRATioN.  ^jgjj^  jjj  ja^  jQ  bar  the  said  plaintiff  from  having  his  said  actbn  againsi 
the  said  D.,  which  said  plea,  and  the  matters  therein  contained,  he  the 
said  D.  is  ready  to  verify  and  prove,  as  the  said  Court  shall  award  ; 
and  because  the  said  plaintiff  hath  not  in  any  manner  answered 
thereto,  nor  in  any  wise  denied  the  same,  he  the  said  D.  prays 
judgment,  and  that  the  said  plaintiff  may  be  barred  from  having  his 
said  action  thereof  against  him  the  said  D.  CoUint  v.  Ekmtem, 
2  Wils.  341 .  John  Gltnn. 

Note.— Upon  solemn  argument,  the  plea  in  this  case  was  decided  to  be 
good  both  in  point  of  substance  and  form. 

Plea.  1.  Non       Plea.     And  the  said  D.  comes  and  defends  the  wrong  and  in- 

est  factum,      jury,  when  &£c.,  and  says,  that  he  ought  not  to  be  charged  with  the 

said  debt  by  virtue  of  the  said  writing ;  because  he  says,  that  the 

said  writing  is  not  his  deed  }  and  of  this  he  puts  himself  upon  the 

country,  be, 

2.  The  bond        And  for  further  plea  in  this  behalf,  by  leave  of  &c.,  according 

conflidJratioiQ  ^•'  ^^®  ®^^^  ^'  P^Y^  ^Y^^  ^^  ^^  ^^^  writing,  and  it  is  read  to  him 
of  pit.'s  living  in  these  words,  to  ivit^  &c.,  he  also  craves  oyer  of  the  condition  of 
in  fornication,  the  said  writing  obligatory,  and  it  is  read  to  him  in  these  words, 
to  mtf  &c.,  which  being  read  and  heard,  the  said  D.  saith,  that  be 
ought  not  to  be  charged  with  the  said  debt,  by  virtue  of  the  said  writ- 
ing ;  because  he  says,  that  he  the  said  D*  being  sole  and  unmarried, 
made,  sealed,  and  delivered  the  said  writing  with  the  said  condition 
thereof,  to  the  said  plaintiff,  she  the  said  plaintiff  being  sole  and  un- 
married, in  consideration  that  the  said  plaintiff  would  thereafter  un- 
lawfully cohabit  and  live  in  fornication  and  concubinage  with  him  the 
said  D.,  and  for  no  other  consideration  or  cause  whatsoever,  to  toity 
at  &CC.,  in  &c. :  Wherefore  the  said  writing  was  and  is  void  in  law  ; 
and  this  &lc.  :  Wherefore  &c.,  if  he  ought  to  be  charged  with  the 
said  debt  by  virtue  of  the'said  writing.     7  Went.  376. 

Note. — See,  anU  in  the  notes  on  pleadings  in  Debt 

8.  Illegal  Consideration. 

Ilubgal  coir-      Plea,    And  the  said  D.  comes  and  defends  fac.,  when  Sec.,  and 
™"*^"°'^'    prays  oyer  &c.,  and  says,  {actio  non,)  because  he  says,  that  before  the 
bond  was  gfven  making  of  the  said  writing  obligatory,  to  wit,  on  &c.,  the  said  plain- 
for  a  smuggling  tiff  and  one  A.  B.,  he  the  said  A.  B.  then  and  there  being  joint 
consideration,    partner  with  the  said  plaintiff,  in  trade  and  commerce,  had  agreed 
to  sell  and  deliver  to  the  said  D.,  a  large  quantity  of  tea,  within  this 
kingdom,  to  vsit,  at  &c.,  which  said  tea  should  be  smuggled  and  im- 
ported by  the  said  plaintiff  and  the  said  A.  B.  into  this  kingdom 
*       without  paying  any  duty  thereon  to  our  said  lord  the  king,  at  and 
for  the  price  or  sum  of  £300 ;  and  tliat  the  said  D.  should  accept 
bills  of  exchange,  to  be  drawn  by  the  said  plaintiff  upon  him  the 
said  D.  for  the  same  :  And  the  said  D.  further  saith,  that  afterwards, 
and  before  the  making  of  the  said  writing  obligatory,  to  irit,  on  &c., 
at  &c.,  he  the  said  D.  did  accept  bills  of  exchange  for  the  said  sum 
of  ;£300^  for  and  on  the  account  aforesaid ;  but  the  said  D.  fur- 
ther saith,  that  the  said  sum  of  iSSOO  in  the  said  bills  of  exchange 
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contained,  then  remaining  due  and  unpaid  to  the  said  plaintiff  and  lLi.BOAz.coir- 
the  said  A.  B.  afterwards,  to  mtj  on  fiic.,  at  &c.,  it  was  agreed  be-  »i»»»atioh. 
tween  the  said  plaintiff  and  the  said  A.  B.  and  the  said  D.  that)  for 
securing  the  payment  of  the  said  £300  so  due  and  owing  from  the 
said  D.  to  the  said  plaintiff  and  the  said  A.  B.  for  the  cause  afore- 
said, he  the  said  D«  should  seal,  and  as  his  act  and  deed  deliver  to 
the  said  plaintiff  the  said  writing  obligatory  now  brought  here  into 
Court ;  and  the  said  D.  further  saith,  that  in  pursuance  of  the  said 
last  mentioned  agreement  afterwards,  to  wity  on  8cc.,  at  &c.,  he  the 
said  D.  did  seal,  and  as  his  act  and  deed,  deliver  unto  the  said 
plaintiff  the  said  writing  obligatory  now  brought  here  into  Court, 
which  said  writing  obligatory  is  void  b  law ;  and  this,  Sic. :  Where* 
fore,  &c.  W.  Baldwin. 

Replication.     And  the  plaintiff  saith,  {predudi  nan,)  because,  RepUcatioo 
protesting  that  the  said  plea  and  the  matter  tberem  contained  are  not  ]^®  ^^  "f^ 
sufficient  in  law,  to  bar  the  said  plaintiff  from  having  and  maintain-  f^bTai^  ait 
ing  his  aforesaid  action  against  him ;  for  a  replication  in  this  behalf,  for  imiigsliDg. 
the  said  plaintiff  saith,  that  the  said  writing  obligatory  in  the  said  decla- 
ration mentioned  was  made  and  sealed  and  delivered  by  the  said  D. 
to  the  said  plaintiff  for  a  just  and  true  debt ;  without  this,  that  it  was 
agreed  between  the  said  plaintiff  and  the  said  A.  B.  and  the  said  D., 
that  the  said  plaintiff  and  A.  B.  should  sell  and  deliver  to  the  said  D., 
tea,  within  this  kingdom,  which  should  be  smuggled  and  imported 
by  the  said  plaintiff  and  said  A.  B.  into  this  kingdom,  without  paying 
any  duty  to  our  said  lord  the  king,  in  manner  and  form  as  the  said 
D.  hath  above  in  that  behalf  alleged ;  and  this,  &c. :  Wherefore,    . 
be.,  and  his  debt  aforesaid,  together  with  his  damages  by  reason 
of  the  detaining  that  debt,  to  be  adjudged  to  him,  &c. 

F.  Caldecott. 

Rejoinder.     And  the  said  D.,  as  to  the  said  plea  of  the  said  Rejoinder.  The 

Jlaintiff  by  him  above  in  reply  pleaded  to  the  said  plea  of  the  said  boodwasgiven 
>.  by  him  above  pleaded  in  bar,  says,  that  it  was  agreed  between  ^^^  wnuggKng* 
the  said  plaintiff  and  the  said  A.  B.  and  the  said  D.,  that  the  said 
plaintiff  and  A.  B.  should  sell  and  deliver  to  the  said  D.,  tea,  within 
this  kingdom,  which  should  be  smuggled  and  imported  by  the  said 
plaintiff  and  A.  B.  into  this  kingdom,  without  paying  any  duty  to 
our  lord  the  king,  in  manner  and  form  as  the  said  D.  hath  above  in 
that  behalf  aijeged  ;  and  of  this  he  puts  himself  upon  the  country  ; 
and  the  said  plaintiff  doth  the  like.     7  Went.  478*  W.  Baldwin. 

Plea.     And  the  said  D.  pomes  and  defends  &c.,  when  Szc.,  piea.   To  bail 
and  prays  oyer  of  the  said  writing  obligatory,  and  it  is  read  to  him  bond,  that  it 
&c. ;  he  also  prays  oyer  of  the  condition  of  the  said  writing  obliga-  ^^a  fevor 
tory,  and  it  is  read  to  him  in  these  words,  to  toit :  ^<  The  condition,"  the  precept  on 
&c.,  {which  was  to  appear  at  the  Court  of  Common  Pleasj  to  he  which  ft  was 
holden  at  JV.  within  and  for  the  county  of  E.  on  the  last  Monday  SJ^bteo?Se 
of  September^  to  answer  unto  A.  A,  of  a  plea  of  Trespass :)  which  la$t  Tuesdagt 
being  read  and  heard,  the  said  D.  saith,  (onerari  non^)  because  he  ^  the  condl- 
saith,  that  at  the  time  of  the  making  of  the  said  writing  obligatory,  i)^nd*'being  on 
to  witj  on  &iLc.,  and  long  before,  the  said  plaintiff  was  a  sheriff  of  a  precept  re- 
said  county  of  E.,  duly  appointed,  and  that  before  the  making  t)f  said  £]J*^^^^* 
writbg  obligatory,  to  twV,  on  &c.,  one  A.  A.  prosecuted  out  of  the  fcc,  ^' 


2d2  DEBT. 

u.uB«Ai.coy«  clerk's  office  of  the  C.  C.  P.  of  said  county  of  E.^  acertaiopiecept, 
flivBftATioir.    jjy  vrhich  it  was  commanded  the  sheriff  of  said  county  of  El.,  or  his 
H  ^srSs  '    cl^putyy  that  they  should  attach  the  goods  or  estate  of  die  said  D.| 
to  the  value  of  ^lOO,  and  for  want  thereof  lo  take  the  body  of  the 
said  D.,  if  he  might  be  found  In  their  precinct,  and  him  safehr  keep, 
so  that  they  should  have  him  before  the  justices  of  the  Court  of  C.  P., 
next  to  be  holden  at  N.,  within  and  for  the  said  county  of  E*, 
on  the  last  Tueiday  of  September,  A.  D.,  1805,  then  and  there 
in  said  Court  to  answer  to  the  said  A.  A.,  of  a  plea  of  Trespass ;  (a) 
which  said  precept  afterwards,  and  before  the  return  of  said  precept, 
to  toitf  on  bc^  was  delivered  to  the  plaintiff,  at  Sec.,  in  form  of  law, 
to  be  executed ;  by  virtue  of  which  said  precept,  the  plaintiff  after- 
wards, to  witj  on  &c.,  him  the  said  D.,  at  8cc.,  took  and  arrested, 
and  him  the  said  D.  in  bis  custody,  then  and  there  had  and  detain- 
ed ;  and  the  said  D.  further  saith,  that  the  said  D.  so  being  in  pris^ 
on  under  the  custody  of  the  plaintiff,  by  virtue  of  that  precept,  the 
said  D.  together  with  one  £.  E.  and  F.  F.,  afterwards,  to  vnt^  at 
the  said  time  of  the  making  of  the  said  writing  obligatory,  by  that 
writing  obligatory,  sealed  with  their  seals,  and  to  the  plaintiff  as  their 
deed  delivered,  jointly  and  severally  became  held  and  bound 'to  the 
said  plaintiff,  in  the  said  sum  of  $200,  under  the  said  condition,  for 
ease  and  favor  to  be  shown  by  the  plaintiff  to  the  said  D.  of  his  said 
imprisonment,  and  for  having  and  obtaining  his  deliverance  from 
thence ;  which  said  writing  obligatory  the  said  plaintiff,  by  color  of  his 
said  office,  took  from  the  said  D.  and  the  said  E.  E.  and  F.  F. 
against  law,  {b)  and  so  the  said  D.  saith,  that  the  said  writing  obli- 
gatory here  into  Court  brought,  taken  and  made  in  the  said  form, 
and  for  the  said  cause  as  abovementioned  is  void  in  law  ;  and  this 
&c. :  Wherefore,  &c. 

(a)  Quere  if  it  would  not  be  sufficient  to  allege  here  '*a  certain 
writ  ofcapieu  or  aUachmerU  in  due  form  of  law  against  the  aaid  D.,  directed 
to  the  sheriff  of  said  county  of  El,  or  his  deputy,  returnable  to  the  C.  C.  P., 
to  be  holden  at  N.,  within  and  for  the  said  county  of  E.,  on  the  laH 
Tuetday  of  September,  A.  D.  1805,  for  the  said  D.,  then  and  there  io  aaid 
Court  to  answer  to  said  A.  A.  in  a  plea  of  trespass,"  instead  of  reciting  the 
words  of  the  writ.  For  in  Massachusetts  the  forms  of  writs  are  designated 
by  statute,  and  in  common  cases  admit  no  variation,  so  that  the  name  of  the 
writ  and  the  averment  that  it  is  in  due  form  of  law,  might  seem  sufficiently 
certain. 

(6.)  In  the  precedent  in  1  Saund.  14,  from  which  these  pleadings 
are  abstracted,  the  statute  23,  Henry  YL,  cb.  9,  is  recited  at  large  in 
the  plea,  and  the  conclusion  in  this  place,  is  '*  against  the  form  of  the  stat- 
ute." But  there  seems  no  reason  for  reciting  it  in  our  practice,  since  the 
statute  is  a  part  of  our  common  law,  and  obtains  its  validity  as  a  general 
law.  And  indeed  since  it  has  been  adjudged,  that  the  statute  is  a  public 
one,  of  which  the  courts  of  law  will  take  notice  without  its  being  pleaded, 
even  in  England  there  is  now  an  impropriety  in  reciting  it.  Doug.  97  ;  3 
Lev.  74;  Buller  N.  P.  224;  Samuel  v.  Evan$f  2  T.  R.  669;  see  also  2 

Saand.  155  a,  note  (4.) 
Replication. 

T^^^«^P*<*'^      Replication.      And   the  said  plaintiff  saith,   {preehdi  non,) 
^nd  wM       because  he  saith,  that,  before  the  time  of  the  making  of  the  said  writ- 
given,  was  rs^  ing  obligatory,  io  toit,  on  &c.,  the  said  A.  A.  prosecuted  out  of  the 
gjj*^?^^®  clerk's  office  of  the  said  C.  C.  P.,  within  and  for  said  county  of 
and  not  die^   K.,  a  certain  precept  by  which  it  was  commanded  the  sheriff  of  said 

last  7\ie$day. 
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oouDty,  or  bis  deputy,  Sec.,  (in  the  same  manner  as  in  the  plea^  ex-  Illegal  gov- 

eept  Uwi  last  Monday  is  the  return  day;)  which  said  precept  after-  sro*'^"©!?. 

wards,  aod  before  the  return  thereof,  to  mt,  on  &c.,  was  delivered 

to  the  plaintiff,  then  being  sherifT  as  aforesaid,  at  &£C.)  in  form  of  law 

Id  be  executed;  by  virtue  of  which  said  precept,  the  plaintiff  then 

being  sheriff  as  aforesaid,  afterwards,  to  mty  on  &c.,  at  &c.,  took 

and  arrested  him  the  said  D.,  and  then  and  ttiere  had  and  detained 

him  the  said  D.  in  bis  custody ;  and  that  the  said  D.,  at  the  time  of 

the  making  of  the  said  writing  obligatory  in  the  said  declaration 

abovementioned,  and  by  the  plaintiff  here  into  Court  brought,  was 

in  prison  under  the  custody  of  the  plaintiff,  then  deputy-slieriff  as 

aforesaid,  by  virtue  of  the  said  last  mentioned  precept,  aiid  not  by 

virtue  of  the  said  precept  (a)  in  the  plea  of  the  said  D.  above  spec* 

ified  ;  and  this,  Sec. :  Wherefore,  &;c. 

(a)  This  traverse  is  an  immaterial  one,  and  is  aided  on  general  demur- 
rer. This  was  the  principal  question  which  arose  in  the  case  in  Saund- 
ers ;  where  it  was  contended  that  this  traverse  was  materia),  and  the  de- 
fendant ooght  to  have  gone  to  issue  on  it,  and  not  rejoined  and  traversed 
the  precept  mentioned  in  the  replication ;  which  is  a  traverse  upon  a  trav- 
erse. Bat  the  Court  decided  that  the  opposite  party  is  not  bound  to  take  issue 
on  an  immaterial  traverse,  though,  if  he  does,  it  will  he  aided  after  verdict. 
See  1  Saund.  22,  23,  and  notes  (1),  (2),  (3),  (4),  and  Hobart.  104 ;  Vaug.  8  ; 
1  Ld.  Raym.  41 ;  1  Wils.  338;  4  T.  R.  440,  Mayor  of  Oxford  v.  Rich^ 
ardaon, 

R£joi!9DER.     And  the  said  D.  as  before  saith,  that  the  said  D.,  Rejoinder 
at  the  time  of  the  making  of  the  said  writi^  obligatory,  here  into  mamtainin^ 
Court  brought,  was  in  prison  under  the  custody  of  the  plaintiff,  by  ^^^'tbat 
virtue  of  the  precept  in  the  plea  of  said  D.  abovementioned,  as  the  the  precept 
said  D.  hath  above  in  pleading  alleged ;  unthout  this,  that  the  said  was  returnable; 
D.,  at  the  said  time  of  the  making  of  tlie  said  writing  obligatory,  jSim^iy!'' 
was  in  prison  under  the  custody  of  the  said  plaintiff  by  virtue  (&)  of 
the  said  precept  in  the  replication  of  the  said  plaintiff  abovemen- 
tioned, as  the  said  plaintiff  hath  above  in  replying  alleged  ;  and  this, 
&c. ;  Wherefore,  fac. 

And  the  plaintiff  aaitb,  that  the  «aid  D.  was  in  prison  under  the  Rejoinder  and 
custody  of  the  plaintiff  by  virtue  of  the  said  precept  in  his  replica-  J^ue  on  the 
cation  above  mentioned,  as  he  hath  above  in  replying  alleged,  and  *™^®"*' 
this  he  prays  may  be  inquired  of  by  the  country.     See  1  Saund. 
14,  20. 

{b]  It  is  agreed  that,  where  the  words  *<  yirtute,  pretextu,  per  quod,'^  and  the 
like,  introduce  a  consequence  or  inference  from  the  preceding  matter,  they 
are  not  trarersahle.  11  Rep.  10 ;  ST.  R.  66  ;  hut  the  preceding  matter  is 
alone  traversable ;  and  this  rule  holds  stronger,  where  these  words  introduce 
a  conclusion  of  law;  for  every  traverse  must  be  of  matter  of  Jact^  and  not  of 
law ;  for  the  Court  alone  is  to  judge  of  law.  Plowd.  231 ;  1  H.  Bl.  182. 
Bi|t  it  is  said  that  matter  of  law  connected  with  fact,  or  rather  matter  of 
right  resulting  from  facts,  is  traversable ;  2  BL  Rep.  776 ;  S.  C.  3  Wils. 
S34 ;  1  Saund.  23,  note  (5),  and  in  the  principal  case,  Saunders  thought  that 
the  plain  tiff  would  have  objected  to  the  manner  of  the  traverse,  because  the 
defendant  had  traversed,  without  this,  that  D.  was  in  prison  by  virtue  of  the 
precept;  where  ««5y  ifiri%te  ^c,"  ought  not  to  be  traversed,  and  he  cittft. 
Hob.  52,  and  9  H.  6, 14  and  20,  that  sach  traverse  is  good. 
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9.  Usvry. 

UsuRT.  Pi^EA.     And  the  said  D.  comes  and  defends  he.,  wlien  &C.9  and 

ti'^^h^  *J  *f"  prays  oyer  of  the  said  bond,  and  it  is  read  to  him,  and  he  likewise 
Usni^etween  pniys  Oyer  of  the  condition  of  the  same  bond,  and  it  is  read  to  him 
intestate  and  ui  these  w6rds,  to  wit^  bc.,  which  being  read  and  heard,  the  said 
SeEon^^**^  D.  says,  he  ought  not  to  be  charged  (a)  with  the  debt  aforesaid,  by 
virtue  of  said  writing  obligatory,  because  he  says,  that  after  the  pass- 
ing an  act  or  law  of  this  Commonwealth,  which  is  entitled,  '^  an  act 
for  the  restraining  the  taking  of  excessive  usury,''  and  before  the 
making  of  said  writing  obligatory,  to  wity  on  &c.,  at  &c.,  it  was 
corruptly  agreed  between  the  said  A.  B.  now  deceased,  but  then 
living,  and  C.  the  principal  in  that  said  bond  named,  that  the  said 
A.  B.  now  deceased,  should  accommodate  and  lend  to  said  C,  the 
sum  of  £60,  lawful  money ;  and  for  such  accommodation  and  loan, 
being  of  such  sum  and  no  more,  that  a  bond  should  be  made  to 
said  A.  B.  now  deceased,  to  be  conditioned  for  the  payment  of 
£63.  I2s,  of  like  money,  with  lawful  interest  for  the  same,  and  that 
the  said  A.  B.,  now  deceased,  should  give  day  for  the  payment 
thereof,  until  &c.,  being  the  term  of  one  year,  thereby  to  secure  and 
reserve  to  the  said  A.  B.  now  deceased,  above  the  rate  of  £6  in  the 
hundred,  for  the  forbearance  of  the  said  sum  of  £60  a  year,  against 
the  act  in  such  case  provided  :  And  afterwards,  to  tmV,  on  the  said 
&c.  day  of  &c.,  at  the  place  in  said  declaration  mentioned,  the  said 
A.  B.  now  deceased,  in  prosecution  of  said  corrupt  agreement,  did 
accoinmodate  and  lend  to  the  said  C,  the  said  sum  of  £60  and  no 
more,  and  the  said  bond  in  said  declaration  specified  and  conditioned 
as  aforesaid  for  the  payment  of  the  sum  of  £63.  12^.,  with  lawful 
interest  therefor,  was  by  the  said  C.  as  principal,  and  by  the  said 
D.  and  one  E.  who  was  then  alive,  but  since  deceased,  as  sureties, 
for  the  said  sum  of  £60  only,  made  and  sealed,  and  as  their 
deed  delivered  to  the  said  A.  B.  since  deceased ;  and  so  the  said 
D.  says,  that  the  said  bond  in  said  declaration  specified,  was  made 
for  the  payment  of  money  lent  upon  and  for  usury,  and  that  thereby 
is  reserved  and  taken  above  the  rate  of  £6  in  the  hundred,  for  the 
forbearance  of  the  said  sum  of  £60,  loaned  as  aforesaid  for  the 
term  of  one  year,  to  unt^  at  &c.,  on  the  day  and  year  aforesaid ;  and 
this  the  said  D.  is  ready  to  verify :  Wherefore  he  prays  judgment 
if  he  ought  to  be  charged  with  the  debt  aforesaid,  by  virtue  of  the 
said  bond  in  said  declaration  specified,  and  if  the  said  plainti£,  their 
action  aforesaid  thereof  against  him  ought  to  have  or  maintain,  and 
for  his  costs.  S.  Putnam. 

(a)  If  the  plea  admitt  the  cause  of  action,  but  avoids  it,  the  defendant 
must  saj  quod  plaintiff  actionem  non ;  but  where  there  was  no  cause  of 
action,  he  must  say,  ontrari  non  debet.  Brown  v.  Cornish^  1  Salk.  516 ;  S.  C. 
I  IxL  Raym.  217 ;  1  Saund.  290.  (2.) 

Replication  Replication.     And  now  the  said  plaintiffs  say,  that  they  notwith- 

No  usttiy.  standing  any  thing  by  the  said  D.  above  in  pleading  alleged,  {predu- 
di  non^)  because  tliey  saj,  that  the  writing  aforesaid,  in  the  declara- 
tion aforesaid  abovementioned,  was  made  to  die  said  A.  B.  deceas* 
ed,  in  his  lifetime  by  the  said  D.  C.  and  £.,  for  a  true  and  just 
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debt  due  to  the  said  A.  B.  deceased,  then  living,  from  said  C. }  Utusv. 
without  thisj  that  it  was  corruptly  agreed  between  the  said  A.  B. 
deceased,  then  living,  and  the  said  C,  the  principal  in  said  bond 

named,  against  the  lorm  of  the  statute  in  manner  and  form  as  the  /^x  q^^^     j^. 

said  D*  above  in  pleading  hath  alleged  ;  (a)  and  this  they  are  ready  cation  might 

to  verify  :   Wherefore  they  pray  judgment  of  their  debt  aforesaid,  ^^®  conciud- 

that  the  same  may  be  adjudged  to  them,  and  for  their  costs.  ^^*°  2't!  R." 

E.  Pulling.  442. 

Rejoinder.     And  the  said  D.  says,  that  it  was  corruptly  agreed  Rejoinder.  On 
between  the  said  A.  B.  now  deceased,  but  then  living,  and  the  said  **^  "*"^' 
C,  the  principal  in  said  bond,  against  the  form,  of  the  statute,  in 
manner  and  form  as  the  said  D.  hath  above  alleged  ;  and  of  this  he 
uts  himself  on  the  country.     Putnam  et  al.  Administraiarsj  v.  Tap^ 
y,  Essex,  April  term,  1795.  S.  Putnam. 

Notts. — ^Foi^otber  precedents  on  usurious  contracts,  see  antCy  title,  Usury, 
in  Assampsit ;  and  the  notes  in  the  same  place. 


put 


10.  Payment. 

Plea.  And  the  said  D.  comes  and  defends  the  force  and  injury,  P-a.tm«iit. 
when  &c.,  and  craves  oyer  of  the  said  writing  obligatory,  and  it  is  P>«*-    Pjy- 
read  to  him  Sec. ;  he  also  craves  over  of  the  condition  of  said  writing  ^^y^  *^ 
obligatory,  and  it  is  read  to  him  m  these  words  &;c. ;  which  being 
read  and  heard,  the  said  D.  says,  {actio  noriy)  because  he  says,  that 
he  (6)  the  said  D.  on  the  said  &c.  day  of  &c.,  mentioned  in  the  .^v  j^  ^^  ^^^ 
said  condition,  to  witj  at  &^.,  paid  the  plaintiff  the  said  sum  of  &;c.,  of  intestate, 
mentioned  in  the  said  condition,  with  lawful  interest  for  the  same,  «y»  ",**  ^^ 
according  to  the  form  and  effect  of  the  aforesaid  condition ;  and  this  ^^  ^»^' 
he  is  ready  to  verify  :  Wherefore  he  prays  judgment  if  the  plaintiff  7  Went.  896. 
ought  to  have  or  maintain  his  said  action  tnereof  against  him,  &c. 
See  3  Morg.  533,  [422]  ;  Lilly,  Ent.  481. 

Replication.  And  the  plaintiff  says,  that  he  by  reason  of  any  RepUcation. 
thing  above  in  pleading  alleged  by  the  said  D.  {predudi  non^)  be-  ^^  "®*  P*y- 
cause  he  says,  that  the  said  D.  did  not  pay  him,  the  plaintiff,  the  said 
sum  of  &Lc.,  in  said  condition  mentioned,  with  lawful  interest  for  the 
same,  in  manner  and  form  as  the  said  D.  hath  above  in  pleading 
alleged  ;  and  this  he  prays  may  be  inquired  of  by  the  country.  4 
lost.  CI.  353 ;  Rast.  185. 

NoTS. — It  the  bond  be  for  payment  on  or  before  such  a  day,  the  defend- 
ant may  (if  the  fact  be  so)  plead  payment  before  the  day,  to  wity  at  such  a 
day,  and  the  plaintiff  must  reply,  that  the  money  was  net  paid  at  the  day 
mentioned  in  the  plea,  nor  at  any  time  he/ore^  on,  or  cfier  Aai  day^  2  Burr, 
944,  or  it  will  be  bad.  But  if  the  bond  be  for  payment  on  a  particular  day 
abiohdehfy  payment  before  the  day  is  a  bad  plea,  and  may  be  demurred  to. 
It  should  be  pleaded  as  payment  at  the  day.  Bull.  N.  P.  174;  2  Wils. 
173. 

Plea.     And  the  said  D.  comes  and  defends  fcc.,  when  fee.,  Plea.   Pay- 
and  craves  oyer  8ic-,  (as  before,)  which  being  read  and  heard,  the  ^•^'J^^^dfor 
said  D.  says,'  {actio  noni)  because  he  says,  that  he  paid  to  the  plain-  payment  on 
tiff,  (c)  all  and  singular  the  sums  of  money  in  said  condition  spe-  several  days. 
cified,  at  the  several  days  specified  in  said  condition,  according  to  (c)  «•  The  said 
the  form  and  effect  of  said  condition,  to  vnt,  at  8ic. ;  and  this  he  is  #20  on  the 
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Paymiitt.  ready  to  verify :  Wherefore  he  prays  judgment  if  the  plaintiff  bis 
said  &c.  day     action  aforesaid  thereof  against  him  ought  to  have  or  maintain,  &c 

2!id*ft20  on  the  said  fitc.,  day  of  &c.,  which  on  those  days  he  ought  to  have  paid  to  the  plaintiff, 
S^S  to  Sc  form  and  effect  of  Uie  said  condition,  to  wU,  at  &c."    4  Inst  CI.  855 ;  Rast.  185. 

RepUcation.  REPLICATION.      And  the  plaintiff  says,  {predudi  non,)  because 

Protesting  no  /^\  protesting,  that  the  said  D.  did  not  pay  to  the  plaintiff  any  sum 
KT  breach  of  the  monies  in  said  condition  above  specified,  at  any  of  the  days  in 
o™particular  the  same  condition  specified,  as  the  said  D.  hath  above  alleged,  for 
payment.  pjeg,  says,  that  the  said  D.  did  not  pay  the  plaintiff  $100  on  the 
(a)  If  the  par-  ^c.  day  of  &c.,  which  he  ought  on  that  day  to  have  paid  to  the 
*^'''^£«e-  plaintiff,  according  to  the  form  and  effect  of  the  condition  aforesaid, 
dficd  in  Uie  as  the  said  D.  hath  above  alleged  ;  and  this  he  is  ready  to  verify  : 
plea,  the  repli-  Wherefore  he  prays  judgment  and  his  said  debt,  with  damages 
St^f^ot.;  &c.  to  be  adjudged  to  him,  &c. 

thSrt]^  saw  D.  did  not  pay  to  the  plaintiff  the  said  $20  on  the  said  &c.  day  of  &c.,  as  the  said  D. 
hath  above  alleged,  for  plea  says,  that  the  said  D.  did  not  pay  hhn,  the  plaintiff,  tiie  said  #20  on  the 
said  &c.  day  of  &c.,  which  he  ought  to  have  paid  to  the  plaintiff  on  the  said  &c.  day  ot  &c.,  ac- 
cording to  the  form  and  effect  of  the  said  condition,  as  the  said  D.  hath  above  alleged ,  and  this  he 
prays  may  be  inquired  of  by  the  country."    4  Ins.  CL  866. 

Rejohider.  REJOINDER.     And  the  said  D.  sajrs,  that  he  paid  the  said  ^100 

®    ^'  the  plaintiff,  according  to  tlie  form  and  effect  of  the  condition  afbre- 

s.  P.  PI.  Gen.  said,  as  he  hath  above  alleged  ;  and  of  this  he  puts  himself  upon  the 
244.  country.     4  Inst.  CI.  358  ;  Thomp.  435;  Rast.  185  b. 

When  the  re-  Note.— The  replication  in  this  plea  is  rightly  concluded  with  a  verifica- 
pUcation  tion  ;  for  the  general  rule  is,  that  where  a  particular  fact  is  selected  and 

should  con-  denied,  the  conclusion  must  be  with  an  averment.  1  Salk.  4;  1  Burr.  317. 
elude  with  an  ^nd  where  the  defendant  pleads,  that  lie  did  pay  aU  that  was  dtie,  and 
averment  the  replication  narrows  it  to  a  particular  sum,  it  shall  conclude  with  aa 

averment.  Comwailis  v.  Savery,  2  Burr.  772 ;  1  Saund.  103,  a.  b. ;  Wil- 
liams's Notes.  (3.)  So  the  replication  must  take  issue  on  a  single  point; 
for  if  it  were  to  be  that  payment  had  not  been  made  oa  the  sereral  days, 
it  would  be  bad  for  duplicity  ;  a  single  breach  only  can  be  alleged.  5  Com. 
Dig.  F.  14,  16,  Pleader.  But  the  plea  should  be,  that  the  defendant  did 
not  pay  on  a  particular  day,  and^  the  residue  of  the  payments  be  denied  by 
a  protestaHdoy  as  in  the  plea  above. 
When  not.  But  if  the  defendant  in  his  plea,  pleads  specially  to  every  payment,  that 

he  paid  the  same  on  the  day  &c.,  (as  in  the  side  plea  above,)  then  the  repli- 
tion,  protesting  against  the  other  payments,  may  take  issue  upon  the  non- 
rb)  Or  it  may  Payment  of  one,  and  conclude  to  the  country  ;  (&)  as  if  the  defendant  pleads, 
conclude  with  "  that  he  paid  the  plaintiff  the  said  $100,  in  the  said  condition  specified^  in 
a  verification,  manner  and  form  following,  to  vfU,  on  the  said  &c.  day  of  &c.,  next  follow- 
for  many  of       ing  the  date  of  said  obligation,  $10 ;  and  on  the  &c.  day  of  &c.,  then  next 

the  precedents  following,  other  $10 ;  and  so  afterwards  on  every  &c.  day  of  &c.,  in  every 
are  f "      '^  ""  "      "  "  _        .     _  .- 

186 

246 
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did  not  pay  to  the  plaintiff  any  of  the  sums  of  money  in  said  condition  speci- 
fied above,  according  to  the  form  and  effect  of  said  condition,  for  plea  says, 
that  the  said  D.  in  and  upon  the  said  &c.  day  of  &c.,  in  said  condition  spe- 
cified, did  not  pay  to  the  plaintiff  the  said  |10,  in  said  condition  above 
specified,  according  to  the  condition  thereof;  and  this  he  prays  may  bcf 
inquired  of  by  the  countnr."  Thomp.  434 ;  4  Inst  CI.  357.  For  wherever 
the  defendant  cannot  take  any  new  issue  or  matter  without  a  departure 
from  bis  plea,  or  where  tlie  issue  on  the  rejoinder  would  be  the  same  ia 
substance  as  on  the  plea,  the  plaintiff  ought  to  conclude  to  the  country.  1 
Saund  103  b  (3.)  Note.     Williams. 
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If  all  the  days  have  not  passed,  the  defendant  may  plead,  "  that  be  has  pATiixirr. 
paid  all  the  several  sums  of  money  hitherto  payable,  on  &c.,  according-  to 
the  form  and  effect  of  said  condition,  &c/'  Rast  185 ;  4  Inst.  CI.  359.  Or 
he  may  state  the  payments  made,  specicUly  ;  and  then  say,  "  and  the  said  D. 
further  says,  that  the  said  &c.  day  of  &c.,  is  not  yet  come ;  and  this  &.c." 
To  which  the  plaintiff  must  reply  in  common  form,  with  protestation*  1 
Mod.  Int.  178;  4  Inst  CI.  368.  Or,  if  the  day  has  past,  before  plea  plead- 
ed, the  defendant  mar  plead,  "  that  before  the  said  day  &c.,  the  plaintiff 
commenced  his  suit  aforesaid,  of  the  debt  aforesaid ;  and  this  ^c."  Clerk's 
Ass.  118 ;  4  Inst.  CI.  369.  Or,  it  may  %e  given  in  evidence  on  the  trial  of 
the  issue,  or  moved  in  arrest  of  judgment 

Plea.     And  the  said  D,  comes  and  defends  &c.,  when  <^c.,  Pl«**   Pay- 
and  craves  oyer  &c.  ^c,  which  being  read  and  heard,  the  said  D.  ^^^^  *^'  *^* 
says,  (actio  non^  because  he  says,  that  be  the  said  D.  (a)  after  the     ^' 
said  &c.  day  ot  &c*,  mentioned  in  said  condition,  and  before  the 
commencement  of  this  action,  did  pay  the  plaintiff  the  said  sum  of  (**)  If  payment 
&c.,  with  all  the  interest  due  thereon,  at  such  time  of  payment,  to  executor^f  Se 
tntf  at  &c. ;    and  this  he  is  ready  to  verify  :  Wherefore  be  prays  testator,  say, 
judgment  (si  actioA  &c.  Aat, «« the  said 

'      °  \  ^  A.  B.  in  his 

lifetime,  after  the  said  kc,  day  of  &c.,  at  &c.»  paid  the  said  principal  sum  &c.     3  Morg.  422,  [583]. 

Replication.  And  the  said  plaintiff  says,  {precludi  non,)  be-  Replication; 
cause  be  says,  that  the  said  D.  after  the  said  be.  day^of  &c..  No  payment, 
and  before  the  commencement  of  this  action,  did  not  pay  the 
plaintiff  the  said  sum  of  &c.,  with  all  the^  interest  due  at  Uie  time 
of  such  payment,  in  manner  and  form  as  the  said  D.  hath  above  by 
pleading  alleged ;  and  this  he  prays  may  be  inquired  of  by  the 
country. 

Plea.     And  the  said  D.  comes  and  defends  &c.,  when  &c.,  PTea,  by  ex- 
and  craves  oyer  &c.  &c.,  which  being  read  and  heard,  the  said  D.  «««trf«*   Part 
saith,  that,  {actio  non^)  because  as  to  the  sum  of  &c*,  in  the  condi-  te^orand 
tiop  of  the  said  writing  obligatory  mentioned,  the  said  D.  says,  that  anoUier,  and 
the  said  A.  in  the  writing  obligatory  named,  and  the  said  B.,  the  J^*}^^^^! 
testator,  in  his  lifetime,  after  the  making  of  the  writing  obligatory  isfaction. 
aforesaid,  and  before  the  impetration  of  the  original  writ  of  the 
plaintiff,  to  wit^  on  &c.,  in  the  condition  aforesaid  mentioned,  at 
&Cm  paid  the  plaintiff  the  said  sum  of  &c.,  In  part  of  the  debt  afore- 
said, in  the  condition  of  said  writing  obligatory  menUoned  ;  and  as 
to  Uie  sum  of  &c.,  residue  of  the  said  sum  of  &c.,  and  interest 
thereon,  the  said  D.  saith,  that  she,  after  the  death  of  said  B.,  the 
testator,  and  before  the  day  of  the  impetration  of  the  original  writ  of 
the  plaintiff,  to  wit,  on  &c.,  at  &c.,  paid  to  the  plaintiff  the  sum  of 
&c»f  in  full  satisfaction  and  discharge  of  the  residue  of  said  sum 
of  &c.,  and  interest,  according  to  the  form  and  effect  of  the  condi- 
tion of  the  writing  obligatory  aforesaid,  which  said  sum  of  &c.,  the 
plaintiff  received  and  accepted  from  her,  in  full  satisfaction  and  dia^ 
charge  of  the  aforesaid  condition  of  said  writing  obligatory ;  and  this 
she  is  ready  to  verify  :  Wherefore,  &c.  si  actio,  &lc. 

Arthur  Shaaff. 

Replication.      And  the  plaintiff  saith,  that  by  any  thing  preal-  Replication. 
Icged,  (jprecludi  non,)  because  he  saith,  that  the  said  A.,  and  the  ^°,^mcn^ 
said  B.,  the  testator,  or  either  of  them,  never  paid  the  plaintiff  the  fuUBatisfec- 
said  sum  of  &c. ;  nor  did  she,  the  said  D.,  since  the  death  of  the  tion. 
said  B.,  her  testator,  pay  unto  the  said  plaintiff,  nor  did  ho  ever  re- 
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PATMEifT.  ceive  from  her  the  said  sum  of  &c»,  id  full  satisfaction  and  discharge 
Quere,iftMi  of  the  residue  of  the  debt,  in  the  condition  aforesaid  mentioned, 
xK>^  double.       ^"^  ^^  ^^  interest  thereon   due,  as  she,  by  her  plea  aforesaid, 

above  hath  alleged  ;  and   this  he  prays  may  be  inquired  of  by  the 

country.     2  Harr.  Ent.  326. 

mentby*exec-  ^^^^*  ^°^  ^^^  said  D.  comes  and  defends  &c.,  when  &c., 
utor  after  the  '  ^^^  craves  oyer  &c.  &X5.,  which  being  read  and  heard,  the  said  D- 
day.  says,  that  the  plaintiff,  {actio  non^)  because  he  says,  that  after  the 

death  of  the  said  A.  B.  and  after  the  said  &c.  day  of  &c.,  in  the 
said  condition  mentioned,  and  before  the  commencement  of  this 
suit,  to  wit,  on  &c.,  at  &c.,  he  the  said  D.  executor  as  aforesaid, 
paid  the  plaintiff  the  said  principal  sum  of  ^300,  mentioned  in  said 
condition,  with  all  the  interest  then  due  for  the  same ;  and  this  be 
b  ready  to  verify :  Wherefore  &X5.,  si  actio,  &c. 

RepUcation.  REPLICATION.     And  the  plaintiff,  as  to  the  plea  of  the  said  D. 

No  payment  above  pleaded  in  bar,  saith,  that  he,  by  reason  of  any  thing  in  that 
plea,  (predudi  non,)  because  he  saith,  that  the  said  D.  did  not  pay 
the  plaintiff  the  said  principal  sum  of  $300,  with  all  the  interest  then 
due  for  the  same,  in  manner  and  form  as  the  said  D.  hath  above  m 
that  plea  alleged ;  and  this  he  prays  may  be  inquired  of  by  the 
country.     See  3  Wils.  62,  6b. 

11.   Tender. 

Tender.  Plea.     And  the  said  D.  comes  and  defends  &c.  when  &c., 

to  a'i  Jle  wn'  ^^^  P*^^^  ^^^  ^^  ^^^  writing  obligatory  aforesaid,  and  it  is  read  to 
in bwof  dam-'  ^'*"  '"  ^^^^^  words  &c.,  which  being  read  and  heard,  the  said  D. 
ages.  sajrs,  {octio  non,)  to  recover  any  damages  by  reason  of  the  detention 

of  the  said  $100,  because  he  says,  that  he  the  said  D.,  ever  since  the 
execution  of  said  deed,  has  been  and  still  is  ready  to  pay  to  the 
plaintiff  the  said  sum  of  $100 ;  and  the  said  D.  further  says,  that  on 
&c.,  at  &c.,  he  offered  to  pay  the  plaintiff  the  said  sum  of  &c.,  which 
the  said  plaintiff  then  ana  there  refused  to  receive ;  and  the  said 
p.  now  brings  the  same  into  Court,  ready  to  be  paid  to  the  plainti^ 
if  he  will  receive  the  same  ;  and  this  he  is  ready  to  verify :  Where- 
fore he  prays  judgment  if  the  said  plaintiff  his  action  aforesaid 
thereof  against  him  ought  to  have  or  maintain,  to  recover  any  damr 
agesfor  the  detention  of  said  $100,  and  for  his  costs. 

NoTJC— Where  a  tender  is  pleaded  to  a  single  bUl,  it  is  not  in  bar  of  the 
action,  but  of  damages.     1  Vent  322 ;  2  Lev.  209 ;  Carth.  133.    But  where 

i?®  f^^?J?^  *  V*  *  ^°^  ^*^  penalty,  the  plea  is  in  bar  of  the  action. 
Carth.  133 ;  Com.  Dig.  Plead. ;  2  W.  28. 

S*^' JS?  *         f  ^^^*     ^°^  *®  ^^'^  ^-  ^"^®s  and  defends  &c.;  when  &c., 

S^tyfiTK'  *°^  Ef^y^  ^y^"^  *c-  *^- ;    a"  which  being  read  and  heard,  the 

the  action.       ^^  ^\  says,  that  the  plaintiff  ought  not  to  have  or  maintain  his 

(a)  See  note    W  action  aforesaid  thereof  against  him,  because  he  says,  that  he 

to  last  plea.       the  ^id  D.  on  &c.,  next  after  the  date  of  the  writing  obligato- 

^  aforesaid,  at  &c.,  offered  to  pay  the  plaintiff  the  said  sum  of 

&c.,  m  said  condition  speci6ed,  which  the  said  plaintiff  then  and 

there  refused  to  receive ;   and  the  said  D.  further  says,  that  ever 

since  toe  said  tender;  he  has  been  and  still  is  ready  to  pay  to  the 

plamtiffthe  said  sum  of  fac. ;  and  now  brings  the  same  into  Court 
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here,  ready  to  be  paid  to  the  plaiDtiff,  if  he  will  receive  the  same ;  Tbzvdbr. 
and  this  he  is  ready  to  verify  :  Wherefore  he  prays  judgment,  si  action 

NoTS. — ^This  action  was  brought  for  the  penalty  for  non-performance  of 
ibe  condition  of  the  bond;  this  plea  is  therefore  in  bar  of  the  action;  be- 
cause tender  and  always  ready,  is  equal  to  actual  performance.  But  if 
performance  were  pleaded,  tender  and  always  ready  would  not  support  the 
plea ;  for  though  equal,  tkey  are  not  the  same. 

If  the  money  &c.  be  payable  at  a  particular  place,  the  defendant  may 
plead,  (a)  "  that  on  the  day,  and  at  the  place  specified  in  said  condition,  he  J?\?!^  '       ' 
was  ready  to  pay  the  said  sum  of  &c.,  according  to  the  form  and  effect  of  ^'*  ^^^ 
said  condition,  but  that  neither  the  plaintifi^  nor  any  person  in  his  behalf, 
were  there  ready  ofi  said  day  to  receive  the  same  r'  and  ohoayM  ready 
from  that  day.    See  foH^  a  replication  to  such  a  plea. 

Replication.     And  the  plaintifif  says,  that  notwithstanding  any  Replication, 
thing  by  the  said  D.  above  in  pleading  alleged,  {predudinon^)  be-  No  tender,  to  a 
cause  he  says,  that  on  the  said  &c.  day  of  &c.,  in  said  condition 
specified,  the  said  D.  did  not  offer  to  pay  him  the  said  sum  of  &c.,  (*)  *"  ^*^ 
according  to  the  form  and  effect  of  said  condition,  as  the  said  D.  conchision 
bath  above  in  pleading  alleged  ;  (&)  and  this  he  prays  may  be  in-  would  have 
quired  of  by  the  country.  me?t%uT^a 

modemaotfaoiities  support  the  present.    See  8  Ins.  CI.  185 ;  Thomp.  160, 181 ;  1  Saund.  108 ;  Wil« 
liams's  notes. 

Replication.    And  the  plaintiff  says,  {vredudi  non^)  because  Replication. 
he  says,  that  on  the  8ic.  day  of  &c.,  next  following  the  date  of  said  ^ay^'to  a^ptea, 
deed,  at  be.,  between  the  hours  of  one  and  four  in  the  afternoon  of  that 'defendant 
the  same  day,  he  was  ready  to  receive  of  the  said  D.  the  said  sum  was  ready  at 
of  &c. ;  but  that  neither  the  said  D.  nor  any  person  in  his  behalf  tS^pSntiff^^' 
was  then  and  there  ready  to  pay  him  the  same  ;  without  this,  that  was  not  pees- 
the  said  D.  at  &c.  on  &c.,  was  ready  to  pay  the  plaintiff  the  said  ^t. 
sum  of  &c.,  according  to  the  form  and  effect  of  said  condition,  as 
the  said  D.  hath  above  alleged ;   and  this  he  is  ready  to  verify  : 
Wherefore  he  prays  judgment  and  his  debt  aforesaid,  with  his  dam- 
ages occasioned  by  the  detention  thereof,  to  be  adjudged  to  him, 
&c. 

Rejoinder.    And  the  said  D.  (as  before,)  says,  that  he,  at  &c.,  Rejoinder 
on  &c.,  (as  before,)  was  ready  to  pay  the  said  plaintiff  the  said  sum  '^  ^**^*'^ 
of  &u;.,  according  to  the  form  and  effect  of  said  condition  ;  and  of       ^^  '     ^' 
this  he  puts  himself  upon  the  country.     3  Inst.  CI.  135,  136. 

NOTES  ON  THE  PLEA  OF  TENDER. 

If  the  defendant  plead  a  tender,  he  must,  if  the  condition  be  in  the 
original  instrument, .  on  which  the  action  is  brought,  plead  the  tender 
wi&  an  averment  that  he  was  always  ready.  Willes,  107;  Ck>m. 
Rep.  568 ;  2  Cro.  627.  And  there  must  be  a  profert  of  the  money 
in  Court.  Lut.  263.  It  is  otherwise  where  the  defeasance  is  in 
another  instrument ;  for  there  tender  alone  is  sufficient.  WilJes,  107 ; 
5  Bac.  Ab.  11.     See  j?05/.  Defeasance. 

To  this  plea,  the  plaintiff  may  reply,  a  subsequent  demand.  1 
Brown,  71.  If  the  tender  be  of  corn,  or  any  other  bulky  article,  or 
of  a  perishable  kind,  uncare  prist  need  not  be  pleaded.  But  it  seems 
in  such  case,  that  it  should  be  alleged,  that  the  thing  cannot  be  con-^ 
venientJy  brought  into  Court.    5  Bac.  Abr.  17,  19 ;  1  Barnes,  200 ; 


270  DEBT. 

TxKDBK.         Com.  Dig.  Pleader  (3  W.  2S.)     Bat  Dyer,  35  a.  is,  that  tme^re 
prist  should  be.  pleaded.    See  on/f,  159. 

12.  Escrow. 

Escrow.  Plea.     And  the  said  D.  comes  and  defends  the  force  and  inju- 

Plea.  DeiiT-  ry  when  &C.,  and  prays  an  hearing  of  the  writing  obligatory  aforesaidj 
ered  as  an  es-  ^^j  ^f  ^jjg  condition  thereof,  and  he  hadi  them  in  the  words  and 
figures  following,  to  tvitj  be.  which  being  read  and  heard,  the  said 
D.  saith,  {actio  notif)  because  he  said),  that  he  the  said  D.  on  iicm 
(a)Itisdedd-  at  bc«,  the  Writing  aforesaid  made  and  sealed,  and  to  a  certaia 
^^  ^  m  ^^  ^''  ^^  ^**  ^^  ^^  escrow^  safely  to  be  kept  on  the  condition  fol- 
sovuiat  the  lowing,  then  and  there  delivered,  to  mt^  [enter  the  condition]  ;  and 
plea  of  escrow  the  said  D.  in  fact  saith,  that  the  plaintiiS'  did  not  deliver,  ship,  and 
conciudc^^  export  to  him  the  said  D.,  any  goods,  wares,  or  merchandise ;  and 
the  country.  SO  the  said  D.  saitb,  that  the  writing  obligatory  a&resaid,  in  form 
Same  law,  ^      aforesaid  delivered,  the  condition  aforesaid  being  unperformed,  is 

E?M  -^iSiy*^*  °^^  ^^  ^^^^ »  ^^^  (^)  *'*  *®  ^'^  ^'  '®  ready  to  verify  :  Where- 
185, 186;  '  fore  he  prays  judgment,  n  actio ^  &lo*  Maryland,  Mildred  v.  Dor-- 
Thomp.  141.    seyj  1787.     2  Harr.  Ent.  666.  S.  Chass. 

RepUcation.  REPLICATION.  And  the  plaintiff  says,  {predudi  nonA  because 
Not  delivered  he  says,  that  the  said  D.  on  the  same  day  and  year  in  tnat  behalf 
as  aa  escrow,  abovementioned,  at  &c.,  became  firmly  held  and  bound  unto  the 
plaintiff,  in  manner  and  form  as  the  plaintiff  hath  above  in  his  said 
declaration  alleged ;  and  did  not  deliver  the  said  writing  obligatory 
to  the  said  A.  B.  as  an  escrow  to  be  by  him  safely  kept,  upon  the 
said  condition  in  the  said  plea  of  D.  the  said  mentioned  ;  and  this 
he  prays  may  be  inquired  of  by  the  country.  See  7  Went.  440 ; 
2  Harr.  696. 

13.  Release. 

Rbzjbasb.  Plea.     And  the  said  D.  comes  and  defends  8ec.,  when  &c., 

V^\  t^biT"  ^"^  saith,  {actio  non^  because  he  says,  that  on  the  day  and  year 
oj^o  no-  .^  ^^.^  declaration  mentioned,  one  A.  B.  as  well  as  the  said  D. 
became  bound  by  the  said  writing  obligatory ;  and  that  the  said 
A.  B.  as  well  as  the  said  D.  then  and  there  sealed,  and  as  his  deed 
delivered,  the  said  writing  obligatory ;  and  the  said  D.  further  saith, 
that  the  said  D.  did  not  become  bound  by,  nor  seal  or  deliver,  the 
.  said  writing  obligatory,  in  said  declaration  mentioned,  without  the 
said  A.  B.,  but  together  with  him  as  aforesaid  ;  and  that  after  the 
signing,  sealing,  and  delivering  of  the  said  writing  obligatory  by  him 
the  said  D.  and  the  said  A.  6.  and  in  the  life  time  of  the  said  testa- 
tor, to  untf  on  &C.,  the  said  testator,  by  his  certain  writing  of  release, 
then  and  there  made,  sealed,  and  delivered  by  said  testator  to  the 
said  A.  B.  for  the  consideration  therein  mentioned,  did  remise, 
release,  and  forever  quitclaim  unto  the  said  A.  B.,  his  heirs  &tc«, 
the  said  writing  obligatory,  and  all  sums  of  money  thereon  or  there- 
after to  become  due,  and  payable  by  virtue  thereof,  and  of  the  con- 
ditions thereunder  written,  together  with  all  and  all  manner  of  action 
and  actions,  cause  and  causes  of  actions,  suits,  bills,  bonds,  writings 
obligatoiy,  debts,  daes,  duties,  sum  and  sums  of  money,  judgments, 
executions,  extents,  quarrels,  controversies,  trespasses,   damages. 
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and  demands  whatsoever,  both  at  law  and  equiQr,  or  otherwise  how-  Bxlxamx. 
soever,  which  the  said  testator,  his  heirs  Slc.,  might  at  any  time  or 
times  diereafter  claim,  challenge,  or  demand,  and  for,  or  by  reason 
or  means  of  any  matter,  cause,  or  thing  whatever,  from  the  begin- 
ning of  the  world  unto  the  day  of  the  date  of  the  said  deed  or 
writing  of  release,  as  by  the  said  deed  or  writing  of  release,  bearing 
date  die  day  and  year  aforesaid,  [here  in  Court  produced,]  more 
fufly  appears ;  and  this  he  is  ready  to  verify  :  Wherefore,  &c.  7 
Went.  419,  V.  Lawes. 

NoTB. — ^If  a  release  to  the  defendant  be  pleaded,  there  must  he  a  profert 
of  the  deed.  If  the  release  bear  date  before  the  bond,  hot  was  delivered 
alter,  it  most  be  so  ayerred ;  *<  by  his  certain  writing  of  release,  here  in 
Court  produced,  dated  ^c,  and  to  the  said  D.  after  the  makings  of  the  said 
writing^  obligatory,  to  isti,  on  &c.,  at  &c.,  first  delivered.^    3  Ins.  CI.  196. 

Replication.    And  the  plaintiff  says,  that  he,  by  any  thing  pre-  Replication, 
alleged,  {predudi  non,)  because  he  says,  that  the  said  writing  of  JJ^  ®^  ^^ 
release  is  not  the  deed  of  the  said  testator ;  and  this  he  prays  may  be 
inquired  of  by  the  country.      See  Thomp.   155,  429 ;   3  Ins.  CI. 
194. 

NOTES  ON  THE  PLEA  OF  RELEASE. 

A  release  to  one  of  several  obligors,  whether  they  are  bound  join^/i^ 
or  severally f  discharges  the  others,  and  may  be  pleaded  in  bar  by  all. 
2  Roll.  Ab.  412 ;  G.  PI.  4 ;  2  Salk.  574.  So  where  the  obligee  coth 
enaMts  not  to  sue  the  obligor  at  all,  he  may  plead  it  as  a  release  to  avoid 
circuity  of  action.  Cro.  Eliz.  623 ;  1  T.  R.  446 ;  8  T.  R.  496 ; 
ahteTf  if  he  covenants  not  to  sue  for  a  certain  time.  2  Salk.  573. 
Or  where  he  covenants  not  to  sue  one  ohUgor. 

But  the  plaintiff  cannot  reply  '^ne  relessa  pas ;"  the  only  plea  is 
mon  est  faetttm,  or  he  must  demur..    2  Buls.  55. 

If  the  obligor  gf  a  bond,  after  notice  of  its  being  assigned,  take  a 
release  from  the  obligee,  and  plead  it  to  an  action  brought  by  the  as- 
signee in  the  name  of  the  obligee,  the  Court  will  set  the  pica  aside  on 
motion ;  nor  suffer  the  defendant  to  plead  payment.  1  Bos.  &  Pul. 
447.  Or  the  plaintiff  may  reply  the  special  facts.  7  T.  R.  670. 
Notis. 

See  3  Morgan,  182.  Replication  to  a  plea  of  release,  that  the 
pluntiff  was  intoxicated  and  gave  the  release.     See  ante,  p. 

14.  Defeasance. 

Plba.     And  the  said  D.  comes  &c.,  and  says,  (actio  iwm,)  be-  Bbfsasawcb. 
cause  be  says,  that  the  plaintiff,  after  the  making  of  the  writing  ^/^'^J'^fj 
afiMresaid,  at  &ec.,  by  a  certain  writing  of  indenture  between  him  th«>  [o^the  deft,  and 
said  D.  and  the  said  plaintiff,  and  one  A.  A.  made,  one  part  of  A.  A.  an  in- 
which,  sealed  with  the  seal  of  the  plaintiff,  the  said  D.  brings  here  fej^J^/for*" 
into  Court,  whose  date' is  the  15th  day  of  &x;.,  reciting  by  the  same  tiie  payment  of 
wridng,  that  whereas  die  said  D.  and  A.  A.  were  holden  and  obliged  theraoney  doe 
by  the  said  writing  obligatory  to  the  plaintiff  in  $100,  to  be  paid  to  J^^^^^^,^;'* 
the  plaintiff,  his  heirs  and  executors  &c.,  at  a  certain  day  in  die  said  and  the  deft, 
writing  obligatory  mentioned,  the  said  plaintiff  was  willing,  and  for  *n<*A.A.have 
himself,  his  heirs  and  executors,  granted,  diat  if  the  said  D.  and  ^Qey^^lch 
A.  A.,  or  their  executors,  should  pay  or  cause  to  be  paid,  or  either  is  yet  due  on 
of  them  should  pay  or  cause  to  be  paid  to  the  plaintiff,  his  heirs  or  ^®  defeat- 
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DBrsAiAKcx.  executors,  or  his  certain  attorney,  on  the  feast  of  &;c.,  then  next 
ensuing,  $10,  and  on  the  feast  of  &c.,  then  next  ensuing,  $10,  and 
so  from  quarter  to  quarter,  and  from  year  to  year,  at  the  feasts 
aforesaid,  at  every  feast  $10,  until  the  said  sum  of  $100  should  be 

Eaid,  then  the  said  obligation  should  be  void ;  and  if  default  should 
e  made  in  any  payment  aforesaid^  at  any  feast  or  term  aforesaid,  in 
part  or  in  whole,  then  the  said  obligadon  should  remain  in  full  force 
and  virtue  ;  and  the  said  D»  says,  that  he  and  the  said  A.  A.  paid, 
at  &c.,  on  the  feast  of  &c*,  $10,  and  on  the  feast  of  &c.,  then  next 
ensuing,  $10,  according  to  die  form  and  effect  of  the  said  writing  of 
mdenture ;  and  this  &c. :  Wherefore,  &c. 

Replication.  REPLICATION.      And  the  plaintiff,  not  acknowledging  that  the 

Denying  the  said  D.  and  A.  A.,  or  either  of  them,  paid  to  him  the  plaintiff  $10 
P*ym«n  •  Qj,  jjjg  ggjjj  fgj^g^  of  &c.,  which  to  him  at  that  feast  they  ought  to 
have  paid,  says,  (precludi  non,)  because  that  the  said  D.  and  A.  A., 
or  either  of  them,  did  not  pay  to  him  the  plaintiff,  on  the  said  feast 
of  &c.,  in  the  year  aforesaid,  $10,  which  to  him  on  the  said  feast 
they  ought  to  have  paid,  according  to  the  form  and  effect  of  the 
writing  of  indenture  aforesaid,  as  the  said  D.  hath  above  alleged ; 
and  this  he  prays  may  be  inquired  of  by  the  country.  .Rast.  Ent. 
186  b- PI.  8. 

Plea.   Defeas-      Plea.     And  the  said  D.  comes  and  defends  8cc.,  when  &c., 

der and  refosal.  ®°^  P''^^^  ^^^^  ^'  *'^''  "  ''>ecause  he  saith,  that  after  the  last  con- 
*  tinuance  of  the  plea  aforesaid,  to  mt,  &c.  from  which  day  the  plea 
aforesaid  was  further  continued  here  until  this  day,  to  int^  &m^*,  the 
said  plaintiff,  by  his  certain  writing  of  defeasance  duly   made  at 
&c.,  which  the  said  I),  brings  here  into  Court,  sealed  with  the  seal 
of  the  plaintiff,  the  date  of  which  is  the  same  day  and  year,  did  cov- 
enant and  agree  with  the  said  D.  as  follows,  to  trit,  [enter  the  writing 
of  defeasance]  ;   and  the  said  D.  further  saith,  that  afterwards,  on 
itc.j  he  did  pay  the  money  mentioned  in  tlie  said  negotiable  notes 
to  the  plaintiff,  to  wit^  at  &c.,  and  that  after  the  execudon  of  the 
said  writing  of  defeasance  by  the  plaintiff,  and  before  this  day,  to 
udt,  &c.  at  &c.,  he  the  said  D.  did  duly  sign  and  seal  a  certain  writing 
obligatory,  whereby  he  the  said  D.  acknowledged  himself  to  be  held 
and  firmly  bound  unto  the  plaintiff  in  the  sum  of  &z;c.  [reciting  the 
bond,]  which  said  writing  obligatory,  with  the  said  condition  so  by 
him  signed  and  sealed,  the  said  D.  brings  here  into  Court,  the  date 
of  which  is  &c. ;  and  the  said  D.  further  saith,  that  afterwards,  and 
ment  is'un^^'  before  this  day,  to  ^vit,  &c.,  he  the  said  D.  did  tender  the  said 
necessary.  See  writing  obligatory  by  him  the  said  D.  so  as  aforesaid  signed  and 
Willea,  107.      sealed,  with  the  condition  aforesaid,  to  the  plaintiff,  as  the  act  and 

(b)  This  aver-  ^^®^  ^^  ^^^  ^^^  ^^^^  ^'^  ^^^  offered  to  deliver  the  same,  as  such, 
ment  seems  to  the  plaintiff,  to  loitj  at  &c.,  which  same  writing  obligatory  the 
not  material  in  plaintiff  then  and  there  did  refuse  to  receive;  and  (a)  the  said  D. 
rooTO  Aan^^  saith,  that  he  ever  since  hath  been  and  is  yet  ready  to  deliver  the 
cases  of  bonds  said  writing  obligatory  to  the  plaintiff,  as  the  act  and  deed  of  bim 
pieced  by  ad-  the  Said  D. ;  all  which  the  said  D.  is  ready  to  verify  ;  and  therefore 
and  m^*  ^b'  he  prays  judgment,  if  the  plaintiff  his  action  aforesaid  Uiereof  against 
omitted.  Lilly,  him  the  said  D.  any  further  ought  to  have  or  maintain,  &:c. ;  with 

8°'  Tibs  ^^'  ^^'  *®  ^^*^  ^'  ^''  ^^"'y'  (')  ^^^^  ^^  ^^^  '^'  ^^  ^^  ^*^ 
NoS  8.  several  instruments  of  uniting  menttaned,  and  the  said  A.  in  the 


ON  BONDS.  273 

declaration  above  merUumed^  are  one  and  the  same  person,  and  not  Defsasahcb. 
others  or  different;  and  that  the  said  D.  ia  the  said  several  instruments 
of  writing  mentioned,  and  the  said  D.  in  the  said  declaration  above 
mentioned,  are  one  and  the  same  person,  and  not  others  or  different ; 
also,  that  the  suit  mentioned  in  the  said  writing  of  defeasance  and 
the  suit  in  which  this  plea  is  filed,  are  one  and  the  same  suit,  and  not 
others  or  different ;  and  that  the  bond  mentioned  in  the  said  writing 
of  defeasance  to  be  given  up  and  cancelled,  and  the  bond  or  obliga- 
tjoa  in  the  declaration  aforesaid  above  mentioned,  are  one  and  the 
same  bond,  and  not  others  or  different.  Whetcroft  v.  Holmes^  Mary- 
land, 2  Harr.  550.  Luther  Martin. 

Plea.     And  the  said  D.  comes  and  defends  &c.,  when  he.,  and  Plea.  Defeas- 
prays  oyer  (a)  &c.,  which  being  read  and  heard,  the  said  D.  says,  fi"^®^JP*^ 
(actio  non,)  because  he  says,  that  after  the  sealing  and  delivery  of  thVpouDd?"" 
the  said  bond,  and  before  the  commencement  of  this  action,  to  wit,  /^v  ,j^ 
(6)  on  &c.,  at  &c.,  the  said  D.  paid  the  plaintiff  all  the  money  then  dition  wa/ for 
Gue  on  said  bond,  except  £40,  when  the  plaintiff  then  and  there,  payment  on 
by  his  deed  in  writing  of  that  date,  sealed  by  him,  and  as  his  deed  ^mber  im. 
then  and  there  delivered  to  the  said  D.,  which  deed  is  here  in    . 
Court  produced,  for  himself,  his  heirs,  executors  and  administrators,  Mare^,  1729. 
covenanted,  promised,  and  granted  to  and  with  the  said  D.,  her 
executors  be.,  that  if  the  said  D.,  her  executors  &c.,  should  pay  to 
die  plaintifl^  his  heirs  &c.,  jive  shillings  for  every  twenty  shUltngs 
due  from  the  said  D.  to  the  plaintiff,  and  so  at  the  same  rate  for 
every  greater  or  less  sum  than  twenty  shillings,  on  or  before  the 
25th  day  of  December  next  ensuing  the  date  of  said  last  mentioned 
deed,  the  plaintiff,  his  heirs  &c.,  would  accept  the  same  in  full  dis- 
charge and  satisfaction  of  all  such  money  as  then  was,  or  on  the 
said  25th  day  of  December  should  be  due  (c)  from  the  said  D.  to  (c)  One  deed 
the  plaintiff  &c. ;  and  that  from  and  after  the  payment  of  the  said  "J^fo^SS^  oi 
sum  of  five  shillings  for  every  twenty  shillings,  and  so  at  the  same  another,  wTih- 
rate  for  every  greater  or  less  sum  than  twenty  shillings,  according  to  out  express 
the  true  intent  and  meaning  of  said  last  mentioned  deed,  the  same  Jon^r  refer^' 
deed  should  be  a  sufficient  release,  acquittance,  and  discharge  to  encetoit. 
the  said  D.,  his  executors  &c.,  to  be  pleaded  and  given  in  evidence  wuies,  107. 
in  any  Court  of  law  or  equity  for  such  sum  as  then  was,  or  on 
the  said  25tA  day  of  December  should  be  due  from  the  said  D.  to  the 
plaintiff:  And  the  said  D.  avers,  that  on  the  {d)  said  &c.  day  of  &c.,  C^)  I2th  of 
the  defendant  was  not  indebted  to  the  plaintiff  in  any  sum,  save  only  "^*^^*  ^''^• 
Cbe  said  sum  of  £40 ;  and  the  said  D.  further  avers,  that  on  the 
said  25th  day  of  December  next  ensuing  the  date  of  said  deed,  and 
before  the  commencement  of  this  action,  the  said  D.  was  ready  and 
offered  to  pay  to  the  plaintiff  the  sum  of  £10,  being  the  sum  oi  jive  Tender  and  le- 
mUUngs  in  the  pound  due  and  otoing  on  the  said  12th  day  of  March, 
1729,  to  the  plaintiff  from  the  said  D.  according  to  and  in  pursuance 
of  said  deed,  which  said  sum  of  £10  the  plaintiff  then  and  there 
refused  to  accept ;  and  this,  &c. :  Wherefore,  Sic.     Willes,  107. 

NoTs. — ^This  plea  was  held  good  on  demurrer ;  though  it  was  objected, 
that  the  sum  on  which  the  five  shillings  in  the  pound  was  to  he  paid,  was 
the  Sam  to  be  due  on  the  26th  of  December,  and  not  on  the  12th  of  March, 
1729.  It  was  also  objected  strenuously,  that  the  defendant  ought  to  hare 
averred,  that  *^he  was  always,  and  still  is  ready  to  pay."    But  the  Court, 

35 
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DsFXAsAircx.  after  solemn  arg^ument,  were  of  opinion,  that  the  averment  was  not  necet- 
eary,  the  sum  of  &c.  being*  in  a  different  deed  from  the  bond.  Willes,  107. 
For  regularly,  if  the  condition  of  a  bond  be  collateral,  as  to  perform  cove- 
nants, or  an  award,  &c.,  after  a  tender  and  refusal,  the  party  need  not  plead 
*«  yet  ready  ; "  for  it  is  a  perpetual  bar.  So,  if  the  condition  be  to  perform 
any  duty,  which  was  not  a  duty  at  the  time  of  engaging,  tender  and  refusal 
is  a  perpetual  bar ;  for  the  condition  is  satisfied  by  the  tender  and  refusal; 
and  therefore  the  penalty  cannot  be  recovered.  But  it  is  otherwise,  if  the 
condition  is  of  the  essence  of  the  bond  and  parcel  of  the  obligation,  as  to  pay 
money,  for  there  "always  and  yet  ready**  must  be  pleaded,  for  tender  is 
only  in  bar  of  damages.  6  Bac.  11 ;  Cro.  Eliz.  755;  Co.  Litt.  207  ;  1  Show. 
129  ;  2  RoL  Ab.  523.  But  this  is  only  true  in  the  last  case,  when  the  de- 
feasance is  in  the  same  instrument ;  for  if  the  defeasance  be  in  another 
instrument  than  that  on  which  the  action  is  brought,  there  is  no  necessity 
to  aver,  that  the  defendant  was,  and  "  yet  is  ready  ;"  for,  in  such  case,  the 
sum  in  the  defeasance  is  coUaUral  to  the  sum  in  the  original  deed.  Willes, 
107  ;  Co.  Litt.  207  ;  9  Co.  79  b ;  Cro.  Eliz.  755 ;  Moor,  36,  pi.  119;  2  Saund. 
48  a,  notis. 

15.  Bankruptcy. 

Baitkrupt-         Plea.     And  the  said  D.  comes  and  defends  the  wrong  and  injury, 
^^'  when  &c.,  and  says,  that  the  said  writing  obligatory  in  the  said 

Plea.  Non  est  declaration  mentioned,  is  not  his  deed ;  and  of  this  he  puts  himself 
^  ""^*  upon  the  countr}- ;  and  the  said  plaintiff  doth  the  like. 

2.  Plaintifif  a        And  for  further  plea  in  this  behalf,  the  said  D.,  by  leave  of  the 
bankrapt.         Court  here  to  him  for  this  purpose  granted,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  saith,  that  the  said 
plaintiff  ought  not  further  to  maintain  his  aforesaid  action  thereof 
against  him,  because  he  says,  that  the  said  plaintiff  being  a  subject 
See  the  statute  of  this  kingdom,^^n  dlLc,  and  for  a  long  time,  to  tvii^  for  the  space  of 
sta?^  4th*^  ^"®  whole  year,  before  and  afterwards,  was  a  merchant,  and  during 
April,  1800.      all  that  time  did  use  and  exercise  the  trade  of  merchandise  by  way 
5  U.  S.  L.  46.  of  bargaining,  exchanging,  bartering,  and  chevisance,  and  did  seek 
fa'no***re^eal^  ^'^  ^^^^^  ^^  living  by  buying  and  selling,  to  witf  at  &c. ;  and  the 
ed,  it  was        said  plaintiff,  so  using  and  exercising  his  trade  of  merchandise,  and 
deemed  unner   seeking  his  trade  of  living  as  aforesaid,  he  the  said  plaintiff,  on  &c., 
STform^and^  became  and  was  indebted  unto  J.  F.  and  J.  S.,  (the  petioniog  credi- 
adapt  it  to  that  tors,)  being  subjects  of  this  kingdom,  in  the  sum  of  ;£100  of  lawful 
statute.    The    money  of  Great  Britain  and  upwards,  for  a  true  and  just  debt  due 
El^^vlr?^V  ^°^  ^Y^^°S  from  the  said  plaintiff  to  the  said  J.  F.  and  J.  S.;  and 
serve  as  a  pre-  the  said  plaintiff  was  also  indebted  to  divers  other  persons  in  divers 
^dentin  simi-  other  large  sums  of  money  ;  and  the  said  plaintiff  being  so  indebted 
*^^  as  aforesaid,  and  so  using  and  exercising  the  trade  of  merchandise, 

and  seeking  his  trade  of  living,  afterwards,  and  after  the  making  of 
the  said  writing  obligatory,  to  ifnt,  on  Sz;c.,  the  aforesaid  debt  to  the 
said  J.  F.  and  J.  S.,  and  the  said  other  debts  being  still  due,  and  in 
no  wise  paid  or  satisfied,  he  the  said  plaintiff  became  a  bankrupt, 
within  the  true  intent  and  meaning  of  the  several  statutes  made 
concerning  bankrupts ;  and  that  the  said  plaintiff,  so  being  and  con- 
tinuing a  bankrupt  as  aforesaid,  and  the  said  debt  of  the  said  J.  F.  and 
J.  S.  remaining  unpaid  and  unsatisfied,  afterwards,  to  inty  on  8ic^ 
at  the  petition  of  the  said  J.  F.  and  J.  S.,  as  well  for  themselves  as 
for  all  other  the  creditors  of  the  said  plaintiff,  made  and  exhibited 
m  writing  according  to  the  form  of  the  statute  in  such  case  made 
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and  provided,  to  the  Rieht  Honorable  Edward  Lord  Thurlow,  then  Bakuutt- 
and  still  being  Lord  High  Chancellor  of  Great  Britain,  a  certain  ^^• 
commission  of  our  Lord  the  now  King,  sealed  with  the  seal  of  Great 
Britain,  in  due  manner  issued  out  of  His  Majesty's  High  Court  of 
Chancery,  (the  said  Court  then  and  still  being  held  at  Westminster, 
in  the  conn^  of  Middlesex,)  against  the  said  plaintiff,  directed  to 
A.  B.  &LC.  &c.  &zx;.,  by  which  said  commission  our  Lord  the  King 
did  name,  assign  and  appoint,  constitute,  and  ordain  them  the  said 
A.  B.  &c.  &c.  &c.  his  special  commissioners  therein,  giving  them 
full  power  and  authority  to  the  said  commissioners,  any  lour  or  three 
of  them,  to  proceed  according  to  the  statutes  in  the  said  commission 
specified,  and  all  other  statutes  in  force  concerning  bankrupts,  not 
only  concerning  the  said  bankrupt,  his  body,  lands,  tenements,  free- 
hold, and  customary  goods,  debts,  and  other  things  whatsoever,  but 
also  concerning  all  other  persons  who  by  concealment,  claim,  or 
otherwise,  did  or  should  offend,  touching  the  premises  in  the  said 
commission  specified,  or  any  part  thereof,  contrary  to  the  true  intent 
and  meaning  of  the  same  statutes,  and  to  do  and  execute  all  and 
every  thing  and  things  whatsoever,  as  well  towards  satisfaction  and 
payment  of  the  said  creditors  as  of  the  plaintiff,  the  bankrupt  afore- 
said, as  towards  and  for  all  other  intents  and  purposes,  according  to 
ordinances  and  provisos  of  the  said  statutes ;  and  the  said  lord  tlie 
king,  by  the  said  commission,  commanded  the  said  A.  B.  &c.  &c, 
or  any  four  or  three  of  them,  to  proceed  to  tlie  execution  and  ac- 
complishment of  the  said  commission,  according  to  the  true  intent 
and  meaning  of  the  statutes,  with  all  diligence  and  effect,  as  by  the 
said  commission' more  fully  appears,  which  said  commission  is  still 
in  full  force  and  effect ;  by  virtue  of  which  said  commission,  and  by  * 
force  of  the  several  statutes  &c.,  the  said  A.  B.  &x;.  &c.,  three  of 
the  said  commissioners  named  in  the  said  commission,  afterwards, 
to  wit  J  on  be.,  in  due  form  of  law  did  adjudge  and  declare  that  the 
said  plaintiff,  before  the  date  and  suing  forth  of  the  said  commission 
against  him,  became  and  was  a  bankrupt  within  the  true  intent  and 
meaning  of  the  several  statutes  then  in  force  concerning  bankrupts, 
some  or  one  of  them,  and  adjudged  and  declared  him  a  bankrupt 
accordingly,  to  urit,  at  &c. :    And  the  said  D.  further  says,  that 
afterwards,  and  before  the  exhibiting  the  bill  of  the  said  plaintiff, 
to  wU,  on  &£c.,  the  said  D.  remaining  and  continuing  a  bankrupt,  the  ^ 

said  A.  B.  &c.  &;c.,  three  of  the  said  commissioners  named  in  tlie 
said  commission,  by  certain  indentures  then  and  there  made,  be- 
tween the  said  A.  6.  &c.  &c.  of  the  one  part,  and  T.  B.  of  be., 
R.  F.  of  Slc.^  and  W.  W.  of  &c.,  of  the  other  part,  then  and  there 
being  creditors  of  the  said  plaintiff,  aqd  sealed  with  the  seals  of  the 
said  A.  B.  &c.  8ic.,  bargained,  sold,  assigned,  transferred  to  the  said 
T.  B.,  R.  F.,  and  W.  W.,  amongst  other  things,  the  said  sum  of 
money  and  cause  of  action  in  the  said  declaration  mentioned,  upon 
trust,  nevertheless  to  and  for  the  use  and  benefit  of  the  said  T.  B., 
R.  F.,  and  W.  W.,  and  all  other  the  creditors  of  the  said  plaintiff, 
who  then  had  demanded,  or  who  afterwards  should  in  due  time  come 
in  and  demand  relief,  by  virtue  of  the  said  commission,  and  should 
contribute  towards  the  expense  of  the  same,  according  to  the  limita- 
tion of  the  aforesaid  statutes ;  by  reason  of  which  said  premises. 
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Bankhupt-    and  bj  force  of  the  statutes  in  that  case  made  and  provided,  the 

^^'  said  T.  B.,  R.  F.,  and  W.  W.,  then  and  there  became,  and  were, 

and  still  are  entitled  to  the  said  debt,  sum  of  money,  or  cause  of 

action  in  the  said  declaration  mentioned :  and  this  be  is  ready  to 

verify  :  Wherefore,  &c. ;  if,  &c. 

Replicaiion,  REPLICATION,  And  the  said  plaintiff  as  to  the  said  plea  of  the 
St^l^c^^e*^^  said  p.  by  him  hstiy  above  pleaded  in  bar,  saith,  that  he,  notwith- 
bankrapt,  he  Standing  any  thing  by  the  said  D.  in  that  plea  above  alleged,  ought  not 
anigned  the  to  be  barred  from  further  maintaining  his  aforesaid  action  thereof 
for'whose  u»e'  ^g^^'Dst  him ;  because  he  saith,  that  after  the  making  of  the  said 
the  action  is  writing  obligatory  in  the  said  declaration'  mentioned,  to  wit,  on  &c., 
brought.  at  &£C.,  he  the  said  plaintiff,  before  he  became  a  bankrupt,  for  a 

good  and  valuable  consideration  him  thereunto  moving,  assigned, 
transferred,  and  set  over  the  said  writing  obligatory,  and  all  his  right, 
interest,  and  property  therein,  to  one  W.  F.,  and  then  and  there 
delivered  the  said  writing  obligatory  to  the  said  W.  F.,  whereof  the 
said  defendant  afterwards,  to  loitf  on  &;c.,  had  notice ;  and  by  means 
thereof,  he  the  said  W.  F.  then  and  tliere  became,  and  was,  and 
from  thence  hitherto  hath  been,  and  still  is  entitied  to  the  said  debt 
or  sum  of  i&400  above  demanded,  to  tritj  at  &x:. :  And  the  said 
plaintiff  in  fact  saith,  that  this  action  is  brought  by  and  in  the  name 
of  him  the  said  plaintiff,  in  order  to  recover  the  said  debt  or  sum  of 
£400  above  demanded,  for  the  use  and  benefit  of  the  said  W.  F., 
and  at  his  request ;  and  that  the  said  plaintiff  is  named  therein  as  a 
trustee  for  the  purpose  aforesaid,  and  not  otherwise,  to  tvitj  at  &cc. ; 
and  this  &z;c. :  Wherefore  he  prays  judgment  and  his  said  debt, 
together  with  his  damages  by  him  sustained  on  occasion  of  the  de- 
tention thereof,  to  be  adjudged  to  him,  &c.     7  Went,  414. 

W.    TiDD. 

Note. — ^The  principle  of  this  replication  is  established  in  Winch  v.  KeeUy, 
(1  T.  R.  619,)  where  the  Court  decided,  that  the  assignor  of  a  chote  in  aC" 
tion,  who  is  become  bankrupt,  may  sue  the  debtor  for  the  benefit  of  the 
assignee ;  and  that  a  debt  due  to  a  bankrupt  as  trustee  for  another,  does 
not  pass  under  the  assignment  of  his  effects  by  his  commifiuonerB. 

16,  Set' Off. 

Sjbt-opf.  Plea.     And  for  further  plea  (a)  in  this  behalf,  the  said  D.,  by 

Plea.  Set-off  leave  of  the  Court  here  &c.,  says,  that  he  ought  not  be  charged  with 
mcoJSl^  ^^  ^^^  ^^'^  ^^^^  by  virtue  of  the  said  writing  obligatory,  because  he 
ra)  First  plea  ^^^^^  ^^^^  at  the  time  of  the  commencement  of  this  action  there  was 
was  non  est  ^"G  and  owing  from  the  said  D.  to  the  plaintifi,  by  virtue  of  said 
fiictum.  writing  obligatory,  the  sum  of  $160,  and  no  more ;  (6)  and  that  the 

(b)  In  the  plea  said  plaintiff,  at  the  time  of  the  commencement  of  this  action,  was 
linon'fnX  ""  ^"^  ^^'"  *^  indebted  to  the  said  D.  in  a  much  larger  sum  of  money, 
bond,  the  dft  ^^^^^  the  money  so  due  and  owing  from  the  said  D.  to  the  plaintiff, 
must  set  forth   by  virtue  of  the  said  writing  obligatory  and  condition,  to  toity  in  the 

due  on  Se  ^"l"  ^^  *^^^  "P^"  ^^^  balance  of  an  account  before  tiien  stated, 
bond ;  and  adjusted,  and  settied  between  the  said  D.  and  the  plaintiff,  to  tnt^ 
sud^  averment  at  kc. ;  out  of  which  said  sum  of  $420,  die  said  D.  is  ready  and 
a  xTRt'es.  w'l'^ng*  and  hereby  offers  to  set  off  and  allow  to  the  plaintiff  so  much 
money  as  will  be  sufficient  to  satisfy  all  the  money  due  by  virtue  of 
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the  said  writing  obligatory  and  condition,  and  all  damages  sustained  Sxr-onr. 
by  occasion  of  detainmg  the  same  ;  and  this  the  said  D.  is  ready  to 
verify  :  Wherefore,  &c.,  if  he  ought  to  be  charged,  be. 

S.  Mabrtatt. 

Replication.     And  the  plaintiff,  as  to  the  said  plea  of  the  said  Replication. 
D.  by  him  secondly  above  pleaded,  saith,  (predudi  tuinj)  because  JJ^^^i^®'**^ 
lie  says,  that  he  the  plaintiff  was  not,  nor  is  indebted  to  the  said  D. 
•in  manner  and  form  as  the  said  D.  hath  above  in  that  plea  alleged  ; 
and  this  he  prays  may  be  inquired  of  by  the  country.    5  Went.  401, 
403.  W.  Baldwuc. 

Replication.     And  the  plaintiff  says,  {predudi  norij)  because  RepUcatloii. 
be  says,  that  at  the  time  of  the  commencement  of  his  action  afore-  J'®"  °^*^ 
said,  there  was,  and  "yet  is  justly  and  truly  due  and  owing  to  the  bond,'tfaan is 
plaintiff  from  the  said  D.  upon  and  by  virtue  of  the  said  writing  aOeged  in  Uw 
obligatory  and  the  condition  thereof  for  principal  and  interest,  a  P'^^ 
larger  sum  of  moneys  than  the  said  sum  of  $5000,  in  the  said  plea 
mentioned,  to  witj  the  sum  of  $6000 ;"  and  this  he  prays  may  be 
inquired  of  by  the  country. 

NoTS. — Tliit  replication  was  adjudged  good  in  England,  upon  the  parti- 
cular language  of  the  statute,  8  6m>.  3,  ch.  23,  §  5.  Symmont  r,  Knaxy 
3  T.  R.  66. 

Pi^BA.    And  for  further  plea  in  this  behalf,  the  said  D.,  by  leave  Plea  to  bond 
bui,i  (actio  non^)  because  he  says,  that  the  said  C.  (the  obligee)  in  ^^^***^*". 
her  lifetime,  ana  at  the  time  of  her  death,  was  executrix  of  the  last  ^  in  tnift ' 
will  and  testament  of  the  said  A.  B.  (a)  in  the  said  writing  obligatory  for  testator's 
in  the  said  declaration  mentioned ;  and  that  the  said  writing  obliga-  ^*®,^  "*• 
tory  was  made  and  given  by  him  the  said  D.  to  the  said  C.  in  her  tion  wim  ^' 
lifetime  as  such  executrix  of  the  last  will  and  testament  of  the  said  broo^t  by 
A.  B.,  and  for  securing  the  payment  of  the  said  sum  of  $100,  in  J|!^°*^*°^ 
the  said  condition  thereof  mentioned,  which  said  sum  of  $100  was  tds. 
due  and  owing  from  the  said  D«  to  the  said  A.  B.  in  his  lifetime,  and  (a)  c.  was 
at  the  time  of  his  death,  and  at  the  time  of  the  making  of  the  said  «tyled  in  the 
writing  obligatory  remained,  and  was  still  due  and  owing  to  the  said  ^^f^J[fB!' 
C.  as  such  executrix  as  aforesaid,  and  that  the  said  writing  obliga- 
tory was  given  to  the  said  C.  as  executrix  as  aforesaid,  for  me 
benefit  of  the  estate  and  effects  of  the  said  A.  B. ;  and  that  this 
present  action  is  not  now  brought  by  the  plaintiff  for  or  on  account 
of  the  proper  estate  and  efiects  of  the  said  C,  but  in  trust  and  for 
the  benefit  of  the  estate  of  the  said  A.  B. ;  and  that  there  is  now 
truly  and  justiy  due  and  owing  from  the  said  D.  upon  the  said  writ- 
ing obligatory  and  the  said  condition  thereof,  a  certain  sum  of  money, 
to  witj  ozic.,  and  no  more,  to  vntj  at  &c. ;  but  the  said  D.  in  fact 
further  said),  that  the  said  A.  B.  in  his  lifetime,  and  at  the  time  of 
his  death,  was  indebted  to  the  said  D.  in  a  much  la^er  sum  of 
money  than  the  money  so  due  and  owing  from  the  said  D.  upon  the 
aforesaid  writing  obligatory,  and  the  aforesaid  condition  thereof,  to 
wit,  in  the  sum  of  &c.,  [(6)  for  money  by  the  said  D,  before  that  W  Insert  here 
time  lent  and  advanced  to  the  said  A.  B.  at  his  special  request,  and  ^'^^^jj*^"'*' 
lor  goods  sold  and  delivered  &c«  &c.,]  which  said  sum  of  money  so 
due  and  owing  firom  the  said  A.  B.  to  the  said  D*  as  aforesaid,  bath 
not  as  yet  been  satisfied  or  paid  to  the  said  D*,  but  is  still  due  and 


378 


DEBT. 


SUT-^FF. 


Set-o&  Debt 
due  by  plain- 
tiff's intestate 
tothedft. 


Plea,  that  the 
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A.  B.,  and  the 
pit.  was  but 
trustee;  and 
A.  B.  was  in- 
debted to  dft 


6wiDg  to  bim ;  and  being  so  due  and  owing,  he  tbe  said  D.  is  ready 
and  willing,  and  hereby  offers  to  set  off  and  allow  to  the  said  plain- 
tiff so  much  money  as  is  due  to  him  upon  the  aforesaid  writii^ 
obligatory,  and  the  condition  thereof^  and  this,  fizc. :  Wherefore,  &x^. 

And  for  a  further  plea  in  this  behalf,  the  said  D.,  by  like  leave 
&c.,  says,  {actio  non^  because  he  says,  that  at  the  time  of  the  cam" 
mencement  of  this  act%on  of  the  plaintiff  against  him,  there  was,  and 
now  is  truly  and  justly  due  and  owing  from  the  said  D.  to  the  plain- 
tiff, as  such  administrator  as  aforesaid  upon  the  said  writing  obliga- 
tory in  the  said  declaration  mentioned,  and  the  aforesaid  condition 
thereof,  a  certain  sum  of  money,  to  wit^  the  sum  of  &c.,  and  no 
more ;  and  that  the  said  C.  in  her  lifetime,  and  at  the  time  of  her 
death,  was  indebted  to  the  said  D.  in  a  much  larger  sum  of  money 
than  the  money  so  due  and  owing  from  the  said  D*  to  the  plaintifi^ 
upon  the  said  writing  obligatory,  and  the  said  condition  thereof,  to  unt^ 
in  the  sum  of  &c.,  for  money  by  the  said  D.  before  that  time  lent  and 
advanced  to  the  said  C.  at  her  special  request,  and  for  other  money 
laid  out  and  expended  by  the  said  D.  for  the  use  of  the  said  C,  and 
at  her  special  request,  and  for  other  money  had  and  received  by  the 
said  C.  to  the  use  of  the  said  D.  &cc.  &c.,  which  said  sum  of  money, 
so  due  and  owing  from  the  said  C.  to  the  said  D.  as  aforesaid,  is 
still  due  and  owing  unto  him  the  said  D.,  and  being  so  due  and 
owing,  he  the  said  D.  is  ready  and  willing,  and  hereby  offers  to  set 
off  and  allow  to  the  plaintiff  so  much  thereof  as  is  really  and  justly 
due  and  owing  unto  the  plaintiff  as  such  administrator  as  aforesaid, 
upon  the  said  writing  obligatory,  and  the  condition  hereof ;  and  this, 
&c. :  Wherefore,  fcc.     7  Went,  400.  V.  Lawes. 

PLEi.  And  the  said  D.  comes  &c.,  when  be.,  and  craves  oyer, 
which  being  read  and  heard,  the  said  D.  says,  (actio  non^)  because 
he  says,  that  the  said  writing  obligatory  was  given  to  the  said  plaintiff 
for  securing  the  payment  of  £15  only,  with  interest  for  the  same,  as 
expressed  in  the  condition  aforesaid,  and  that  there  is  due  and  owing 
for  principal  and  interest  thereon,  a  certain  sum,  to  xmt,  the  sum  of 
8cc.,  and  no  more  :  And  the  said  D.  further  saith,  that  the  said 
principal  sum  of  &c.  was  lent  and  advanced  by  one  A.  B.,  widow, 
deceased,  in  her  lifetime  to  the  said  D.,  to  mt,  at  &c. ;  and  that  the 
said  writing  obligatory  in  the  said  declaration  mentioned,  was  given 
by  the  said  D.  to  the  said  plaintiff,  at  the  request  and  by  the  direc- 
tion of  the  said  A.  B.,  in  trust  for  her  the  said  A.  B. ;  and  that  all 
the  principal  money  and  interest  now  due  and  owing  from  the  said 
D.  upon  or  by  virtue  of  the  aforesaid  bond  by  the  condition  thereof, 
is  now  due  and  owing  unto  the  legal  representative  of  the  said  A.  B., 
which  legal  representative  is  unknown  to  the  said  D. :  And  the  said 
D.  further  saith,  that  the  said  A.  B.,  before  the  commencement  of 
the  action  of  the  said  plaintiff,  to  ivit^  in  the  lifetime  of  the  said 
A.  B.,  and  at  the  time  of  her  death,  was  indebted  to  the  said  D. 
in  a  much  larger  sum  of  money  than  the  money  due  and  owing 
from  the  said  D.  for  principal  and  interest  upon  the  aforesaid  writing 
obligatory  by  the  condition  thereof,  to  tmt,  the  sum  of  &c.  for  divers 
goods,  wareg,  and  merchandises,  before  that  time  sold  and  delivered 
by  the  said  D.  to  the  said  A.  B.  at  her  special  instance  and  request, 
and  for  the  work  and  labor,  care  and  diligence  of  the  said  D.  before 
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that  time  done,  performed,  and  bestowed  in  and  about  the  business  Sst-ovf. 

of  the  said  A.  B.,  and  for  the  said  A.  B.,  and  at  her  like  instance 

and  request,  and  for  money  had  and  received  by  the  said  A.  B.  in 

her  lifetime  for  ^e  use  of  the  said  D.,  to  wit^  at  &c.,  out  of  which 

said  sum  of  &c.,  he  the  said  D.  is  ready  and  willing,  and  hereby 

ofiers  to  set  off  and  allow  to  the  said  plaintiff  so  much  money,  as 

will  be  sufficient  to  satisfy  and  discharge  the  money  due  and  owing 

in  the  said  writmg  obligatory,  by  virtue  of  the  condition  thereof,  and 

aU  damages  sustained  by  occasion  of  the  detaining  the  same;  and 

this  &c. :  Wherefore,  &tc.     7  Went.  420. 

Note. — ^This  and  the  preceding^  plea  seem  fully  established  ia  principle 
by  the  cases  of  Bottomley  v,  Brooke^  and  Rudge  v.  Birchy  cited  in  Winch 
V.  Kedey^  1  T.  R.  621,  622,  and  in  4  T.  R.  341. 

!?•  Former  Recovery. 

Plea.    And  the  said  D.  comes  and  defends  '&c.,  when  &c.,  FoRma  bx- 
and  says,  (actio  non^)  because  he  says,  that  at  a  Court  of  Common  p?^^*J* 
Pleas,  holaen  &c.,  at  &c.,  within  and  for  the  county  of  d^c,  on  &c.,  jeTOvery.™*^ 
the  plaintiff  impleaded  the  said  D.  in  a  certain  plea  of  Debt,  and 
upon  the  same  identical  writing  obligatory  in  the  plaintiff's  declara- 
tion above  mentioned  ;  and  thereupon  such  proceedings  were  had, 
that  afterwards,  to  uoity  at  a  term  of  the  same  Court,  holden  &c.  &c.,  g    ^^      ^^ 
the  plaintiff,  by  the  consideration  of  the  same  Court,  recovered  in  on^thi/piea  in 
the  said  plea  his  debt  aforesaid,  on  the  writing  obligatory  aforesaid,  Assumpsit, 
and  also  $20  damages  and  costs  of  suit,  whereof  the  said  D.  was  ^'/^  ^ 

'  ^   J  11?  J        J  ^'         -.u         r  ...     Saund.  92,  no- 

convicted  ;  as  by  the  record  and  proceeamgs  thereof  remammg  m  tis,  (Williams.) 
the  same  Court  more  fully  appears ;  which  judgment  still  remains  in 
full  force  and  unreversed ;  and  this  he  is  ready  to  verify :  Where- 
fore the  said  D.  prays  judgment,  (si  actio,)  fee.     See  7  Went.  418. 

Replication.     And  the  plaintiff  says,  that  notwithstanding  any  Replication, 
thing  before  alleged,  he  ought  not  to  be  barred  from  having  his  NulUel  record, 
action  thereof,  because  he  says,  there  is  not  any  such  record  of  the 
recovery  of  the  said  debt  and  damages  against  the  said  D.,  as  he  by  ^|^  °ep*^cation 
his  said  plea  doth  above  suppose ;  and  this  he  is  ready  to  verify  :  in  Assumpsit. 
Wherefore  he  prays  judgment,  and  his  said  debt  to  be  adjudged  to 
hino,  <&c.     1  Saund.  92. 

NoTK. — This  replication  was  attempted  to  be  invalidated  for  want  of 
praying  judgment  of  the  plaintiiOTs  debt  and  damagts;  but  the  Court  held 
the  omission  mere  form.  And  in  Barnes  v,  Oladman,  (2  Lev.  19,)  it  was 
mled  good  upon  gpecial  demurrer ;  and  that  it  was  an  unnecessary  form  of 
pleading  to  pray  damages ;  for  bj  praying  judgment,  every  thing  is  included. 
1  Str.  323 ;  t  Saund.  97,  98,  noUi,  (WUUams.) 

1 8.  To  deliver  goods,  8fc, 

Plea.     And  the  said  D.  comes  i&c,  when  &c.,  and  prays  oyer  To  dbutxr 
Soj.,  which  being  read  and  heard,  the  said  D.  says,  {actio  non,)  be-  goods,  &c. 
cause  he  says,  that  he  delivered  to  the  plaintiff  the  full  number  of  fccoidtag^to*^ 
eight  cart-loads  of  good  and  sufficient  hair  mats,  every  cart-load  the  conmtion. 
Gontainhig  the  full  number  of  sixty  mats  in  the  condition  aforesaid 
above  specified,  firee  from  all  charges  of  carriage  or  any  other  thing 
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lb  DBI.ITXK  whaUoever,  at  the  said  several  days  in  the  said  condition  above  Um- 
GooDs,  fcc.  ited  to  be  delivered,  which  he  the  said  D.,  or  die  said  A.,  or  one  of 
If*^«<^^tion  them,  at  or  before  the  same  days  ought  to  have  delivered  to  the 
quh^  wverd"  plaintiff,  according  to  the  form  and  effect  of  the  condition  aforesaid, 
particular  to  witj  at  kc.^  at  Uie  mansion-house  of  the  plaindff  there  situate ;  and 
fM«^,  to  be     this  &c. :  Wherefore,  &c. 

done,  it  ia  not  ' 

sufficient  to  say,  *<that  he  performed  all "  &c.,  though  all  are  in  the  affirmative;  but  he  ought  to 
answer  specially  to  every  particular  .mentiooed  in  £e  conditioiL  1  Lev.  808.  But  it  is  otherwise, 
where  the  condition  to  do  a  inultiplicity  of  things ;  as,  to  return  aU  writs,  &c. ;  there  general  plead- 
ing suffices.    1  Saund.  116,  noH$,  and  notes  on  plea  of  Performance,  pott, 

RepilcaUon.  REPLICATION.     And  the  plaintiff  says,  {precludi  non,)  because 

pi^i^iaaf  non-  P^^^sting  that  the  said  D.  hath  not  delivered  to  the  said  plaintiff  any 
delivery.  cart-load  of  hair  mats,  of  the  said  cart-loads  in  the  condition  afore- 

said specified  to  be  delivered  at  each  of  the  said  days  in  the  condition 
aforesaid  specified,  as  the  said  D.  hath  above  alleged ;  for  plea  the 
plaintiff  says,  that  the  said  D.  did  not  deliver  to  him  the  plaintiff  one 
cart-load  of  hair  mats,  at  or  before  the  said  he.  day  of  &c.,  which 
he  the  said  D.  and  the  said  A.,  or  one  of  them,  at  or  before  the 
same  day,  ought  to  have  delivered  to  the  plaintiff,  according  to  the 
form  and  effect  of  the  condition  aforesaid,  as  the  said  D.  hath  above 
alleged ;  and  this,  &c. :  Wherefore,  &c. 

Rejoinder.  REJOINDER.     And  the  said  D.  as  before  says,  that  he  delivered 

^^^goZaf  ^  ^^®  plaintiff  the  said  cart-load  of  hair  mats  at  said  &c.  day  of  &«., 
which  he  the  said  D.  and  the  said  A.,  or  one  of  them,  at  or  before 
the  same  day,  ought  to  have  delivered  to  the  plaintiff,  according  to 
the  form  and  effect  of  the  condition  aforesaid,  as  he  hath  above  al- 
leged }  and  of  this  he  puts  himself  upon  the  country.  4  Ins.  CL 
373;  Thomp.  Ent.  181. 

19.   7b  accounts  8fc. 

To  AccouirT,  Replication.  And  the  said  plaintiifi,  as  to  the  said  plea  of  the 
^*  said  D.  by  him  above  pleaded  in  bar,  say,  (precludi  nofif)  because 

fSfir^^  ^  *®y  ^y'  **^  ^^^  ^^*^  '^-  ^-^  *'"'®'  ^^^  making  of  the  said  wridng 
T.w.  account-  obligatory,  and  after  he  entered  and  was  received  mto  the  service  of 
ed,  an  account  the  said  plainuffi  as  their  clerk  or  book-keeper,  as  in  the  said  plea 
TM^/embez-*  mentioned,  and  whilst  he  remained  and  continued  in  their  house  as 
zled,  and  no-  clerk  or  book-keeper,  as  mentioned  in  the  said  plea,  to  wU^  on  &c., 
lice  to  the  dft.  at  &c.,  as  the  clerk  or  book-keeper  of  the  said  plaintiffi,  received 
certain  cash,  to  wity  the  sum  of  &zc.,  of  the  customers  of  the  said 

Elaintifis  for  their  use,  and  that  afterwards,  to  witj  on  &£c.,  at  See., 
e  the  said  T.  W.  did  expend,  lay  out,  and  pay  for  the  use  of  the 
said  plaintifis  a  large  sum  of  money,  to  toit,  the  sum  of  &c.,  and 
that  afterwards,  to  vnty  on  8ic.,  the  aforesaid  plaintiffi  and  T.  W.  ac- 
counted together  of  and  concerning  the  money  by  him  the  said  T.  W. 
received  in  form  aforesaid ;  and  also  of  and  concerning  the  money 
bv  him  the  said  T.  W.  expended,  laid  out,  and  paid  for  the  said 
plaintifig  in  form  aforesaid,  and  that  upon  the  balance  of  such  ac- 
count so  then  stated  and  taken,  there  appeared  to  be  due  from  the 
said  T.  W.  to  the  said  plaintifis  a  large  sum  of  money,  to  tcA,  the 
sum  of  &c.,  and  the  said  plaintiffi  further  say,  that  die  said  T.  W. 
did  not  iounediately  on  the  stating  of  such  account,  or  at  any  other 
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time,  pay,  or  in  any  manner  account  unto  them  the  said  plain(i£i,  or  To  accottrt, 
to  either  of  them,  for  the  said  balance,  to  wit,  for  the  said  sum  of  ^* 
8zjc.  so  due  to  and  on  balance  as  aforesaid,  or  any  part  thereof ;  nor 
bath  he  hitherto  paid  over,  or  in  any  manner  accounted  to  them  the 
said  plaintiffi,  or  to  either  of  them,  for  the  same,  or  any  part  there- 
of; but  on  the  contrary,  then  and  there,  to  wit,  on  &c.,  embezzled 
and  misapplied  the  said  sum  of  &c.,  contrary  to  the  tenor  and  efiect 
of  the  said  writing  obligatory,  and  of  the  condition  thereof,  whereof 
the  said  D.  and  E,.  afterwards,  to  ivit,  on  &c.,  at  &£c.,  had  proof, 
to  wit,  by  the  account  aforesaid  stated  in  the  handwriting  of  the  said 
T.  W.  and  due  nodce ;  and  that  the  said  D.  and  E*  did  not,  nor 
did  either  of  them,  within  one  month  then  next  following,  or  at  any 
other  time.  Jointly  or  separately  make  good  or  pay,  nor  have  they 
or  either  oi  them  hitherto  made  good  or  paid  to  the  said  plaintifiii, 
or  to  either  of  them,  the  full  value  of  the  money,  to  vjvt,  the  said  sum 
of  be,  which  the  said  T.  W.Mid  so  misapply  or  embezzle ;  but 
they  so  to  do  have,  and  each  of  them  hath  hitherto  wholly  refused, 
and  still  wholly  refuse  so  to  do,  to  vnty  at  &c. ;  and  this  tic. : 
Wherefore,  &c.     7  Went.  428. 

PiiEA.     And  the  said  D.  comes  and  defends  &c.,  when  &c.,  and  Plea,  to  a  bond 
prays  oyer  &c.,  which  being  read  and  heard,  the  said  D.  says,  *2  account, 
(actio  jwn,)  because  he  says,  "  that  be  the  said  D.  before  the  suing  had  never  r©- 
lorth  of  the  original  writ  of  the  plaindflf,  had  not  received  any  fees,  ceived  any 
perquisites,  or  profits,  in  the  aforesaid  offices  or  any  them,  for  the  ^^^>  ^' 
use  and  as  the  aues  of  the  plaintiff; "  and  this  the  said  D.  is  ready 
to  verify :  Wherefore,  8ic. 

Replication.     And  the  plaindff  says,  "  that  the  said  D.  ought  Replication, 
not  to  be  admitted  or  received  to  plead  the  plea  above  by  him  ^y  eBtoppci, 
pleaded,  (as,  (a)  to  so  much  thereof,  wherein  he  pleads  that  before  thecondiUonof 
the  suing  out  of  the  original  writ  of  the  plaintiff,  he  the  said  D.  had  the  bond,  ac- 
not  received  any  fees,  perquisites,  or  profits  in  the  said  offices,  or  knowiedeed 
any  of  them,  for  the  use  and  as  the  dues  of  the  plaintiff,)  because  ^^^^  ^  bakmce 
be  says,  that  before  the  suing  out  of  the  said  original  writ,  to  untf  due  to  the  pit 
on  the  said   14th  day  of  May,  1735,  the  said  D.  by  the  said  con-  (a)  The  plea 
dition,  subscribed  to  the  said  writing  obligatory,  sealed  with  his  seal  comprehended 
as  aforesaid,  acknowledged  that  he  had  received  sundry  sums  of  ^hich^werT 
money,  in  the  said  several  offices  in  the  condition  mentioned,  as  fees  not  necessary 
and  perquisites  due  to  the  plaintiff  as  auditor  as  aforesaid,  and  for  {JJ^pjP^JIJj!^ 
which  the  said  D.  had  not  then  brought  any  account  to  balance,  tjj^  part  there' 
but  thereby  acknowledged,  that  there  was  a  balance  due  to  the  fore  included 
plaintiff,  for  monies  received  at  divers  times  by  him  the  said  D.  in  ^'J^oSd^uT**' 
the  offices  of  the  plaintiff  as  auditor  as  aforesaid,  and  for  which  he  omitted,  as  the 
thereby  acknowledged  himself  indebted,  and  thereby  obliged  himself,  pleadings 
his  heirs,  executors,  and  administrators,  to  pay  the  said  balance  ^^  ^  *• 
unto  the  plaintiff,  his  executors,  &c. ;  which  said  writing  obligatory, 
with  the  condition  subscribed,  the  said  D.  doth  not  deny,  nor  to  it 
sufficiently  answer ;  and  this  he  is  ready  to  verify  :    Wherefore  he 
prays  judgment  if  the  said  D.  ought  to  be  admitted  and  received 
against  his  ovm  ackno^dedgmenty  hy  his  deed  aforesaid,  to  plead  the 
pjsa  above  pleaded,  that  he  hath  not  received  any  fees,  perquisites, 
or  profits,  in  the  said  several  offices,  or  any  of  them,  for  the  use  and 
as  the  dues  of  the  plaindff  as  aforesaid,  &x;.    WiUes,  9. 

36 
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To  ACOOinerT,      Nots. — On  demumr  this  replicatUon  waB  adjudged  food.    A  partf  eze- 
ate.  eating  a  deed  is  estopped  by  the  recital  of  a  particular  fait  in  that  deed„ 

to  deny  that  fact.  Where  a  defendant  pleads  matter  of  excuse,  that  ad- 
mits a  non-performance,  except  in  case  of  an  award,  the  plaintiff  Heed  not 
assign  a  breach  in  his  replication.     Shelley  v.  Wright,  Willes,  9,  1 1. 

In  the  same  case  it  was  adjudged,  that  the  judgment  was  rightlj  prayed; 
and  that  it  is  the  best  way  to  plead  in  this  manner,  and  to  rely  on  the  es- 
toppel. And  the  Court  said,  that  it  seemed  from  the  case  in  1  Lev.  222; 
1  Sid.  329;  2  Ley.  19,  that  if  the  pUintiff  had  only  demanded  judgment 
generally,  without  saying  any  thing  more,  it  had  been  sufficient ;  and  the 
rest,  if  unnecessary,  might  be  rejected  as  surplusage.  See  Prec.  Clift  £nt« 
19  ;  4  Ck>.  53 ;  11  Co.  52  a<  Besides,  in  this  case,  the  defendant  being  es- 
topped to  plead  this  plea,  and  the  estoppel  appearing  on  oyer,  the  plaintiff 
might  have  demurred  instead  of  replying,  and  hare  had  judgment  upon  de- 
murrer.   Willes,  13. 

Plea,  to  an  ac-  Plea.  And  the  said  D.  comes  and  defends  &C.9  when  &C.9 
tiononbond  ^^j  prays  oyer  of  the  writing  obligatory,  and  also  of  the  conditions 
brou^t"'  of  the  said  writing  obligatory,  which  are  read  to  him  in  the  words, 
against  a  sure-  to  t&i/,  &;c. ;  which  being  read  and  heard,  the  said  D.  saith  that  be 
g^nest&c-  Qught  not  to  be  charged  with  the  said  debt,  by  virtue  of  the  said 
writing  obligatory,  because  he  saith  that  the  said  writing  obligatoiy 
is  not  hb  deed  ;  and  of  this  he  puts  himself  upon  the  country. 

2.  The  bond  Plea.  And  for  further  plea  in  this  behalf,  the  said  D.  by  leave 
^'^^l'*  ^  *^-'  ^^'^»  {actio  noHj)  because  he  saith,  that  the  plaintiff  before, 
the  pit  after-  ^^^  ^°  ^'9  aforesaid,  at  &c.,  exercised  and  carried  on  in  his  own 
wards  entered  name  only,  and  for  and  on  his  atvn  account^  without  any  partnerj  the 
Shi°  wW?*"^  ^"^^®  ^^  ^  brewer,  and  that  he  so  continued  to  exercise  and  cany 
an<^er,  and  on  the  same  for  a  long  space  of  time,  to  loitj  from  the  said  Sec.,  day 
the  clerk  &ith-  of  &c.,  until  &c.,  then  next  following,  and  no  longer,  to  toity  at  &ec. 

ed'Jtcf^to^Se  -^^  ^^  ^^^  ^*  f"'^®f  saith,  that  the  service,  capacity,  and  statioo, 
thne  of  the  of  a  broad  clerk  in  the  said  condition  mentioned,  at  the  time  of  the 
partneisbip.  making  of  the  said  writing  obligatory,  was  meant  and  intended  la 
be  executed  and  performed  hj  the  said  A.  A.  to  the  plaintiff  in  the 
said  trade  of  a  brewer,  so  carried  on  by  the  plaintiff  only  and  on  ki$ 
own  account,  and  not  in  partnership  wUh  any  other  person  ;  and  the 
said  D.  further  saith,  that  the  plaintiff  afterwards,  ta  wit,  on  the  same 
day  and  jear  last  aforesaid,  entered  into  partnership  wUh  one  JB.  JB. 
in  the  said  trade  of  a  brewer,  and  continued  in  partnership  with  the 
said  B.  B.  for  a  long  time,  to  wit,  from  thence  hitherto;  and  during 
the  time  last  aforesaid  hath  carried  on  the  trade  in  the  joint  names 
of  him  the  plaintiff  and  the  said  B.  B.,  to  wit,  at  &c. ;  and  the  said 
D.  further  saith,  that  the  said  A.  A.,  after  the  making  of  the  said 
writing  obligatonr,  to  wit,  on  &:c.,  at  &c.,  entered  and  was  received 
in  the  service  of  the  plainti^  and  continued  in  the  service  of  the 
plaintiff  from  thence  until  the  plaintiff  so  as  aforesaid  entered  into  fitt- 
nership  with  the  said  B.  B.  as  aforesaid,  to  wit,  until  &c.  then  next 
following ;  and  the  said  A.  A.  quitted  the  service  of  the  plaintiff  in 
the  said  trade  or  business  carried  on  by  him  alone,  and  on  his  sep- 
arate account ;  and  afterwards,  to  uit,  on  the  same  day  and  year  last 
aforesaid,  at  &cc.,  entered  into  die  service  of  the  plaintiff  and  tlie  said 
B.  B.  in  their  said  partnership  trade  ;  and  the  said  D.  further  saith, 
that,  during  all  the  time  that  he  the  said  A*  A.  remained  and  god- 
tinaed  in  the  service  of  the  said  plaintiff  ak>ne,  he  the  said  A.  A.  did 
duly,  faithfully,  and  honesdy,  according  to  the  best  of  bis  skill  and 
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knowledge,  exercbe  himself  in  the  said  capacity  and  station  of  To  Accoxrirr, 
broad  clerk,  and  did  also  duly  follow  and  perform  the  advice,  direc-  ^' 
rectioDS,  and  orders  of  the  plaintiff  in  that  service  and  business,  and 
was  likewise  just  and  true  to  the  plaintiff  in  all  things  relative  thereto, 
and  no  ways  wrongfully  detained,  embezzled,  or  purloined,  any 
money,  goods,  chattels,  or  efiects  whatsoever,  of,  or  belonging  to 
bim  the  plaindff,  which  during  such  service  was  committed  or  came 
to  bis  the  said  A.  A.'s  custody  or  keeping,  and  did  also,  during 
such  bis  service,  keep  just,  true,  and  faithfiil  accounts  in  the  plain- 
tiff's books,  of  all  monies  received  and  paid,  and  of  all  other  matters 
and  things  relating  to  his  the  said  A.  A.'s  statbn  or  employ,  which 
came  to  his  management  or  disposal  from  time  to  time  during  such 
bis  service  as  aforesaid,  and  did  from  time  to  time  pay  all  monies 
which  be  the  said  A.  A.  received  of  or  belonging  to,  or  by  the  order 
of  the  said  plaintiff  into  his  hands,  and  that  he  the  said  A.  A.,  from 
tiioe  to  time  during  such  time  of  his  employment  as  aforesaid,  when 
thereto .  required,  made  and  gave  up  to  the  plaintiff  true  and  fair 
aecounts  of  all  bis  the  said  A.  A.'s  actings  and  doings  in  his  said 
emplymeot,  without  any  fraud  or  delAy,  (a)  to  wS,  at  &c. ;  and  this  ^"^o{IJ®of*per- 
&c. ;  Wherefore,  &c.     3  Wils.  531.  G.  Hill.  Stance  am " 

•  in  the  words 

NoTx.— The  plaintiff  replied,  admitting^  the  facts  stated  in  the  plea,  that  of  the  condi- 

after  the  partnership,  A.  A.  was  continued  hroad  clerk,  and  was  not  dis-  tion. 
charged  bj  the  partners,  and  that  the  said  continuance  of  A.  A.  in  his  office 
was  quitting  the  serrioe  of  the  plaintiff  and  entering  into  the  service  of  the 
plaintiff  acid  B.  B.  as  mentioned  in  the  defendant's  plea ;  and  that  after- 
wards the  said  A.  A.  received  money  on  the  partnership  account,  and  did 
not  pay  it  over  on  request,  &c.  To  this  the  defendant  demurred ;  and  on 
demurrer  had  judgment  The  Court  were  of  opinion,  that  the  defendant's 
plea  was  well  pleaded ;  and  that  the  condition  was  to  be  construed  strictly 
in  fhvor  of  the  surety ;  and  that  entering  into  partnership  defeated  the  res- 
ponsibility of  the  defendant. 

Wright  T.  RuMteU^  3  Wils.  631,  540 ;  see  also  2  Sannd.  411,  412. 

Flea.    And   the  said  D.  comes  and  defends  &c.,  when  &c.,  piea.  General 
and  prays  oyer  &c.  &c.,  which  being  read  and  beard,  the  same  D.  PtlJ*'?}.*"^®!? 
says,  (actio  nan,)  because  he  says,  that  he,  from  the  time  of  the  toaccomatand 
making  of  the  writing  obligatory  aforesaid,  hitherto  bath  well  and  pay  over,  Sec. 
faithfully  observed,  performed,  and  fulfilled,  all  and  every  thing  in 
the  condition  aforesaid  mentioned  on  his  part  to  be  performed,  ob- 
served, and  fulfilled,  according  to  the  form  and  effect  of  the  said 
condidon,  to  wit,  at  &x;. ;  and  this  &c* :  Wherefore  he  prays  judg- 
ment, (m  (ffilio,)  be. 

Replication.    And  the  plaintiff  says,  {predudi  non,)  because  Repilcatfon. 
^says,  that  after  (he  making  of  the  bond  aforesaid,  and  during  the  J^^eiwilted^ 
time  in  which  the  said  A.  B.  remained  in  the  service  of  the  plaintiff,  ^t  paid  over, 
to  wit,  on  &c.,  at  &c.,  the  said  A.  B.  had  and  received  of  the  mon-  hut  converted 
ey  of  the  plaintiff,  $100,  by  bim  the  said  A.  B.,  as  serving  the  ^^'  B.*suBe. 
plaint^  to  be  paid ;  and  the  said  A.  B.,  the  same  $100  then  and 
there  eloigned,  wasted,  and  from  the  plaintiff  unjustly  detained,  and 
to  the  use  of  bim  the  said  A.  B.  then  and  there  converted  and  dis- 
posed ;  whereof  the  plaintiff  afterwards,  to  toit,  on  &c.,  at  &c.,  gave 
notice  tp  the  said  D.,  and  then  and  there  required  him  the  said  D.  to 
pay  bim  the  plaintiff  the  same  $100 ;  and  that  the  said  D.  then 
sdisolotely  denied,  and  yet  doth  deny  to  pay  the  plaintiff  the  same 
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To  AccouwT,  5^100;  and  this  he  is  ready  to  verify:  Wherefore  he  prays judg- 
^'  ment  and  his  debt  aforesaid,  together  with  his  damages,  by  reason 

of  the  detention  of  that  debt,  to  be  adjudged  to  hinn,  &c. 

Rejoinder.  No  Rejoinder.  And  the  said  D.  says,  that  the  said  A.  B.  did  not 
waste norcon-  g]Qjgn^  waste,  detain,  nor  to  his  own  proper  use convert'and  dispose 
venaoD,  .  ^^  ^^^  ^^.^  $  1 00  of  the  money  of  the  plaintiff,  or  any  part  thereof,  in 
(a)  Cited  1  manner  and  form  as  the  plaintiff  above  thereof,  in  replying,  hath  al- 
Bo8.  &  PuiL  leged  ;  and  of  this  he  puts  himself  upon  the  country,  (a)  1  Lilly, 
«42.  Ent.  114. 

Plea.   Per-  Plea.     And  the  said  D.  comes  and  defends  be.,  when  &c.,  and 

fonnanceiD  prays  oyer  &c.,  which  being  read  and  heard,  the  said  D.  says, 
the  ^on^tion.  {cictio  nonj)  because  he  says,  that  the  said  A.  B.  did  at  aU  times,  so 
long  as  he  continued  in  the  service  and  employ  of  the  plaintiff,  as  in 
the  said  condition  of  the  said  writing  obligatory  is  mentioned,  well 
and  truly  and  faithfully  behave  himself,  in  such  his  service  and  em- 
ploy in  all  matters  wherewith  he  was  entrusted ;  and  did  from  time 
to  time,  and  at  all  times,  account  with  and  pay  unto  the  plaintifl^ 
and  into  his  counting-house,  and  into  every  other  place  the  plaintiff 
appointed,  ordered,  and  directed,  all  such  sum  and  sums  of  nooney, 
as  he  the  said  A.  B.  did  from  time  to  time  receive  of  the  plaintiff, 
or  on  his  account,  according  to  the  form  and  effect  of  the  said  con- 
dition of  the  said  writing  obligatory,  io  wUy  at  &cc.,  and  did  not 
damnify  the  plaintiff  in  his  credit,  estate,  or  effects ;  and  this  he  is 
ready  to  verily  :  Wherefore,  &c.     6  Went.  517,  618. 

Replication.  REPLICATION.  And  the  plaintiff  says,  (predudi  non,)  because 
To  a  plea  of  he  says,  that  the  said  A.  B.  (6)  during  the  said  time  that  the  said 
^rmance^as-  ^'  ^*  r^n^ained  and  continued  in  the  said  office  or  employment  of 
signing  i  non-  receiver  of  the  aforesaid  rents,  in  said  condition  mentioned,  to  wU,  on 
payment  gjie.,  at  &c.,  had  and  received  a  large  sum  of  money,  to  vnt^  &c.,  of 
i^^J^^  P^*  and  from  one  C,  tenant  of  one  of  the  said  messuages,  situate,  &c., 
was  general ;  ^"  ^^^  condition  mentioned,  for  rent  of  said  messuage  before  then 
**  that  the  said  being  due,  in  arrear,  and  payable  from  said  C.  as  tenant  as  a/bre- 
A.  B-  ^'^^  said,  to  the  testator  in  his  lifetime,  yet  the  said  A.  B.,  though  oftea 
time,  and  so  requested,  never  paid  the  same  to  the  testator  in  his  lifetime,  or  since 
lon||r  as  he  re-  his  death  to  the  plaintifl^,  but  wholly  failed  and  made  default  there- 
^nUDuedTin  ^°  ^  *"^  ^'^»  ^' '  therefore  he  prays  judgment  of  his  dAt  afore- 
said office  or  said,  and  damages,  &c.  &c. 

employment  of 

receiver  of  the  said  rents,  in  said  condition  of  said  writing  obligatory  mentioned,  well  and  truly  ob- 
serre,  perform,  fulfil,  accomplish,  pay,  and  keep  all  and  slngwar  me  articles,  clauses,  payments, 
conditions,  and  agreements,  in  the  said  condition  of  &c.,  specified,  comprised,  or  mentioned,  in  all 
things  according  to  the  true  intent  and  meaning  of  said  condition  of  said  writlns  obligatory :  and 
this  Itc:  Wherefore,  &c."  — 6     -6      /  « 

Rejoinder.  The  REJOINDER.  And  the  said  D.  says,  that  the  plaintiff  by  any 
«5?ved^ A.B.  ^'°5  ^°  ^^^  replication  aforesaid,  {actio  nony)  because  he  says, 
and  accounted  that  though  true  it  is  that  the  said  A.  B.,  during  the  said  time  that 
fi^and  paid  he  remained  in  the  said  office  and  employment  of  receiver  as  afore- 
suira>mmenc-  ^.^*^'  ^^^  ^^^  received  the  said  sum  &c.,  in  said  replication  men- 
ed.  ,    tioned,  as  the  plaintiff  hath  alleged ;  yet  protesting  &cc.,   (c)  for  re- 

(c)  That  plea  joinder  m  this  behalf,  saith,  that  the  said  A.  B.,  after  the  making  of 
dJU*&Ic  '      ^^  writing  obligatory,  and  after  he  had  received  the  said  sum  of 
&c.,  and  before  the  commencement  of  this  action,  to  wity  on  &c«, 
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died ;  and  that  the  said  F.  6.  in  said  writing  obligatory  mentioned,  To  Accotrarr, 
after  the  respective  deaths  of  the  said  A.  B.  and  the  plaintiff's  tes-  ^' 
tator,  and  before  the  commencement  of  this  action^  to  wit^  on  be, 
well  and  truly  paid  to  the  plaintiff,  the  said  sum  of  Sec.,  so  re- 
ceived by  the  said  A.  B.  as  aforesaid  :  Wherefore,  &c. 

SuBREJoiNDER.  And  the  plaintiff  says,  {predudi  nofij)  because  Smrejirfiider. 
he  says,  that  the  said  F.  G.  after  the  respective  deaths  of  said  ^o  payment. 
A.  B.  and  the  plainuff 's  testator,  and  before  the  commencement  of 
this  suit,  did  not  pay  to  the  pkintiff  the  said  sum  of  &c.,  so  received 
by  said  A.  B.  as  aforesaid,  as  the  said  D.  hath  in  and  by  his  said 
rejoinder  alleged ;  and  this  he  prays  may  be  inquired  of  by  tlie 
country. 

Note. — ^The  defendant  demurred ;  and  the  plaintiff  had  judgment  on 
demurrer.     5  Went.  625,  626, 527. 

Rejoinder.     And  the  said  D.  says,  that  the  said  A.  B.  did  pay  Rejoinder, 
to  the  said  C.  in  his  lifetime,  the  said  sum  of  money  by  said  repli-  Ptymept  to  a 
cation  supposed  not  to  have  been  paid  by  the  said  A.  B.  to  said  ^^Mvment. 
C,  according  to  the  tenor,  effect,  and  meaning  of  said  condition, 
to  tntj  at  &LC. ;  and  of  this  he  puts  himself  upon  the  country.     See 
6  Went.  520. 

Replication.     And  the  said  plaintiff  says,  {predudi  nan,)  be-  Replication  to 
cause  he  says,  that  the  said  A.  B.  "  whilst  he  so  continued  to  man-  a  plea  of  per* 
age  and  conduct  the  said  business  of  the  plainii£&  as  their  agent  or  ^{[''^l^yJSlf 
factor,  to  trity  on  &c.,  and  on  divers  other  days  and  times,  between  large  sum  of 
that  day  and  the  &c.  day  of  &c.,  at  &c.,  under  and  by  virtue  of  money  and 
the  said  appointment,  received  divers  sums  of  money,  amounting  to  jjeveraccount- 
a  large  sum  of  money,  to  vnt^  the  sum  of  $2000,  belonging  and 
relating  to  the  said  trade  and  business  as  such  agent  or  factor  as 
aforesaid,  and  hath  not  given,  rendered,  and  paid  unto  the  plaintifis, 
or  either  of  them,  a  true,  just,  and  fair  account,  payment,  and  deliv- 
ery of  the  said  sum  of  $2000,  or  any  part  thereof,  but  then  and 
there  wholly  refused  and  neglected  so  to  do,  contrary  to  the  form 
and  efiect  of  the  said  condition ;  and  this  &c. :  Wherefore,  &c." 
iBos.  &PulL  641. 

NoTs. — To  this  plea,  the  defendant  demurred  apecially,  *'  for  that  it  does 
not  appear  in  and  by  the  said  replication  of  the  plaintiffs,  from  whom,  or  in 
what  manner,  or  in  what  proportions,  the  said  sums  of  money  in  the  said 
replication  mentioned,  amounting  to  the  said  sum  of  $2000,  in  the  said  rep- 
lication mentioned,  were  received  by  the  said  A.  B."  On  argument  the 
Court  g^ve  judgment  for  the  plaintira,  and  determined  that  the  replication 
was  sufficiently  certain.  1  Bos.  h  Pull.  640,  Shum  r,  Farrington,  The 
Court  of  Eingps  Bench,  in  a  similar  cas^,  {Barion  r,  Webb,)  decided  in  the  * 

same  manner.    8  T.  R.  459.    By  these  determinations  the  case  of  Jone*  y, 
WiUiams^  (I>oiig.  214^  is  overthrown.    See  also  2  Burr.  Rep.  773. 

But  in  a  case  cited  from  Gilb.  Rep.  S38,  in  Burr.  773,  *<  the  breach  assign- 
ed was,  that  the  defendant  had  received/ron^/.  S.  and  senercU  other  persons^ 
divers  sums  of  money^  amounting  to  &c.,"  it  was  held  that  assigning  the 
breach  in  the  receipt  of  divers  iums  from  several  persons  was  too  general, 
and  therefore  bad.  And  the  case  was  not  denied  by  the  Court.  But  the 
case  8  T.  R.  459,  seems  to  have  overthrown  it 

Plea.     And  the  said  D.  comes  and  defends  &c.,  when   &u;.,  Plea.    To  a 
and  prays  oyer,  8tc.  &c. :  which  being  read  and  heard,  the  said  ^^^  *J  •*" 

'     "^        '  '  °  '  count  &c.,  ss 

adm'r.  &c.,  that  no  goods  &c.  came  to  his  hands. 
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lb  juasKniv,  D.  saySf  {actio  fHm,)  because  he  says,  that  no  {a)  ^  sum  or  sums  of 
^^  moneyi  rents,  goods,  bSls,  bonds,  or  debiB  whatever,  which  were 

^f  \h^  ^^di^  ^"®  ^'^  belonging  to  the  said  W.  N.  mentioned  in  the  said  conditioD, 
^     ^  ^     '    at  the  time  of  his  death,  came  to  the  hands  or  possession  of  him  the 

said  D.  as  joiot  administrator  in  right  of  A.  ius  wife ;"  and  this  he 

is  ready  to  verify :  Wherefore,  be. 

Replication.  And  the  plaindff  says,  {predudi  iioh,)  because 
he  says,  that  after  the  making  of  the  said  writing  obligatory,  to  tink, 
on  he,  at  Sic,  a  silver  bowl  of  the  value  of  &3c.,  of  the  said  W.  N. 
in  the  said  condition  abovenamed,  and  belonging  to  said  W.  N.  at 
the  time  of  bis  death,  came  to  the  hands  and  possession  of  the  said 
D.  as  joint  administrator  in  right  of  his  said  wife ;  and  tits  he  ii 
ready  to  verify :  Wherefore  he  prays  judgment  and  his  said  debt 
and  damages  on  occasion  of  the  detention  of  that  debt,  to  be  ad- 
judged to  him,  &c.     1  Saund.  101. 

NoTB.<— On  demurrer  to  this  replication,  because  it  oc^ht  to  ba^e  -con- 
dnded  to  the  conntry,  and  because  it  ought  to  ha^e  assigned  a  breach,  vur. 
(a)  *^  that  the  defendant  did  not  account  or  make  a  dividend,  or  pay  the  pro- 
portion of  the  plaintiff  of  the  same,^  the  Court  held  that  tliere  ong-bt  to 
have  been  a  breach  assigned,  but  held  the  conduaton  right.  Bat  Sanndcn 
was  of  a  contrary  opinion  ;  and  it  has  since  been  decided,  that  this  cave  is 
not  law.  JHertaiik  r.  AUen^  Garth.  116.  And  the  replication  ought  to 
bare  concluded  to  the  country.  See  1  Saond.  103,  notis.  1.  (Williams.) 
The  true  distinction  when  a  breach  ought  or  ought  not  to  be  assigned,  is 
taken  by  Holt  C.  J.,  in  Jferedith  v.  Al^  1  Salk.  138 ;  "  that  in  all  cases 
(that  of  a  bond  to  perform  an  award  excepted,)  if  the  defendant  plead  a 
special  matter*  that  admits  and  excutti  a  nork^erformancty  the  plaintiff  need 
only  answer  and  falsify  the  special  matter  alleged ;  for  he  that  excuses  a 
non- performance  supposes  it,  and  the  plaintiff  need  not  show  that  which 
defendant  has  supposed  and  admitted ;  but  if  the  defendant  pUad^  a  per- 
fomumce  of  the  condition^  though  it  be  not*  well  pleaded,  the  plaintiff  in  his 
replication  must  show  a  breach,  for  then  he  has  not  a  cause  of  action  unless 
he  shows  one."  The  defendant  having  in  this  case  excnsed  |>erfonnanoe, 
no  breach  need  have  been  assigned.     1  Saond.  103,  notis.  (A.) 

Repucation.  And  the  plaindff  says,  {predudi  nan,)  because 
protesting  that  the  said  D.  nath  not  performed,  observed,  fulfilled, 
paid,  or  kept  any  covenants,  grants,  articles,  clauses,  provisos,  pay- 
ments, conditions,  or  agreements,  in  the  indenture  aforesaid  con- 
tained, on  bis  part  to  be  observed,  performed,  fulfilled,  paid,  and 
'kept,  according  to  die  form  and  effect  of  the  indenture  aforesaid, 
for  plea  the  plaintiff  says,  that  the  said  D.  hath  not  paid  to  the 
plaintiff  4^50,  on  &c.,  which  he  ought  to  have  paid  her  on  that  day, 
according  to  the  tenor  of.  the  indenture  aforesaid  ;  and  this  she  is 
ready  ^o  verify  :  Wherefore,  &c. 

Rejoinder.  RsJoiNDER.     And  the  said  D.  says,  that  he  the  said  D.  on  &c., 

Tc^^w^t  tihe    offered  to  pay  the  plaintiff  the  said  $50,  tn>&c.,  at  &c.,  according 
^ti  receive.  ^^  *®  *°""  ^°^  ^^^  ^  l^e  indenture  aforesaid  ;  and  diat  no  per- 
son on  the  behalf  of  the  plaintiff  then  and  there  came  to  receive  that 
money  ;  and  this  &c. :  Wherefore,  &c.     1  liUy,  Ent.  117. 

Note. — Qunre,  if  this  rejoinder  be  not  a  departure  from  the  plea,  which 

states  a  performance,'  whereas  this  only  states  a  readiness  and  tender.  And 

-^  it  seems  to  be  within  the  principle  of  Richards  ^c  v.  Bodges^  2  Sauad.  83, 

where  to  a  bond  of  indemnity,  the  defendant  pleaded  non  aaimn^icatus  ;  the 

]>laintiff  replied  a  damage,  and  the  defendant  rejoined  tender  and  refbsal. 
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The  Covrt  lield  tbe  rejoinder  a  defmrture  from  the  plea,  and  tajd  that  the  To  Accomtv^. 
matter  should  have  been  stated  in  the  plea.  &c. 

An  offer  and  refusal  is  not  the  same  as  performance ;  and  therefore  after 
a  plea  of  general  performance,  and  replication  assigning  a  breach,  a  rejoin- 
der of  tender  is  a  departure.  Cro.  Car.  76,  77  ;  4  Leo.  79;  Dyer,  25S ;  2 
Mod.  31 ;  see  2  Sannd.  84,  c  d.  note  (WiU.) 

PixA.     And  the  said  D.  and  E.  coaie  aad  defend  fcc.,  when  p«J-   P*^ 
he.,  and  pray  oyer,  ficc.  &c.  j  (a)  which  being  read  and  heard,  the  dS.*fromper- 
said  D.  and  E«  say,  (actio  non^)  because  they  say,  that  the  plain-  fonnance. 
tiff  did  not  at  any  time  before  or  since  the  said  &c.,  day  of  8z;c.)  (a)  The  con- 
oiake  sale  of  the  premises  or  lands  mentioned  and  conveyed  in  and  ^' ,    .  ^' 
by  the  deed  aforesaid;    and  because  they  further  say,  that  the  eonveyed^ 
plaintiff  and  his  son  from  8z;c.,  until  and  at  the  time  of  the  purchase  lands  to  dfis. 
and  service  of  the  writ  aforesaid,  and  ever  since,  at  fac.,  were  and  ^  ^^'^^^i^^ 
have  been  io  full  possession  of  all  and  singular  the  same  lands,  l^d^i^ving  rel 
cluming  to  hold  the  same  in  their  own  right,  and  did  thereof  dis*  served  a^;ht 
seise  the  said  D.  and  E.,  and  during  all  the  time  aforesaid,  and  ^ij'^^  ^ 
until  and  after  the  purchase  and  service  of  the  same  writ,  did  hold  luida,  and  le- 
tbe  said  D.  and  E.  out  of  the  same  ;  by  reason  whereof,  until  after  quire  a  release 
the  purchase  and  service  of  said  writ,  they  were  and  still  are  pre-  JiJ"a^5^*tjJJ|^ 
vented  from  making  sale  of  the  land  aforesaid  ;  and  this  they  are  suiLo  Oiat  ™ 
ready  to  verify  :  Wherefore,  be.  Jonathan  Sewall.      ^^s*  should 

execute  re- 
lease &C.,  if  paid  as  aforesaid  before  a  certain  day,  and  after  should  account  for  the  sale  of  the 
lands  so  to  be  sold  by  them. 

RfiPLicATioer.     And  the  plaintiff  saith,  (predudi  fum,)  because  RepUcatioD. 
he  says,  that  he  the  plaintiff  and  his  said  son  from  &c.,  until  and  l>id  not  pre- 
at  the  time  of  the  purchase  and  service  of  the  writ  aforesaid,  and  ^^^'  * 

ever  since,  at  &;c.,  were  in  possession  of  all  and  singular  the  same 
lands  as  tenants  at  the  will  oi  said  D.  and  E.,  claiming  to  hold  the 
same  as  tenants  as  aforesaid  under  and  in  right  of  said  D.  and  E* ; 
vnthaut  thatf  that  the  plaintiff  and  his  said  son  from  &x;.,  until  and 
at  the  time  of  the  purchase  and  service  of  said  writ,  and  ever  since, 
at  &c.,  were  and  have  been  in  possession  of  all  and  singular  the 
same  lands,  claiming  to  hold  the  same  in  their  own  right,  and  did 
thereof  disseise  the  said  D.  and  E.  during  the  time  aforesaid,  and 
unul  and  after  the  time  of  the  purchase  and  service  of  said  writ, 
did  hold  the  said  D.  and  E.  out  of  the  same,  as  the  said  D.  and  E. 
above  in  pleading  have  alleged ;  and  this  be  is  ready  to  verify : 
Wherefore,  &c.     Suffolk,  1770- 

20.  Toper/arm  Covenants.    . 

Plea.    And  the  said  D.  comes  and  defends  &c.,  when  &c.,  and  To  pseform 
prays  oyer  of  the  said  writing  obligatory,  8ec.  &c.,  which  being  covbkahts. 
read  and  heard,  the  said  D.  says,  [adio  rion,)  because  he  says,  that  Plea.  Perlbrm- 
the  said  indenture  in  the  said  condition  above  specified  was  made  ^"^^ 
at  &c.,  on  be.,  between  him  the  said  D.  by  the  name  of  &c.,  of 
the  one  part  and  the  plaintiff  of  the  other  part,  (which  other  part, 
sealed  whh  the  seal  of  the  plaintiff,  he  the  said  D.  brings  here  into 
Court,  the  date  whereof  is  the  day  and  year  aforesaid,)  in  which  . 
said  indenture  is  recited  as  follows,  [the  indenture  was  of  an  assign* 
ment  of  certam  premises,  with  covenants,  that  the  lease  was  a  goo^ 


288  DEBT. 

To  PBRFo&K  perfect^  sure,  and  indefeanble  lease,  and  so  should  contiaue ;  that 
coTEVAMTs.  thc  plaiuUff  shouW  quietly  enjoy  &c.,  from  incumbrances  &c.,  and 
that  the  said  D«  would  acquit  and  discharge  and  «ave  and  iecp 
harmlees  and  indemnified  S^.l  as  by  the  said  indenture,  relation  be- 
ing thereto  had,  doth  more  fully  appear ;  and  the  said  D.  says,  that 
he,  after  the  sealing  and  making  oi  the  said  indenture  of  assignment, 
of  which  the  said  indenture  abovementioned  is  the  counterpart, 
until  the  day  of  the  commencement  of  this  action,  has  well  and  truly 
performed,  fulfilled,  and  kept  all  and  singular  the  articles,  covenants, 

Eromises,  grants,  and  agreements,  which  on  the  part  of  him  the  said 
>.  were  to  be  observed,  performed,  fulfilled,  and  kept,  according  to 
the  form  and  efFect  of  the  said  indenture  of  assignment ;  and  this  he 
is  ready  to  verify :  Wherefore,  fac. 

a^'r^^'  Rbplication.     And  the  plaintiff  says,  that  he,  notwithstanding 

titie,  was  diih    ^^Y  ^>°g  ^Y  ^^  ^^^^  ^'  ^^^^  in  pleading  alleged,  (predudi  non,) 
seised  by  the    because,  protesting  that  the  said  D.  hath  not  observed,  performed, 
^.,  a^  after    fulfilled,  or  kept  any  of  the  said  articles,  covenants,  promises,  grants, 
the  tease"! .^B.  ^^  agreements  on  the  part  of  him  the  said  D.  to  be  observed,  per- 
re-entered.        formed,  fulfilled,  and  kept,  according  to  the  form  and  effect  of  the 
said  indenture  of  assignment,  as  the  said  D*  has  above  in  pleading 
alleged ;  for  plea  the  plaintiff  says,  that  long  before  the  making  of 
the  said  indenture  by  the  said  D.  here  into  Court  brought,  one  A.  B. 
was  seised  of  the  said  messuage  or  tenement,  with  the  appurtenanc- 
es, commonly  called  &c.,  mentioned  in  the  said  indenture,  by  the 
said  D.  here  brought  into  Court,  in  his  demesne  as  of  fee ;  and  be- 
.  ing  so  seised  thereof,  the  said  (a)  R.  R.  above  named  in  the  said 
of  tl^^**^'  indenture  brought  here  into  Court,  afterwards  and  before' the  mak- 
ing  of  that  indenture,  to  vnt,  on  &£c.,  entered  into  the  said  messuage 
have  been  un-  "^^^^  ^^  appurtenances  upon  the  seisin  of  him  the  said  A.  B.  there- 
necessaiy  to     of,  and  expelled  and  disseised  the  said  A.  B.  therefiom,  whereby 
L^S'^m^d   ^®  **^*^  ^*  ^'  ^^^  seised  of  the  said  messuage,  with  the  appurte- 
mannerTFor   nances,  in  his  demesne  as  of  fee  by  the  said  disseisin ;  and  being 
it  has  been       so  thereof  seised,  he  the  said  R.  R.  afterwards,  and  before  the 
U^b  sufficient    "^^^^'^S  of  the  said  indenture  here  into  Court  brought,  to  wit,  on  &c., 
to  state, "  that  ^^  &^*9  by  his  indenture,  sealed  with  his  seal,  then  and  there  made 
A.  B.  at  the     and  mentioned  in  the  said  indenture  here  into  Court  brought,  did 
Sse'to thepit  ^^™'se,  grant,  and  to  farm  let  to  the  said  D.  the  said  messuage, 
had  lawful  tiUe  with  the  appurtenances,  to  have  and  to  hold  to  the  said  D.,  his 
md  light  to     executors,  administrators,  and  assigns,   from  &;c.,  then  last  past, 

ud  Sf^bg  *'  "°^  ^®  f"^^  ®"^  ^^^  ^®^™  °f  twenty-one  years  then  next  ensuing 
such  lawful  and  fully  to  be  complete  and  ended-;  by  virtue  of  which  demise^ 
rfg*»*  *^'» «?"  he  the  said  D.  entered  into  the  said  messuage,  with  the  appurtenan- 
te?  Uie  dft.r  ^'^^'  ^^  ^^^  thereof  possessed ;  and  being  so  thereof  possessed, 
without  statiiu;  afterwards,  to  witf  on  ou).,  at  &c.,  by  the  said  indenture  made  be- 
h^'**^tti^t  h  ^^®®^  ^^^  ^**^  ^'  of  the  one  part  and  the  plaintiff  of  the  other  part, 
evicted  the  dft.  ^^ich  said  other  part  the  said  D.  now  brings  here  into  Court, 
by  legal  pro-  granted  and  assigned  to  the  said  plaintiff  as  well  the  said  messuage, 
6i?-  S^TIL  ^**  ^®  appurtenances,  as  the  said  recited  indenture  of  lease,  and 
278.'  all  the  estate,  right,  tide,  interest,  possession,  and  term  of  years  of 

him  the  said  D.  of  and  in  the  said  messuage,  with  the  appurte- 
nances, then  to  come  and  unexpired ;  by  virtue  of  which  said  grant 
and  assigomeot  he  the  plaintiff  entered  into  the  said  messuage,  with 
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the  appurtenances,  and  was  thereof  possessed ;  and  being  so  thereof  To  pxrfobm 
possessed,  and  the  right  of  said  messuage,  with  the  appurtenances,  coTiwAifTi. 
belonging  and  appertaining  to  the  said  A.  B.  and  his  heirs,  he  the 
said  A.  B.  afterwards,  to  wiij  on  &c.,  entered  into  the  said  messuage, 
with  the  appurtenances,  upon  the  possession  of  him  the  plaintiff 
thereof,  claiming  his  said  estate  of  and  in  the  same,  and  expelled 
and  amoved  the  plaintiff  from  the  possession  thereof,  and  was  there- 
of seised  in  his  demesne  as  of  lee,  as  in  his  said  former  estate 
therein ;  whereby  the  said  terra  of  years  of  and  in  the  said  mes- 
suage, with  the  appurtenances,  by  the  said  D.  to  the  plaintiff,  so  as 
aforesaid  granted  and  assigned,  then  became  void  :  And  the  said 
plaintiff  says,  that  the  said  lease  so  as  aforesaid  made  by  the  said 
K.  R.  to  the  said  D.  of  the  said  messuage,  with  tlie  appurtenances, 
at  the  time  of  the  making  of  the  said  indenture  by  the  said  D.  here 
into  Court  brought,  was  not  a  good,  sure,  perfect,  and  indefeasible 
lease,  in  law,  of  the  said  messuage,  with  the  appurtenances,  demised 
by  the  said  R.  R.  to  the  said  D.,  and  so  as  aforesaid  granted  and 
assigned  by  the  said  D.  to  the  plaintiff;  and  this  he  is  ready  to 
verify  :  Wherefore,  &c.     1  Saund,  64. 

Note. — On  demnrrer,  this  replication  waa  adjudged  good  by  the  Court. 
Gomrford  y.  GriffiUu,  1  Saund.  57. 

Plea.     And  tlie  said  D.  comes  and  defends  &c.,  when  &:c.,  Plea  to  ante- 
and  prays  oyer  &c.  &c.,  which  being  read  and  heard,  the  said  D.  tlon  where  the 
says,  (actio  noHj)  because  he  says,  that  by  the  indenture  aforesaid,  were^fS^uiet 
in  said  condition  mentioned,  (made  at  &c.,  on  &c.,  between  the  enjoymeDt  of  a 
plaintiff  of  the  one  part,  and  the  said  D.  of  the  other  part,  which  ^^  ^'  ^^' 
part,  under  the  seal  of  the  said  plaintiff,  the  said  D.  here  in  Court  Lee.    *^™"  ■ 
produces,  bearing  date  the  day  and  year  aforesaid,)  for  and  in  consid- 
eration &£c.,  [reciting  the  indenture ;]  and  the  said  D.  says,  that  he 
hath  weU  and  faithfully  performed  all  and  singular  the  covenants, 
grants,  and  articles  in  said  indenture  specified,  on  his  part  to  be 
observed  and  performed  ;  and  this,  Sz;c. :  Wherefore,  &c. 

Replication.     And  the  plaintiff  says,  (predudi  norij)  because  RepHcation. 
protesting  that  the  said  D.  hath  not  performed,  fulfilled,  or  kept  f^atw-^^ 
any  of  the  covenants,  grants,  articles,  or  agreements,  in  said  inden-  mnmng'  to  the 
ture  on  his  part  to  be  performed  and  fulfilled,  yet  for  plea  the  said  i>>>^ 
plaintiff  says,  that  after  the  er^tion  of  the  mill  aforesaid,  and  the 
making  of  the  water-course  to  drive  said  mill,  according  to  the  cove- 
nants and  agreements  in  the  indenture  aforesaid  contained,  by  which 
the  water,  from  the  time  of  the  making  of  said  water-course,  was 
accustomed  to  run  to  the  said  mill,  and  to  drive  the  said  mill,  the 
said  D.  afterwards,  to  unt^  on  &c.,  caused  and  procured  the  said 
water,  or  water-course  to  the  mill  aforesaid,  as  aforesaid  running,  to 
be  obstructed  with  certain  instruments,  to  wUy  flakes,  hurdles,  and 
turfs ;  by  which  the  plaintiff  could  not  have 'and  enjoy  all  the  profits, 
emoluments,  and  advantages,  which  might  and  could  come,  arise, 
and  accrue  from  the  mill  aforesaid,  and  water-course  belonging  to 
the  same,  and  its  appurtenances,  according  to  the  grant  and  demise 
aforesaid,  to  the  plaintiff  by  the  said  I),  made ;  and  this,  &c. : 
Wherefore,  be. 
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To 

COYKlTAlfTfl. 

Rejoinder. 
Dft.  did  not 
obstruct  the 
water-course. 

Plea  to  an  ac- 
tion against  ex« 
ecutors,  on 
bond  to  per- 
form covenant 
of  quiet  enjoy- 
ment ;  that  pit 
enjoyed  until 
fltc.,  when  the 
heir  entered  for 
rent  in  arrear, 
according  to 
power  01  re- 
entry reserved 
in  the  inden- 
ture of  lease. 


Replication. 
The  heir  en- 
tered l>efore 
the  time  when 


Rejoinder. 
The  heir  did 
not  enter  ace. 


DEBT. 

Rbjoindbr.  And  the  said  D/says,  that  be  did  not  cause  die 
said  water-course,  to  the  mill  aforesaid  ruQQing)  to  be  obstructed  in 
manner  and  form  as  the  plaintiff  hath  above  in  replying  alleged ; 
and  of  this,  bo.     3  Ins.  Cler.  506. 

Plea.  And  the  said  D.  comes  fcc.  fac.,  and  prays  oyer  &c., 
which  being  read  and  heard,  the  said  D.  says,  {actio  fwn,)  because 
he  says,  that  before  the  making  of  the  writing  aforesaid,  the  said* 
A.  A.  in  his  lifetime,  was  seised  of  forty  acres  of  land,  with  their 
appurtenances,  in  fac.,  in  his  demesne  as  of  fee ;  and  being  so  pos- 
sessed thereof,  on  &c.,  at  &c.,  by  his  certain  indenture  there  made, 
one  part  whereof,  sealed  with  the  seal  of  the  said  plaintiff,  the  said 
D.  here  produces  in  Court,  whose  date  is  the  day  and  year  afore- 
said, demi^d  the  same  forty  acres  of  land  to  the  plaintiff,  to  have 
to  him  from  die  said  &c.  day  Sic.  unto  the  end  of  the  term  of  twenty 
years,  then  next  ensuing,  and  fully  to  be  completed,  rendering  there- 
for annually  to  the  said  A.  A.  and  his  heirs,  $40,  to  be  paid  every 
year  at  the  feast  of  &c.  &o,  in  equal  portions,  under  the  condition 
following,  to  wit,  that  if  the  said  rent  should  be  in  arrear,  in  part  or 
in  whole,  by  the  space  of  a  quarter  of  a  year  after  any  of  the  feasts 
aforesaid,  then  it  should  be  lawful  for  the  said  A.  A.  and  his  heirs  to 
re-enter  into  the  land  aforesaid,  with  the  appurtenances,  and  to  re-» 
hold  and  possess  the  same  in  his  former  estate,  the  said  inden- 
ture thereof  made  in  any  thing  notwithstanding ;  by  virtue  of  which 
demise,  the  plaintiff  became  and  was  possessed  thereof,  and  bemg 
so  possessed,  the  said  A.  A.  at  &£c.,  constituted  the  said  D.  executor 
of  his  last  will,  and  afterwards,  to  witj  on  &c.,  there  died ;  after 
whose  death,  the  reversion  of  the  said  forty  acres  of  land,  with  their 
appurtenances,  descended  to  one  C.  C,  as  the  son  and  heir  of  the 
said  A.  A.;  and  because  $10  of  the  rent  aforesaid,  at  the  feast  of 
d^c,  and  by  one  quarter  of  a  year  next  after  the  said  feast  of  &c., 
remained  in  arrear  unpaid  to  the  said  C.  C. ;  the  said  C.  C.  on  the 
morrow  after  the  feast  of  &c.,  then  next  ensuing,  came  upon  the 
land  aforesaid,  and  there  demanded  the  said  $10  of  the  rent  afore- 
said, at  the  same  feast  of  &c.,  so  being  in  arrear,  and  that  no  person 
was  there  ready  to  pay  to  the  said  C.  C.  the  said  $10 ;  wherefore  the 
said  C.  C.  on  the  same  morrow  entered  into  the  land  aforesaid,  and 
the  appurtenances ;  and  was,  and  yet  b  seised  thereof  in  his  demesne 
as  01  fee :  And  the  said  D.  in  fact  says,  that  the  plaintiff  always, 
from  the  said  day  of  &£c.  unto  the  said  morrow,  peaceably  continued 
his  possession  in  the  land  aforesaid,  and  the  appurtenances,  without 
vexation,  impediment,  or  interruption  of  the  said  A.  A.  or  the  said 
D«,  or  either  of  them,  or  of  any  other  person  in  their  behalf;  and 
this,  &c. :  Wherefore,  Sec. 

Replication.  And  the  plaintiff  says,  {predudi  non,)  because 
he  says,  that  the  said  C.  C,  after  the  death  of  the  said  A.  A.,  and 
before  the  said  feast  of  &c.  aforesaid,  entered  Into  the  lands  afore- 
said, and  expelled  and  amoved  the  plaintiff  from  his  possession 
thereof;  and  this,  &c. :  Wherefore,  &c. 

Rejoindkr.  And  the  said  D.  says,  that  the  said  C.  C.  did  not 
enter  into  the  said  land,  nor  the  said  plaintiff  from  his  possession  there- 
of expel,  or  amove,  before  the  said  feast  of  &;c.,  as  the  plaintiff  hath 
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above  alleged ;  and  of  this  he  puts  himself  upoo  the  country.    Rast.  To 

Ent-  183,  pi.  37.  covmtaht.. 

Plea.     And  the  said  D.  comes  be.,  and  prays  oyer  &.C.,  and  be  Plea.  DithaUi 
also  prays  oyer  of  the  condition  &c. ;  which  being  read  and  heard,  P^^™*^'"^* 
the  said  D.  says,  (actio  nofii)  because  he  says,  that  he  the  said  D.,  perforau*  ^  ^ 
from  the  said  time  of  the  making  of  the  writing  aforesaid,  until  the 
said  15th  day  of  &c.,  was  always  ready  to  make  the  plaintiff  and 
bis  heirs  and  assigns  secure  of  all  the  lands  and  tenements  afore- 
said, upon  the  advice  of  the  counsel  of  the  plaintiff,  at  the  costs  of 
the  plaintiff,  if  he  the  said  D.  had  been  thereto  requested  by  the 
plaintiff,  or  his  assigns,  according  to  the  form  of  the  condition  afore- 
said ;  and  that  moreover,  he  the  said  D.  hath  delivered  to  the  plain-  S^gl^**  ^^^ 
tiff  all  the  deeds  and  muniments  touching  the  lands  and  tenements 
aforesaid,  which  were  in  his  hands  at  the  time  of  the  making  of  the 
writing  aforesaid,  to  vnty  at  d^c,  on  the  same  day  &c.,  according  to 
the  form  and  effect  of  the  same  condition  ;  and  this  &c. :  Where- 
fore, &c. 

Replication.     And  the  plaintiff  says,  (^recZt/e^t  non,)«  because  Heplioation, 
protesting  that  the  said  D.  did  not  deliver  to  him  the  plaintiff  the  ^^^^'^^^ 
deeds  and  muniments  aforesaid,  nor  any  one  or  any  part  thereof,  for  aft  to  acknow 
plea  the  plaintiff  says,  that  on  (be,  at  <k.c.,  he  requested  the  said  D.  ledge  a  fine^ 
that  he  would  come  to  fcc.,  before  I.  B.,  one  of  the  justices  of  &c.,  ^^^^  ^*uS 
to  make  cognizance  before  the  said  I.  B.,  of  the  tenements  afore-  pit; offered  him 
said  of  the  said  R.  upon  the  advice  of  the  counsel  of  the  plaintiff,  ^^^  ^**" 
so  that  a  fine  thereof,  in  form  of  law,  might  be  levied  to  the  use  of  ^    ' 
the  plaintiff  and  his  heirs ;  and  he  the  plaintiff  then  and  there  offer- 
ed to  the  said  D.  $10  for  his  costs  in  the  making  of  that  journey  ; 
and  the  said  D.  then  and  there  refused  to  do  it,  against  the  form  of 
the  condition  aforesaid  ^  and  this,  &c. :  Wherefore,  &c. 

Rejoinder.     And  the  said  D.,  not  acknowledging  any  thing  by  Rejoinder, 
the  said  plaintiff  above  alleged,  says,  that  the  said  plaintiff  did  not  ^^o^^rljio 
offer  to  him  the  said  D.  $10  for  his  costs,  about  the  making  of  tliat  for  dft's.  coats, 
journey  from  &c.,  to  Sic.,  as  the  plaintiff  hath  abpve  alleged  ;  and 
of  this  he  puts  himself  upon  the  country.     4  Ins.  Cler.  497  ;  Rast. 
Ent.  182. 

Plea.     And  the  said  D.  (a)  comes  and  defends  8m5.,  when  fac.,  P'«a-  nwaf** 
and  prays  oyer  (fee,  which  being  read  and  heard,  the  said  D.  says,  JIJrf<S?mce 
(oc^/o  non,)  because  he  says,  that  the  said  indenture  in  said  condition  to  a  bond,  for 
specified,  was  made  at  Stc.,  on  &ic.,  between  the  said  A.  B.  of  the  PJjf^^'STn'^ 
one  part,  and  the  said  D.  of  the  other  part,  the  counterpart  whereof  g^  indenture, 
the  said  D.  brings  here  into  Court,  bearing  dale  the  same  day  and  (a)  xwa  plea 
year;  by  which  said  indenture  the  said  D.,  for  the  considerations  is  varied  a  lit- 
thereio  mentioned,  had  demised  (fee,  and  by  tlie  same  indenture  did  ^^^^^  ^® 
demise  &c.  all  that  his  grist-mill  &c.,  [staling  the  substance  of  the  in-  Buppresiing 
denture  and  the  covenants ;]  and  (b)  the  said  D.  did  covenant  to  leave  »ome  verboai- 
the  mill-stones  upon  the  said  mill  at  the  expiration  of  the  aforesaid  J'  ^^^  ^  ^^ 
term,  as  good  as  when  he  entered,  or  else  to  give  satisfaction  in  ioienant  on 
money  for  so  much  as  they  should  be  worse,  according  to  the  dis^  which  Uie 
cretion  of  the  parUes,  that  viewed  the  same  at  first,  as  by  the  same  P^^^^fi^^Jl^ 

in  the  aUemaiwe,  it  was  necessaiy  to  show  which  was  performed.    Co.  Litt.  808  i  1  Lutw.  681 ; 
1  Saimd.  116,  notis. 
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To  nmvoKiff  iodenlure,  among  other  things,  more  faljy  appears ;  which  are  all 
^  covKiTAJiTs.  ^jjjj  singular  the  things  in  said  indenture  contained,  on  the  part  of 
("d^*'^*^*'*  him  the  said  D.  to  be  observed,  performed,  fulfiUed,  or  kept.  And 
covenante"to  ^^^  said  D.  further  saith,  that  he,  at  the  expiration  of  the  term  afore- 
the  aUema-  said,  left  two  miU-stones  in  and  upon  the  said  mill ;  and  that  the 
/iue.OTfn  the  parties,  who  first  viewed  the  mill-stones,  which  were  upon  the  said 
?nStniw^ihe  rai'l  at  the  time  of  the  entry  of  said  D.  into  that  mill,  have  not 
(}ft.miehthave  hitherto  agreed  how  much  the  said  mill-stones  by  him  left  at  the 
^ei^erfi^m^  expiration  of  said  term,  were  worse  than  the  said  mill-stones  in  and 
aneeon)y;9Dd  upon  the  said  mill  at  the  said  time  of  entry  of  him  the  said  D.  there- 
the  pit.  in  re-  upon,  (a)  And  the  said  D.  further  saith,  that  he  hath  well  andjtruly 
i'how'a'^rfl-  observed,  performed,  fulfilled,  and  kept  all  and  singular  other  the 
cuiar  breach.  Covenants,  promises,  grants,  and  agreements  contained,  specified,  and 
Cro.Eliz.749;  declared  in  the  said  indenture,  on  the  part  of  him  the  said  D.  to  be 
2Saun<L!fii-  observed,  performed^  fulfilled,  and  kept,  according  to  the  form  and 
1  Sauod  116,'  efifect  of  said  indenture ;  and  this,  &cc. :  Wherefore,  &c. 

Replication.     And  the  plaintiff  pray  oyer  (b)  of  the  indenture 

HepH^tion.      cfaresaid^  and  it  is  read  to  them  in  these  words  &c.  fac.,  which 

the  mill  were    being  read  and  heard,  the  plaintifi^  say,  {predudi  nony)  because 

damnified,  and  they  say,  tliat  at  the  time  when  the  said  D.  entered  upon  the  said 

not  paid  for.      |j,jj]  ^  jjj^,  demised,  as  before  is  set  forth,  to  vnt^  on  8ic.,  there  were 

^*tef^i**      ^^°  mill-stones  of  the  value  of  &c.  remaining  and  being  in  the  same 

^'     mill,  for  the  use  of  said  mill,  and  that  at  the  end  and  expiration  of 

the  term  of  years  in  said  indenture  above  mentioned,  the  said  D. 

did  not  leave  mill-stones,  in  or  upon  the  mill  aforesaid,  as  good  as 

the  said  two  mill-stones  were  at  the  said  time  of  the  entry  of  the  said 

D.  upon  the  said  miU  to  him  demised,  as  before  is  set  forth,  nor  hath 

given  any  satisfaction  in  money  to  any  person  whatever,  for  so  much 

as  the  said  mill-stones,  by  him  the  said  D.  in  the  same  mill  left,  were 

worse  than  the  said  two  mill-stones,  being  in  the  same  mill  at  the 

time  of  the  said  entry  of  said  D. ;  and  this,  (fee. :  Wherefore,  &c. 

Rejoinder.  No  REJOINDER.  And  the  said  D.  as  before  saidi,  that  he,  at  the  end 
uiSS*  "*^''  *°*^  expiration  of  the  term  aforesaid,  left  two  miU-stones  in  and  upon 
the  said  mill,  and  that  the  parties,  who  first  viewed  the  raill-stones. 
which  were  upon  said  mill  at  the  time  of  the  entry  of  him  the  said 
D.  into  that  mill,  have  not  hitherto  agreed  how  much  the  said  two 
mill-stones  by  him  left  at  the  expiration  of  the  said  term,  as  afore  is 
set  forth,  were  worse  than  the  said  mill-stones  in  and  upon  the  said 
mill  at  the  time  of  the  entry  of  him  the  said  D.  thereupon  j  and 
this,  &£c. :  Wherefore,  8ic.     3  Ld.  Raym.  187  &c. 

Note. — On  demurrer  to  this  rejoinder,  it  wag  adjudged  bad;  becaute 
when  the  obligee  coTenantB  to  do  a  particular  act,  or  an  act  to  be  appoint- 
ed by  a  third  person,  it  is  incumbent  on  him  who  is  to  do  the  act,  if  he 
S!!?^"  the  latter,  to  procure  the  appointment  1  Ld.  Raym.  879 ;  Cro. 
Eliz.  716;  Moor,  646.  ^ 

NOTES  ON  THE  PLEA  OP  PERFOBHANCE,  d&C. 

Where  the  condition  of  a  bond  consists  of  several  particular  things 
to  be  performed  by  the  obligor,  he  cannot  plead  a  general  perform- 
ance, but  must  set  forth  particularly  in  his  plea,  how  he  hath  performed 
each  particularthing,  and  lay  a  time  and  place  of  performance.  1  Sid. 
216 ;  i  Ley.  303 ;  Cro-  Jac.  369 ;  1  Buls.  43 ;  1  Show.  1.    For  the 
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role  of  pleading  is,  that  wherever  a  subject  comprehends  maldpticity  To  pvara: 
of  matters,  to  avoid  prolixity,  generality  of  pleading  is  allowed ;  as,  a  GOYSHAjrrt 
bond  to  return  ail  writs  &c. ;  or,  that  a  person  shall  account  for  aU 
sums  of  moneyt  which  he  received  ;  and  the  other  party  shall  be  put 
to  show  a  particular  breach.  But  if  there  be  any  thing  specific  in  the 
subject,  though  consisting  of  a  number  of  actSy  they  must  be  all  enu- 
merated ;  as,  on  a  covenant  ^'  to  enfeoff  aU  his  lands"  the  covenantor, 
in  showing  performance,  must  state  them  all ;  so,  if  one  be  bound 
"  to  pay  all  the  legacies  in  a  will,''  he  must  specify  them  all,  and  aver 
payment  of  each ;  and  the  reason  is,  because  all  these  facts  lie  within 
the  knowledge  of  the  party.  1  T.  R.  753 ;  Co.  Litt  303  b ;  Gro. 
Eliz.  253,  749 ;  1  Sid.  334 ;  1  Lutw.  421 ;  Com.  Plead.  2  V.  13, 
3H.  33. 

But  where  the  condition  is  to  perform  all  the  covenants  in  an  in- 
denture, the  defendant  may  plead  a  general  performance ;  and  it 
must  come  from  the  other  side,  to  show  the  contrary  in  some  particu- 
lar. Ca  Litt.  303  b;  Cro.  Eliz.  74»;  1  Lev.  303;  1  Sid.  215; 
S  Saund.  411.  Unless  some  of  the  covenants  be  in  the'negaiive,  for 
to  those  he  must  give  a  special  answer  in  the  negative.  Moor,  656 ; 
Cro.  Eliz.  856 ;  Sty.  163.  Or  in  the  disjunctive^  for  then  he  must 
show  which  of  them  he  performed.  Co.  Litt.  303  b ;  1  Lutw.  581. 
See  1  Saund.  116,  noHsy  (1)  Williams. 

And  the  plaintiff,  in  bis  r^lication  to  such  plea  of  general  per- 
formance, most  assign  a  particular  breach ;  for  he  cannot  go  to  issue 
on  an  averment  of  general  non-performance.  And  the  reason  is,  that 
the  question  may  be  reduced  to  certainty.  Sayer  v.  MimeSy  Cowp. 
575,  578.  And  such  replication  must  conclude  with  an  averment, 
and  not  to  the  country.     Ibid, 

In  Debt  on  bond  to  perform  covenants,  no  oyer  can  be  claimed  of 
the  indenture  &c.,  containing  the  covenants  by  the  defendant,  for  the 
plaintiff  does  not  make  a  profert  of  them  in  Court.  However,  if  oyer 
be  granted  in  such  case,  it  is  only  form,  and  is  good  on  general  de- 
murrer. 1  Saund.  9.  The  true  way  is,  for  the  defendant  to  set  out 
the  indenture  in  his  own  plea.  In  doing  this,  though  the  defendant 
must  state  it  truly,  yet  it  does  not  seem  necessary  to  set  out  the  whole 
of  the  indenture  d&c,  but  it  is  sufficient  to  state  the  substance  of  the 
indenture  &c.,  and  those  covenants  only^  which  he  has  engaged  to  per- 
form. For,  as  the  condition  of  the  bond  is  for  performance  of  cove- 
nants, to  which  the  obligor  has  agreed  to  by  the  indenture,  it  follows, 
that  it  is  enough  to  state  those  covenants,  and  that  he  has  complied 
with  them.  1  Saund.  9,  317  a,  (notis,)  52  ;  6  Mod.  237.  If  the  de- 
fendant omit  to  state,  or  falsely  state,  any  material  part  of  the  inden- 
ture &.C.,  which  he  is  bound  to  state,  the  only  way  for  the  plaintiff  to 
relieve  himself,  is  to  pray  oyer,  and  set  forth  the  whole  indenture,  and 
then  demur  to  the  plea ;  for  the  indenture,  on  oyer,  becomes  part  of 
the  plea.  1  Saund.  9,  {notis,)  316,  (and  notis*)  But  the  plaintff  can- 
not reply,  that  by  the  said  indenture  &/C.,  it  teas  further  agreed  so 
and  so.     Hutt.  33  ;  1  Keb.  513  ;  1  Str.  227. 

But  if  the  defendant  craves  oyer  of  the  indenture,  and  has  it,  (though 
this  be  not  regular  in  form,  for  he  ought  to  set  it  forth  in  his  plea 
without  oyer,)  and  do  not  set  forth  the  whole  deed,  or  misrecite  it, 
the  plaintiff  may  either  sign  judgment  as  for  want  of  a  plea,  (4  T.  R. 
370,)  or  he  may,  by  his  replication,  pray  that  the  deed  may  be  en- 
rolled, and  procure  it  to  be  truly  enrolled,  and  demur.  Com.  Plead. 
(P.  1.)  For  by  craving  oyer,  the  defendant  undertakes  to  set  out  the 
whole.     The  distinction  being,  that  where  a  party,  having  craved  oyer 
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TbYKuouff  of  a  deed  or  instninieiit,  does,  upon  raoh  oyer,  ninrecite  it,  ihe  ether 
coTEHAKTs.  gj^^  jg^^j  relieve  himself  hy  praying,  that  ike  deed  ^c  may  be  emroUei 
in  hoc  verba  f  but  where  a  person,  who  is  bonnd  to  set  out  a  deed  or 
instranient,  (as,  in  case  of  a  bond  to  perform  eorenants  contained  ia 
an  indenture,)  sets  it  out  with  Kprofert,  and  misrecites  it,  the  other  side 
may  relieve  himself,  by  praying  oyer  of  the  deed  d&c,  and  setting  it 
out  in  htee  verba.     1  »tr.  227. 

When  oyer  is  taken  of  a  bond  and  the  condition,  though  it  is  usual 
in  practice  not  to  set  forth  the  bond,  but  to  say,  '*  it  is  read  to  him  '* 
d&e.,  and  then  to  pray  oyer  of  the  condition,  and  set  it  ibrth  cU  large; 
yet,  regularly,  the  bond,  as  well  as  the  oondkon,  ought  to  be  entered 
at  large ;  for,  if  it  be  material  to  the  plaintiff,  that  the  bond  should  be 
set  forth,  he  may  in  his  Teplication  pray,  that  it  may  be  enrcdled,  and 
so  set  it  forth.  Garth.  301 ;  1  Lutw.  680,  686.  But,  if  no  use  is 
meant  to  be  made  of  the  bond,  there  seems  to  be  no  need  to  pray 
oyer  of  it  at  all,  or  enter  any  such  prayer,  but  it  is  sufficient  to  pray  oyet 
of  the  condition.  Lib.  Plac.  ^209,  pi.  220.  For,  the  bond  and  coo- 
dition  are  considered  as  distinct,  and  praying  oyer  of  one  does  not 
entitle  to  oyer  of  the  other,  but  it  must  be  demanded  of  both,  if  want* 
ed ;  and  therefore  oyer  ftiay  be  of  one  without  the  other.  1  Sannd« 
289 ;  6  Mod.  237.    See  1  Sauod.  9  b,  (nofts,  Williams.) 

ADDITIOJ^AL  JfOTS. 

In  Debt  on  bond,  where  the  defence  is,  that  there  has  been  no 
breach  of  the  condition,  the  defendant's  plea  of  performance,  where 
special,  must  depend  on  the  nature  of  the  condition  itself,  and  the 
acts  &c.  to  be  performed  or  complied  with,  which  it  contains.  Thus, 
if  the  condition  is  to  deliver  goods,  the  plea  will  be,  that  he  has  deHv^ 
ered  the  goods  ;  stating  the  time,,  place,  and  circumstances,  agreeably 
to  the  requirements  of  the  condition,  otherwise,  the  plea  will  be  bad ; 
and  the  rule  is  the  same  with  regard  to  all  analogous  cases.  Salk. 
498,  520.  For  it  is  sufficient  to  plead  performance  in  the  words  of 
the  condition.     IbicL 

Where  the  condition  is  to  perform  covenants,  the  defendant,  in  ex- 
cuse of  performance,  may  plead,  the  omission  of  the  plaintiff  to  perform 
some  act,  which  ought  previously  to  be  performed  on  his  part ;  or, 
that  the  plaintiff  prevented  him  &rC. :  where  the  act  is  to  be  performed 
to  the  plaintiff  himself,  he  may  plead  a  tender  and  refusal ;  but,  if  it 
is  to  be  performed  to  a  stranger,  a  tender  is  not  a  good  plea,  and 
nothing  will  answer •« but  performance;  or,  a  release  by  the  plaintiff; 
or,  a  pTe^,  that  the  plaintiff  prevented  him ;  or,  that  it  is  illegal  &c; 
or,  has  become  impossible  by  the  act  of  God.     See  Co.  Litt.  206  a. 

If  the  condition  is  in  the  alternative,  it  seems  to  be  a  good  distinc- 
tion, that,  where  one  part  becomes  impossible  by  the  act  of  God,  the 
obligor  must  perform  the  other  ;  but  where  the  obligee  himself  renders 
the  performance  of  one  alternative  impossible,  the  obligor  is  not  bound 
to  perform  the  other.     See  1  Pick.  286 ;  1  Mod.  265. 

Where  a  bond  is  given  for  the  performance  of  a  collateral  contract, 
a  plea  of  general  performance  is  bad,  without  setting  forth  the  whole 
contract ;  though  it  has  been  doubted,  whether  it  might  not  be  good, 
with  an  averment,  that  it  contained  no  negative  covenants,  or  cove- 
nants in  the  alternative.     See  4  East,  340. 

If  the  defendant  pleads  performance,  the  plaintiff,  in  his  replica- 
tion, must  set  forth  a  breach  ;  but  where  a  collateral  matter  is  pleaded, 
as,  a  release,  this  is  not  necessary.    Com.  Dig.  (2  W..33.) 
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21.  To  indemnify. 

Plua.     And  the  said  D.  comes  and  defends  the  force  and  injury,  To  uroxion- 
when  8ic.,  and  prays  an  hearing  of  the  writing  obligatory  aforesaid,  '^* 
in  the  declaration  aforesaid  mentbned,  and  of  the  condition  thereof,  ^^^^^S^ 
and  he  hath  them  as  follow,  to  toit^  [enter  them]  which  being  read  from  dower; 
and  beard,  the  said  D.  saith,  (actio  nan^)  because  he  saitb,  that  &;c.,  peifomiaiice. 
[recite  a  performance  with  the  condition  of  the  bond,  and  stating  The  words  of 
diat  the  said  A.  bath  not  claimed  dower  in  the  lands  8£c.,]  and  this  ^^°^  ^^ifL. 
the  said  D.  is  ready  to  verify:  Wherefore  he  prays  judgment,  if  w^"  ^  ^^ 
the  said  plaintiff  his  acticHi  aforesaid  thereof  against  him  to  have  or  demni/y  from 
maintain  ought,  &c.  dower,  the 

^  plea  should 

have  been  **  dod  damnificatus  *'  generally ;  but  if  <<  to  aequU  or  dUcHarge  from  dower,"  the 
fleaof  peifonnaaceisgood.    See  notes,  pos^.  ^ 

Replication.  And  the  said  plaintiff  saitb,  that  he  ought  not  to  Replication, 
be  precluded  from  having  his  action  aforesaid,  notwithstanding  any  »tetingadaim 
thing  by  the  said  D.  above  in  pleading  alleged,  because  he  saith,  that  ^  ^^^' 
the  said  G.  H.,  in  the  condition  of  the  writing  obligatory  aforesaid 
above  named,  in  bis  lifetime,  and  during  his  marriage  with  the  said 
A«,  his  wife,  was  seized  of  [stating  the  land]  in  the  condition  of  the 
said  writing  obKgatory  also  mentioned,  and  before  the  making  of  the 
said  writing  obligatory,  that  is  to  say,  on  Sec.,  by  bis  certain  deed 
duly  executed,  acknowledged,  and  r^orded  as  the  law  directs,  bar* 
gained,  sold,  and  conveyed  the  land  and  tenements,  with  the  appur- 
tenances, to  him  the  said  plaintiff,  to  have  and  to  hold  the  said  land 
and  tenements,  with  the  appurtenances,  to  the  said  plaintiff,  bis  heirs 
and  assigns  forever,  as  by  the  said  deed,  reference  being  thereunto 
had,  fully  and  clearly  appears,  and  as  by  the  said  writing  obligatory  is 
recited  &c. ;  by  virtue  of  which  said  deed  of  conveyance,  he  the  said 
plaintiff  was  seised  of  the  land  and  tenements  aforesaid,  with  the  ap- 
purtenances, in  bis  demesne  as  of  fee ;  and  the  said  plaintiff  being  so 
seised  thereof,  he  the  said  G.  afterwards,  and  before  the  day  of  the  im- 
petration  of  the  original  writ  of  the  said  plaintiff  in  this  cause,  to  tvitf 
on  &c«,  at  &c.,  died,  and  the  said  A.  survived  him  ;  and  afterwards, 
to  witf  on  d&c.,  she  the  said  A.  married  one  J.  J.,  by  means  whereof 
the  said  J.  and  A.,  in  right  of  the  said  A.  his  wife,  had  a  legal  right 
and  title  to  claim  and  iiave  the  third  part  of  the  land  and  tene- 
ments aforesaid,  with  the  appurtenances,  (which  the  said  G.  bad  sold 
and  conveyed  to  the  said  plaintiff  as  aforesaid,)  as  the  dower  of  the 
said  A.,  of  the  endowment  of  the  said  G.,  her  late  husband,  against 
the  said  plaintiff,  then  being  seised  of  the  said  land  and  tenements, 
with  the  appurtenances  in  his  demesne  as  of  fee,  in  the  manner 
aforesaid.  And  the  said  plaintiff  further  saith,  that  the  said  J.  after- 
wards, to  m^,  on  &c.,  at  o£c.,  having,  as  aforesaid,  a  legal  right  and 
title  to  claim  and  have  the  third  part  of  the  land  and  tenements 
afiMTesaid,  with  the  appurtenances,  for  the  said  A.  his  wife,  as  the 
dower  of  the  said  A.  of  the  endowment  of  the  said  G.,  her  late 
husband,  he  the  said  plaintiff  being  seised  of  the  said  land  and  tene- 
ments, with  the  appurtenances,  in  the  manner  aforesaid,  did  legally 
claim  the  third  part  of  the  said  land  and  tenements,  with  the  appurte- 
nances, for  the  dower  of  the  said  A.,  and  then  and  there  requested 
the  said  plaintiff  to  assign  the  same  to  the  said  A.,  then  the  wife  of 
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To  xmmMMu  the  said  J.,  contrary  to  the  form  and  efiect  of  the  sud  condition  of 
'^'  the  writing  obligatory  aforesaid ;  and  this  he  the  said  plaintiff  is 

ready  to  verify :  Wherefore  he  prays  judgment  and  his  debt  afore- 
said, together  with  his  damages,  occasioned  by  means  of  detaining 
the  same,  to  be  adjudged  to  him,  &c. 

Rejoinder.  Do-      REJOINDER.     And  the  said  D.  protesting  that  the  said  J.  did  not 

nyiog  Mich       ;^que3t  the  said  plaintiff  to  assign  to  the  said  A.,  then  wife  of  the  said 

mo   ower.  j^^  ^  ^j^j^j  ^^^  ^j.  ^^^  j^^j  ^^j  tenements  aforesaid,  with  the  appur* 

tenances,  for  the  dower  of  the  said  A.,  of  and  in  the  said  lanci  and 
tenements  with  the  appurtenances,  as  the  said  plaintiff  hath  above 
alleged ;  for  plea  nevertheless,  by  way  of  rejoinder,  the  said  D.  saith, 
that  the  said  J.  did  not  legally  claim  for  the  said  A.,  his  wife,  a  third 

I)art  of  the  land  and  tenements  aforesaid,  with  the  appurtenances, 
or  the  dower  of  the  said  A.,  contrary  to  the  form  of  the  condition 
of  the  said  writing  obligatory,  as  the  said  plaintiff  hath  above  alleged  ; 
and  this  he  the  said  D«  is  ready  to  verify  :  Wherefore,  as  before,  he 

Erays  judgment,  and  that  the  said  plaintiff  may  be  precluded  from 
aving  his  action  aforesaid  against  him,  &c. 
Surrejoindei.         StjaREJOiNDEiu     And  the  Said  plaintiff,  as  above,  saith,  that  the 
clSdnTof  dower  *®*^  ^'  *^'^  legally  claim  for  the  saici  A.,  his  wife,  a  third  part  of  the 
and  iMue.        lamd  and  tenements  aforesaid,  with  the  appurtenances,  for  the  dower 
of  the  said  A.,  contrary  to  the  form  of  the  condition  of  the  said 
writing  obligatory,  as  the  said  plaintiff  hath  above  alleged ;  and  this 
be  the  said  plaintiff  prays  may  be  inquired  of  by  the  country ;  and 
the  said  D.  prays  likewise  the  same.     2  Harr.  559 ;  Tho.  Eat. 
197,  198. 

Plea,  that  dit       Pjlea.     And  the  said  D.  comes  and  defends  &c.,  when  &c.,  and 

moMy'^Md^  P^*J'^  ^y®*^  ^'^  ^'*'^'*  ^^'"8  read  ^^^  heard,  the  said  D.  says,  (actio 
acquuied  and  ^^^^^i)  because  he  says,  that  he  paid  to  the  said  A.  A.  $bO  on  the 
dUchamdih^  Scc.  day  of  &CC.,  which  he  and  the  said  B.  B.  and  C.  C,  or  one  of 
plaintiff  them,  ought  upon  the  same  day  to  have  paid  to  the  said  A.  A.,  ac- 

cording to  the  form  and  effect  of  the  condidon  aforesaid  of  said 
S  P  4  ina       ^^^  writing  obligatory,  to  wU^  at  the  mansion-house  of  ihe  said 
Cler.  444 ; '      ^'  ^•f  ^^  ^*  j  ^^^  SO  the  said  D.  says,  that  by  reason  of  the  pay- 
Bro.  Red.'i98,  ment.  aforesaid  of  the  said  $50,  by  him  the  said  D.  to  the  said  A.  A. 
840  -  ci  Am    ^  aforesaid  made  on  the  said  &c.  day  of  &c.,  Ae  acquitted  €umI  eocon- 
82;  Hans.  118.  ^^^^  the  plaintiff,  his  heirs,  executors,  and  administrators,  of  and 
from  the  said  recited  writing  obligatory,  and  of  all  sum  and  sums  of 
money  in  the  same  condition  thereof  mentioned  and  contained,  ac- 
cording to  the  form  and  effect  of  the  condition  aforesaid  ;  and  this, 
fac. :  Wherefore,  &c. 

D^nyi^^  Replication.  And  the  plaintiff'  says,  {predudi  norij)  because 
payment.  he  says,  that  the  said  D.  did  not  pay  to  the  said  A.  A.  the  said  ^50 
on  the  said  &£c.  day  of  &c.,  in  the  condition  of  the  said  recited 
writing  obligatory  above  mentioned,  which  the  said  D.  and  B.  B. 
and  C.  C,  or  one  of  them,  ought  on  tho  same  day  to  have  paid  to 
the  said  A.  A.,  according  to  the  form  and  effect  of  the  same  recited 
writing  obligatory,  as  the  said  D.  hath  above  alleged ;  and  this  be 
prays  may  be  inquired,  &c.     4  Ins.  Cler.  41 1  ;  Thomp.  Ent.  184. 

Sem^^^  PLEi^-  And  the  said  D.  comes  and  defends  fcc,  when  &c.,  and 
0o\^^^  prays  oyer  &c.,  which  being  read  &c.,  (actioiwn^)  because  he  says, 
the  pit.  that  he  on  &c.  paid  to  the  said  A.  A.  $50,  which  he  the  said  I). 
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and  B.  B.,  or  one  of  them,  ought  on  the  same  day  to  have  paid  to  To  uiftxacvx- 
the  said  A.  A. ;  whereby  the  said  D.  acquittedj  exonerated^  and  ■^* 
indemnified  the  said  plaintiff  from  all   actions,  suits,  complaints,  g  p  4  in^ 
damages,  and  molestations  whatsoever,  which  in  any  way  could  cier.  4i6; 
happen  by  reason  of  the  writing  obligatory  aforesaid,  to  the  said  Bro.  Red.  194; 

A.  A.  in  lorm  aforesaid  made,  as  the  said  D.  and  B.  B.  or  one  of  ^^,°*^*  ^"** 
them,  ought  to  hav«  acquitted^  exonerated,  and  indemnified^  accord- 
ing to  the  form  and  efiect  of  the  condition  aforesaid ;  and  this,  &c. : 
Wherefore,  8cc. 

Replication.     And  the  plaintiff,  {predudi  non^)  because  pro-  Replication, 
testing  that  the  said  D.  hath  not  acquitted,  exonerated,  or  indemnifi-  ^^^^  t^* 
ed  the  plaintiff  from  all  actions,  suits,  complaints,  damages,  or  mo-  q^(j  lu^^lm 
lestations  whatever,  which  in  any  way  could  come  by  reason  of  the  diat  dft  did 
writing  obligatory  aforesaid,  as  the  said  D.  hath  above  alleged  ;  for  "<>*  P»y  *® 
plea  the  plaintiff  says,  that  the  said  D.  did  not,  on  &ic.,  pay  to  the  °^°°*y* 
said  A.  A.  the  said  $50,  which  on  the  same  day  the  said  D.  and 

B.  B.,  or  one  of  them,  ought  to  have  paid  to  the  said  A.  A.,  accord- 
ing to  the  form  and  effect  of  the  said  condition,  as  the  said  D.  hath 
above  alleged  ;  and  this,  &c. :  Wherefore,  be. 

Rejoinder.     And  the  said  D.  as  before  says,  that  he,  on  &£c.,  Rejoinder. 
paid  to  the  said  A.  A.  $60,  which  he  the  said  D.  and  B.  B.,  or  one  I^^^^^^^y. 
of  ihera,  ought  on  the  same  day  to  have  paid  to  the  said  A.  A. 
according  to  the  form  and  effect  of  the  condition  aforesaid  ;  and  of 
this  he  puts  himself  on  the  country,  Sec.     4  Ins.  Cler.  412  ;  Bro. 
Red.  193. 

NoTK. — ^For  remarin  on  these  pleading^s,  see  the  notes  under  the  next 
ensoti^  plea.  According  to  the  general  rules  of  pleading,  the  last  replica- 
tion ought  to  have  concluded  to  the  country ;  but  the  precedents  are  both 
ways. 

Plea.  And  the  said  D.  comes  and  defends  &c.,  when  &c.,  J^JJ\g^^ 
and  prays  oyer,  8ic.  &c,,  which  being  read  and  heard,  the  said  D.  ^^  nTme 
says,  {actio  nan,)  because  he  says  that  (a)  the  plaintiff  from  the  j^. '  ' 

time  of  the  making  of  said  writing  obligatory  to  the  dajr  of  the  com-  ^^y  If  pit.  is 
mencement  of  this  action,  [or  since,]  was  not  damnijUd,  by  reason  executor,  say. 
of  any  thing  in  the  said  condition  of  said  writing  obligatory  men-  ][^t  j^^^aid 
tioaed ;  and  this  the  said  D.  is  ready  to  verify :  Wherefore,  fac.  ufetoe.  or  the 
See  5  Went.  533,  534.  ^}^  «ft«  Ws 

'  /  decease,   orom 

Ae  time  of  making  the  writing  oWigatory  aforesaid,  hiUierto  were  not  damnified,  nor  was  either 
of  them  damnified,  concemmg  or  by  reason  of  any  matter,  cause,  or  Uihig  in  the  condiUon,  &c, 
Ac."    2  liUy,  Ent.  494. 

NoTE.--Thi8  is  the  proper  plea  in  all  cases  of  conditions  to  indmnify^  and 
umt  harmless,  and  if  there  be  any  damage,  the  plaintiff  must  reply  it.  (6)  Cro.  C6)In  Halland 
Jac.  363,  634 ;  1  Ler.  194 ;  2  Wils.  126  ;  5  T.  R.  309,  310,  Cox  v.  Joseph.  ^^^*  f^^ 
This  plea,  however,  cannot  be  pleaded  where  the  condition  is  to  ducharge  courtsaid  that 
or  acquit  the  plaintiff  from  such  a  bond,  or  other  particular  thing ;  for  there  ^j^^  ^^^  ^^^^ 
the  defendant  must  set  forth  affirmatively  the  special  manner  of  perform-  ^q  bonds  of 
ance.    Cro.  Eliz.  914 ;  1  Leo.  71,  72 ;  3  Mod.  252 ;  5  Mod.  243.     But  if  the  indemnity  are, 
condition  be  to  discharge  and  acquit  the  plaintiff/rom  any  damage  by  reason  non  damnifica- 
ofsQchabond  or  other  particular  thing,  the  plea  of  non  damnijicaius  ia  Hu\  or,  by 
good;  for  that  is  in  truth  the  same  thing  with  a  condition  to  indemnify  and  pU.  sowniauit. 
aave  harmless.     Carth.375  ;  1  Saund.  117,  note  (1.) 

If  to  a  condition  to  indemnify  and  saee  harmless,  the  defendant  plead,  (c)  (c)  l  Saund. 
« that,  from  the  time  of  making  the  said  writing  obligatory  hitherto,  he  hath  115. 

38 
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To  utdImni-    s&red  and  kept  harmless  and  indemnified,  the  plaintiff  from  all  troubles, 
FT,  suits,  ioconFeniences,  damages,  and  molestations  of  and  from  and  by  the 

said  A.  B.  in  said  condition  named,  or  any  other  by  his  means  or  procure- 
ment; and  this,  &c.;"  this  general  way  of  pleading  is  bad  upon  special  de- 
(a)  The  prop-  nmrrer,  (a)  for  the  party  ought  regularly  to  show  how  he  has  saved  harm- 
nl^wn  nn«  less  *c.,  that  the  Court  may  judge  of  its  sufficiency  ;  but  it  is  only  form, 
.!?I«;fi!foI„.  and  therefore  good  if  the  plaintiff  pleads  or  demurs  generally.  Cro.  Elix. 
aammncaius.     ^^^  ^  ^^  ^^^  ^^^^  ^^^^  ^^^ .  ^  g^^  681 ;  2  L.  Raym.  1416, 1449;  1  her. 

194;  1  Saund.  117,   Note  (1.) 

Replication.  REPLICATION.  And  the  plaintffi  say,  {predudi  non,)  because 
To  condition  they  say,  that  before  the  time  of  making  the  writing  obligatory  above 
o^ntt1?Sito  specified  in  said  declaration,  to  vnt,  on  fac.,  at  &c.,  the  plaintiffs  at 
isS7Siat  A.  B.  the  special  instance  and  request,  [and  for  the  proper  debt,]  (6)  of 
commenced  a  the  said  D.  by  their  writing  obligatory,  sealed  with  their  seals,'  be- 
pU*  ^°*^  ^®"^®  bound  to  A.  B.  mentioned  in  said  condition,  in  the  penal  sum 
s  P  Co  Ent  °f  ^^^^»  ^'^^  ^  condition  for  payment  of  $103,  at  a  certain  day 
i89-€niftl9i.  specified  in  the  said  condition, then  to  come,  and  now  past;  and  for 
that  the  said  $103  were  not  paid  to  the  said  A.  B.  on  the  day 
if  It  beueoes^  mentioned  in  the  said  condition,  the  said  A.  B.  afterwards,  to  wit^ 
saiy  to  aver,  on  &tc..  Sued  the  plaintiffs  at  law,  [by  a  writ  of  attachment  returna- 
the*  ro  cTdebt  ^'®  *^  ^^^  Court  of  Common  Pleas,  holden,  &c.  &c.  in  a  plea  of 
oftifewidD;  Debt,]  to  recover  the  said  penal  sum  of  $200,  upon  the  said  writ- 
for,  in  the  re-  ing  obligatory,  made  as  aforesaid  by  them  to  said  A.  B.,  and  en- 
Jectionwas  not  ^^^^ored  to  arrest  the  said  plaintiffs  for  the  said  debt  [upon  the  writ 
regarded  by  aforesaid ;]  whereby  the  plaintiffi  durst  not  themselves  transact 
the  Court  their  lawful  business  through  fear  of  being  arrested  and  imprisoned 
1  Lev?  w"*^  *  f°^  *®  said  sum  of  $200  ;  and  so  the  said  D.  hath  not  saved,  pre- 
The  ciause'of  served,  and  indemnified  the  plaintifis  from  all  suits,  inconveniences, 
the  plea,  *<uid  and  molestations;  from  and  by  the  said  A.  B.  according  to  the  form 
hath  not  say-  ^^^  effect  of  the  said  condition  of  said  writing  obligatory  above- 
cd,"  &c.,       mentioned   in  said   declaration;    and  this,  &c. :  Wherefore,  &c. 

Beems  unne-     j  Saund.  115. 

cessary  and 

improper  ;   for  there  is  a  particular  breach  alleged  before.    1  Saund.  285  a,  (note  7.) 

Note. — The  parts  in  crotchets  were  not  in  the  plea ;  but  it  seems  the 
omission  would  hare  been  bad  on  special  demurrer.    See  1  Ler.  195. 

Replication  to      REPLICATION,      (c)  And    the  said  D.   saith,   {predudi  norij) 
axondition  of  because  he  saith,  that  the  said  D.  did  not  on  the  day  of  payment, 
indemnity » that  in  the  condition  aforesaid  specified,  pay  to  the  said  A.  B.  any  part 
pelieTto^pay    °^  *^  money  in  the  condition  of  the  aforesaid  writing  obligatory 
the  money.      mentioned,  according  to  the  writing  obligatory  aforesaid,  in  the  same 
(c)  The  plea    condition  recited  ;  by  reason  whereof,  the  plaintiff  afterwards,  to 
was*  non  dam-  unt^  on  &c.,  at  &£c.,  for  the  discharging  himself  of  and  from  the  said 
nificatus,'         writing  obligatory,  in  the  condition  aforesaid  recited,  was  compelled 
to  pay  and  satisfy  the  said  sum  of  money,  in  the  declaration  afore- 
said mentioned  ;  and  thus  tlie  plaintiff  saitli,  that  he,  after  the  mak- 
ing of  the  writing  obligatory  aforesaid,  here  in  Court  produced,  was 
damnified  by  reason  of  the  writing  obligatory  aforesaid^  in  tlie  con- 
dition aforesaid  above  recited  ;  and  this,  fac. :  Wherefore,  &c,     2 
Harr.  Ent.  618. 

f  pSt^f^^non        ^^^^i^^^TioN.     And  Uie  plaintiiB  say,  (predudi  non,)  because, 
damnificatusoa  a  bond  for  maintenance  of  a  bastard  child. 
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they  say,  (a)  that  the  said  child,  in  the  said  condition  mentioned,  To  zbrdsmki- 
was  born  within  the  town  of  &c.,  and  that  neither  the  said  D.  nor  ""• 
any  other  person  after  the  making  of  the  said  writing  obligatory,  and  ^^^  noTbom' 
before  the  commencement  of  this  suit,  to  wit^  for  the  space  of  one  at  the  time  of 
month  from  &c.,  provided  any  maintenance  or  nourishment  for  the  ?*®5^^?S  *<^ 
said  child ;  wherefore  the  inmbitants  of  said  town  of  ^c,  lest  the  Jt!ovid^f^^ 
child  should  perish  through  hunger  and  cold  during  the  whole  time  "  that  the  'saiti 
aforesaid,  at  &c.,  were  obliged  to  lay  out  and  expend,  and  did  lay  ^*  ?\??  ^'\ 
out  and  expend  the  sum  of  8z^.,  for  the  maintenance,  nourishing,  ^  making  ta\d 
and  bringing  up  of  the  said  child  for  the  time  aforesaid,  and  so  the  wiitingobiiga- 
said  inmbitants  are  damnified  j  and  this  they  are  ready  to  verify  :  *?'y;  ^^  ®°" 
Wbereiore,  &C.  male  child,  to 

wU,  at  &c, 
which  said  child*  after  ^e  making  &c.,  and  before  the  commencement  &c.,  to  wit,  on  &c.,  was  born 
a  bastaxd  In  said  town  of  &c. ;  and  that  neither  the  said  D.  nor  any  other  person*  dming  a  long  spac; 
of  time,  alter  the  birth  of  said  child,  and  before  the  commencement  €cc.,  did  provide  any  maiotc- 
nance  or  nourishment  for  said  chUd;  by  reason  whereof,  the  said  inhabitants,  lest  the  said  chill 
should  have  perished  for  want  of  nourishment  during  that  time,  were  obliged  to  pay  and  expend  a 
lam  sum  or  money,  to  wit,  &e.,  for  maintenance  &c;  and  this  the  plainti£&  are  ready  to  verify." 
6  Went.  493. 

Rejoinder.    And  the  said  D.  says,  tliat  he  the  said  D«  for  the  Rejoinder, 
said  space  of  one  month,    from  &£c.  would  have  nourished  and  Tender  and 
maintained  the  said  child  at  his  own  costs  and  charges,  and  on  the  '®^^^* 
said  &c.  day  of  8£c.,  at  Sic.,  offered  to  the  plaintifis  to  nourish  and 
maintain  the  said  child   at   his  own   costs  and  charges,  and  the 
plaintifi^  tlien  and  there  refused  to  permit  him  the  said  D.  to  nour- 
ish and  maintain  the  child  at  his  own  costs  and  charges ;  but  the  ^«  l  H.  Bi. 
plainti£%  of  their  own  wrong  and  against  the  will  of  him  the  said  D.  jJ^J^nt.*^^  " 
then  and  there  put  the  said  child  to  nurse,  and  for  the  nursing  and 
maintenance  of  the  said  child  of  their  own  wrong  paid  the  said  sum 
of  £cc. ;  and  this,  &c. :  Wherefore,  &;c.     2  Saund.  82. 

Note. — This  rejoinder  was  adjudged  a  departure  from  the  plea ;  and  that 
the  defendant  ought  to  have  pleaded  it  at  first  in  his  plea  in  bar. 

Rejoinder.  And  the  said  D.  (6)  protesting  that  the  said  bast-  S^^rep?k»tion 
ard  child  did  not  become  and  continue  chargeable  to  the  inhabitants  ofmaintenanc 
of  said  town  of  &c.,  as  the  said  plaintiffs  have  alleged  above  in  their  P°  themargi.i 
replication ;  for  a  rejoinder  in  this  behalf  the  said  D.  says,  that  the  xiot**Sm&fiei\ 
said  child  was  brought  up  and  maintained  by  the  said  A.  B.  [the  n,^  orthe  dn. 
mother3  from  its  birth  hitherto,  and  not  by  said  inhabitants  of  &x;. ;  mav  reply  gen- 
without  this,  that  the  said  inhabitants  of  &c.  are  damnified  in  man-  S*^*^d"i^ab- 
ner  and  form  as  the  plaintiffi  have  by  their  replication  above  al-  itauts  are  no- 
leged  ;  and  this  he  is  ready  to  verify :  Wherefore,  fiw5.  6  Went.  493.  damnified  by 

reason  of  tiij 
said  bastard  child,  in  said  condition  mentioned,  in  manner  and  form  as]  the  plaintifls  have  above  ia 
tiiieir  replication  alleged ;  and  of  this  he  puis  himseffupon  the  country.**  '  6  Went.  505. 

Replication.     And  the  plaintiff  say,  [predudi  non^)  because  Replication. 
Ihey  say,  that  the  inhabitants  of  he.  were  damnified  by  reason  of  Sfication^to  a 
the  maintenance  and  bringing  up  of  said  female  child,  in  said  con-  piea  of  non 
dition  of  said  writing  obligatory  mentioned,  to  wit,  at  &c.,  contrary  damnificatusto 
to  the  true  intent  and  meaning  of  said  condition  of  said  writing  ob-  ^****^y     ^  ' 
ligatory ;  and  tiiis  they  pray  may  be  inquired  of  by  the  country. 
Mich.  T.  18  Geo.  II;  6  Went.  499.  Wm.^Eyre. 

Note. — Qotere,  if  this  replication  be  good  ?  for  it  seems  too  general.    In 
Sayre  v.  Jtftnnf,  Cowp.  578,  Ld.  Mansfield  says,  <<  that  it  is  a  rule  of  plead- 
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To  iVDXiori-  ing,  that  yov  cannot  go  to  issae  on  a  general  avermeni  of  perfimmmce ;  and 
FT.  the  reason  is,  that  the  question  may  be  brought  to  some  degree  of  certain- 

ty, and  notice  given  of  what  is  to  be  agitated  at  the  trial.  When  a  partic- 
ular breach  is  assigned,  there  an  affirmatiye  is  offered  on  one  side,  upon 
which  the  other  may  take  issue."  Is  not  this  reasoning  applicable  to  the 
above  replication  ? 

Sl?'^*d**tf*      Plea.     And  the  said  D.  comes  &c.,  when  &c.,  and  says,  {actio 

plto.^are"dam-  ^^^O  because  he  says,  that  if  the  plaintiffi  have  at  snj  time  from 

nified,  it  is  of   the  making  of  the  said  bond,  hitherto  been  damnified,  by  reason  that 

their  own        ^q  gajj  j)^  jjj  ^ot,  after  the  making  of  the  said  bond,  provide 

T"^"**  maintenance  and  nourishment  for  said  ckUd,  or  if  they  have  been 

i^/'^  '      '  damnified  by  reason  of  any  costs,  charges,  damages,  or  expenses, 

touching  the  same,  they  have  been  so  damnified  of  their  own  proper 

and  voluntary  acts  and  wrongs,  and  against  the  will  of  the  said  D.  ; 

and  this,  &;c. :  Wherefore,  &c.     See  5  Went.  496. 

Replication.  REPLICATION.  And  the  plaintifi  say,  ( predudi  non^)  because  they 

Pits,  expended  gay,  that  ffom  and  after  the  making  of  said  bond,  and  until  the  com- 
mon^  toTup-  mencement  of  this  action,  neither  the  said  D.  nor  any  other  person  in 
port  said  child,  his  behalf,  provided  maintenance  or  nourishment  for  said  child  ; 
and  not  of  wherefore  the  said  inhabitants  of  said  town  of  fac.,  lest  the  said  child 
wrong?^  should  perish  for  want  of  nourishment  and  maintenance,  were  forced 

(a)  "Are  ^o  expend,  and  did  expend,  a  large  sum  of  money,  to  wit^  &c.,  in 
damnified  by  providing  maintenance  and  nourishment  for  said  child,  during  all 
premU^^in^  the  time  aforesaid  ;  and  so  the  said  inhabitants  were,  (a)  otherwise 
said  writing  than  of  their  own  wrong,  damnified  by  reason  of  the  maintenance  of 
obligatory  said  child  ;  and  this,  8;^. :  Wherefore,  &c.  See  5  Went.  497,  and 
SSw^'aV.,    I^^"S-  8,  and  2  Saund.  82. 

that  they  have  been  so  damnified  of  their  own  proper  and  voluntaiy  acts  or  wrong,  or  against  the 
will  of  said  D ;  and  tiu»,  &c."    6  Went  498.  ^  o-       -o 

Rejoinder.  Of  Rejoinber.  And  the  said  D.  as  before,  says,  that  the  said  in- 
wrong.^'*^  habitants  (6)  have  been  damnified  of  their  own  proper  and  volua- 
(()  "  Had  laid  ^^ry  acts  and  wrongs,  and  against  the  will  of  said  D.  as  the  said  D. 
out  the  money  hath  above  in  his  plea  alleged ;  and  of  this  he  puts  himself  upon  the 
menUoned  in   country.     6  Went.  498. 

their  replica-  '' 

tion  aforesaid,  of  their  own  wrong,  and  were  damnified  of  their  own  wrong."    Doug.  8. 

Note. — In  the  pleadings  of  the  defendant  ahoTe,  it  may  perhaps  he  ques- 
tioned, whether  alleging  g^enerally,  that  plaintiffs  were  damnified  of  their 
own  wrong,  without  saying  Aoto,  is  sufficient.  In  the  case  in  Douglas,  (8,) 
the  cau§e  is  stated,  and  the  plea  then  concludes  de  sua  injuria.  If  this 
general  plea  he  sufficient,  then  it  might  he  said,  that  a  general  replication 
would  he  sufficient;  for  though  particular  facts  of  justification  he  stated  in 
the  replication,  yet  thev  are  only  inducement,  and  the  plea  must  conclnde 
with  a  traverse  of  the  de  ma  injuria;  which,  therefore,  will  be  the  isBiie. 
But  Quiere. 

Plea.   Offer  to      Plea.    And  the  said  D.  comes  and  defends  be.,  when  be.,  and 

chUd*""  ^^     ^?^'  (crcrio  tion,)  because  he  says,  that  from  the  time  of  making  the 

bond  to  indem-  writing  obligatory  aforesaid,  until  after  the  be.  day  &c.,  the  plain- 

fy,  &c.  tiffs  were  not  in  any  wise  damnified  concerning  the  premises  in  said 

condition  mentioned ;  and  on  the  said  &c.  day  of  &c.,  he  the  said 

D.  was  ready,  and  offered  the  plaintiffi  to  take  and  receive  the  said 

child  into  his  own  keeping,  and  to  provide  for,  and  maintain  said 

child,  at  his  own  charge  and  expense,  and  thereby  to  save  harmless 

the  inhabitants  aforesaid,  from  all  charges  touching  the  same ;  and 
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dien  and  there  requested  the  plaiotiffi  to  deliver  the  said  child  to  To 
him  the  said  D.  for  the  purposes  aforesaid  ;  which  the  plaintifrs  then  ^' 
and  there  refused  to  do.  And  the  said  D.  further  saith,  that  he 
from  the  time  of  making  said  writing  obligatory  always  hitherto  hath 
been  ready  and  willing  to  take  said  child  into  his  own  keeping,  &c.» 
[as  before,]  but  the  said  child  hath  never  bef  n  delivered  or  offered 
to  him ;  and  this,  &c. :  Wherefore,  &c. 

Replication.    And  the  plaintiffi  say,  {predvdi  norij)  because  R^pHation, 
they  say,  that  the  said  D.  did  not  offer  to  take  and  receive  the  said  qi^^'  ^. 
child  into  his  own  keeping,  and  to  provide  for  and  maintain  said  ' 
child  at  his  own  charge  and  expense,  in  manner  and  form  as  the 
said  D.  hath  above  in  pleading  alleged  ;  and  this  they  pray  may  be 
inquired  of  by  the  country. 

NoTE.-^See  5  Went  491,  494,  495,  600,  for  pleas  in  siinikr  caset. 

22.  To  perform  Awards. 

Plka.    And  the  said  D.  comes  and  defends  &c.,  when  &c.,  to  pketorh 
and  prays  oyer,  &c.  &c. ;  which  bein?  read  and  heard,  the  said  awaboi. 
D.  says,  [actio  non^)  because  he  says,  mat  the  said  arbitrators,  in  P'***   No 
the  said  condition  abovenamed,  made  no  award,  order,  or  judgment,  jy^y^^  in^bond 
of  and  upon  tlie  premises  above  specified  in  the  condition  of  the  said  for  perfonn- 
writing  obligatory,  on  (a)  or  before  the  &c.  day  of  &c. ;  and  the  •»««  ^^J^^^ 
said  D.  further  says,  that  the  umpire  chosen  by  the  said  arbitrators,  ^'  !"^^' 
made  no  umpirage,  determination,  or  judgment,  of  and  upon  the  g^{ed  io  the^ 
premises,  above  likewise  mentioned,  in  the  condition  of  the  said  coodidon. 
writing  obligatory,  on  or  before  the  said  &c.  day  of  Szx:.,  in  the 
said  condition  abovementioned ;  and  (6)  that  no  suits,  actions,  debts,  W  The  con* 
trespasses,  bills,  bonds,  judgments,  executions,  or  other  things  what-  i^^cmvA 
soever,  have  arisen  by  or  from  any  pretence  or  color  of  the  said  F.  dUwhaige  from 
in  the  condition  of  the  said  writing  obligatory  abovenamed,  from  the  ^i^^>  ^'* 
day  of  the  date  of  the  said  writing  obligatory  hitherto;  and  this 
the  said  D.  is  ready  to  verify :  Wherefore,  be.    ^ 

RepLicATioN^.  And  the  plaintiff  says,  (predudi  non^)  because  he  Replication, 
says,  that  well  and  true  it  is,  that  the  said  arbitrators  abovenamed  in  An  award  by 
the  said  condition,  did  not  make  any  award,  order,  or  judgment,  of  ***®  «n»P««- 
and  upon  the  premises  in  tlie  said  condition  above  mentioned,  in 
manner  and  form  as  the  said  D.  has  above  thereof  in  pleading  alleg- 
ed ;  but  the  plaintiff  further  says,  that  the  said  arbitrators,  alter  the 
making  the  said  writing  obligatory,  to  toiij  on  &c.,  m  the  said  con- 
dition above  mentioned,  at  be.,  did  duly  choose  A.  B.,  of  be., 
being  an  indifierent  person,  to  be  an  umpire,  to  make  final  end,  de- 
termination, and  judgment,  between  the  said  parties  of  and  upon  the 
iiremises,  in  the  said  condition  above  mentioned,  according  to  the 
brm  and  effect  of  the  said  condition ;  which  said  umpire  so  chosen, 
afterwards,  and  before  the  said  be.  day  of  be.,  at  be.,  having 
taken  upon  himself  the  burden  of  awarding,  ordering,  and  finally 
determining  the  said  premises,  in  the  said  condition  above  likewise 
mentioned,  by  his  certain  writing  of  umpirage,  indented,  under  his 
band  and  seal,  (and  to  the  Court  now  here  ^wn,  the  date  whereof 
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To  PBBTOSM    is  the  day  and  year  aforesaid,)  did  order,  award,  determine,  and 
▲WABD8.         adjudge,  of  and  upon  the  said  premises,  that  the  said  D.,  his  exec- 
utors or  adminbtrators,  should  pay  to  the  plaintiff,  his  executcN?  Szc., 
$6,  upon  the  be.  day  of  be.,  then  instant,  at  or  in  &c.,  situate  be., 
in  satisfaction  and  discharge  of  all  controFersies  and  demands  be- 
tween the  said    parties,  before  the    be*  day  of  be. ;   and  that 
BrMdu  Nod-  there  should  be  an  end  of  them  forever ;  and  that  the  said  parties 
payment^r      should  henceforth  be  friends,  as  by  the  said  award  more  fully  appears, 
money  award-   ^^  ^^  plaintiff  in  fact  says,  that  the  said  D.  afterwards,  to  wit, 
on  &c.,  at  be.,  had  notice  of  the  said  award  in  form  sdToresaid 
made  ;  and  that  he  has  not  paid  the  plaintiff  the  said  $6,  upon  the 
said  be.  day  of  be.,  acc-ording  to  the  form  and  efiect  of  said 
award ;  and  this  he  is  ready  to  verify :  Wherefore,  be.  1  Saund.  62. 

NoTs. — ^The  replication  was  holden  good  on  demorrer.  In  pleading  an 
award,  a  breach  must  always  be  assign^  by  the  plaintiff,  though  the  de- 
fendant pleads  matter  ohIt  in  excuse;  so  that  the  Court  may  judge  wheth- 
er the  award  be  g^ood,  and  a  breach  in  that  part  which  is  good. 

JLODTmOJ^TAL  J^OTE. 

When  a  bond  was  given,  conditioned  for  the  perforaianoe  of  an  award  Xo 
be  made  within  a  limited  time,  and  the  parties,  by  deeds  poll  inteichaugear 
bly  delivered,  granted  further  Ume  to  the  arbitrators,  within  which  to 
make  their  award,  an  award  havings  been  made  within  the  extended  time, 
it  was  held  that  an  action  was  maintainable  upon  the  bond.  The  legal  ef- 
fect of  the  second  deed,  being  to  continue  the  bond  in  force,  subject  to  a 
defeasance,  for  the  performance  of  an  award,  made  within  the  extended 
time.    2  Bam.  &  Cr.  179. 

imid  ^^  Plea.    And  the  said  D.  comes  and  defends  be.,  when  be. 

In  2  Saund.  *°^  P"^^^  ^^^"^  ^^  ^®  ^*^  Writing  obligatory,  and  it  is  read  to  him, 

184,  though  8w5' ;  be  also  prays  oyer  of  the  condition  of  said  writing  obligatory, 

the  condition  and  it  is  read  to  him  in  these  words,  to  wU^  be.  be. ;  which  being 

IL"a^S.  ^^^  ^^  heard,  the  said  D.  says,  (actio  no»,)  because  he  says, 

ready  to  be  that  the  said  A.  B.  and  C,  the  said  arbitrators  in  the  said  condi- 

delivered  at  a  tion  above  mentioned,  (a)  on  or  before  the  said  be.  day  of  be., 

and^Sace,^^  specified  in  the  said  condition  above  mentioned,  made  no  award  in 

plea  is  more  writiog  of,  and  upon  the  said  premises,  ready  to  be  delivered  to  the 

general.  said  parties,  to  witj  at  be.,  according  to  the  tenor  and  effect  of  the 

(a)  « Did  not  said  condition  :  (b)  and  this  he  is  ready  to  verify  :  Wherefore,  be- 

make  any  ^  '  "^  -^  ' 

award  between  flie  said  D.  and  the  pit  according  to  the  form  and  effect  of  the  said  condition:  and 
this,  &c." 

(6)  Where  a  plea  is  merely  hi  the  negative,  it  need  not  be  averred.    Co.  Litt.  aOS  a ;  WUles,  6. 

l^^caUon,  Replication.     And  the  plaintiff  says,  {predudi  ncm,)  because 

Jw^ard'^Lr  ^^  ^^y^»  *^^  ^^^^^  *^®  making  of  the  said  writing  obhgatory,  and 
brew^h  in  non-  before  the  commencement  of  this  action^  to  mt,  on  be.,  in  the  said 
mlZT  **^  «>nd>tion  above  mentioned,  at  be.,  the  said  A.  and  B.,  two  of  the 
(c)  The  words  ^^^'^^^^''^  in  the  teid  condition  above  named,  having  taken  upon 
«« de  premis-  themselves  the  burthen  of  arbitrating  between  the  parties,  then  and 
rf«t"  ^^^  there  made  their  award  between  the  said  parties,  (c)  of  and  upon 
^urooM  of  S!  ^^.  F"«?*««*  in  the  said  condition  abbve  mentioned,  ift  a  certain 
piymgthegen-  writing  indented,  bearing  date  the  same  day  and  year,  under  the 
«al  words  of  hands  and  seals  of  the  said  A.  and  B.  then  ready  to  be  delivered 

tiae  award  to  /        .       . 

the    particular  tiling  awarded,  Al.  52 ;  as,  on  the  other  hand,  to  connect  the  partic«lar  tipta« 

awarded   with  the  general  words  of  the  submission.    8  Rep.  98  a ;  and  they  supply  the  place  ^S^ 

sli  avennents.  1  Ld.  Raym.  588* 
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to  the  said  parties,  to  wity  at  be*,  by  which  said  award  the  said  A.  and  To  pmsvosm 
B.,  two  of  the  said  arbitrators,  &c.  fctc.,  [stating  the  award  at  large,]  -awards. 
as  bj  the  said  award  here  into  Court  brought  more  fully  appears : 
And  the  plaintiff  protesting,  says,  that  although  he  the  said  plaintiff 
from  the  day  of  making  the  said  writing  of  award,  hitherto  has  well 
and  truly  observed,  performed,  fulfilled,  and  kept  all  and  singular 
the  thin^  above  specified  in  the  said  award  on  the  part  of  him  the 
said  plamtiff,  to  be  observed,  performed,  fulfilled,  and  kept,  accord- 
ing to  the  form  and  efiect  ot  the  said  award }  and  protesting  also 
that  the  said  D.  has  not  observed,  performed,  fulfilled,  or  kept  any 
thing  specified  in  the  said  award  on  the  part  of  said  D.  to  be  ol)- 
served,  performed,  fulfilled,  and  kept,  according  to  the  form  and 
effect  ot  the  said  award ;  for  plea  the  plaintiff  says,  that  the  said 
D.  has  not  paid  to  the  plaintiff  the  said  $463,  upon  the  said  &£c. 
day  of  be.,  above  mentioned,  in  the  said  award  in  be.,  between  the 
hours  be.,  which  he  the  said  D.  ought  to  have  paid  there  to  the 
plainti^  upon  or  before  the  said  day,  according  to  the  form  and 
efiect  of  said  award,  but  the  same  are  yet  unpaid  ;  and  this,  be. : 
Wherefore,  &c.     1  Saund.  I65. 

Rejoinder.    And  the  said  D.  says,  that  the  said  A.  and  B.  did  Rejoindw.  No 
not  make  any  such  award,  of  or  concerning  the  premises  afore-         ^^ 
said,  as  the  said  plaintiff  hath  above  in  replying  alleged ;  and  of 
this  he  puts  himself  upon  the  country.  5  Went.  460.     J.  Dunning. 

Plica.    And  the  '^d  D.  comes  and  defends  be.,  when  be.,  and  piea.    Per- 
prays  oyer,  be.  be,  and  says,  (actio  noriy)  because  he  says,  that  foimance  of 
the  said  A.  and  B.,  the  arbitrators  in  the  said  condition  named,  ^^  ^ward. 
afterwards,  to  vfit^  on  be.,  at  be.,  made  their  award  in  writing,  of 
and  upon  the  premises,  specified  in  the  condition  aforesaid  ;  (a)  and  (*^)  ^?®j^® 
by  the  said  award  the  said  A.  and  B.  did  award,  that  on  &c.,  the  °^*^       ^* 
said  D.,  his  heirs,  executors,  and  administrators,  should  satisfy,  con- 
tent, and  pay  to  the  plaintiff,  his  executors  or  assigns,  the  full  surn  of 
^3169 ;  and  they  further  awarded,  that  the  said  D.,  his  executors 
or  administrators,  on  the  said  be.  day  of  be.,  should  seal,  and  as  Astothegjod- 
bis  deed  deliver  to  the  plaintiff,  his  heirs,  executors,  and  adminis-  awird,  see  the 
trators,  a  full  and  general  release  of  all,  and  all  manner  of  actions,  notee  below. 
and  causes  of  action,  suits,  bills,  bonds,  specialties,  judgments,  ex-  JJj^^ujn'^foB 
ecuuons,  extents,  quarrels,  controversies,  trespasses,  damages,  and  ntufaction,*' 
demands  whatsoever,  at  any  time  before  the  date  of  the  bond  brought  or "  on  ac« 
here  into  Court,  had,  moved,  made,  commenced,  sued,  prosecuted,  ^JJ^I^b  ^\t 
committed,  or  depending  by  or  between  the  said  parties.     And  the  would  certain- 
said  D.  further  saith,  on  the  said  be.  day  of  be.,  at  be.,  he  paid  \f  ^^^  ^>^& 
to  the  plaintiff  the  said  sum  of  $3169,  according  to  the  form  and  ^^* 
efiect  of  the  said  award  ;  and  also  then  and  there  did  seal,  and  as 
his  deed  deliver  to  the  plaintiff,  the  said  full  rel^^ase  of  all,  and  all 
manner  of  actions,  be.,  [as  before] ,  and  this  he  b  ready  to  verify : 
Wherefore  he  prays  judgment,  be. 

Replication.     And  the  said  plaintiff  saith,  that  be  notwithstand-  Replication, 
ing  any  thing,  (predudi  non^)  because  he  saith,  that  the  said  D,  did  Aadgmng  a 
not  pay  the  said  sum  of  $3169,  according  to  the  form  and  effect  of  no^-P^y™*** » 
the  said  within  award,  in  manner  and  form  as  the  said  D.  hath 
above  thereof  in  pleadbg  alleged ;  and  this  he  prays  may  be  mquir- 
ed  of  by  the  country.     1  Saund*  324,  S35. 
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To  PKJtroftiff        NoTS, — ^There  was  a  rejoinder  by  estoppel  and  demurrer ;  but  the  whole 
▲WASDs.  was  pleaded  with  a  yiew  to  entrap  the  plain tifi^  the  object  of  the  defendant 

being  to  plead  a  defective  award,  and  thereby  quash  the  action.  And  the 
Court  were  of  opinion,  that  the  award,  as  staled  by  the  defendanty  was  bad, 
because  eyery  thing  was  to  be  performed  on  one  part,  and  nothing  on  the 
other,  and  an  award  ought  to  be  mutual.  But,  in  all  probability,  the  award 
would  now  be  held  g^d ;  for  it  is  averred  in  the  plea,  that  the  abitrators 
made  their  award,  ^  of  and  upon  the  said  premises,  specified  in  the  said 
condition ; "  therefore  it  must  necessrily  be  intended,  that  the  money  award- 
ed was  to  be  paid  to  the  ^l?Antiff  in  saHsf actum;  or  on  account  rfthepremuu,  . 
that  is,  of  all  the  matters  submitted ;  and  if  so,  the  award  itself,  without  a 
release,  appears  to  be  a  bar  to  another  action,  as  much  as  if  a  release  had 
been  awarded.  Com.  Rep.  330;  ft  BL  Rep.  1117;  1  Wils.  28,  58;  2  Wils. 
267  ;  1  Burr.  274,  277  ;  1  Ld.  Raym.  247.  Bee  1  Saund.  326  &c.,  and  the 
notes  there  by  Williams. 

If  the  defendant  show  an  award  imperfectly  in  his  plea,  the  plaintiff  in 
his  replication,  must  show  so  much  thereof  as  makes  the  award  good,  other- 
wise he  may  be  tricked.  And,  if  the  plaintiff  had  here  shown  the  other  part 
of  the  award  in  his  replication,  it  might  have  been  a  question,  whether  he 
ought  to  have  concluded  to  the  country,  or  with  an  averment.  But  it  seems, 
that  under  the  circumstances  of  this  case,  the  proper  conclusion  vnndd  be 
io  the  country.  For,  although  it  be  a  general  rule,  Uiat  when  new  matter  is 
introduced,  the  plea  ought  to  conclude  with  an  averment,  in  order  to  give 
the  other  party  an  opportunity  to  reply ;  (Doug.  58 ;)  yet  that  rule  does  not 
seem,  to  apply  to  this  case.  The  defendant  admits  an  award,  and  pleads 
performance.  He  cannot  afterwards,  in  his  rejoinder,  traverK  the  new 
matter  in  the  replication,  which  shows  the  awani  a  good  one,  for  it  would 
be  a  departure  from  the  plea,  which  admits  the  sufficiency  of  the  award.  It 
is  like  the  case  where,  on  the  other  hand,  the  defendant  pleads  ^  no  award," 
he  can  say  nothing  in  his  rejoinder  which  admits  an  award,  but  that  it  is 
void  in  law,  nor  any  other  thing''  but  nul  tiel  agard.  1  Lev.  245.  There- 
fore, as  the  defendant  cannot  give  any  answer  to  the  new  matter,  it 
ought  to  conclude  to  the  countiy.  3  Lev.  165.  See  1  Saund.  326,  and  the 
notes,  ibid. 

This  plea  of  the  defendant  must  state  a  performance  of  the  v)hoU  of  the 
award  on  his  part ;  if  it  does  not,  it  is  bad  in  law.  As  where  in  Debt  on 
bond  conditioned,  that  defendant  and  two  others  should  perform  an  award, 
the  defendant  pleads  an  award,  that  he  should  pay  $20,  and  each  of  the 
others  $20  apiece  to  the  plaintiff  and  avers  payment  of  his  $20,  bat  says 
nothing  as  to  the  money  to  be  paid  by  the  other  two,  which  he  ought  to 
have  done,  as  he  is  annoerable  for  (he  whole  money  ;  the  plea  is  insufficient^ 
and  the  plaintiff  need  not  assign  a  breach.    3  Lev.  24. 

Plea  in  Debt  Plea.  And  now  the  said  D.  comes  and  defends  the  force  and 
on  bottomry  injury,  when  fcc.,  and  prays  oyer  of  the  writing  obli^tory  afore- 
andeondeo^  Said,  and  it  is  read  to  him,  in  the  words  following,  to  loU,  Know  all 
tion.  men  &c.,  [in  common  form.']     And  the  said  D.  prays  oyer  of  the 

condition  oi  the  said  writing  obligatory,  and  it  is  read  to  him,  in  the 
words  following,  to  witj  The  condition  of  this  obligation  is  such,  that 
whereas  the  above  bounden  D.  hath  borrowed  and  received  of  the 
above  named  plaintiff  £150  on  bottomry ^  being  on  the  bottom  of  the 
schooner  SaUy,  whereof  R.  C.  is  at  present  master,  and  now  bound 
on  a  voyage  from  hence  to  one  or  more  islands  in  the  West  Indies, 
and  from  thence  to  any  port  or  ports  whatsoever,  and  from  thence 
back  to  S.  or  port  of  discharge  in  this  Commonwealth,  which  sum 
of  money  b  at  the  risk  of  said  plaintiff,  but  for  the  proper  account 
and  use  of  said  D. ;  if]  ther^orCj  the  said  schooner  shau  perform  the 
said  intended  voyage  or  voyages,  and  the  said  D.,  bis  heirs,  execu- 
tors, or  administrators  shall  and  do,  well  and  truly  pay,  or  cause  to 
be  paid  unto  the  said  plaintiff,  his  lawful  attorney,  his  heirs,  execu- 
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tors,  administrators,  or  assigns,  the  full  sum  of  iei50  lawful  money  Topskform 
&c.,  together  with  three  per  cent,  per  month,  for  interest  and  -*^^-*'W>«- 
adventure,  from  the  date  hereof,  until  this  bond  is  discharged,  and 
within  twenty  days  next  after  said  schooner  shall  arrive  at  S.  or  port 
of  discharge  in  this  Commonwealth ;  or^  tn  ease  said  schooner  should 
be  lost,  through  perils  of  the  seas,  or  by  Jire^  or  the  enemies  of  the 
Untied  States^  while  she  is  performing  the  said  intend^  voyage  or 
voyages;  then  this  obligation  shall  be  void,  and  of  none  effect ;  but 
otherwise  shall  be  and  remain  in  full  force,  strength,  and  virtue  • 
which  being  read  and  heard,  the  said  D.  says,  that  the  plaintiff' 
{actio  nan,)  because  he  says,  that  the  said  schooner  sailed  from  S. 
aforesaid,  on  the  &c.  day  of  &c.,  on  the  voyage  aforesaid,  but,  in 
the  prosecution  of  the  same  voyage,  was  captured  by  certain  sub- 
jects  of  the  king  of  Greut  Britain,  acting  under  his  authority,  and 
condemned  as  lauful  prize,  against  the  unll  and  without  the  fault 
of  the  said  D. ;  by  means  whereof  the  said  schooner  never  perform- 
ed the  said  voyage,  nor  ever  returned  to  S.  aforesaid,  nor  to  her 
port  of  discharge  aforesaid ;  and  all  this  he  the  said  D.  is  ready 
to  verify  :  Wherefore  he  prays  judgment,  &c-  T.  Parsons. 

Replication.  And  the  said  plaintiff  says,  that  he,  (predudi  RepUcation. 
non,)  because  he  says,  that  true  it  is,  that  said  schooner  did  oq  said  Reverse  of 
&c.  dav  of  &c.  sail  on  die  voyage,  in  said  writing  obligatory  mention-  J^tituUon^^f- 
ed,  and,  in  the  prosecution  thereof,  was  captured  by  certain  subjects  creed. 
of  the  king  of  Great  Britain,  acting  under  his  authority,  and  con- 
demned as  lawful  prize ;  but  the  said  plaintiff,  protesting  that  the 
said  schooner  was  not  lost  through  perils  of  the  sea,  or  by  fire,  or 
by  the  enemies  of  the  United  States,  while  she  was  performing  the 
voyage  aforesaid ;  for  replication  in  this  behalf,  says,  that  the  con- 
demnation aforesaid  was  had  in  a  British  Vice  Admiralty  Court, 
holden  in  and  for  the  island  of  St.  Christophers ;  and  that  the  lords 
commissioners  of  appeals,  in  prize  causes  ui  England,  did  after- 
wards reverse  said  sentence  of  condemnation  of  said  schooner,  and 
did  decree  and  order  a  restitution  of  said  schooner,  and  the  goods 
and  merchandise  laden  on  board  of  the  same,  at  the  time  of  the 
aforesaid  capture  thereof,  to  the  said  D.,  and  that  afterwards,  the 
commissioners,  appointed  pursuant  to  the  seventh  article  of  the 
treaty  of  amity,  commerce,  and  navigation  between  his  Britannic 
majesty  and  the  United  States  of  America,  did  award  to  the  said  D.  . 
full  compensadon  for  said  schooner,|and  the  freight  thereof,  for  the  voy- 
age aforesaid,  and  for  all  the  goods  and  merchandise  belonging  to  him, 
which  were  taken  in  and  with  said  schooner ;  to  unt,  the  sum  of 
^453-33  for  said  schooner,  and  the  sum  of  $5515*89  for  the  afore- 
said goods  and  merchandise,  and  the  freight  of  said  schooner  for 
said  voyage,  and  a  further  sum  of  $4954*96  for  the  interest  of  the 
sums  aforesaid,  to  be  paid  by  the  British  government  to  the  said  D. 
or  his  assigns ;  and  the  said  plaindff  further  says,  that  the  said  D.  hath 
since,  to  wit,  on  the  &c.  day  of  &c.,  at  S.  aforesaid,  received  all 
the  sums  aforesaid  of  the  said  British  government,  and  that  the  same 
were  and  are  a  full  and  complete  compensation  for  his  said  schooner, 
and  the  freight  of  her  for  said  voyage,  and  for  all  the  goods  and 
merchandise  belonging  to  him,  captured  with  said  schooner ;  and 
this  the  said  plainthBT  is  ready  to  verify :  Wherefore  he  prays  judg- 
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To  mromM   ment  for  his  debt  aforesaid,  and  for  his  costs.     See  3  Mass.  R.  443. 
AWAB09.         General  demurrer  and  joinder  ;  and  judgment  for  defendant. 

W.  PfiESCOTT. 

23b  Against  Executors  and  Administrators. 

Plkns  ad-  Plea.     And  the  said  D.,  executrix  as  aforesaid,  comes  and  de- 

Miifi8T»ATiT.  fgj^jg  jjj^  wrong  and  injury,  when  &c.,  and  says,  that  the  said  plain- 
Hx't^t  judg-  tiff  ought  not  to  have  or  maintain  his  aforesaid  action  against  her, 
ments  have  because  she  says,  that  one  A.  B.  Esq.  heretofore,  to  vnt^  m  a  Court 
been  recover-  [jeld  at  &c.,  on  &c.,  by  the  consideration  and  judgment  of  the  said 
and^^nd  ^^'  Court,  recovered  against  the  said  D.,  as  such  executrix  as  aforesaid, 
them  she  has  as  well  a  certain  debt  of  $200,  as  also  $20,  which  in  and  by  the  said 
^ly  ^^^^  Court  were  adjudged  to  the  said  A.  B.  for  the  damages  which  he  had 
^5.  sustained,  as  well  on  occasion  of  the  detaining  of  that  debt,  as  for  his 

.A  J  t  •  A-^i.      costs  and  charzes  by  him  about  his  suit  in  that  behalf  expended, 

Admuustrator        ,  ^    ,        R ,  -rxV  .       ,  ,       «  .        ,     *^  -' 

may  plead  wbercof  the  said  U.  was  convicted,  as  by  the  record  and  proceed- 
judpientB  iDgs  thereof  remaining  in  the  said  Court  more  fully  appears :  And 
SSt  the*Snl°*^  the  said  D.  in  fact  further  says,  that  one  E.  F.  heretofore,  to  wit, 
aideration  of  [the  like  judgment  &c. :]  And  the  said  D.  in  fact  further  saith,  that 
them.  Williams  the  said  several  judgments  so  had  and  obtained  by  the  said  A.  B. 
40^®'^'®^'  ^^'  *°^  ^"  ^*  against  the  said  D.,  executrix  as  aforesaid,  were,  and 
s  s  p  PI  ^^^^  ^"^  every  of  them  was  had  and  obtained  for  just  and  true 
A^t  878.  '  debts,  (a)  really  and  bond  fde  due  and  owing  from  the  said  C.  K., 
,  V  ,j^g  ^^^^^  at  the  time  of  his  death,  to  them  the  said  A.  B.  and  E.  F.,  and 
ment,  thaTttie  which  at  the  time  of  rendering  the  said  several  judgments  were, 
debts  were  trae  and  Still  remain  in  full  force,  (b)  strength,  and  eSect,  not  reversed, 
f^^^^For"  a^"""^^.^*  set  aside,  or  in  any  wise  paid  offer  satisfied,  to  toity  at  fcc. 
if  Uiey  were  aforesaid  :  And  the  said  D.  further  saith,  that  she  hath  fully  admin- 
not,  the  pit.  islered  all  and  singular  the  goods  and  chattels  which  were  of  the 
"saundl'm,  said  C.  K.  deceased,  at  the  time  of  his  death,  which  have  ever 
n. ;  Cro.  Eiiz'   come  to  her  hands  to  be  administered,  except  goods  and  chattels  to 

220 '  ^  ^^'     ^^  ^^'"®  ^^  *^'  ^^  ^^'  ^^  ^'  aforesaid  :  And  the  said  JO.  haih 

not  J  nor  on  the  day  of  the  commencement  of  the  action  of  the  said 

i^^eal^n*^  i^^fl*»^*J.  administrator  as  aforesaid,  or  at  any  time  since,  had  any 

fliifl  averment,  &^^^  ^^  chattels  which  were  of  the  said  C.  K.,  deceased,  at  the 

that  the  judg-    time  of  his  death,  in  her  hands  to  be  administered,  except  ike  said 

foS^V's'Snne-  ^^^^  ^  chattels,  to  the  value  of  Jive  dollars,  which  are  not  suffikeni 

cessa'ry.    See    ^^  P^V  ^ff  ^^  discharge  the  money  due  and  owiw  on  the  said 

1  Saund.  880,    Several  judgments  so  recovered  as  cforesaid,  to  tMch  they  are 

Ent'^f ST'  ^^S^  ^^  chargeable;  and  this  she  is  ready  to  verify :  Wherefore  she 

prays  judgment,  if  the  said  plaintiff,  administrator  as  aforesaid,  ought 

to  have  or  maintain  his  aforesaid  action  against  her.  V.  Gibbs. 

fft***ta '  Replication.     And  the  said  plaintiff,  administrator  as  aforesaid, 

kept?n  foot      ^^P>  ^^^  ^^^  notwithstanding  any  thing  by  the  said  D.,  executrix  as 

hy  fraud  and     aforesaid,  above  in  pleading  alleged,  ought  not  to  be  barred  from 

aB»et«  «it«.      having  and  maintaining  his  aforesaid  action  thereof  against  her  the  said 

D.,  executrix  as  aforesaid,  because  as  to  the  said  judgment,  against 

the  said  D.,  executrix  as  aforesaid,  by  the  said  A.  B.,  as  aforesaid 

obtained  in  the  plea  aforesaid ;  first  the  said  plaintiff  as  aforesaid 

sBys,  that  $100  only,  and  no  more,  of  the  money  (foresaid  by  the 

saui  Ji.  B.  against  the  said  D.,  executrix  as  aforesaid,  inform  afore- 

satd  recovered,  were  justly  and  really  due  to  the  said  A.  B.  at  the 


asseti  ultra. 

S.  B.  Plead. 
Ass.  878. 
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time  of  the  rendering  of  that  judgment,  and  that  from  the  time  of  the  Px*unB  as- 
rendering  of  that  judgment,  until  the  day  of  the  commencement  of  the  >«wwtratit. 
action  of  the  said  plaintiff,  administrator  as  aforesaid,  the  said  A.  B. 
was  always  ready  and  wiljing,  and  yet  is  ready  and  willing,  and  ofiered 
to  receive  and  accept  of  the  said  D.,  executrix  as  aforesaid,  the 
said  ^100  in  full  satisfaction  and  discharge  of  the  judgment  afore- 
said, and  of  the  whole  money  thereby  recovered  and  secured,  and 
upon  payment  thereof,  the  said  A.  B.  was,  and  is  ready  and  willing, 
and  offered  to  acknowledge  satisfaction  upon  record  of  the  said 
judgment,  to  toit^  at  &c.  aforesaid,  in  the  county  of  B.  aforesaid ; 
nevertheless  the  said  D.  hath  hitherto  delayed  the  payment  of  the 
said  ^100,  and  hath  suffered  the  said  judgment  to  be  and  remain  in 
its  fun  force,  strength,  and  effect,  and  undischarged,  and  the  same 
hath  kept  on  foot  by  fraud  and  covin^  vnth  intent  to  defraud  and 
deceive  him  the  said  plaintiff,  administrator  as  aforesaid,  of  his  true 
and  just  debt  aforesaid,  to  unt,  at  &c.  And  the  said  plaintiff,  ad-  Assets  beyond 
minbtrator  as  aforesaid,  further  says,  that  the  said  D.,  executrix  as  ^^  ^^^^  ^^ 
aforesaid,  on  the  day  of  the  commencement  of  the  action  of  the  J^^ff"®"*** 
said  plaintiff,  administrator  as  aforesaid,  to  wit,  on  the  same  day  and 
year  in  the  said  declaration  mentioned,  to  wit,  at  &c.,  had  divers 
goods  and  chattels,  which  were  of  the  said  C.  K.,  deceased,  at  the 
time  of  his  death,  in  her  hands  to  be  administered,  sufficient  to  satis- 
fy as  weU  the  said  several  judgments  so  had  and  obtained  by  the 
said  A.  B.  and  £.  F.  respectively,  against  the  said  D.,  executrix  as 
aforesaid,  as  also  the  saia  debt  and  damages  now  in  demand  against 
faer  by  the  said  plaintiff,  administrator  as  aforesaid,  by  virtue  of  the 
said  two  several  writings  obligatory,  to  wit,  at  &c. ;  and  this  he  the 
said  plaintiff,  administrator  as  aforesaid,  is  ready  to  verify  :  Where- 
fore he  prays  judgment,  and  his  debt  aforesaid,  together  with  his 
damages,  by  means  of  the  detaining  of  the  said  debt,  to  be  adjudged 
to  him,  &c.  W.  Manlet. 

Rejoinder.     And  the  said  D.,  fc  to  the  plea  of  the  said  plaintiff  Rgoinder.fhat 
by  him  above  in  reply  pleaded  to  the  said  plea  of  the  said  D.,  by  {jereMtkept 
her  above  pleaded  in  bar,  salth,  that  notwithstanding  any  thing  by  on  foot  by 
the  said  plaintiff  in  that  replication  alleged,  he  ought  not  to  have  or  fr&ud,  and  no 
maintun  his  aforesaid  action  thereof  against  her  ;  because  she  says,  ^'^^  ^^*' 
that  the  said  several  judgments  in  that  replication  mentioned,  were 
not,  nor  was  any  of  them,  kept  on  foot  by  fraud  and  covin,  with 
intent  to  defraud  and  deceive  the  said  plaintiff,  in  manner  and  form 
as  the  said  plaintiff  hath  in  his  said  replication  alleged :  And  the 
the  said  D*  further  says,  that  at  the  time  of  the  commencement  of 
the  action  of  the  said  plaintiff,  she  the  said  D.  had  not  any  goods 
or  chattels,  which  were  of  the  said  C.  K.,  at  the  time  of  his  death, 
in  her  hands  to  be  administered,  more  than  sufficient  to  satisfy  the 
said  several  judgments  in  the  said  plea  of  the  said  D.  mentioned ; 
and  of  this  she  puts  herself  upon  the  country,  &:c«    5  Went.  387,  &c. 

W.  Baldwin.  ^ 

Plea.     And  the  said  D.  comes  and  defends  fcc.,  when  &c.,  and  Plea.  "Fully 
prays  oyer  Slc.  &c.,  which  being  read  and  heard,  he  says,  (actio  J^^^7o." 
non,)  because  he  says,  "  that  he  hath  fully  administered  all  and 
singular  the  goods  and  chattels,  which  were  of  the  said  A.  B.,  at  the 
time  of  his  death,  which  have  ever  come  to  the  bands  of  the  said 
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PuBNx  Ao-  D.,  to.be  admioistered,  except  goods  aod  cbatteb  to  tbe  value  of 
MiHieTBAviT.  ^iQ.  an  J  that  he  the  said  D.  hath  not,  nor  had  on  the  day  of  the 
purdiase  of  the  writ  of  the  plaintiff,  or  at  any  time  since,  any  eoods 
or  chattels,  which  were  of  die  said  A.  B.,  at  the  time  of  his  death, 
in  his  hands  to  be  administered,  except  tbe  said  goods  and  chattels, 
to  the  value  ot  $\0  \  and  this  be  is  ready  to  verify :  Wherefore  be 
prays  judgment,  if  the  plaintiff  ought  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  exc^t  as  to  the  said  ^10,  &C. 

J.    BURLAND. 


ReplicatioD. 
Prays  judg- 
ment of  010. 


And  further, 
that  dft.  had 

goods  &c.  in 
is  hands,  to 
the  value  of 
the  residue  t>f 
his  debt. 


Replication.  And  as  to  tbe  plea  above  pleaded  by  tbe  said  D., 
tbe  plaintiff,  ^^  inasmuch  as  the  said  D.  bath  not  denied  the  said 
action  of  the  plaintiff,  and  inasmuch  as  the  said  D.  bath  therein  con- 
fessed to  have  goods  and  chattels  in  bis  hands,  to  the  value  of  ^10, 
to  be  administered,  prays  judgment  as  to  those  goods  and  chattels, 
and  that  tbe  said  $10,  parcel  of  bis  said  debt,  may  be  adjudged  to 
him,  to  be  levied  of  diose  goods  and  chattels,  together  with  his 
damages  by  him  sustained  by  reason  of  tbe  detaimng  of  the  said 
parcel  of  tbe  said  debt. 

''  And  as  to  tbe  residue  of  tbe  said  debt,  the  plaintiff  saith,  that  be, 
notwithstanding  any  thing  by  the  said  D.  in  that  plea  alleged,  (pre- 
dudi  noTiy)  in  that  respect  against  him,  because  he  says,  that  he  the 
plaintiff,  on  &c.,  sued  out  his  said  writ  against  the  said  D. ;  and  that 
the  said  D.,  on  the  day  of  suing  out  tbe  said  writ,  had  goods  and 
chattels,  which  were  of  the  said  A.  B.,  at  the  time  of  his  death,  to 
the  value  of  the  residue  of  the  said  debt  in  bis  hands  to  be  adminis- 
tered, over  and  above  the  said  goods  and  chattels  so  confessed  as 
aforesaid,  wherewith  the  said  D.  might  and  ought  to  have  satisfied 
tbe  plaintiff,  the  residue  of  the  said  debt,  to  wU^  at  &c. ;  and  this  he 
is  ready  to  verify :  Wherefore  he  prays  judgment,  and  tbe  residue 
of  bis  debt  aforesaid,  together  with  his  damages,  by  occasion  of  the 
detaining  thereof  to  be  adjudged  to  him,"  &c.  G.  Wilson. 

Note. — On  demurrer,  this  replication  was  adjudg^  good.    Lo€kysr  v. 
Coward  el  aly  3  Wils.  55. 

Plea.     And  die  said  D.  comes  and  defends  &c.,  when  &c., 

ju^tt^rre-  ^^^  .^^y^'  (^^*^  ^^')  because  he  says,  that  one  A.  B.  heretofore, 

covered  to  a  to  imty  at  a  Court  &c.,  (a)  held  tac.  &c.,  by  tbe  consideration  of  the 

certain  amount  same  Court,  recovered  against  the  said  C,  [intestate,]  in  his  life- 

SSc,"and"re^  ^'^®'  ^^  ^®''  ^  certain  debt  of  $100,  as  $10  which  were  adjudged 

tainer  for  debt  to  the  said  A.  B.  in  tbe  same  Court  for  his  damages,  which  he  bad 

due  himself,  on  occasion  of  tbe  detention  of  that  debt,  whereof  he  is  convicted, 

(a)  The  plea  as  by  the  record  and  process  thereof,  remaining  in  the  said  Court, 

itlute™i*^"  more  fully  appears. 

term  and  year,  and  in  what  Court  tho  judgment  was  obtained.  1  Mod.  60 ;  1  Sid.  449 ;  1  Vent  76- 
This  form  seems  to  be  the  general  form  of  pleadine  a  judgment  aninst  intestate  in  his  lifetime. 
Winch.  Ent.  886;  Clift.  16%  PL  23,  170;  LibTpi.  167,  117,  102:  Lilly;  2  Wils.  818.  See 
pott,  notis. 

An  executor  And  the  said  D.  further  says,  that  the  said  C.  in  bis  lifetime, 
&c.  may  either  to  wiiy  on  &c.,  at  &c.,  for  bis  true  and  just  debt,  by  his  certain 
Sf?de\rd!lS*to  ^^'^'"6  obligatory,  sealed  with  his  seal,  bearing  date  the  same  day 

him,  (which  must  be  a  debt  in  an  equal  degree,)  or  give  it  in  evidence  under  the  plea  of  plene 
administravit.  1  Brown»  76 ;  Bond  v.  Green,  8  Buit.  1880 ;  Plumer  v.  Marohant,  2  Bl.  Rep.  966; 
Loane  ▼.  Casey,  1  Saund.  883,  Williams's  notes.  But  it  is  not  necessary  for  executors  to  aver,  diat 
the  bond  was  glven/<wr  a  just  and  true  debt.  Ibid.   6  T.  R.  660. 


Plea  by  ad- 
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and  year^  acknowledged  himself  to  be  bound  to  tbe  said  D.  in  Vuant  ad- 
$160,  to  be  paid  to  the  said  D.  when  he  should  be  thereto  requu>ed ;  *«»"»»^v"- 
and  the  said  C.  in  his  lifetime  satisfied  the  said  D.  $10  thereof,  and 
$150,  residue  of  the  said  $160,  were  due  and  unpaid  to  the  said 
D.  at  the  time  of  the  death  of  the  said  C.     And  the  said  D.  fur- 
ther saith,  that  he  hath  fully  administered  all  the  goods  and  chattels, 
which  were  of  the  said  C.  at  the  time  of  his  death,  and  that  he 
hath  no  goods  or  chattels,  which  were  of  the  said  C.  at  the  time  of 
his  death,  in  his  hands  to  be  administered,  nor  had  on  the  day  of 
the  purchase  of  the  writ  of  the  plaintiff,  nor  ever^fter,  except  goods  ^^^Jjj?^ 
and  chattels  to  the  value  of  $72,  which  the  said  D.  retains  in  his  stoterome cer* 
own  hands,  towards  satisfying  himself  the  said  $150,  due  and  owing  tain  sum  io  the 
as  aforesaid  to  the  said  D.  from  the  said  C.  at  the  time  of  his  death,  107*110  ??*' 
and  except  other  goods  and  chattels  to  the  value  of  $110,  (a)  which  Saimd.  388, 
are  charged  with  and  bound  to  the  executors  of  the  judgment  above  ^^  9  1 1^^- 
pleaded ;  and  this  he  b  ready  to  verify :  Wherefore,  be. 

Replication.     And  as  to  the  said  judgment.  So  as  aforesaid  ?*?J^*!*****. 
obtained  by  said  A.  A.  against  the  said  C.  in  his  lifetime,  he  the  entered  o?  * 
said  plaintiff,  protesting  that  the  said  last  mentioned  judgment  was  record, 
unduly  obtained,  and  not  for  any  true  or  just  debt,  for  plea  the 

Elaintiff  saith,  that  the  said  A.  A.  on  &c.,  in  the  said  Court  of  Sec., 
y  R.  F.,  then  his  attorney,  appointed  by  special  warrant  to  him  in 
that  behalf,  acknowledged  that  he  was  satisfied  of  the  debt  and 
damages  aforesaid,  by  the  said  A.  A.  as  aforesaid,  recovered  against 
the  said  C.  in  his  lifetime,  as  in  the  same  Court  it  sufBciendy  appears 
of  record ;  and  this  he  is  likewise  ready  to  verify :  Wherefore,  kc* 
1  Saund.  334. 

Replication.     And  the  plaintiff  says,  (predudi  narij)  because  J^P'*?**^"^ 
as  to  the  said  judgment  against  the  said  C.  in  his  lifetime,  at  the  suit  j^^^^  p^r      ' 
of  the  said  A.  B.  above  pleaded,  he  the  plaintiff  says,  that  the  said  fiaudem;— 
D.,  after  the  death  of  the  said  C,  and  after  administration  of  the 
ssud  goods  and  chattels,  committed  to  the  said  D.,  io  wit^  on  &c., 
at  &c.,  paid  to  the  said  A.  B.  $1 10,  in  full  satisfaction  and  discharge 
of  the  said  debt  and  damages,  by  the  said  A.  B.  so  as  aforesaid 
recovered  against  the  said  C,  and  of  the  judgment  so  as  aforesaid 
had  and  obtained  for  the  same;  which  said  $110  the  said  A.  B.  The  words, 
then  and  there  had  and  received  firom  the  said  D.,  in  full  satis-  "  that  dft.  de- 
faction  and  discharge  of  the  said  debt  and  damages  of  him  the  said  adinSwleS^ 
A.  B.,  and  of  the  said  judgment  had  and  obtained  as  aforesaid  for  mentofsa&- 
the  same ;  and  then  and  there,  and  often  afterwards,  was  ready,  and  ^^^^  ^.^ 
o^ed  to  release  the  said  D.  from  the  said  debt  and  damages,  or  to  S  defowad,"'* 
acknowledge  satisfaction  thereof,  in  the  said  Court,  at  the  charges  of  are  the  oidy 
the  said  D. ;  but  the  said  D.  deceitfully,  and  with  the  intention  to  material  part; 
defraud  and  deceive  the  plaintiff  of  bis  said  just  and  true  debt,  hath  ^^  pa]|^^ 
hitherto  deferred,  and  stilt  defers  procuring  acknowledgment  of  satis-  of  the  money 
faction  to  be  entered  of  the  said  debt  and  damages  by  the  said  A.  B.  |^  ^f*^^** 
as  aforesaid  recovered  against  him  the  said  D.,  or  to  be  released  mentfand  not 
therefit>m ;  and  still  permits  the  said  judgment  thereon  to  remain  traversable. 

W^*  JoneSf  «rZ  f 
lAtch,  111 ;  Hard.  70.  And  the  defendant  is  bound  to  traverse  Uie  fraud.  Parker  v.  Atfield, 
1  Ld.  Raym.  678.  But  be  may  traverse  either,  that  such  particular  judgment  pleaded  was  kept 
on  foot  by  fraud,  or  include  all  the  judgments  pleaded  in  one  general  traverse.  Garth.  196 ;  4  Mod. 
64 ;  1  Sauod.  834,  notis. 
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PLnni  AB*     in  foree  Hud  Tigor  to  the  intent  aforesaid ;  amd  Mb  ie  is  ready  to 
ver^.  (a) 

(a)  TUs  yerificatioii  is  not  neeeoary,  and  may  be  omitted.    Hie  best  way  is  for 
(fae  relocation  to  condude  with  one  yerification  for  the  whole.    1  Salk.  S12, 286. 


-^d  assets         And  the  plaintiff  further  saitb,  that  the  said  D.,  on  the  day  of  the 
beyond  adnun-  purchase  Of  his  the  plaintiff's  said  writ,  to  wity  on  8ic.,  had  divers 
goods  and  chattels,  which  were  of  the  said  C.  at  the  time  of  his 


pleM  are^on-  Seath,  in  his  hands  to  be  administered,  to  the  value  of  the  debt  of 
sidered  as  him  tbe  plaintiff,  over  and  above  the  goods  and  chattek  sufficient  to 
maktogbut  satisfy  the  said  D.  of  the  said  $150,  of  the  said  proper  debt  of  him 
SonrSndAis  *«  said  D.  due  as  aforesaid,  whereof  he  could  satisfy  Ae  plaintiff 
has  been  re-  (tf  the  said  debt,  to  ivit^  at  &c. ;  and  this  he  is  ready  to  verify : 
peid^diy  ruled  (ft)  Wherefore,  &c. 

by  the  Court.     ^  ^  ' 

See  the  notes  Note. — See  for  this  plea  and  replication,  Haneodce  t.  Prowdy  1  Saund. 
under  tbe  next  328,  329, 333.  The  original  plea  and  replication  are  more  prolix,  and  con- 
pleas,  infra.  tain  averments  here  omitted,  which  subsequent  authorities  hare  determined 
(h)  The  con-    to  be  unnecessary.    See  Williams's  notes,  ad,  he. 

elusion  in  the        If  the  judgment  be  had  against  the  executor  himself,  the  present  form  of 

original  was  to  pleading  is  (contrary  to  the  old  practice)  to  omit  stating  the  nature  of  the 

the  country^      ^^bt,  and  the  suing  oot  of  the  original  and  plea ;  but  instead  thereof  io 

wron^  TLl     ^^^  ^^^  ^'  ^-  ^^  ^^^  ^  ^"^  ^^'^  ^P^^f*^^  the  defendant  as  execntor 

IUym.*268*  '    ^^  ^^  ^  certain  plea  &c.,  then  and  there  declaring,  (so  setting  out  the 

1  Saund.  889,    ^^^^  declaration ;)  and  mch  proceedingg  were  thereupon  had^  in  the  said 

notis.  (7.)     *    Court,  that  the  said  A.  B.  recoyered  judgment  &c.,  as  aboye.    See  lAlly9 

159,  111 ;  1  liQtw.  446,  447;  1  Saund.  331,  notes.    Put  it  does  not  seem 

necessary  even  to  recite  ^e  declaration ;  bat  only  to  state,  that  A.  B., 

since  the  death  of  the  testator  or  intestate,  at  a  Court  &&»  by  the  ooDsider- 

ation  of  the  same  Court,  recoyered  against  the  defendant,  tu  executrix  ftc, 

as  well  a  certain  debt  of  &c.,  as  costs  &c.    And  so  are  the  precedents. 

6  Went  387 ;  1  Strange,  407.    See  also  Co.  Ent.  149,  269;  2  Brown,  96 ; 

lib.  PI.  140;   PI.  54,  149 ;  1  Lntw.  662;  1  Saund.  329,  note  (3.)    But  it 

should  appear,  that  tiiie  debt  was  of  an  equal  nature,  or  that  judgment 

was  recoyered  before  notice  was  had  of  the  debt  sued  on.    3  Ley.  114; 

1  Sid.  21 ;  Doug.  452. 

It  was  also  nsoal  in  these  pleas  to  ay«r,  that  the  debt  was  given  for  a  jost 
and  true  debt ;  that  the  judgment  still  remained  in  force ;  and  the  identity  of 
the  persons  against  whom  judgment  was  obtained,  with  VbA  present  parties : 
butthese  are  all  unnecessary.     1  Cro.  Eliz.  471 ;  1  Ley.  200 ;  1  Lntw.  66% ; 

2  Winch.  Ent  266 ;  2  Brown,  89, 92 ;  1  Lutw.  450 ;  3  Lilly,  120 ;  1  Saund. 
334,  notes.  (8.) 

Replicaaon.  REPLICATION.     And  the  plaintiff  says,  (predudi  non,)  because 

Oeneraltnad  he  says,  the  several  judgments  aforesaid,  and  every  of  them,  were 
^e^a^ninis-  ^^^  ^"^  obtained,  and  are  still  kept  on  foot,  and  sudered  to  be  and 
trayit.  remain  in  force  by  the  fraud  and  covin  of  the  said  D.,  had  at  &c., 

with  intent  to  deceive  and  defraud  the  said  plaintiff  of  his  jpst  and 
true  debt  aforesaid  ;  and  this  he  is  ready  to  verify  :  Wherefore  he 

Erays  judgment,  and  that  his  said  debt,  together  with  his  damages, 
y  reason  of  the  detaining  the  same,  may  be  adjudged  to  him,  be. 

R.  Draper* 

Bejoiader.  REJOINDER.    And  the  said  D.  saith,  that  the  said  several  judg* 

No  fiand.  meots  were  not,  nor  were  any  of  them  kept  on  fixH,  and  suffered  to 
be  and  remain  in  force,  by  the  fraud  and  covin  of  her  the  said  D« 
had  at  be.,  with  intent  to  deceive  and  defraud  the  plaintiff  of  his 
debt  aforesaid,  as  the  plaintiff  hath  above  in  his  replication  aforesaid 
alleged ;  and  of  this  she  puts  herself  upon  tfae  country.  Plead. 
Assist.  373.  R.  AcBKttLET. 
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NoTB^— The  decision*  in  cases  of  this  kind  hare  ruled,  that  the  defendant  Plxns  av- 
might  rejoin,  to  every  particular  judgment,  a  traverse,  that  it  is  kept  on  mutistbatit. 
foot  by  fraud ;  or  to  include  all  the  judgments  pleaded,  in  one  general  trav- 
erse.   Carth.  195;  4  Mod.  64. 

According  to  the  general  rules  of  pleading,  the  replication  In  this  case, 
md  in  cases  where  the  replication  replies  fraud  to  every  particular  judg- 
ment, would  be  considered  double.  But  this  is  an  anomalous  case,  in  which 
the  plaintiff  is  allowed  to  reply  to  every  judgment,  or  other  debt,  or  pay« 
nient  pleaded,  or  to  some  or  one  of  them,  omitting  the  rest,  without  being 
guilty  of  duplicity.  But  the  better  vaay  seems  to  be,  to  answer  only  such 
judgment  as  the  plaintiff  knows  to  be  obtained  by  fraud.  8  Rep.  13S ;  Co. 
Ent.  152 ;  S  Saund.  49 ;  1  Lev.  281 ;  1  Ld.  Raym.  263 ;  1  Salk.  293 ;  1 
Saund.  387  b,  note.  (2.)  See  cmU^  under  the  head  of  Ezecators,  in  Assump- 
sit, p.  192. 

Plea.    And  now  the  said  D«  comes  and  defends  &c.,  when  ^^^P^^^a, 
&c*,  and  prays  oyer  of  the  writing  obligatory  aforesaid,  and  of  the  ^is^tor ; 
condition  thereof,  and  they  are  read  to  him  in  the  words  following,  performance, 
to  vniy  Know  all  men  &c-,  \in  common  form^  which  being  read  and  ^ecialiyplead- 
beard,  the  said  D  says,  {actio  non^)  because  he  says,  that  he  the  said 
D.  did  make,  and  cause  to  be  made,  a  true  and  perfect  inventory 
&c,  [following  the  words  of  the  condition,  mutatu  mutandis^  and 
the  said  D.  hath,  in  all  other  respects,  well  and  faithfully  fulfilled  and 
performed  the  condition  of  the  said  writing  obligatory,  according  to 
the  form  and  effect  thereof;  and  this  he  is  ready  to  verify :  Where- 
fore he  prays  judgment,  if  the  plamdfT,  &c. 

NoTBw — ^In  DawtB  v.  Oooch^  (8  Mass.  R.  488,)  it  was  held,  on  special  de- 
murrer, to  be  sufficient,  after  oyer  of  the  bond  and  condition  in  usual  form, 
to  plead,  ^  that  the  said  D.  did  well  and  truly  fulfil,  perform,  and  discbarge 
all  and  singular  the  matters  and  things,  in  the  condition  of  tl^e  said  writing 
obligatory  expressed,  on  her  part  to  be  fulfilled,  performed,  and  dischaiged, 
aocording  to  this  form  and  effect  of  the  said  condition,"  ko*      (O.) 

24.  Against  Heirs  and  Devisees. 

Plka.    And  the  said  D.  comes  and  defends  the  force  and  injury,  Aoautst 
when  8£c.,  and  saith,  that  he  cannot  den^  the  said  action  of  the  said  dkvisxes. 
plaintiff,  nor  but  that  the  said  plaintiff  did  recover  judgment  against  p]^,^  ^^  ^j^^ 
the  said  L.  in  his  lifetime^  nor  but  that  he  detains  the  said  debt,  heir,  riens  by 
damages,  costs,  and  charges,  as  the  said  plaintiff  above  in  pleading  descent, 
alleged  ;  vet  the  said  D.  saith,  that  be  ought  not  to  be  charged  with 
the  said  debt,  damages,  costs,  and  charges,  by  virtue  of  the  said 
judgment,  because  he  saith,  tliat  he  hath  not,  nor  on  the  day  of  issu- 
ing the  original  writ  in  this  cause,  or  at  any  time  since,  had  any  lands 
or  tenements  by  hereditary  descent,  as  son  and  heir  at  law  of  the 
said  L.,  deceased ;  and  this  he  the  said  D.  is  ready  to  verify : 
Wherefore  he  prays  judgment,  if  he,  as  heir  at  law  of  the  said  L., 
deceased,  ought  to  be  charged  with  the  debt,  damages,  costs,  and 
charges  aforesaid,  be.     And  the  said  6.  dnd  the  said  C.  also  come  Pleaby  devl- 
and  defend  the  force  and  injury,  when  &c.,  and  say,  that  they  can-  ■?*■»  cpnfo»- 
not  deny  the  said  action  of  the  said  plaintiff,  nor  but  that  the  said  JJ!^  ^tmsL 
plaintiff  did  recover  judgment  against  the  said  L.,  nor  but  that  they 
detain  the  said  debt,  in  manner  and  form  as  the  said  plaintiff  hath 
above  alleged  against  them ;  yet  the  said  G.  and  the  said  C.  say, 
diat  they,  as  devisees  of  the  said  L.,  ought  not  to  be  charged  with 
the  debt  aforesaid,  except  in  the  following  tracts  or  parcels  of  lands, 
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AoAZHBT         situate  in  &cc.,  to  tritj  be.,  whereof  the  said  L.,  ia  his  lifetime,  and 

DEv"  118^  *^  ^®  *'™®  ^^  ^^  death,  was  seised  in  his  demesne  as  of  fee ;  and 
which  lands  and  tenements  the  said  L.,  by  his  last  will  and  testament, 
in  writing,  duly  made  and  published,  devised  unto  the  said  G.  and 
his  heirs,  upon  the  trust  and  in  the  manner  in  the  said  will  partica- 
larly  mentioned,  and  which  last  will  and  testament  is  in  the  words  and 
figures  following,  to  loity  be. ;  and  the  said  G.  and  C.  aver,  that  the 
said  L.  on  d^c,  departed  this  life,  to  wiU  at  Sic.,  seised  as  aforesaid 
of  the  said  lands  and  tenements,  and  that  the  said  C.  afterwards, 
to  wit,  on  &c.,  came  into  the  State  of  Maryland,  and  then  and  there 
became  naturalized  as  a  citizen  thereof,  agreeably  to  the  laws  and 
usages  thereof,  whereby  and  by  force  of  the  acts  of  Assembly  id 
such  cases  made  and  provided,  the  said  C.  became  seised  of,  and 
entitled  to  such  estate  in  the  lands  and  tenements  aforesaid,  as  in 
and  by  tlie  said  will  was  devised  to  the  said  G.  in  trust  for  the  said 
C,  by  the  assent  of  the  said  G. ;  and  this  they  are  ready  to  verify  : 
Wherefore  they  pray  judgment,  if  they,  as  devisees  of  the  said  L., 
ought  to  be  charged  with  the  debt,  damages,  costs,  and  charges  afore- 
said, except  in  the  said  lands  and  tenements,  devised  as  aforesaid. 
Buchanan  v.  Masters'* s  Heirs  and  Devisees^  2  Harr.  310,  Maryland, 

1797.  J.  WlNCH£STJEB. 

Pleabyanheir      Plea.     And  the  said  D.  comes  and  defends  the  force  and  injury, 
STm^^^t^'     when  Slc.j  and  prays  an  hearing  of  the  writing  obligatory  aforesaid, 
■centfexcept    ^^^  of  the  condition  thereof,  and  they  are  read  to  him  as  follow, 
cortaiu  lands,    to  witf  [enter  them ;]  which  being  read  and  heard,  the  said  D.  saith, 
bM^^'soM^for     ^^^  ^^^  ^^^^  plaintiff  his  action  aforesaid  thereof  against  him  ought  not 
ayaluablecon-  to  have  or  maintain  because  he  saith,  that  he  the  said  D.  hath  no 
■ideimtioii.        lands,  as  heir  and  devisee  of  the  said  J.,  nor  had  he  at  the  time  of 
the  impetration  of  the  original  writ  of  him  the  said  plaintiff  in  this 
cause,  nor  ever  had,  except  the  following  lands,  to  mt.  Sic,  b  dLC, 
and  containing  be,  acres ;  all  which  said  lands  were  devised  to  him 
the  said  D.  by  the  last  will  and  testament  of  him  the  said  J.,  and  all 
which  said  lands  he  the  said  D.,  on  Sic.,  aliened  to  C.  D.,  at  Sec., 
aforesaid,  for  a  valuable  consideration,  to  tvity  the  sum  of  Szc.,  which 
said  sum  he  the  said  D.  retains  in  his  hgnds  ;  and  this  he  is  ready 
to  verify :  Wherefore  he  prays  judgment,  if  the  said  plaintiff  lus  ac- 
tion aforesaid  thereof  agamst  him  ought  to  have  or  maintain.  Sic. 

W.    PiNKNET. 

Replication.  REPLICATION.     And  the  said  plaintiff,  as  to  the  plea  of  the  said 

uid  he^^  D.  above  pleaded,  by  way  of  replication  thereto,  sailh,  that  notwth- 
lands  uDBoid.  Standing  any  thing  therein  contained,  he  the  said  plaintiff  to  be  pre- 
cluded from  having  and  maintaining  his  action  aforesaid  ought  not, 
because  he  saith,  that  the  said  D.  was  seised  of  the  lands  in  the 
said  plea  above  mentioned,  by  virtue  of  the  devise  aforesaid,  at  the 
tinie  of  the  impetration  of  the  original  writ,  in  this  cause,  to  vnt^ 
at  Sic.,  aforesaid  ;  without  this^  that  the  said  D.  on  &c.,  or  at  any 
time  before  the  impetration  of  the  original  writ,  in  this  cause,  aliened 
the  lands  in  the  said  plea  above  mentioned  to  C.  D.,  in  manner  and 
form  as  the  said  D.  hath  above  alleged ;  and  this  he  is  ready  to  veri- 
fy :  Wherefore  the  said  plaintiff  prays  judgment,  and  his  said  debt, 
together  with  his  damages,  by  occasion  of  the  detaining   of  the 
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same  debt,  to  be  adjudged  to  him,  and  upon  the  said  lands  above  AcuLxiraT 
confessed,  &c.     2  Harr.  647,  Maryland.  W.  Pinkney.       **■**'  -*^^ 


DEVISEES. 


Plea.     And  the  said  D.  comes  and  defends  the  wrong  and  injury,  Plea  by  devi- 
wben  &;c.,  and  says,  that  she  cannot  deny  the  action  aforesaid  of  *®®»  *  Ufe-cs- 
the  said  plaintiff,  nor  but<hat  the  said  writing  is  the  deed  of  the  said  Icea^^and 
T.,  her  husband,  nor  but  that  she  detains  from  him  the  said  sum  of  unsaUsfied 
&c.,  in  manner  and' form  as  the  said  plaintiff  above  against  her  hath  J"<J?'nent 
declared  ;  yet  the  said  D.  saith,  that  she  hath  not  any  lands  or  tene-  dlvUec,  on  the 
ments  by  devise  from  the  said  T.,  nor  any  estate  or  interest  therein,  obligation  of 
except  a  life-estate  in  the  dwelling  plantation  of  the  said  T.,  lying  in  **®'  devisor. 
the  county  of  &c.,  containing  &£C.  acres ;  which  life-estate  is  of  the 
value  of  &Lc«     And  the  said  D.  further  saith,  that  the  said  T.,  in  his 
lifetime,  on  &c.,  at  &c.,  aforesaid,  by  his  certain  writing  obligatory 
sealed  with  his  seal,  bound  himself  and  his  heirs,  in  the  sum  of  &ic., 
to  a  certain  J.  B.,  to  pay  the  said  sum  of  current  money,  when 
thereto  he*should  be  requested  ;  and  after  the  death  of  the  said  T., 
the  said  sum  not  being  paid,  the  said  J.,  on  dec,  in  the  General 
Court,  impleaded  the  said  D.,  as  devisee  of  the  said  T.,  of  and 
upon  the  said  writing  obligatory,  and  such  proceedings  were  had, 
that  afterwards,  to  toit,  at  a  Court  held  at  &c.,  on  he.,  the  said  J., 
by  the  judgment  of  said  Court,  recovered  against  the  said  D.  &z;c., 

S state  the  judgment,]  which  said  judgment  the  said  J.  did  then  and 
bere  agree  to  release  upon  the  payment  of  the  sum  of  &c.,  with 
interest  thereon  from  &c.,  till  paid,  and  costs,  as  by  the  record 
and  proceedings  thereof,  remaining  in  the  General  Court  more  fully 
appears.     And  the  said  D.  further  saith/ that  she  hath  not,  nor  on 
the  day  of  the  impetration  of  the  writ  original,  in  this  cause,  of  the 
said  plaintiff,  had  she,  nor  at  any  time  since  hath  she  had  any  lands 
or  tenements,  or  estate,  or  interest  therein,  by  devise  from  the  said  T., 
except  her  life-estate  in  the  land  aforesaid,  of  the  value  aforesaid,  in  the 
county  aforesaid,  which  is  not  sufficient  to  satisfy  and  pay  the  judg- 
ment aforesaid,  given  in  form  aforesaid,  and  which  life-eslato  in  the 
said  land  is  bound  and  liable  to  the  execution  and  satisfaction  there- 
of; with  this,  that  the  said  D.  will  verify,  that  the  judgment  so 
aforesaid  recovered  was,  and  still  is  a  just  and  true  debt,  and  no  ways 
paid,  and  that  the  judgment  aforesaia  remains  in'  full  force,  not  an- 
nulled, reversed,  or  ^satisfied,  and  that  the  said  D.  in  the  said  judg- 
ment named,  and  the  said  D.  in  the  writ  and  declaration  of  the  said 
plaintiff  named,  are  one  and  the  same  person,  (a)  and  not  other  or  (a)  This  aver- 
different;  and  this  she  is  ready  to  verify,  &c  •:  Wherefore  she  prays  JJf^^^j^J®'^ 
judgment,  if  she,  as  devisee  of  the  said  T.,  ought  to  be  charged  with  now.^ndfsnot 
the  debt  aforesaid,  by  virtue  of  the  writing  obligatory  aforesaid,  ex-  material, 
cept  as  to  her  life-estate  in  the  said  land,  of  the  value  aforesaid,  ^  ^g^^^-n^^' 
subject  to  the  judgment  herein  set  forth  and  pleaded,  fcc.     2  Harr.  J20  '    *  ^' 
547,  Marylandf.  ^  P.  B.  Kev.      . 

Plea.     And  the  said  D.  and  E.  come  and  defend  the  wrong  and  pieaby  dcvi- 
injury,  when  &c.,  and  say,  that  they  ought  not  to  be  charged  with  the  j^®^^JJ*2e^|j,e,i 
debt  aforesaid,  by  virtue  of  the  said  writing,  as  devisees  of  the  lands  ^^  ^^^^  in 
and  tenements,  devised  to  them  by  the  last  will  and  testament  of  him  trust  to  pay 
the  said  E.  F.,  because  they  say,  that  the  said  E.  F.,  by  the  last  ^^^l'^^^' 

are  not  sufficient  for  the  purpose. 
40 
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Agaiitbt         ivill  and  testament  of  bim  the  said  E.  F.  did  devise  to  them,  and 
devisekT*      '^*  ^''^  ^"®  messuage,  at  &c.,  aforesaid,  with  the  out-houses,  bams, 
.  ,    .     '        scabies,  and  one  close  therewith  enjoyed,  called  "  The  Grove,"  with 
laods  in  trust    ^be  appurtenances,  situate,  lying,  and  being  in   be.,  aforesaid,  to 
to  sell  and  pay  hold  from  the  decease  of  the  said  E.  F.,  without  impeachment  of 
debto*^  &c        waste,  for  the  term  of  one  thousand  years,  upon  trust,  that  they,  or 
cannot  be  sued  the  survivor  or  survivors  of  them,  his  executors  or  administrators 
within  3  and  4  should  and  might,  by  sale  or  mortgage  of  all  or  any  part  of  the  said 
wiucfm^^'  d^^'sed  lands  and  tenements,  and  by  and  out  of  the  rents,  issues, 
Barnes,  I64!     and  profits  of  the  said  devised  lands  and  tenements  otherwise,  as 
to  them  in  their  discretion  should  seem  meet  and  convenient,  raise 
not  only  all  such  sum  or  sums  of  money,  as  together  with  his  personal 
estate,  not  by  his  said  will  specifically  bequeathed  and  devised,  should 
be  sufficient  to  satisfy  and  defray  his  funeral  expenses,  and  all  debts 
that  he  should  owe  at  the  time  of  his  death,  monies,  and  legacies  by 
his  said  will,  to  be  applied   accordingly ;  and  after  the  same  were 
all  discharged,  then  in  further  trust  to  raise  portions  for  his  younger 
children.     And  the  said  D.  and  E.  further  say,  that  the  said  E.  P., 
on  &c.,  at  &c.,  in  &c.,  died  really  and  justly  indebted  to  several 
persons  in  several  sums  of  money,  to  mty  £10,000,  to  voity  at  fee. ; 
and  that  the  personal  estate  of  him  the  said  E.  F.,  at  the  time  of 
his  death,  was  not  sufficient  to  satisfy  and  discharge  the  debts  that 
he  the  said  E.  F.  was  really  and  justly  indebted  at  the  time  of  his 
death,  to  wit^  at  S^c.     And  the  said  D.  and  E.  furtlier  say,  that  the 
said  E.  F.  did  not  devise  to  them,  or  either  of  them,  any  other 
lands  and  tenements  than  the  said  lands  and  tenements  above  men- 
tioned, to  be  devised  to  them  for  the  purpose  aforesaid ;  and  this, 
&c. :  Wherefore,  &c.,  if  they  ougfet  to  be  charged  with  the  debt 
aforesaid,  by  virtue  of  tlie  said  writing  obligatory.     7  Went.  429. 

V^z  ^l^'  P?-^/-  -^"^  *6  said  D.  and  E.  come  and  defiyid  the  wrong 
TCes;  no'^lng  ^°^  idjuiT)  ^i^^n  &c.,  and  as  to  this,  that  the  said  D.  and  E.,  by 
as  devisees.  the  declaration  aforesaid,  are  impleaded  as  surviving  devisees  of 
certain  lands,  tenements,  and  hereditaments,  whereof  the  said  J.  S., 
the  father,  died  seised,  in  his  demesne  as  of  fee,  they  the  said  D. 
and  E.  say,  (actio  non^)  as  surviving  devisees,  in  form  aforesaid, 
because  they  say,  that  although  they  cannot  deny  but  thai  the  said 
writing  obligatory  is  the  deed  of  the  said  J.  S.,  the  father,  yet  they 
further  say,  that  they  have  not,  nor  hath  either  df  them,  nor  had  they 
or  either  of  them,  at  any  time  whatever,  any  lands,  tenements,  or 
hereditaments  of  the  said  J.  S.,  the  father,  deceased,  whereof  ie 
was  seised  in  his  demesne  as  offee^  as  surviving  devisees  of  tlie  last 
will  and  testament  of  the  said  J.  S,,  tlie  father,  deceased ;  and  this, 
&c. :  Wherefore,  &c. 

trust  to  pay  •  ^'*  ^^7'  ^^^^  ^^^y,  as  surviving  devisees  in  form  aforesaid,  ought 
debts,  &€.. and  not  to  be  charged,  &c.,  because  they  say;  that  true  it  is,  that  they 
havebSS^Said  T  f  7'^'"S  devisees  of  the  last  will  and  testament  of  the  said  J.  S., 
and  othera  re-  ^"®  father,  deceased,  of  certain  lands,  tenements,  and  hereditaments, 
toain  unpaid,    whereof  the  said  J.  S.,  the  father,  was  seised  in  his  demesne  as  of 

to^e  ftS yT  '  r^  l^'F  ^7'  *^*  ^'^ey  a»e  such  devisees  upon  trust,  first  to 
^•of  theprem-  P^X  ™®  ^^bts  of  the  said  J.  S.,  the  father,  deceased,  and  then  for 
"■e».  certain  other  purposes  in  his  will  mentioned,  and  that  there  are  now 
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real  and  true  debts  of  the  said  J.  S.,  the  father,  now  unpaid ,  other  Against 
than  the  said  debt  now  demanded,  which,  tos:ether  with  divers  other  "^'"  ^^^ 
real  and  true  debts,  due  from  the  said  J.  S.,  the  testator,  at  the 
time  of  bis  death,  and  since  tt)at  time  paid  by  the  said  D.  and  E., 
in  respect  of  the  said  devise,  amount  to  the  full  value  of  all  the  lands, 
tenements,  and  hereditaments,  devised  to  them  in  manner  aforesaid  ; 
and  this,  &c. :  Wherefore,  &ic.,  if  fcc.     7  Went.  437. 

Plea.     And  for  further  plea  (a)  in  this  behalf,  by  leave  of  die  Pi««-    By 
Court  here,  for  this  purpose  first  had  and  obtained,  the  said  D.  saith,  ^,°de8cent!°' 
that  he  ought  not  to  be  charged  with  the  said  supposed  debts  afore-  ^^v  .j^^  g^^ 
said,  or  either  of  them,  or  any  part  thereof,  by  virtue  of  the  said  piea  was  solvit 
writings  obligatory,  or  either  of  them,  as  grandson  and  heir  of  the  po»t  diem. 
said  R.  P.,  the  elder,  because  protesting,  .that  the  said  R.  P.,  the 
elder,  in  his  lifetime,  after  the  respective  days  and  times  of  payment 
in  the  said  several  conditions  of  the  aforesaid  writings  obligatory 
mentioned,  and  before  the  exhibiting  of  the  bill  aforesaid,  did  pay  to 
the  said  plaintiff  in  his  lifetime,  the  said  several  sums  of  money  in 
the  said  several  conditions  of  those  writings  obligatory  mentioned  ; 
nevertheless,  for  further  plea  in  this  behalf,  the  said  D.  saiUi,  that 
be'  hath  not,  nor  on  the  day  of  exhibiting  the  aforesaid  bill,  nor  at 
any  time  since,  had  any  lands  or  tenements  by  hereditary  descent, 
in  fee  simple,  from  the  said  R.  P.,  the  elder,  his  grandfather ;  and 
this  &£c. :  Wherefore  he  prays  judgment,  whether  he  the  said  D.  ought 
to  be  charged  with  the  said  supposed^  debts  above  demanded,  or 
either  of  them,  by  virtue  of  the  said  writings  obligatory,  or  either  of 
them,  as  grandson  and  heir  of  the  said  R.  P.,  the  elder,  &,c. 

Replication.     And  the  said  plaintiff,  as  to  the  said  plea  of  the  JtP'**^'^?®,"' . 
said  D.,  by  him  lastly  above  pleaded  in  bar,  saith,  that  the  said  D.,  ?y^de''^en't 
notwithstanding  any  thing  by  him  in  that  plea  alleged,  ought  to  be  sufficient  to 
charged  with  the  said  debts,  by  virtue  of  the  said  writings  obligatory,  J^^'^^  P'**  ^ 
as  grandson  and  heir  of  the  said  R.  P.,  the  elder,  because  protest-    ^   . ' 
ing,  that  the  said  R.  P.,  the  elder,  in  his  lifetime,  did  not  pay  to  the  (()  There 
said  J,,  in  his  lifetime,  the  said  several  sums  of  money  in  the  condi-  seems  no  rea- 
tioos  of  the  said  wridngs  obligatory  respectively  mentioned,  or  either  replication^" 
of  diem,  or  any  part  thereof;  nevertheless,  for  replication  in  this  be-  should  not. 
half,  the  said  plamtiff  saith,  that  the  said  D.,  before  the  time  of  ex*  conclude  to 
Ubitmg  the  said  bill  of  the  said  plaintiff,  had  divers  lands  and  tene-  most  of  the  old 
ments,  by  hereditary  descent,  as  heir  to  the  said  R.  P.,  the  elder,  entries  do.  See 
his  grandfather,  in  lee  simple,  sufficient  to  satisfy  the  said  plaintiff,  ^  in^-  ^^^^ 
his  debt  aforesaid,  and  wherewidi  the  said  D.  ought  to  have  satisfied  ssT'-^iYut.^' 
the  same,  to  unt^  at  &c.,  aforesaid ;  and  this  he  die  said  plaintiff  is  604;  Thomp. 
ready  to  verify:  (6) Wherefore  he  prays  judgment  and  his  debt  J^M  ^"^ 
aforesaid,  together  with  his  damages  by  him  sustained,  on  occasion  i26-Rast.i72. 
of  the  detention  thereof,  to  be  adjudged  to  him,  &cc. 

• 

Rejoinder.     And  the  said  D.  as  to  the  said  plea  of  the  said  ??i?'"^ri^^ 
plaintiff  above  pleaded,  in  reply  to  the  aforesaid  piea  of  the  said  D.  by  descent 
lastly  above  pleaded,  saith,  that  he  ought  not,  by  reason  of  any  thing  sufficient  to 
in  that  replication  above  alleged,  to  he  charged  with  the  aforesaid  "**"fy  P'*- 
debts,  by  virtue  of  the  said  writings  obligatory,  or  with  either  of 
thero,  because  be  saith,  that  the  said  D.  hath  not,  nor  at  any  time 
before,  or  upon  the  day  of  exhibiting  the  aforesaid  bill  of  the  said 
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AcATirsT         plaintiff,  bad  any  lands  or  tenements  by  bereditary  descent,  as  beir 
HEIRS  AKD      jQ  jjjg  ggjj  p^  p^^  ^Q  elder,  in  fee  simple,  as  by  ibe  same  replica- 
tion is  above  supposed  ;  and  of  tbis  the  said  D.  puts  bimself  upon 
the  country  ;  and  the  said  plaintiff  doth  the  like,  Sec.     3  Morgan, 
623. 

Plea.  Riens  Plea.  And  the  said  D.  and  E.  bis  wife,  and  F.  and  G.  bis  wife, 
per  descent,  come  and  defend  the  wrong  and  injury',  when  iic.^  and  say,  that  the 
by  two  feme     g^^jj  g^  ^j^j  Q^  |^jjyg  uq^^  uqj.  j^ath  either  of  them  any  lands  or  ten- 

M  to  a'nuInX  ements  by  hereditary  descent,  of  the  aforesaid  A.  B.,  their  late  fath- 
&c,  er,  in  fee  simple,  nor  had  they  any  on  the  day  of  the  commence- 

ment of  the  action  of  the  said  plaintiff,  or  ever  afterwards,  except 
in  the  manor  of  M.  in  the  county  of  S.,  with  the  appurtenances,  and 
one  acre  of  meadow  land,  with  the  appurtenances,  in  the  said  county 
S.  P.  Plowd.     of  S. ;  and  this  they  are  ready  to  verify  :  Wherefore  they  pray  judg- 
438.  ment  if  tlie  said  E.  and  G.,  as  daughters  and  heirs  of  the  said  A.  B. 

their  late  father,  ought  to  be  charged  with  the  said  debt  by  virtue  of 
the  said  writing  obligatory,  except  in  the  said  manor  of  M.  and  one 
acre  of  meadow  land,  with  the  appurtenances,  in  the  county  of  S. 
aforesaid,  he,    , 

m 

Replication.  REPLICATION.     And  the  said    plaintiff  saith,  that  by  reason  of 

o^r  lands  by  ^^Y  ^^^^S  ^^  ^^^  p'©^  contained,  she  ought  not  to  be  barred  from 
descent,  having  and  maintaining  her  aforesaid  action  thereof  against  them,  the 

wherewith        said  D.  and  E.,  F.  and  G.,  because  she  the  said  plaintiff  saith,  that 

have.sa^fliied^  ^^^  ^^'^  ^*  ^"^  ^'^  before  the  day  of  the  commencement  of  the 
pit's  debt.     •  action  of  the  said  plaintiff,  had  lands  and  tenements  by  bereditary 

descent  from  their  said  father,  in  fee  simple,  over  and  besides  the 
(a)  The  con-  manor  of  M.,  in  the  said  county  of  S.,  with  the  appurtenances,  and 
dmflv  re^Uca-  *'^®  ^^'^  ^^^  ^^^®  ^^  meadow  land,  with  the  appurtenances,  to  wit^ 
tion  in  Co.  ^^  ^'i  i"  ^^  s^i^  county  of  S.,  out  of  which  the  said  D.  xmd  E.,  F. 
Ent.  126,  is  to  and  G.  might  have  satisfied  the  said  plaintiff  her  said  debt,  io  wit,  at 
the  country.      ^^^  aforesaid  ;  and  thi§  she  is  ready  to  verify :  (a)  Wherefore  she 

prays  judgment  and  her  debt  aforesaid,  together  with  her  damages, 

to  be  adjudged  to  her,  &c. 

Rejoinder.  REJOINDER.     And  the  said  D.  and  E.  his  wife,  and  F.  and  G. 

2«/''*^  ^®  his  wife,  as  before,  say,  that  the  said  E.  and  G.,  before  the  com- 
mencement of  the  action  of  the  said  plaintiff,  had  not  lands  and  ten* 
ements  by  hereditary  descent  from  their  said  father,  in  fee  simple, 
over  and  besides  the  manor  of  M.,  in  the  county  of  S.,  with  the 
appurtenances,  and  the  said  one  acre  of  meadow  land,  with  the  ap- 
purtenances, in  M.  in  the  said  county  of  S.,  out  of  which  the  said 
D.  and  E.  and  F.  and  G.  might  have  satisfied  the  said  plaintiff  ber 
said  debt,  in  manner  and  form  as  the  said  plaintiff  hath  above  in 
her  said  replication  alleged  ;  and  of  this  they  put  themselves  upon 
the  country;  and  the  said  plaintiff  doth  the  like,  &c.  3  Morgan, 
626. 

« 

JfOTES  ON  PLEAS  BT  HEIRS  AND  DEVISEES. 

From  the  power,  given  bjr  law  to  administrators  and  executors,  to 
sell  real  estate  to  pay  the  deols  of  the  deceased,  actions  have  not  been 
usual  in  this  State  on  specialties  against  heirs  or  devisees.  How  far, 
therefore,  the  preceding  forms  apply  in  this  particular  is  worthy  of 
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inqairj.     By  Mass.  Stat  1788,  eh.  66,  §  5,  it  is  enacted,  that "  where  A^Anw 
certain  demaads  against  the  estate  of  any  person  deceased  arise,  by  vir-  bxiba  and 
tue  of  any  covenant,  contract,  or  agreement,  that  could  not  be  claim-  ^■^'•'"•* 
ed  until  after  the  said  term  of  tkret  (a)  years,  such  covenant,  con- 
tract, or  agreement  not  being  in  full  force  during  said  term,  the  claim-  ^^^•IJj'  ^ 
ant  in  such  case  may  have  his  remedy  against  those,  who  inherit  the  tinS  limited^ 
estate  of  such  person  or  devisees,  thereof,  against  whom  the  demand  for  actions 
lies,  if  such  claim  be  made  within  one  year  from  the  time  of  its  becom-  agun^t  adm'n. 
iog  due,"  d&c.  ^*  **  ^^^  ^^ 

How  the  action  shall  proceed  against  several  heirs,  several  devisees^ 
or  against  several  heirs  and  devises  of  part  of  the  estate ;  whether 
there  shall  be  a  genera]  judgment  against  all,  and  so  each  be  liable  to 
satisfy  the  whole  execution,  and  so  perhaps  be  liable  beyond  assets ; 
or  whether  the  amount  of  assets  may  be  pleaded,  and  so  the  judgment 
be  pro  tanto,  are  questions  never  yet  decided  in  our  Courts.'  The 
act,  in  its  present  shape,  is  very  defective,  and  may  probably  remain 
long  dormant,  if  not  quickened  into  life  by  legislative  provisions.  As 
the  remedy,  however,  may  be  very  important  in  actions  on  Covenants 
respecting  real  estate,  it  seems  worthy  of  public  consideration. 

ADDJTIOJSTAL  J^OTE, 

Under  the  statutes  of  this  Commonwealth  it  is  settled,  that  the  real 
estate,  on  account  of  which  an  heir  or  devisee  is  liable  for  the  debts  of 
the  ancestor,  or  devisor,  must  be  situated  within  the  Commonwealth. 
9  Mass.  R.  377,  Austin  v.  Gage.  If  the  estate  is  situated  in  another 
state,  no  action  here  can  be  maintained  on  account  of  it ;  but  recourse 
must  be  had  to  the  tribunals  of  that  state. 

No  person  can  thus  be  chargeable,  who  is  not  privy  either  in  blood 
or  estate,  to  the  person  deceased  ;  and,  therefore,  if  a  woman  inherits 
personal  estate^  and  marries  and  dies,  the  husband  will  not  be  liable 
to  an  action  on  account  of  it,  for  the  debt  er  covenant  of  the  wife's 
ancestor.  13  Mass.  R.,  384,  Howes'  v.  Bigelow,  Sfc.  And  the 
Court,  in  that  case,  seem  inclined  to  the  opinion,  that  no  such  action 
could  have  been  mi^ntained  against  him  during  her  life.     Ihid. 

To  have  this  remedy  against  an  heir  or  devisee,  the  creditor  must 
be  unable  to  procure  satisfaction  during  the  administration,  if  letters 
have  been  granted ;  or,  if  not,  during  the  time  limited  for  that  pur- 
pose, rtz-,  twenty  years  ;  for,  otherwise,  the  heir  or  devisee  is  not  lia- 
ble. The  action,  also,  where  brought  on  a  demand,  which  did  not 
accrue  during  the  liability  of  the  executor  or  administrator,  must  be 
brought  within  one  year  from  the  time  it  actually  accrued*.  12  Mass. 
R.  395. 

Where  there  are  several  heirs,  &c.  it  does  not  seem  settled,  in 
what  manner  the  action  may  properly  be  brought.  There  are  three 
ways  of  bringing  the  action.  1.  To  commence  a  suit  against  all  the 
heirs  and  devisees  jointly.  But  there  are  many  difficulties  attending 
this  course.  It  may  not  be  possible,  for  the  plaintiff  to  ascertain 
every  persou  who  has  inherited,  or  received  real  estate  by  devise,  from 
the  covenantor  ;  and  if  he  does  not  join  every  individual,  his  action 
may  be  abated  many  times  on  account  of  a,  nonjoinder.  Since,  in 
every  new  action,  those  last  joined,  will  have  a  right  to  plead  the  non- 
joinder of  others  in  Abatement.  When  judgment  is  recovered,  it  is 
UgaUy  impossible,  that  it  should  be  for  the  recovery  of  the  whole  de- 
mand against  ^  jointly,  unless  each  has  inherited  more  than  the 
amount  of  the  claim  ;  because  no  one  is  liable  for  more  than  the  value 
descended  to  him.    On  the  other  hand,  there  is  no  way  provided  by 
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law»  lor  tpportioDiHf  the  damages  amoDg  the  hein,  and  kroing  aev- 
eral,  ezeeations  against  then,  according  to  their  respective  liabilities. 

%  To  ascertaim  the  emmnU  of  the  ambikmiiam,  which  emeh  ^  <As 
hdrs  ought  to  pay^  and  commence  a  suit  against  each  seoera^ 
for  thai  contribution.  To  this  course  the  Court  seems  to  incline  in 
Howesj  JSzr.  v.  Bigelow^  before  cited.  Bat  the  diffica]tie»  here  are, 
that  the  creditor  maf  not  be  able  to  ascertain  how  many  are  to  ccm* 
tribole,  nor  the  amount  of  the  contribution  due  from  each,  before  he 
^mmencea  his  actions  against  them.  And  whether  he  commences 
several  suits  against  all  the  heirs  at  once  ;  or,  as  fast  as  he  recovers 
judgment  against  one,  commences  a  new  suit  against  another,  the 
dels  J,  coniiision,  and  embarrassment  must  be  infinite.  .Fbr  here  there 
can  be  no  estoppel. 

8.  The  remaining  course  is,  for  the  creditor  Uvcomraence  his  suit 
against  any  one  of  the  heirs,  at  his  election,  for  the  whole  amount  of 
his  claim ;  and  as  by  law  each  heir  is  liable  for  his  ancestor's  debt  to 
the  amount  of  the  whole  assets  descended,  he  has  a  right  to  recover 
the  whole  debt  of  the  heir,  where  the  assets  are  sufficient ;  and  where 
the  assets  are  insufficient,  he  ought  to  have  judgment  for  the  amount  of 
the  assets ;  and  afterwards  should  commence  a  new  action  against  some 
other  heir  for  the  deficiency.  The  heir,  against  whom  judgment  was 
recovered,  in  either  case,  might  have  a  remedy  for  a  contribution 
against  the  rest.  And  here  there  would  be  no  hardship ;  because  an 
iMsir  would  naturally  know  both  the  situation  of  his  ancestor's  estate, 
and  the  persons  who  were  his  co-heirs,  d^c.  And,  if  there  were  any 
inconvenience,  it  is  better  that  it  should  fall  on  the  heirs  and  devisees, 
than  on  the  creditor ;  because,  it  must  be  owing  to  their  own  d^ 
fault,  that  the  claim  was  not  settled  on  notice,  without  suit,  by  a  volun- 
tary contribution  among  themselves  in  the  first  instance.    Qusre. 
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PLEADINGS  IN  DEBT. 


11.  For  Penalties  on  Statutes.  * 

In  actions  of  Debt  on  statutes,  to  recover  a  penalty,  the  general  issae 
is  nil  debet,  and  this  is  the  proper  answer  to  the  action.  Not  guiUy^how^ 
ever,  is  good.  1  T.  R.  462 ;  2  Mass.  R.  521 ;  15  Mass.  R.  195.  These 
pleas  should  be  so  pleaded,  as  to  conform  to  the  charge  in  the  decla- 
ration, and  be  an  appropriate  answer  to  it.  Thus,  nil  debet  should  be 
pleaded,  that  the  defendant  owes  nothing  to  the  informer^  or  to  the 
Commonwealth,  Sfc.  in  manner  and  form,  4"c«  And,  where  there  are 
several  defendants,  and  they  plead  not  guilty,  the  plea  in  substance 
ought  to  bo,  that  neither  they,  nor  any  of  them^  are  guilty.  See  Hawk. 
PI.  C.  893. 

Where  the  plea  is  nil  debet,  the  jury  assess  the  fine,  penalty,  or 
forfeiture;  but,  where  the  plea  is  not  guilty,  the  jury  cannot  assess  it, 
bat  it  muel  be  done  by  the  Ckmrt.    15  Mass.  R»,  105. 


FOR  PENALTIES.  819 

Where  there  is  a  general  verdict  for  one  penalty,  which  is  taken  cm  Aoaiv«v 
a  particular  cbnnt,  if  that  count  is  defective,  the  plaintiff  cannot  after-  ^*'""  ^^"^ 
wards  apply  it  to  another.     3  T.  R.  448. 

In  relation  to  the  question,  where  there  are  several  persons  sued  in 
a  qui  tarn  action,  in  what  cases  a  penalty  may  he  recovered  severally 
against  each  of  the  defendants,  or  one  penalty  only  against  all  who  are 
jointly  guilty,  it  may  be  observed,  that  where  the  offence  in  its  nature  is 
single  and  cannot  be  severed,  there  the  penalty  shall  be  only  single  ; 
because,  though  several  persons  may  join  in  committing  it,  it  still  con- 
stitutes but  one  offence.  But,  where  the  offence  is,  in  its  nature, 
siveral,  and  where  every  offender  is  separately  liable  to  the  penalty,  a 
several  penalty  is  recovered  against  each,  though  the  prosecution  is 
brought  against  them  jointly.     See  Rex  v.  Clarke,  Gowp.  610. 

In  relation  to  the  same  subject,  the  law  is  laid  down  by  Parsons  G.  J., 
in  BouieUe  v.  Naurse,  that,  where  a  statute  imposes  a  penalty  for  the 
eojDfliission  of  a  certain  act,  if  several  join  in  doing  it,  the  action  may 
be  brought  against  all,  or  any  of  the  offenders ;  but  only  one  penalty 
can  be  recovered  for  the  commission  of  one  act.  4  Mass.  R.  431. 
If,  therefore,  an  action  is  brought  for  such  penalty  against  an  offend- 
er, it  is  a  good  bar,  that  a  recovery  and  satisfaction  has  already  been 
had  for  the  same  offence,  in  an  action  against  another.    JRnd. 

Where  any  such  penalty  has  been  incurred,  by  the  joint  act  of  sev- 
eral persons,  the  action  may  be  brought  against  any  one  or  more  of  them, 
without  joining  the  rest.  5  Mass.  R.,  266.  But  all  those  thus  sued 
in  Debt  qtn  tarn,  must,  by  the  verdict,  be  found  jointly  indebted  ;  for 
the  form  of  action  is  in  Debt,  as  on  a  contract,  though  really  ground- 
ed on  a  tort     Ibid. 

Where,  in  such  action  of  Debt,  a  joint  forfeiture  was  demanded 
against  two  defendants ;  on  nil  debet  pleaded  by  one  of  them,  on 
whom  alone  process  had  been  served  ;  and  no  evidence  having  been 
adduced  to  show,  that  the  other  had  incurred  any  forfeiture,  a  verdict 
under  the  directicm  of  the  Gourt  was  found  for  the  defendant,  and  a 
new  trial  was  refosed.     4  Mass.  R.  137. 

The  defendant  cannot  give  in  evidence,  under  the  general  issue, 
that  another  action  is  pending  ;  or,  a  former  recovery  by  another  per- 
son ;  for  the  same  offence.  Because  the  plaintiff  ought  to  have  notice 
of  such  defence,  in  order  to  have  an  opportunity  to  reply,  that  the 
recovery  was  had  by  fraud  or  collusion.  See  Str.  701 ;  Gowp.  744 ; 
see  also  5  Mass.  R.  174.  But,  under  the  statute  of  this  Gommon- 
wealth,  the  defendant  may  give  any  special  matter  in  evidence,  under 
the  general  issue.     See  Mass.  Stat.  1788,  ch.  12,  §  3. 

Where  a  former  action  or  recovery,  by  another  informer,  is  plead- 
ed,' the  time,  when  the  former  action  was  commenced,  should  be 
shown,  that  the  Gourt*may  judge  of  the  priority.  And  it  seems^  ac- 
cording to  Ld.  Mansfield,  in  Combe  v.  Pitt,  that  for  this  purpose  a 
day,  or  even  an  hour,  may  be  divided,  when  necessary.    3  Bur.  1423 ; 
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Bl.  478.  For  in  sach  cases  it  should  appear,  that  the  right  of  action 
was  attached  in  the  other  saitor,  before  the  plaintiff's  action  was 
commenced.  Ibid.     See  Commonwealth  ▼.  Churchill,  5  Mass.  R.  174. 

If  the  time  of  limitation  for  the  offence  has  expired,  the  defendant 
is  not  obliged  to  plead  it,  but  may  avail  himself  of  it  under  the  gener- 
al issue ;  and  if  it  comes  out  on  the  trial,  the  plaintiff  should  be  non« 
suited.     3  T.  R.  5  ;  3  Bur.  1241 ;  1  BL  312. 

The  defendant  cannot  plead  double  in  Viqui  tcan  action.  Str.  1044  ; 
4  T.  R.  701. 

The  defendant  may  pay  the  penalty  in  Court  with  costs.  Bui.  N. 
P.  177.  And  under  favorable  circumstances  will  be  permitted  to 
compound  even  after  verdict.     5  T.  R.  96. 

In  this  action,  as  in  others,  if  a  title  is  stated  defectively,  it  will  be 
cured  by  verdict ;  but  if  a  defective  title  is  stated,  judgment  will  be 
arrested.     5  Mass.  R.  306. 

If  the  plaintiff  dies  afler  verdict,  his  executor  or  administrator  shall 
have  judgment  for  his  moiety.     Hard.  161. 


Om  Aoaxx* 


1.    On  Statutes. 

Oir  8TAT-  Plea.     And  the  said  D.  cofties  aud  defends  &c.,  when  be, 

uTKs.  and  says,  that  he  doth  not  owe  to  the  said  Commonwealth,  and  the 

Plea.  To  a  ^^XA  A.  A.,  who  sues  as  aforesaid,  the  said  sum  of  $100,  or  any 
2^ .  ^  ^^5gt^  part  thereof,  in  manner  and  form  as  the  said  A.  A.  hath  above 

thereof,  complained  against  him  ;  and  of  this  he  puts  himself  upon 

the  country. 

2.  On  Agreements. 

Plea.  And  the  said  D.  comes  and  defends  &c.,  when  bc.^ 
and  says,  {actio  non^)  because  protesting,  that  the  declaration  afore- 
said, and  Uie  matters  tlierein  contained,  in  tlie  manner  and  form 
aforesaid  declared,  are  insufficient  in  law  for  the  plaintiff  to  have 
his  action  aforesaid  maintained  against  him  the  said  D.,  for  plea  the 
said  D.  says,  that  he,  upon  or  before  the  said  &c.  day  of  &u:.,  next 
following  the  date  of  the  indenture  aforesaid,  did  not  direct,  appoint, 
or  assign  any  person  or  persons,  to  whom  the  said  plaintiff  should 
assign  and  transfer,  or  cause  to  be  transferred,  the  said  ten  shares  of 
the  said  general  joint  stock  of  the  corporation  for  linen  manufac- 
tures aforesaid  ;  and  that  the  plaintiff  on  the  said  &c.  day  of  &c., 
did  not  assign  or  transfer,  or  cause  to  be  transferred  to  him  the  said 
D.,  the  said  ten  shares  of  the  general  joint  stock  of  said  corporation, 
according  to  the  form  and  effect  of  the  indenture  aforesaid,  and  so 
the  said  £1 100  did  not  become,  nor  was  payable  to  the  plaintiff,  nor 
bis  assigns,  at  or  upon  the  said  &;c.  day  of  &c.,  by  the  form  of  the 
said  indenture,  as  the  plaintiff  hath  above  supposed ;  and  this^  &c. : 
Wherefore,  &c. 

Replication.  And  the  plaintiff  says,  {predudi  non^)  because 
he  says,  that  he  the  plaintiff  upon  the  &c.  day  of  &c.,  [at  8w5->l  as- 
signed and  transferred  to  the  said  D.  the  said  ten  shares  of  the 
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general  joiot  stock  of  the  said  corporation,  according  to  the  form  and  On  aouub- 
effect  of  the  indenture  aforesaid ;  and  this  he  prays  may  be  inquired  ''■"^'* 
of  by  the  country. 

Note. — ^Tbe  defendant  demurred  to  this  replication,  and  had  judgment } 
and  it  was  said,  that  the  replication  was  bad,  because  no  place  was  alle^d, 
where  the  plaintiff  had  assigned,^  &c.  See  4  Ins.  Cier.  139, 141 ;  1  Lutw. 
490,492. 

In  Debt  for  penalties  on  indenture,  nil  debet  is  no  plea ;  for  where  the 
defendant  has  matter  of  excuse  or  dischai^,  he  ought  to  plead  it  2  Mod. 
Cas.  106,  323, 382 ;  5  Com.  Dig.  Plead.  (2  W.  17.) 

As  to  what  shall  be  considered  a  penalty,  and  what  liquidated  damages, 
see  antej  p.  70. 

Plea.     And  the  said  D.  comes  and  defends  Sec.,  wKen  Sec.,  and  ^^  to  sn  ac- 
says,  {actio  non^)  because  he  says,  that  he  the  said  D.,  before  the  said  produdi^a 
Sic.  day  of  Sec.,  in  the  said  agreement  mentioned,  to  vnt,  on  Sec.,  at  tide,  and  com- 
Sec.,  was  ready  and  willing,  and  ofiered  to  the  plaintiff  to  produce  a  P|«t>ng  «  pur- 
clear  and  perfect  title,  in  the  lawj  of,  in,  and  to  the  freehold  messuages,  fn|^*^cle8 ; 
tenements,  and  premises,  and  to  execute  a  proper  conveyance  there-  that  the  pit. 
of  to  the  plaintiff,  to  hold  to  him  the  plaintiff,  his  heirs  and  assigns  for-  ^®5'*"?^  "*** 
ever,  upon  his  Ae  plaintiff's  paying  to  him  the  said  D.  the  full  sum  ^^  t^emenf 
of  4^250,  as  and  for  the  purchase  money  thereof,  whereof  the  plain-  into  effect,  &c. 
tiff  then  and  there  had  nonce  ;  but  that  the  plaintiff  then  and  there 
desired  the  said  D.  not  to  produce  the  same,  or  to  execute  the  said 
conveyance  to  the  plaintiff;  and  the  plaintiff  then  and  there  forbid 
the  said  D.  then  or  ever  so  to  do ;  and  the  plaintiff  then  and  there 
declared  to  the  said  D.  that  he  would  not  ever,  nor  did  he  ever 
pay  to  the  said  D.  the  said  sum  of  j^250,  as  and  for  the  said  pur- 
chase money ;  and  the  plaintiff  then  and  there  wholly  declined  and 
disavowed  Uie  carrying  of  the  said  agreement,  in  the  said  declara- 
tion mentioned,  into  execution  ;  for  which  reason,  and  no  other,  the 
said  D.  did  not  upon  or  before  the  said  d^c.  day  of  <&c.  produce,  nor 
hath  he  at  any  time  since  produced  a  clear  and  perfect,  or  other  title, 
in  the  law,  of,  in,  or  to  the  said  freehold  messuages,  tenements,  and 
premises,  or  any  part  there,  to  the  plaintiff^  to  hold  the  same  to  him 
the  plaintiff,  his  heirs  and  assigns  forever,  according  to  the  tenor  and 
effect  of  the  said  agreement,  m  that  behalf;  and  this,  Sec. :  Where- 
fore, Sec. 

Replication.     And  the  plaintiff  says,  {predudi  non,)  because  Replication, 
protesting  that  the  said  plea,  and  the  matters  therein  contained,  in  ^|?|?**?  ^. 
manner  and  form  as  the  same  are  above  pleaded  and  set  forth,  are  ^etJthe  pur- 
not  suffident  in  law  to  bar  the  plaintiff  irom  having  his  aforesaid  chase  &c., 
action  thereof  against  the  said  D. ;  protesting  also,  that  the  said  D.  JSIvciya^ 
was  not  ready  or  willing,  or  offered  to  the  plaintiff  to  produce  a  clear  KfusaL 
and  perfect  title,  in  the  law,  of,  in,  and  to  the  said  freehold  mes- 
suages, tenements,  or  premises,  or  to  execute  a  proper  conveyance 
thereof  to  the  plaintin,  to  hold  the  same  to  him  the  plaintiff,  his 
heirs  and  assigns  forever,  upon  his  the  plaintiff's  paying  to  the  said 
D.  the  full  sum  of  ^50,  as  and  for  the  purchase  money  thereof,  in 
manner  and  form  as  the  said  D.  hath  in  that  behalf  above  alleged  ; 
for  replication  in  this  behalf,  the  plaintiff  saith,  that  the  plaintiff,  after 
the  making  of  the  said  agreement,  and  from  thence  and  until  and 
upon  the  said  Sec.  day  of  Sec.,  therein  mentioned,  was  ready  and 
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Onaorbs*     willing  to  complete  the  purchase  of  the  said  freehold  messuages, 
MXXT8.  tenements,  and  premises  therein  also  mentioned,  according  to  the 

tenor  and.  effect  of  the  said  agreement,  in  that  behalf,  to  trit^  at  he. ; 
without  thisj  that  he  the  plaintiff  requested  or  desired  the  said  D. 
not  ever  to  produce  the  same  title,  or  to  execute  the  same  convey- 
ance to  the  plaintiff,  or  did  forbid  the  said  D.  so  to  do,  or  declared 
that  he  would  not  pay  to  the  said  D.  the  said  sum  of  $250,  as  and 
for  the  said  purchase  money,  or  declined  or  disavowed  the  carrying 
of  the  said  agreement  into  execution,  in  manner  and  form  as  the 
said  D.  hath  in  hb  said  plea,  in  that  behalf,  alleged ;  and  this,  &c. : 
Wherefore,  dkc.  G.  Wood. 

Rejoinder.  On  Rejoinder.  And  .the  said  D.,  as  to  the  said  plea  of  the  plaintiff 
and  refiwaii!"'^  above  in  reply  pleaded  <fec.,  as  before,  says,  that  the  said  plaintiff 
requested  and  desired  the  said  D.  not  ever  to  produce  the  same 
tide,  or  to  execute  the  said  conveyance  to  the  plaintiff,  and  did  for^ 
bid  the  said  D.  so  to  do,  and  did  declare  to  the  said  D.  that  be 
'  would  not  ever  pay  to  the  said  D.  the  said  sum  of  $250,  as  and 
for  the  said  purchase  money ;  and  declined  and  disavowed  the 
carrying  of  the  same  agreement  into  execution,  b  manner  and  form 
as  the  said  D.  hath  above  in  his  said  plea,  in  that  behalf,  alleged  ; 
and  of  this  he  puts  himself,  &c.     5  Went.  201,  292,  321. 

Note. — Upon  the  trial  of  this  cause,  the  defendant  proving^  the  facts,  the 
plaintiff  submitted  to  a  nonsuit.    Trinity  term,  1785. 

Plea  to  an  ac-       Plea.     And  the  said  D.  comes  arid  defends  Sec.,  when  Sic.,  and 

performin^^      ^^^^^  i^^^  ^^^^)  because  he  says,  that  the  plaindff  was  not  capable, 

ticles^to  pur^  ready,  and  willing  to  make,  nor  could  make  a  good  tide  to  the  said 

chase  &c.,  that  D.  of  the  said  farm  and  premises,  and  boggy  land,  so  agreed  to  be 

a^goo'd  title "^^^  purchased  by  the  said  D.  as  aforesaid,  according  to  the  tenor  and 

effect  of  the  said  articles  of  agreement,  in  manner  and  form  as  the 

said  plaintiff  hath  above  in  his  said  declaration  in  that  behalf  alleged ; 

and  of  this  he  puts  himself  upon  the  country. 

2.  That  pit.         And  for  further  plea  in  this  behalf,  by  leave  &c.,  tbe^  said  D. 

offthe  prwni-    *^y^»  {actio  fioni)  because  he  says,  that  after  the  making  of 'the  said 

sea,  and  there-  agreement,  and  before  the  d^c.  day  of  d^c,  to  tvit,  on  c&c,  the  plaia- 

hy  disabled       tiff  cut  down,  felled,  and  prostrated,  and  caused  to  be  cut  down, 

fonmthe*a»ee-  ^^''^^j  ^^^  prostrated  divers,  to  toi,  600  of  the  said  timber  trees, 

ment  on  bis     500  of  the  said  elms,  and  500  of  the  said  willow  trees,  in  the  said 

part.  declaration  and  agreem^A  respectively  mentioned,  [and  which  were 

then  standing  and  growing  on  the  premises,  so  as  aforesaid  agreed  to 

be  conveyed  by  the  plaintiff  to  the  said  D.,  and  which  were,]  by 

the  said  agreement,  agreed  to  be  valued  and  paid  for,  as  in  the  said 

agreement  is  mentioned  ;  whereby  the  plaintiff  disabled  himself  from 

performing,  and  it  became  and  was  impossible  for  him  the  plaintiff 

to  perform  and  ful61  the  said  articles  of  agreement  on  his  part  and 

behalf,  according  to  the  tenor  and  efiect  of  the  said  articles ;  for 

which  reason  the  said   D.  declined  and  refused  to  carrjrthe  said 

articles  into  execution  on  his  part,  as  he  lawfully  roieht  do  for  the 

cause  aforesaid  ;  and  this,  dkc. :  Wherefore,  Sw.     6  Went.  325. 

>    G.  "^ 


NoT£. — ^The  part  within  crotchets  is  not  in  the  original  plea,  but  U 
here  inserted  to  conform  to  an  opinion  flfiyen  on  the  plea,  cited  in  5  Went. 
326,no<ff. 
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Pjleju  ^  And  the  said  D.  comes  and  defends  &c.,  when  &c.,  and  Oh  agrkb- 
says,  (actio  nan^)  because  lie  says,  that  he  did  well  and  truly  pay  to  ^larrs. 
the  plaintiff  the  said  sum  of  -&c.,  on  &c.,  in  full  for  the  absolute  ^^^  ^  ^  ^^' 
purchase  of  the  lands  to  be  allotted,  as  in  the  sealed  articles  in  the  paying  money 
said  declaration  mentioned  ;  and  of  this  he  puts  himself,  &c.  for  the  pur- 

chaae  of  salt- 
mtnh,  appendant  to  certain  messuages  ficc. ;  that  dft  had  paid  the  purchase  money. 

And  for  a  further  plea  in  this  behalf,  the  said  D.,  by  leave  be.,  2.  That  pit. 
says,  {actio  nony)  because  he  says,  that  the  plaintiff,  at  the  time  of  the  ^^  ^^  *^{J®  ^ 
making  of  the  said  recited  articles,  in  the  said  declaration  mentioned,  ^^h^ed^ 
had  nothing  inrthe  said  three  messuages,  in  the  said  recited  articles  lands. 
in  the  said  declaration  mentioned,  whereby  he  could  be  enabled  to 
convey,  surrender,  or  assign  unto  the  said  D.,  his  heirs  and  assigns, 
any  aUotment  or  allottnents  of  the  said  common  salt-marsh,  which 
should  at  any  time,  after  the  making  of  the  said  articles,  be  dotted 
to  the  said  three  messuages  respectively,  by  virtue  of  any  act  of 
Parliament^  or  otherwise  howsoever ;  and  this,  &c. :  Wherefore,  &c. 

G.  Wood. 

Replication.     And  the  plaintiff,  as  to  the  said  plea  of  the  said  Replication, 
D*,  by  him  secondly  above  pleaded  in  bar,  says,  {predudi  non,)  ^*^  ^^®  P}^ 
because  he  says,  that  before  and  at  the  time  of  the  making  of  the  fee!^d^8o  had 
said  articles,  in  said  declaration  mentioned,  he  the  plaintiff  was,  and  sufficient  es- 
from  thenceforth  continually  hitherto  hath  begn,  and  still  is  seised  in  ^^°  ap^^^^ 
his  demesne  as  of  fee,  of  and  in  the  three  messuages  in  the  said  arti- 
cles, in  the  said  declaration  'mentioned,  and  so  the  plaintiff  says, 
that  he,  at  the  time  of  the  making  of  the  said  articles,  in  the  said 
declaration  mentioned,  had  a  good  and  sufficient  estate  in  the  said 
three  several  messuages  in  the  said  articles,  in  the  said  declaration 
mentioned^  whereby  be  could  be  enabled  to  convey,  surrender,  and 
assign  unto  the  said  D.,  bis  heirs  and  assigns,  all  such  allotment  or 
allotments  of  the  said  common  salt-marsh,  which  should  at  any  time, 
after  the  making  of  the  said  articles,  in  the  said  declaration  mention- 
ed, be  allotted  to  the  said  three  messuages  respectively,  by  virtue  of 
any  act  of  parliament^  or  otherwise  howsoever ;  and  this,  &c. : 
Wherefore,  &c.     5  Went.  286.  S.  Le  Blanc 

NoTK. — The  replication  in  the  original  contained  a  stateinent  of  a  copy- 
hold  title,  which  is  omitted  here ;  but  except  that  omission,  there  is  no 
other  Tarianoe.    See  the  declaration  in  the  same  case.     5  Went  285. 

Plea.     And  the  said  D.,  for  further  plea  in  this  behalf,  by  leave  piea  to  an  ac 
ifec.,  (actio  nan^)  because  protesting,  that  the  costs  and  charges  that  <ion  fo"*  the 
did  arise,  and  had  been  expended  at,  in,  or  about  the  proceed-  coste^d    *^ 
ings  at  law,  in  the  said  agreement  nfentioncd,  at  the  time  of  the  charges  of  a 
making  of  the  said  agreement,  and  therein  covenanted  by  the  said  suit,  that  the 
D.  to  be  paid,  borne,  and  discharged  by  him,  did  not  amount  to  the  not^mo^iintto 
sum  of  :^dO,  in  manner  and  form  as  the  plaintiff  hath  above  declared  $5o;hut  only 
against  him  ;  for  plea,  nevertheless,  in  this  behalf,  the  said  D.  says,  {J|/J^'t^„, 
that  the  costs  and  charges  which  did  arise,  and  had  been  expended  ^j^red  to  Uie 
in  and  about  the  proceedings  dt  law,  commenced  against  the  said  D.  plaintiff. 
by  the  plaintiff,  m  the  said  agreement  mentioned,  as  aforesaid,  at 
the  time  of  the  making  of  the  said  agreement,  and  therein  covenant- 
ed to  be  paid,  borne,  and  discharged  by  him  the  said  D.,  amounted 
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to  a  much  less  sum,  to  wU^  the  sum  of  ^30,  and  no  more,  to  wit, 
at  be.  And  the  said  D.  further  says,  that  after  the  making  of  the 
said  agreement,  in  the  said  declaration  mentioned,  and  within  a  rea- 
sonable time  after,  the  said  D.  had  notice  of  the  amount  of  the  said 
costs  and  charges,  and  before  the  commencement  of  the  action  of  the 
plaintiff,  to  trit,  on  d^c,  at  &c.y  he  the  said  D.  tendered  and  offered 
to  pay  to  the  plaintiff,  the  said  sum  of  j^SO  for  the  said  costs  and 
charges,  in  the  said  agreement  mentioned,  and  that  the  plaintiff  then 
and  there  refused  to  receive  the  same  from  the  said  D.  And  the 
said  D.  further  says,  that  always  from  the  time  of  the  making  of  the 
said  agreement  in  the  said  declaration  mentioned  hitherto,  he  the 
said  D.  hath  been,  and  still  is  ready  to  pay  to  the  plaintiff  the  sum 
of  j^SO,  as  aforesaid,  for  the  said  costs  and  charges,  in  the  said 
agre^ent  mentioned ;  and  the  said  D.  now  brings  the  same  here 
into  Court  ready  to  be  paid  to  the  plaintiff,  if  he  will  accept  the 
same ;  and  this,  &c. :  Wherefore,  &c. 

Replication.  And  the  plaintiff,  as  to  the  plea  of  the  said  D., 
by  him  lastly  above  pleaded  in  bar,  says,  (predudi  non,)  because 
protestmg,  that  the  said  D.  did  not  tender  or  ofier  to  pay  to  the 
plaintiff  the  said  sum  of  $30,  in  that  plea  mentioned,  in  manner  and 
form  as  the  said  D.  hath  therein  alleged ;  protesting  also,  that  the 
said  D.  was  not,  nor  is  willing  to  pay  the  same,  as  therein  alleged  ; 
for  replication,  nevertheless,  the  plaintiff  says,  that  the  costs  and 
expenses  that  did  arise,  and  had  been  expended  in  and  about  the 
proceedings  at  law,  in  the  said  agreement  mentioned,  and  therein 
covenanted  by  the  said  D.  to  be  paid,  borne,  and  discharged  by  him, 
did,  and  do  amount  to  more  than  the  sum  of  $30,  to  wity  to  the  sum 
of  $50,  in  manner  and  form  as  the  said  pldntiff  hath  in  his  said 
declaration  above  complained  against  him  ;  and  this  he  the  plaintiff 
prays  may  be  inquired  of  by  the  country.     5  Went,  283,  284. 

NOTES  ON  BREACHES  BUGOESTED  ON  TBE  RECORD. 

The  Statute  of  8  and  9  Will.  3,  ch.  11,  in  England,  has  provided, 
that  in  all  actions  *'  upon  any  bond,  or  on  any  penal  sum  for  non- 
performance of  any  covenants  or  agreements,  contained  in  any  inden- 
ture, deed,  or  svriting,  the  plaintiff  may  assign  as  many  breaches  as 
he  shall  think  fit,"  and  damages  may  be  assessed  upon  all  these 
breaches  thus  assigned,  and  execution  shall  issue  only  for  such  dam- 
ages, but  judgment  shall  be  made  up  as  heretofore.  Before  this 
statute,  judgment  was  given  for  the  plaintiff  to  recover  the  whole 
penalty  of  the  bond  &.c. ;  and  he  had  execution  for  the  whole,  without 
any  regard  to  the  damage  actually  sustained.  This  statute  was  meant 
to  meet  the  case  of  non-performance  of  covenants  and  agreements, 
secured  by  bonds  and  indentures ;  and  which  covenants  are  to  be 
performed  at  different  times,  or  the  monies  paid  by  instalments;  and 
it  extends  as  well  to  bonds  with  conditions  thereunder  written  for 
performance  of  any  thing  therein  contained,  and  to  penalties  on  arti- 
cles of  agreement  and  the  like,  for  the  non-performance  of  covenants 
or  a^eements  contained  in  the  same  articles,  as  to  covenants  and 
agreements  contained  in  another  indenture,  deed,  or  writing.  2  Burr. 
824.  It  is  now  held,  that  the  words  "  may  assign,^^  &c.,  are  compul- 
sory on  the  plaintiff;  and  he  must  suggest  breaches  in  all  such  cases, 
according  to  the  statute.    5  T.  R.  538,  636. 
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Before  iboB  act,  a  plaintiff  could  assign  one  breach  only,  npon  a  bond  On  Aoasx- 
or  penal  sum  for  the  performance  of  coYenants ;  for  if  he  assigned  ><»^*« 
several  breaches,  the  declaration  or  replication  was  bad  for  duplicity, 
because  the  bond  &c.  was  forfeited  by  the  breach  of  one  covenant,  as 
well  as  by  a  breach  of  several  covenants.  But  in  an  action  of  Covenant, 
the  plaintiff  may  in  his  declaration  assign  breaches  upon  every  one  of 
the  covenants.    2  Rep.  4  a,  ManseTs  Case. 

With  respect  to  the  pleading  npon  this  statute,  the  general  pra^ 
tice  is,  to  declare  as  upon  a  common  bond.  The  defendant  in  his 
plea  sets  out  on  oyer  the  condition  of  the  bond,  which  is,  for  instance, 
to  perform  the  covenants  in  an  indenture ;  he  then  sets  out  the 
covenants  and  the  indenture,  and  pleads  performance.  The  plaintiff 
thereupon,  in  his  replication,  assigns  breaches  of  the  covenants,  for 
which  he  seeks  satisfaction,  beginning  the  assignment  of  the  second, 
and  every  subsequent  breach,  with  the  formal  words,  **  And  for  a  further 
breach,  the  said  A.  B.,  according  to  the  form  of  the  statute  d&c,  says." 
But  the  best  method  seems  to  l^,  to  state  the  condition  of  the  bond 
and  the  indenture,  and  to  assign  the  breaches  in  the  declarati<ni ; 
thus,  after  the  words,  "  should  be  thereunto  required,"  the  plaintiff 
should  proceed  thus ;  **  And  the  said  A.B.,  according  to  the  form  of 
the  statute  in  that  case  made  and  provided,  says,  that  the  said  writing 
obligatory  was  made  with  condition  thereunder  written,  that  if  the 
above  bounden  C.  D.  did  well  and  truly  observe  &.c.  all  and  singular 
the  covenants  d&c.  &,c,  in  a  certain  indenture,  bearing  date  with  the 
said  writing  obligatory,  and  made'  between  the  said  A.  B.  of  the  one 
part,  and  the  said  Q.  D.  of  the  other  part,  according  to  the  true  intent 
of  the  said  indenture,  then  the  said  obligation  to  be  void  &c.  And 
the  said  A.  B.,  further  says,  that  he,  by  the  said  indenture  in  the  con- 
dition of  the  said  writing  obligatory  mentioned,  did  demise  unto  the 
said  O.  D.  all  that "  ^c. ;  so  setting  out  the  indenture  of  demise,  and 
as  many  covenants  as  have  been  Ivoken,  and  assigning  breaches  of 
them,  and  then  conclude  the  declaration  with  the  words,  *<  whereby 
an  action  hath  accrued  to  the  said  A.  B.  to  demand  and  have  of  the 
said  C.  D.  the  said  sum  of  &c.  ^the  penalty)  above  demanded  ;  yet," 
&C.  Still,  however,  there  must  oe  a  profert  of  the  indenture,  or  other 
instrument,  in  like  manner  as  if  the  declaration  was  upon  any  cove- 
nants contained  in  it 

Where  the  defendant  does  not  plead  at  all,  or  judgment  is  given  on 
demurrer  or  default,  the  plaintiff  must  suggest  breaches  of  the  cove- 
nants, for  which  he  seeks  redress  ;  and  the  manner  of  doing  it  will 
depend  in  some  measure  upon  the  stage  the  proceedings  are  in,  at  the 
time  of  the  demurrer  or  default.  If  the  demurrer  be  Uy  the  plea^  and 
that  has  stated  the  condition  to  be  for  performance  of  covenants,  the 
plaintiff  has  only  to  state  the  breaches  in  his  suggestion.  But  if  the 
demurrer  be  to  the  declaration,  or  judgment  be  by  default,  for  want 
of  a  plea,  and  that  is  only  on  a  common  bond,  in  these  cases  the  plain- 
tiff must  make  his  suggestion  in  the  form  which  has  been  already 
given,  where  the  plaintiff  states  the  whole  in  his  declaration.  See 
2  Rich.  Prac.  285,  4th  edit  But  the  defendant  cannot  plead  to  the 
breaches  assigned ;  though,  at  the  trial,  he  may  controvert  the  truth 
of  them.  It  seems,  that  the  plaintiff  may  (if  the  defendant  plead  non 
est/adum)  suggest  breaches  after,  as  well  as  before,  the  verdict,  on 
that  issue ;  for  he  may  suggest  them  at  any  time  before  judgment 
8  T.  R.  255. 

If  any  further  breaches  are  committed,  the  act  directs,  that  the 
plaintiff  may  sue  out  a  scire  facias  upon  the  judgment    So,  if  a  cove- 
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On  Aoasa*  aant  u  afterwards  broken,  which  waa  not  atated  to  be  Iffoken  in  the 
declaration,  the  plaintiff  may  sae  in  the  same  manner.  Tlie  sdrt 
faeku  ooght  to  recite  the  whc^e  proceedings  in  the  same  action,  or  so 
much  thereof  as  to  make  it  a[^ar,  that  the  judgment  is  warranted 
by  the  statute ;  it  may  then  suggest  the  furtli^r  breaches ;  and  the 
same  proceedings  are  to  be  pursued  under  the  scire  fadas^  as  in  the 
original  action  ;  and  there  need  be  no  other  judgment,  than  the'usoal 
one  in  scire  facias^  of  award  of  execution. 

The  above  remarks  are  extracted  from  two  learned  notes  of  Ser- 
geant Williams,  in  his  edition  of  Saunders's  Reports.  1  Saund.  58, 
n.  (1.) ;  2  Saund.  187  a,  n.  (2.) 

How  far  these  remarks  are  apj^icable  to  the  practice  of  Massachu- 
setts/will  appear  from  a  comparison  of  our  laws  with  the  Stat  8  and 
9  WUl.  3,  ch.  11. 

By  the  Stat.  1785,  ch.  23,  §  1,  it  is  enacted,  that  in  all  canses 
brought  *'  to  recover  the  forfeiture  annexed  to  any  articles  of  agree- 
ment, covenant,  contract,  or  charter-party,  bond,  obligation,  or  other 
speciblty  d&c;  when  the  forfeiture,  breach,  or  non->perfermance  diall 
be  found  by  jury,  by -the  default,  or  the  confession  of  the  defendant,  or 
upon  demurrer,  the  Ck>urt,  before  which  the  action  is,  shall  make  up 
judgment  therein,  for  the  plaintiff  to  recover  so  much  as  is  due  ao- 
cording  to  equity  and  good  conscience."  This  statute  af^ars  to 
eontemplate  only  a  bond  di^,  given  for  the  performance  of  one  sin^e 
thing  at  one  time,  and  not  for  a  succession  of  payments,  performances, 
dz.c,  and  the  judgment  is  not  to  be  given  for  the  penalty,  (as  in 
England,  where  the  real  sum  is  only  indorsed  on  |he  execution,)  but 
only  for  the  amount  of  damages  found. 

By  the  Stat  17d8,  ch.  77,  ^  6,  it  is  enacted,  "  that  when  any  action 
shall  be  brought  and  prosecuted  on  any  bond,  or  other  specialty,  with 
penalties,  for  the  payment  of  sums  of  money,  performance  of  cove- 
nants, contracts,  agreements,  matters  or  things  to  be  done  ai  several 
timeSf  and  the  plaintiff  recovers  the  forfeiture  of  such  penalty,  the 
Court  shall  enter  up  judgment  for  the  whole  of  such  forfeiture,  and 
award  execution  only  for  so  much  of  the  debt  or  damage  as  is  due  or 
sustained  at  that  time,  so  always  that  the  said  judgment  shall  stand 
and  be  a  security  to  the  plaintiff,  his  executors  and  administratorsi 
for  any  further  and  after  payment  or  damages^  he  or  they  may  have  a 
just  right  to,  by  the  non-performance  or  breach  of  the  covenants, 
contracts,  agreements,  or  things  in  such  bonds  or  other  specialties 
contained ;  and  who  may  have  a  writ  or  writs  of  scire  facias  on  said 
judgment  from  such  Court,  where  the  same  was  obtained  against  the 
defendant,  his  heirs,  executors,  or  administrators,  suggesting  other 
and  further  damages  sustained  by  non-performance  or  breach  of  such 
covenants,  contracts,  and  agreements ;  and  to  summon  him  or  them 
to  show  cause,  why  execution  should  not  be  awarded  upon  said  judg- 
ment for  other  and  further  damages,  as  set  forth  in  the  writ,  and  made 
out  to  the  Court ;  upon  which  the  Court  shall  proceed,  as  often  as 
such  damage  shall  accrue  and  be  sued  for,  as  aforesaid ;  or  may  have 
his  action  of  Debt,  or  on  the  Case,  as  the  case  may  require,  for  such  pay- 
ment or  damages,  as  aforesaid."  Such  is  the  transcript  of  the  act ; 
from  which  it  will  appear,  that  the  legislature  have  not,  in  either  case, 
expressly  provided  for  the  suggestion  of  breaches,  except  in  writs  of 
sdre  facias,  and,  in  those,  the  suggestions  must  appear  on  the  face  of 
the  writ  Unless,  therefore,  the  statute  of  William  II£.  has  been  adopt- 
ed, as  a  part  of  bur  common  law,  (which  does  not  appear  to  be  the 


FOR  PENALTIES.  327 

ease,*)  it  sboUd  seem,  that  no  breaches  can  be  suggested  on  th^  roll  Oir  Acautt^ 
in  our  Courts ;  but  the  Courts  arc  to  make  up  judgment  for  the  pen-  ~ 
alty,  and  grant  execution  lor  the  damages  which  have  been  sustained 
by  Uie  plaintiffi  previous  to  the  commencement  of  the  action.  And 
therefore  it  shocdd  seem,  that  the  plaintiff  should,  at  his  peril,  take 
damages  sufficient  to  cover  all  the  breaehes,  incurred  previous  to  the 
commencement  of  the  action  ;  for,  in  a  sdrtfaeiuLs  on  the  judgment, 
he  cannot  suggest  breaches  previous  to  the  judgment,  but  only  sab- 
sequent 

For  precedents  of  breaches  suggested,  according  to  the  statute  of 
¥^illiam  3,  on  the  record,  see  8.  T.  R.  459 ;  5  Went  462,  308 ;  on . 
Scire  Facias,  Tidd's  Prac  Forms,  430. 


DEBT. 

PLEADINGS  IN  DEBT. 
III.  On  Simple  Contracts. 


The  general  issue  here  is  nil  debet;  or,  where  the  action  is  brought 
against  an  executor  or  administrator,  and  there  is  no  suggestion  of  a 
devastavit,  nil  detinet* 

Under  the  general  issue,  the  defendant  generally  may  give  in  evi« 
dence  any  matter,  that  shows  that  no  debt  existed  at  the  time  of  action 
brought  And  therefore  it  is  held,  that  the  statute  of  limitations  may 
be  given  in  evidence  under  it  See  the  notes  under  the  form  of  that 
'  plea,  tn/ra.  8o  a  release.  1  Salk.  394.  But  matter  in  discharge 
must  be  pleaded.    Com.  Dig.  Pleader,  (2  W.  17.) 

The  defendant  may  also  plead  extinguishment  by  giving  a  bond 
lor  the  same  debt    Cro.  Car.  415;  Burr.  9. 

On  the  subject  of  law  wager,  which,  except  in  a  few  cases  expressly 
provided  for  by  statute,  is  obsolete  in  Massachusetts,  see  Morgan's 
Yade  Mecnm,  240,  243 ;  1  Mason,  243,  BuUard  v.  BeU. 

In  Debt  for  rent  by  a  parol  demise,  the  defendant  under  nil  debet 
may  give  in  evidence,  non  demisit;  or,  nil  habuit  in  tenemeniis. 
2  VenU  251. 

1.  On  Single  Contracts. 

Plea.     And  the  said  D.  ctomes  and  defends  the  force  and  injury,  Oir  sntvui 
when  &c.,  and  saitb^  that  he  doth  not  owe  to  the  plaintiff  the  sum  coi^^^^ACTf, 
of  &c.,  above  demanded,  or  any  part  thereof,  in  manner  and  form  FJ?**  5™  ^t 
as  the  plaintiff  hath  above  declared  against  him ;  and  of  this  he  puts  deHnei^  see 
hiiDselr  upon  the  country,  &c.     2  Harr.  549 ;  3  Morg.  529.  [419.]  pott^  under 

*  On  this  subject  a  learned  gentleman  has  lemaiked :  **  I  lutve  not  understood 
that  the  Stat  8  and  9  WilL  8,  has  been  adooted  here ;  but  geaeraUy,  by  our  prac- 
tice, the  penalty  is  confessed  or  founds  and  wen  chancered  to  the  real  damages.** 
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Oh  sofPLs  '  Note. — ^Where  a  matter  of  fact  is  the  foandation  of  the  action,  and  a 
coiTTBACTs.  Specialty  only  inducement  to  it,  as  in  Debt  for  rent,  on  an  indenture,  or  for 
an  escape,  there  nil  debet  is  a  good  plea ;  for  the  indenture  or  judgment 
is  but  inducement,  and  the  arrears  of  rent,  or  escape,  are  the  causes  of 
action.  But  where  the  specialty  is  the  foundation,  and  the  fact  is  but  in- 
ducement ;  as  in  Debt  for  non-performance  of  a  covenant  to  accept  and  pay 
for  ^tock,  there  nil  debet  is  no  plea,  ffdrren  r,  Conntty  2  Ld.  Raym. 
1500 ;  Str.  778.    See  also  5  Burr.  2586 ;  5  Co.  43  b. ;  Fort  363. 

Plea.  Limits  Plea.  And  the  said  D.  comes  and  defends  the  wrong  and  inju- 
dSnot  accrae  T?  ^^^^  *^*j  ^°^  says,  that  .the  said  plaintiff,  {actio  non^)  because 
within  six  he  says,  that  the  mid  writ  of  the  plaintiff  wa$  sued  forth  on  be.,  and 
A*"^^Trth  "°^  before ;  and  that  the  cause  of  action,  upon  which  the  said  plain- 
of diewnt^      tiff  has  above  declared  against  the  said  D.,  has  not  accrued  within 

six  years  next  b^ore  the  ming  forth  of  the  said  writ;  and  this,  &c. : 

Wherefore,  &c.     2  Saund.  63. 

Pies.    Limits-  , 

tion.  Action  Plea.  And  the  said  D.  comes  and  defends  be.,  when  &c., 
^1lSn*iS^™^  and  says,  {actio  non^)  because  he  says,  (a)  that  the  cause  of  action 
yesn.  ID  ^he  plaintiff's  writ  supposed,  did  not  accrue  to  the  plaintiff  at  any 

(a)  Or,  <«  that  ^^^^  within  six  years  next  before  the  commencement  of  the  action 
he  the  ssid  D.  of  the  plaintiff  ^  and  this  he  is  ready  to  verify :  Wherefore,  &c. 
do*  not  owe     See  2  Saupd.  63;  1  Saund.  36. 

the  said  $1360  ^  ' 

nor  any  penny  thereof  to  the  [plaintiff,  within  six  yean  last  past,  and  ended  on  fcc."  1  Saund.  280. 

But  actio  non  accrevitis  the  best  and  safest  way.    1  Saund.  63  d.  notis. 

NoTK.— ^This  mig^ht  be  given  in  evidence,  under  the  general  issue  of  nil 
debet.  Draper  v.  Qtassoo^  1  Ld.  Raym.  153 ;  5  Com.  Dig,  Plead.  (2  W.  17.) 
In  1  Saund.  283,  it  was  decided,  that  if  the  defendant  pleads  wU  debet  infra 
wex  annos^  he  should  conclude  to  the  country;  and  this  decision  is  cited  and 
recognised.  5  Com.  Dig.  Plead.  (2  W.  16.)  However,  the  modern  prac- 
tice is  to  plead  the  statute  in  Debt  as  well  as  Aasumpeit,  and  to  conclude 
with  a  verification.    See  1  Saund.  283,  natii  (2.) 

Flea.   Infim-       Pleju    And  the  said  D.,  by  E.p.  his  guardian,  admitted  by  the ' 
^*  Court  here  to  defend  for  the  said  D.,  who  is  an  infant  under  the 

age  of  twenty-one  years,  comes  and  defends  &c.,  when  &c.,  and 
says,  that  he  ought  not  to  be  charged  with  the  debt,  in  the  plain- 
tiff's declaration  mentioned,  because  he  says,  that  at  the  time 
of  making  the  said  supposed  contract,  in  the  said  declaration  men- 
tioned, he  the  said  D.  was  an  infant  within  the  age  of  twenty-one 
tears,  to  rmt^  of  &c.  years ;  and  this  he  is  ready  to  verify  :  Wherefore 
e  pray;  judgment  &c. 

2.  On  Annuities. 

OiTAinnri-         Plea.     And  the  said  D.  comes  and  defends  &c.,  when  &c., 

^*>'  and  says,  that  he  the  said  D.  did  not  grant  the  said  annuity  or  annual 

^•^vN*^'*  rent  of  ^  J  00,  by  the  writing  aforesaid  to  the  said  A.  A.  for  the  term 

^'^  of  his  the  said  D's  life,  as  the  plaintiff  doth  above  by  his  declaration 

iMg  Annuity  suppose ;  and  of  this  he  puts  himself  upon  the  country*     4  Ins. 

(F).  Oler.  91. 
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DEBT. 

PLEADINGS  IN  DEBT. 

IV.  For  Rent. 

See  anUj  Pleadings  in  Covenant  for  Rent,  pp.  207,  206,  &c. 

Where  rent  is  reserved  by  deed,  the  defendant  maj  plead  nan  est 
factum;  if  without  deed,  non  demisit;  or  nothing  in  arrear;  or  that 
the  defendant  never  entered.  The  defendant  may  also  plead,  iit7 
dibet,  becaase  the  action  is  grounded  on  a  demise,  of  which  the  deed 
is  evidence  merely.  Ld.  Raym.  1503 ;  2  Saund.  206,  n.  1 ;  8  Mod. 
107  ;  Selw.  N.  P.  537. 

fk>,  the  lessee  or  his  representative  may  plead  in  bar,  an  assign- 
ment, and  the  lessor's  acceptance  of  the  assignee,  as  his  tenant    -Cro. 
Car.  186 ;  2  Saund.  303,  n.  5.    But  this  would  not  be  a  good  plea     - 
in  Covenant.     And  the  acceptance  of  the  tenant  is  necessary,  in  case 
of  an  executor  of  lessee  also.    3  Mod.  326. 

So,  the  defendant  may  plead  an  eviction,  before  the  rent  became 
due.    See  antCf  p.  206. 

If  the  defendant  pleads  nil  htfiuit  in  tenementis,  where  the  rent  is 
reserved  upon  a  lease,,  by  indenture,  the  plaintiff  may  demur,  if  the 
estoppel  appears  on  the  record  ;  if  otherwise,  he  must  reply,  relying 
upon  the  estoppel.  Salk.  277.  But  though  a  tenant  b  estopped  to 
deny  the  landlord's  title  to  confer  possession  by  the  demise,  yet  he 
may  show  that  it  has  since  determined.    2  Bing.  54. 

In  Debt  for  rent,  brought  by  the  assignee  of  the  reversion,  against 
the  assignee  of  the  term,  rims  en  arrear  was  held  good  on  special 
demurrer.    Cowp.  586. 

-  An  assignee  of  lessee,  is  estopped  in  all  cases  from  pleading  pleas 
which  the  lessee  would  be  estopped  to  plead.     2  Taunt.  278. 

If  the  lessor  distrains  for  rent,  and  impounds  the  distress,  and  after- 
wards brings  Debt  for  the  rent,  the  defendant  may  plead,  levied  by 
distress.    Yin.  Abr.  Debt  (I.) 

1.  JVim  Demisit. 

Plea.     And  the  said  D.  comes  and  defends  &c.,  when  <^c.,  NoirDxiatiT. 

and  says,  that  the  plaintiff  did  not  demise  to  the  said  D.  the  mes-  Plea.   Non 

suage  and  tenement  aforesaid,  and  the  rest  of  the  premises,  with  the  ^©"^t 

appurtenances,  in  manner  and  form  as  the  said  plaintiff  hath  above  JeSJ?,^^ 

declared  against  him  ;  and  of  this  he  puts  himself  upon  the  country,  preceding 

See  2  Harr.  477  ;  LiBy,  478  ;  4  Ins.  Cler.  91.  •^e^ 

NoTs. — ^It  is  laid  down  in  all  the  books,  that  non  demisit  is  no  plea,  where 
the  lease  is  by  indentare.  Bot  this  must  mean  in  an  action  for  rent;  for, 
if  an  action  of  covenant  he  brought,  for  not  repairing  a  particular  boose, 
Ifca  as  parcel  of  the  premises  demised,  it  is  surely  competent  to  the  da- 

•42 
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NoN  DXMX8XT.  feodaiit  to  plead,  that  such  house  &c.  was  not  parcel  of  the  demise.  And 
such  a  plea  was,  in  1  Saund.  108,  pleaded  in  manner  following ;  '^  because, 
as  to  the  breach  of  the  said  covenant  above  assigned,  as  to  the  want  of 
repairing  the  said  chancel,  the  said  D.  says,  that  the  plaintiffs  did  not  demise 
the  said  chancel  to  the  said  D.  in  manner  and  form  as  the  plaintifis  have 
above  by  their  said  declaration  alleged ;  and  of  this  &c. ;"  and  no  objection 
was  made  to  the  plea,  which  was  tried,  and  a  verdict  g^ven  thereon. 
Qtusre,  if  the  most  formal  mode  of  pleading  would  not  be,  that  **  the  said 
chancel  is  not  parcel  of  the  demised  premises." 

2.  MlHabuit. 

Nil  HABiriT,  Plea.  *  *And  the  said  D.  comes  and  defends,  when  fee,  and 
Plea  Plaintiff  ^^^^^  {<^cito  noTt,^  because  he  says,  that  the  plaint!^  at  the  dme 
had  nodiing  in  of  the  (a)  demise  aforesaid,  in  the  declaration  aforesaid  mentioned, 
the  tenements,  had  nothing  in  the  tenements  aforesaid,  whereof  be  could  make  the 
^*  demise   aforesaid,   and  this  be  the  said  D.  is   ready  to  verify  : 

(a) «« Supposed  Wherefore,  &c.  See  Lilly,  168:  3  Lev.  1^3,  146:  2  Vcntr. 
WeTk'     291 ;  4  Ins.  CI.  89. 

Note.— Where  the  defendant  to  Debt  for  rent  on  a  lease  parole,  pleads 
nil  habuitj  &o.  and  plaintiff  replies,  that  he  ia  seised  in  fee,  he  ahould  oon^ 
elude  to  the  country.     Co.  Litt  126  a ;  1  Saund.  102. 

Neither  this  nor  the  preceding  plea  can  be  pleaded  to  Debt  for  rent  on 

a  demise  by  indenture ;  for  it  is  an  estoppel ;  but  to  demise  by  deed  poll  or 

parole,  it  may  be  pleaded.    3  Ley.  146. 

* 

3.  JVtl  Detinet. 

NiLOTTiNiiT.      pi^BA.    And  the  said  D.  comes  and  defends  &c.,  when  &c., 

l^et!'  ^'^^°*"  ®"**  ^^y^»  ^^^  ^^  ^^^  °°*  ^®^*"°  *®  ^^^  ^^  of  &c,  or  any  part 
thereof,  in  manner  and  form  as  'the  piaiatiff  bath  above  declared 
against  him ;  and  thereof  he  puts  himself  upon  the  country. 

Note. — ^This  seems  the  proper  plea  to  all  actions  brought  against  execu- 
tors and  administrators.  See  5  Cpm.  Dig.  Plead.  (2  W.  44) ;  Cro.  Elia.  711; 
1  RoU.  606  :  Esp.  N.  P.  217. 

4.  Riens  en  ^rrere. 

RiBirS  BH  A»-  T>  A     J      l_  •  «     T^  «     ^ 

BERB.  rLEA.    And  the  said  D.  comes  and  defends  &c.,  when  &c.» 

Plea.   Riens  *."^  ^^^J  *^^  as  to  the  said  $40,  which  the  plaintiff  by  his  declara- 

en  arrere.  tion  aforesaid,  supposes  to  be  to  him  in  arrear  of  the  rent  aforesaid, 

«« Nothing  of  for  the  three  vears   aforesaid  of  the  six  years  aforesaid,  there  is 

STewMbvSle  "°*'"°  thereof  in  arrear  to  the  plaintiff,  as  the  plaintiff  by  his  deck- 

declaration  is  ^^^^^  supposes ;  and  of  this  he  puts  himself  on  the  country.     H. 

above  suppos-  Gen.  273,  278  ;  4  Ins.  Cler.  92. 

ed.**    Ruled  «,  t>.         . 

good.  Cowp.  WoTR—Riens  m  arrear,  is  a  good  plea  in  Debt,  but  not  in  Covenant  for 
688.  rent ;  for  m  the  latter  it  would  be  an  acknowledgement  of  a  breach.    War- 

ner  v.  2%eo6aW,  Cowp.  588. 

5,  Eviction. 
Etictiok.  Plea,    And  the  said  D.  comes  and  defends  &c,  wfaeo  &c., 

ild^^xptffi.  '^^  ^l"'  .W  i"'^^  «<"»»)  liecause  he  says,  that  the  said  pkuntifi; 
(a)Or,onerari  "r""  ^^  »"»?  of  making  the  demise  aforesaid,  and  before  any  time 
Don.  of  payment  of  any  parcel  of  the  same  rent,.to  wit,  on  ^ ,  entered 

into  the  tenements  aforesaid,  with  the  appurtenances,  upon  the  pes- 
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gesrioQ  of  the  said  D.,  and  him  the  said  D.  expelled 
therefrom ;  and  him  the  said  D.  hath  edways,  from  the  stt^ 
fycj  hitherto,  kept  out  of  the  poesesnon  of  the  $ame  ;  and  this  . 
ready  to  verify  :  Wherefore,  &xr. 

■raneceMuy.   1  Ld.  Raym.  $70 ;  Hob.  826;  Sty.432;  Thom'p.  . 

Replication.     And  the  plaintiff  says,  (precludi  nouy)  because  - 
he  says,  he  did  not  enter,  expel,  or  eject  the  said  D.  from  the  ten-  cedents*^n    * 
ements  aforesaid,  with  the  appurtenances,  as  the  said  D.  hath  above  Evtctionsrseo 
alleged ;  and  this  he  prays  may  be  inquired  of  by  the  country.  Lib.  Pi.  173, 
See  PI.  Gen.  262,  278,  279 ;  4  Ins.  Cler.  93.  ^20;  Clift.  160. 

Note.— In  Bebl  for  rent,  it  is  optional  in  the  defendant,  either  to  plead 
the  entry  and  expulsion  by  the  plaintiff,  or^ve  it  in  evidence  upon  nil  debet. 
lHod.S5,  IIS;  1  Sannd.  204,  note  (2.) ;  1  Vent  258 ;  Ball.  N.  P.  177. 
Bat  in  Capmant  for  rent,  the  defendant  must  plead  it ;  for  though  the  de- 
fendant erpre#«fy  ooFenant  to  pay  rent,  yet  if  he  be  evicted  by  the  lessor,  it  * 
will  be  a  sufficient  reason  for  non-payment.     1  Saund.  204,  ib. 

Plea.     And  the  said  D.  and  E.  come  and  defend  &c.,  when  pica.   Entry 
&;c«,  and  say,  {actio  non,)  because  they  say,  that  after  the  said  de-  and  Eviction  of 
nuae  of  the  premises,  in  the  declaration  aforesaid  above  specified,  Jj;^^^® 
and  before  any  rent  by  that  demise  become  due  and  payabJe  to  the  1, 
plamtifi;  to  mt,  on  &c.,  the  plaintiff,  with  force  and  arms,  fcc.  into  itaUc?'^'of, 
the  great  parlor,  parcel  of  the  parsonage  house,  parcel  of  the  prem-  the  very  ea-  ~ 
ises  aforesaid,  with  the  appurtenances,  to  the  said  D.  and  E.  above  "^^^  *5^^®^ 
in  form  aforesaid  demised,  and  not  excepted,  in  and  upon  the  pos-  Section  a'sus- 
session  of  them  the  said  D.  and  E.  thereof  entered,  to  tw^,  at  «c.,  pension  of  the 
and  them  the  said  D.  and  E.  from  their  possession  thereof  gecied,  J^°J;  ^^'^ 

X"edj  and  amoved,  and  them  the  said  A  and  E.from  thence  ex-  eviction  or  ex- 
and  amoved  from  their  possession  thereof  from  thence  untU,  p^lnon  of  the 
to,  and  afUr  the  fyc.  day  of  fyc,  in  the  declaration  (foresaid  last  ^o^^mTp^ft 
mentioned,  kept  out ;  and  this  they  are  ready  to  verify :  Where-  the  demised 

fore,  he.  premises.    Co. 

Litt.  148 ; 
Hob.  190;  1  Vent.  277.    And  tbe  plea  most  state  an  eTietion  or  expulsion  by  lessor,  of  lessee,  and 
a  keeping  him  oot  of  possession  untU  aftitr  the  rent  became  due,  or  it  will  be  bad.    Hob.  326 ;  Ld. 
Raym.  S70;  Sty.  482.  For  a  trespass  by  lessor  will  be  no  suspension  of  the  rent.    1  Saund.  204, 
note  (2)  ;  Cowp.  242,  Hunt  ▼.  Cope. 

Rbflicatiom.    And  the  plaintiff  says,  that  she,  notwithstanding  Replication. 
any  thing  by  the  said  D.  and  E.  in  pleading  alleged,  {precludi  non^  «  uSion°' 
because  she  says,  that  she  into  the  said  great  parlor,  parcel  of  the  ,p^  precedent 
parsonage  house,  parcel  of  the  premises  aforesaid,  with  the  appurte-  is  quoted  with 
fiances  to  the  saia  D.  and  E.  ih  form  aforesaid  demised,  did  not  approbation,  1 
enter,  nor  them  from  thence  eject,  expel,  and  amove,  in  manner  and  note°(2.)^*' 
form  as  the  said  D.  and  E.  above  by  pleading  have  alleged  ;  and 
this  she  prays  may  be  inquired  of  by  the  country.     Lilly,  180* 

PuBA.    And  (a)  as  to  $10,  residue  of  the  said  $20  of  the  rent  Jic?iraXn*on 
aforesaid,  for  the  one  half  year  ended  on  &c.,  the  said  D.  says,  a  demise  ot 
{actio  non,^  because  he  says,  that  the  plaintiff  on  &c.,  at  &c.,  did  throe /00ms 
aemise  and  grant,  and  to  rarm  let  to  the  said  D.  not  only  the  said  defendant^' 
three  rooms  and  one  cellar,  but  also  another  room  called  a  dining-  pleads  a  de- 
room,  being  other  parcel  of  the  said  mansion-house  of  the  plaintiff,  "^^  ^'^'^^ 
to  have  and  to  hold  the  said  first  mentioned  three  rooms  and  the  said  ^^  expulsion 
cellar,  to  the  said  D.  and  his  assigns,  from  &c.y  unto  the  end  and  from  Uiat  room 

by  plaintiff, 
(a)  The  plea  was  nil  debet  to  the  other  part 


£yzoTi<»r. 
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Plea.    Ab  to 
part  of  rent  that 
accnied  before 
re-entry  of  the 
plaintiff,  by  a] 
claiue  in  tne 
lease. 
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term  of  one  whole  year,  then  next  ensuing,  and  fully  to  be  complete 
and  ended,  and  so  from  year  to  year,  for  so  long  as  both  the  said 

Earties  should  ehoose,  as  the  plaintiff  hath  above  alleged ;  and  to 
ave  and  to  hold  the  other  room,  called  the  dining-room,  to  the  said 
D«  from  &c.,  unto  the  end  and  term  of  one  whole  year  then  next 
easuine,  and  fully  to  be  complete  and  ended,  and  so  from  year  to 
year,  lor  so  long  as  both  parties  should  please,  (such  time  as  one 
R.  W.  Esq.  should  be  resident  'within  the  ciQr  of  L.  only  except- 
ed ;)  jrielding  and  paying  therefor  yearly  to  the  plaintiff  and  his 
assigns,  the  said  yearly  rent  of  $20,  on  the  four  most  usual  feasts  or 
terms  of  the  year,  to  wit,  on  &e.  &c.,  by  even  and  equal  portions ; 
by  virtue  of  which  said  demise,  he  the  said  D.  entered  as  well  mto 
the  said  three  rooms  and  cellar,  as  into  the  said  other  room  called 
the  dining-room,  and  was  thereof  possessed  ;  and  being  so  thereof 
possessed,  he  the  said  D.  further  says,  that  the  plaintiff  afterwards, 
and  before  the  feast  of  &c«,  to  wit,  on  &c.,  entered  into  the  said 
room  called  the  dining-room,  upon  the  possession  of  him  the  said 
D.  thereof,  and  expelled  and  removed  him  die  said  D.  from  his  pos- 
session thereof,  and  kept  out  him  the  said  D»  from  his  possession 
thereof,  always  from  thence  untU  fyc»  And  the  said  D.  further  says, 
that  tne  said  R.  W.  during  tlie  whole  time  aforesaid,  was  resident 
out  of  the  city  of  L.  to  vnt,  at  kc.,  and  during  the  said  time,  or  any 
part  thereof,  was  not  resident  within  the  said  city  of  L ;  and  this 
&c. :  Wherefore  he  prays  judgment  if  the  plaintiff  ought  to  have  or 
maintain  his  said  action  thereof  against  him,  ixc.  Salmon  v.  Smith, 
1  Saund.  204. 

Note. — On  demurrer,  this  plea  was  adjudged  ill,  because  it  did  not  con- 
clude with  a  traverse  of  the  demise  of  three  rooms  and  the  ceUar  only.  But 
this  opinion  was  ag^ainst  that  o^  the  reporter,  and  the  plea  seems  good  by 
all  the  rules  of  pleading ;  and  is  supported  by  the  authorities.  Dyer,  32  b. 
The  traverse  oug-ht  to  come  on  the  part  of  the  plaintiff  in  his  replication, 
and  be, ''  that  he  demised  the  said  three  rooms  and  cellar  only,  as  he  hath 
supposed;  without  this,  that  he  demised  tHe  said  other  room  called  &c.,  in 
manner  and  form  as  the  said  D.  hath  alleged  in  his  plea."  See  1  Samid. 
207,  &c.  note  (8.) 

6,  Re-Entry. 

Plea.  And  the  said  D.  comes  and  defends  the  Jbrce  and  in- 
jury, when  kc.,  and  prays  an  heliring  of  the  said  indenture,  and  the 
same  is  read  to  him  in  the  words  following,  to  wit,  [enter  it,]  which 
being  read  and  heard,  the  said  D.  saith,  {actio  non,)  because  he 
saith,  that  the  sum  of  £46,  for  one  year's  rent  of  the  said  demised 
premises  becoming  due,  in  and  by  the  said  indenture,  upon  the  11th 
of  July,  1793,  then  remaining  due  and  unpaid  to  the  said  plaintiff, 
by  the  space  of  thirty  days,  she  the  said  plaintiff  in  and  by  virtue  of 
the  power  to  her  reserved  in  and  by  the  said  indenture,  did,  upon 
the  1st  of  November,  1793,  at  the  county  of  &c.,  aforesaid,  re-enter 
in  and  upon  the  said  demised  premises,  in  the  said  indenture  men- 
tioned, and  the  same  had  and  repossessed,  as  of  the  former  estate  of 
her  the  said  plaintiff  and  him  the  said  D.  thereout,  and  from  thence, 
did  expel  and  put  away  ;  and  this  the  said  D.  is  ready  to  verify : 
Wherefore  he  prays  judgment  if  the  said  plaintiff  her  action  against 
him  ought  to  have  or  maintain  &c. 
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And  the  said  D.,  by  force  of  the  statute  in  that  case  made  and  Rx-xhtrt. 
provided,  and  with  the  leave  of  the  Court,  for  further  plea  saith,  And  as  to  the 
that  the  said  plaintiff  her  said  action  against  him,  for  such  part  of  the  »«»"*"«  °^Ster 
•said  rents  in  the  said  declaration  mentioned,  as  are  in  the  said  declara-  the  re-entiy  of 
tion  stated  to  have  become  due  after  the  11th  of  July,  1793,  ought  plaintiff,  the 
not  to  have  or  maintain,  because  he  the  said  D.  saith,  that  the  sum  of  **™®  P**** 
£45  for  one  year's  rent  of  the  said  demised  premises,  which  became 
due  and  was  owing  from  him  the  said  D.  in  and  by  the  said  indenture, 
upon  the  11th  of  July,  1793,  upon  the  8z;c.  day  of  8z;c.,  at  iac, 
aioresaid,  was  then  and  there  remaining  due  and  unpaid  to  her 
the  said  plaintiff  by  the  space  of  thirty  days,  and  that  the  same 
rent  then  and  there  remaining  due  and  unpaid  to  her  the  said  plain- 
tiff as  aforesaid,  she  the  said  plaintiff,  upon  the  day  and  year  last 
aforesaid,  at  the  county  aforesaid,  by  virtue  of  the  power  to  her  re- 
served in  and  by  the  said  indenture,  did  re-enter  m  and  upon  the 
said  demised  premises  in  the  said  indenture  mentioned,  and  the  same 
had  and  re-possessed  as  of  the  former  estate  of  her  the  said  plaintiff 
and  him  the  said  D.  thereout  and  from  thence  did  expel  and  put 
away  ;  and  this  the  said  D*  is  ready  to  verify  :  Wherefore  he  prays 
judgment  if  the  said  plaintiff  her  action  aforesaid,  for  the  rents  in 
her  said  declaration  stated  to  have  become  due  after  the  said  1 1th 
of  July,  1793,  ought  to  have  or  mabtain,  &c. 

And  the  said  D.  with  the  leave  of  the  Court,  and  by  force  of  the  And  forforihei 
statute  in  such  case  made  and  provided,  for  further  plea  saiih,  that  plea,  nil  debet, 
the  said  D.,  her  said  acdon  against  him  ought  not  to  have  or  maintain, 
because  he  saith,  that  he  the  said  D*  doth  not  owe  to  tlie  said 
plaintiff  the  said  sum  of  £51 5,  in  manner  and  form  as  the  'said  plain- 
tiff hath  above  declared  against  him,  and  of  this  he  puts  himself 
upon  the  country;  &c«  2  Harris,  460.  Whetcroft  v.  Macubiuj 
Ocu  T.  1797,  Maryland.  L.  Martin  and  J.  T.  Mason. 

NoTK.^Oii  demarrer  to  the  two  first  pleas,  the  Court  adjudged  for  the 
plaintiff  after  great  argument.  And  the  decision  seems  according  to  the 
English  anthorities*    See  1  Ld.  Ray.  370 ;  Cowp.  242,  &c. 

7.  Surrender. 

Plba.  And  the  said  D.  and  E.  come  &c.,  and*say,  {actio  non,)  Surewtdwr. 
because  they  say,  that  the  said  A.  A.  in  his  lifetime,  after  the  said  ^^^  By  ex- 
&c.  day  of  8tc.,  and  before  the  feast  of  &o.,  then  next  ensuing,  at  ti^^rought"^ 
&c.,  surrendered  to  the  said  B.  B.  in  his  lifetime,  the  whole  estate  against  them 
which  he  had  by  virtue  of  the  demise  aforesaid,  in  the  manor  afore-  at  suit  of  ex- 
said,  with  its  appurtenances ;  to  which  said  surrender  the  said  J^^"  sur-** 
B.  B.  in  his  lifetmie  then  and  there  agreed ;  and  this,  be. :  Where-  rended  before 
fore,  &c.  '^^  ^'^' 

Replication.    And  the  plaintifB  say,  {predudi  non,)  because  Replication. 
they  say,  that  the  said  A.  A.  in  his  lifetime,  did  not^surrender  to  the  ^®°^J|^*^® 
said  B.  B.  his  estate,  as  the  said  D.  and  E.  have  above  alleged ;  seemme'plea, 
and  this  they  pray  may  be  inquired  of  by  the  country.     Rast.  Ent.  Covenant,  and 
176  b.  »^*«'-   *^"- 
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9.  Assignment. 

AjBiairvBKT.      Plea*    And  tbe  said  D.  comes  and  defends  the  wrong  and  in- 

PiM.  To  debt  jury,  when  &c.,  and  saith,  (actio  non^)  because  he  saith,  that  tliough 

by  executoi^of  true  it  IS,  that  by  the  said  indenture  in  the  said  declaration  mention- 

Mc^Tlcawe  ®^>  ^^  ^^ ^'  ^'  *°  ^^  lifetime,  did  demise  the  said  several  premises, 

aisled  oyer  with  the  appurtenances  in  the  said  declaration  mentioned,  (except  as 

^  thL™  A*'    aforesaid,)  to  the  said  D ;  and  that  he  the  said  D.  did,  by  virtue  of 

tesUtoracc4»t-  ^^  ^^  demise,  enter  into  the  same,  and  become  possessed  thereof, 

ed  rent  of       as  the  said  plaintijBT  has  in  the  said  declaration  above  alleged ;  yet 

anignee.  ^^  ggij  J),  jq  [^q^  soiAij  that  after  his  entry  into  the  said  premises, 

r  ^  It  if  not    ^^  ^^  appurtenances,  and  whilst  be  was  possessed  thereof,  under 

necessary  to     &nd  by  virtue  of  the  said  demise,  that  is  to  say,  in  the  lifetime  of  the 

set  out  that  Uie  said  J.  H.,  io  wit^  on  Sec.,  at  be.,  he  the  said  D.,  by  a  certain  (a) 

^ind«Sreor  ^^^^^^  ^f  assignment  then  and  there  made  between  him  the  said 

by  deed;  for  it  D.  of  the  one  part,  and  one  W.  C,  of  &c.j  of  the  other  part,  for 

wasnotneces-  ^e  considerations  therein  mentioned,  assigned,  transferred,  and  set 

^i^te^o?  ^*  ^^^^  *^  ^®  right,  title,  interest,  term  of  years,  then  to  come  and 

frauds ;  and      Unexpired,  property,  claim,  and  demand  whatsoever,  of  him  tbe 

^>t  i^>^o^     said  D.,  of,  m,  and  to  the  said  several  demanded  premises  with  the 

pleadings.^  See  ^appurtenances,  (except  as  aforesaid,}  to  the  said  W.  C;  by  virtue 

2  Saund.  298,  of  which  said  assignment,  the  said  W.  C.  afterwards,  to  wit,  on  &c.,  at 

note  (2.)         {j^,^  entered  into  the  said  premises,  and  became  and  was  possessed 

thereof,  for  the  residue  of  the  said  term,  then  to  come  therein  and 

unexpired,  whereof  the  said  J.  H.  in  his  lifetime,  io  toit,  on  &c., 

had  notice  from  the  said  D.     And  the  said  D.  further  saith,  that  the 

said  J.  H.  in  bis  lifetime,  after  the  entry  of  the  said  W.  C.  into  the 

(()  It  might     aforesaid  demised  premises,  with  the  appurtenances,  under  and  by 

^psfto'sSule    ^^^^  ^f  ^®  aforesaid  assignment  thereof,  to  mi,  on  &c.,  did  accept 

the  accept-      aud  receive  of  the  said  W.  C.  (b)  $100  of  the  rent  aforesaid,  in 


ance  of  rent  form  aforesaid  reserved,  and  on  that  day  in  the  year  last*  aforesaid^ 
"Sne^as^ten-  «i<^cording  to  the  reservation  aforesaid  payable ;  and  this,  ice. : 
ant  of  the  land.  Wherefore,  be.  J.  Was^esu 

Replication.  Replication.  And  as  to  the  said  plea  of  the  said  D.  by  him 
Protesting  that  above  pleaded  in  bar,  the  said  plaintiff  says,  diat  for  any  thing  in  the 
Mky  assK-*^'  said  plea  above  alleged,  {pruludi  norij)  because  protesting,  that 
ment,  and  that  there  never  was  any  indenture  of  assignment  of  the  said  demised 
testator  did  not  premises  between  the  said  D.  and  W.  C.  in  manner  and  form  as 

firoyamSEnre  ^,^^  ^J  ^  ^^  P^^  1^  above  alleged ;  protesting  also,  tiiat  the 
said  W.  C.  never  was  possessed  of  the  said  demised  premises,  in 
manner  and  form  as  in  and  by  the  said  plea  is  above  aDeged ;  for 
replication  in  this  behalf,  the  said  plaintiff  says,  that  tbe  said  J.  H. 
in  his  lifetime,  did  not  accept  and  receive  of  and  from  the  said  W.  C. 
the  said  j^lOO  of  the  rent  aforesaid,  in  manner  and  form  as  in  and 
by  the  said  plea  is  above  alleged ;  and  tbia  the  said  plaintiff  prays 
may  be  inquured  of  by  the  country,  &c.  Nash  Grose. 

NoTK. — QusBre  if  this  replication  is  not  bad,  fbr  makinjg  the  quantum  of 
the  rent  alleged  by  the  plea  to  have  been  received,  the  main  point  of  th« 
issne,  and  thereby  rendering  the  whole  immaterial    7  Went  62,  53. 
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Plea.     And  the  said  D.  and  E.,  come  and  defend  fac.^  when  AtnamaofT. 
bc.y  and  say,  (actio  non,)  because  thej  say,  that  after  the  said  de-  Plea.  |The  dft. 
mise  of  the  said  four  closes  by  the  indenture  aforesaid,  by  the  said  JJg'*^'J!l?7J! 
plaintiff  to  the  same  D.  and  E.  as  is  aforesaid  made,  and  before  the  fo!^  ^ny  Mot' 
said  rent  of  f'J  by  the  declaration  aforesaid  above  demanded,  or  became  due. 
<  any  part  thereof,  became  due  or  in  arrear^  to  wit^  on  <&c.,  at  be.,  (a)  ^  The  mud 
the  same  D.  and  E.  assigned  all  their  interest,  estate,  and  term  of  ^^'^^^^ 
years,  of  and  in  the  closes  aforesaid,  with  the  appurtenances,  to  mised  piemto- 
them  as  aforesaid  demised,  to  one  A.  B.  by  virtue  of  which  said  as-  es/and  was 
signment,  (a)  the  same  A.  B.  vras  of  the  closes  aforesaid  for  the  ^^  ^^^ 
residue  of  the  term  aforesaid  possessed ;  whereof  the  said  plaintiff  the  taid  D. 
afterwards,  and  before  any  part  of  the  rent  above  demanded  became  Norther  saith, 
due,  to  wit  J  on  8icc.,  at  8cc.,  had  nodce ;  and  thereupon  the  said  A.  B.  ^|^J^F^^ 
then  and  there  paid  to  the  siud  plaintiff  $1,  for  the  rent  reserved,  to  tint,  on  &e., 
and  then  in  arrear,  due  and  payable  for  the  closes  aforesaid,  by  vir-  at&c.,^no- 
tue  of  the  demise  aforesaid,  for  three  quarters  of  a  year  ended  at  J^t^^ 
&c. ;  which  said  dollar,  in  manner  and  form  aforesaid  paid,  the  same  aignment,  and 

E*aintifffrom  the  said  A.  B-  as  assignee  of  them  the  said  D.  and  ^S*^*^ 
.  for  that  rent  then  in  arrear,  then  and  there  received  and  accept-  taO^^iU 
ed ;  aod  this  the  said  D*  is  ready  to  verify :   Wherefore,  be.     1  afterwarda,  io 

Lflhr,  108.  tin*,  on  the 

J '  aame  day  and 

year  last  afore- 
said, at  &C.,  accepted  and  received  from  the  said  A.  B.,  the  said  rapt  so  as  aforesaid  reserved,  to  toii, 
dtc.,  and  then  and  there  accepted  the  said  A.  B.  as  his  tenant  of  ihe^iemUed  premUes  :  and  *Ma, 
|EC,»    2  Sannd.  298  and  aM.    Nate  (14.)  • 

«> 

Plea.     And  the  said  D.  comes  and  defends  be.,  when  be.,  and  piea.  To  debt 
says,  (adio  non^)  because  she  says,  that  after  the  making  of  the  for  rent  against 
articles  aforesaid,  in  the  declaration  aforesaid  mentioned,  the  said  f^^^^at^ 
£«  W.  IB  his  lifetime,  by  bis  certain  writing  sealed  with  his  seal,  lessee'assinied 
made  at  &c.,  on  &c.,  which  the  same  D.  here  in  Court  produces,  ^^  ^^^^  ^« 
for  and  in  consideration  of  the  sum  of  $18  to  the  same  E.  W.  b  JJJ^^Ae' 
hand  paid  by  one  R.  H.,  bargained,  sold,  and*  assigned  to  the  said  lessee's  life. 
R.  H.  all  his  estate,  right,  title,  property,  benefit,  claim,  and  demand  ^^^* 
whatsoever,  of,  in,  to,  or  out  oi  the  demised  premises  aforesaid,  by 
force  and  virtue  of  the  said  demise,  writing,  or  instrument,  or  other-  ^"^  ?S^*T*^ 
wise  howsoever;  by  virtue  whereof  he  the  said  R.  H.  afterwards,  Cb^ongina], 
to  witf  OD^  8cc.,  into  the  demised  premises,  so  to  him  as  aforesaid  hut  according 
bargained,  sold,  and  assigned,  with  the  appurtenances,  entered,  and  jj^?  ^^r 
was,  and  yet  is  thereof  possessed.     And  the  said  D.  further  says,  site.   Forif 
that  he  the  said  E.  W,  m  his  lifetime,  afterwards,  to  mt,  on  be.,  ^^,  ^^aaee 
at  &c.,  gave  notice  to  the  same  plaintiff  of  the  assignment  aforesaid,  term^an?the 
to  the  said  R.  H.  so  as  iiforesaid  made,  (a)  and  thereupon  the  plain-  lessor  do  not 
<|/f  then  and  there  accepted  cf  the  savi  U.  H.  as  tenant  of  the  de-  »cccpt  of  the 
mised  premises^  $10  of  the  rent  aforesaid^  inform  aforesaid  reserv-  J^^®^*^*** 
edf  ana  ott  that  day  payable  accordingly;  and  this  the  said  D.  is  lessor  may  sue 
ready  to  verify :  Wherefore  she  prays  judgment  if  the  said  plaintiff  *«  ^«m«®  or 
ought  to  have  or  maintw  his  action  aforesaid,  thereof  against  her,  fo"  foJ^toS*™' 

&C*      1  LiiUy,  155.  rent  man  ac- 

,  ^._  ^^       ,  tionof  <2e6#. 

1  Bid.  S00;  1  LeT»  129;  ^Hod.  826.  And  the  same  is  the  kw,  if  the  admtoistiator  of  lessee  assign, 
and  the  lessor  does  not  accept  rent  &c.  of  assignee,  he  may  aue  the  adiainistrateff  Mter  the  assien- 
mcnt    Cro.  Eli2.  716  ;  8  Rep.  24 ;  Moor  600 ;  8  Com.  Debt.  E.  F. 

NoTK. — These  pleas  of  assigpiment  are  only  applicahle  to  acHon*  ofdtbi 
wlien  brooght  against  tesf  ee  or  his  assignse^  by  lessor  or  assignee  of  feasor. 
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AssicuocxirT.  But  the  plea  is  not  good  in  tuHons  qf  covenant  brought  ag^nst  Zettee  by  U9» 
9or  or  his  (usignee.  See  3  Com.  Dig.  Covenant,  B.  3,  C.  1,  Debt,  C.  D.  E. 
F.  But  the  plea  is  good  in  covenant,  if  brought  against  anignu  of  Itnu 
by  lessor  or  his  assignee.    See  Covenant  for  rent,  Assignment. 

Plea.   By  as-       Plba.     And  the  said  D.  comes  and  defends  &cc.,  when   he., 

signee  fhatthe  and  says,  (octio  nofi,)  because  be  says,  that  all  the  estate,  right,  title, 

'^TtoW ^*  ^®^"^  ^^  years,  to  come  and  unexpired,  property,  profit,  claim,  and 

MBignment  ^   demand  of  the  said  A.  B.,  of,  in,  and  to  the  said  demised  premises, 

did  not  come  to  and  vest  in  him  the  said  D.  by  assignment  thereof, 

and  that  he  was  not  possessed  of  and  in  the  said  demised  premises, 

in  manner  and  form  as  the  plaintiff  hath  above  declared  agamst  him ; 

and  thereof  puts  himself  upon  the  country.     See  Doug.  183,  454, 

{For  other  Pleas^  see  Covenant  for  Rent.) 


DEBT. 

PLEADINGS  IN  DEBT. 
V.  On  Judgments. 


I^  Debt  on  judgment  in  any  Court  of  Record,  the  defendant  may 
plead  ; 

1.  Nul  tiel  record.  This  is  a  good  plea,  in  every  case  where  the 
record  is  denied.  But,  where  the  record  is  shown  in  pleading; 
hj  profertin  Curta,  it  is  otherwise.  Co.  Litt  ^260] a;  Hard.  158. 
If  there  is  a  material  variance  between  the  record  and  the  plaintiff's 
declaration,  it  will  be  fatal ;  otherwise,  if  the  variance  is  immaterial. 
2  Mod.  246 ;  Str.  1171.  And  a  variance  is  material,  if  it  is  in  the 
term  in  which  judgment  was  given ;  or,  in  the  name,  place  of  abode, 
or  addition  of  any  parts ;  or,  if  there  are  more  or  fewer  persons,  par- 
ties ;  or,  if  it  be  for  different  demands  ;  or,  if  the  damages  recovered 
are  different,  d&c.  3  Mod.  41 ;  Str.  1171 ;  Com.  Dig.  Record  (C). 
But,  if  the  record  varies  only  in  the  process  or  continuances ;  or,  if 
the  name,  though  differently  spelled,  is  idem  sonans  ;  or,  if  the  decla- 
ration is  for  damages  only,  and  the  record  is  for  damages  and  costs, 
the  variance,  it  seems,  is  not  material.     Ibid, 

2.  If  the  action  is  brought  upon  a  judgment  in  a  Court,  not  of  record, 
the  defendant  may  plead  nil  debet.      Com.  Dig.  Pleader  (2  W.  13.) 

3.  The  defendant  may  plead  execution  done,  and  it  is  not  necessa- 
ry for  him  to  show  a  return  of  the  execution.  Dy.  299 ;  Ld.  Raym. 
634;  Cro.  Car.  328 ;  Vin.  Abr.  Debt  (X)  ;  Ld.  Raym.  1072.  But  a 
taking  of  the  defendant  in  execution,  is  not  sufficient  Or,  a  levy  of 
part  of  the  debt  by  Elegit.  1  Lev.  92.  So  the  defendant  may  plead, 
that  the  sheriff  has  taken  his  goods  in  execution  and  still  detains 
them.    Ld.  Raym.  1072. 
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4.  So,  the  defendant  may  plead  a  defeasance ;  or  a  payment,  bat  Debt. 
not  a  bond  given  for  the  amount.  Com.  Dig.  Pleader  (2  W.  37.) 
r  5.  So,  that  the  judgment  was  recorered  by  fraud  or  covin.  Clusere. 
See  3  Wheat.  234.  Chancery  will  reverse  its  own  decrees  for 
irand.  Bat,  it  seems,  error  in  the  original  judgment  cannot  be 
pleaded.  Com.  Dig.  Pleader  (2  W.  39.)  See  2  Ves.  Jr.  135 ;  3  P. 
Wms.  111. 

6.  Where  Debt  is  brought  on  a  foreign  judgment  nil  debet  is  a 
proper  plea.  9  Mass.  R.  464.  And  where  judgment  is  recovered  be- 
fore a  justice  of  the  peace  in  another  state,  nil  debet  in  Massachusetts 
is  held  to  be  a  good  plea.  2  Pick.  448.*  The  doctrine  of  this  case, 
however,  cannot  be  reconciled  with  7  Ccanch,  481,  483 ;  Wheat  234. 
According  to  them,  nul  tiel  record  is  the  proper  plea,  and  nil  dibet 
would  be  bad  on  genera]  demurrer ;  and  generally,  where  an  action 
is  brought  upon  a  judgment  recovered  in  another  state,  no  plea  will  be 
good,  except  such  as  would  be  allowed  in  the  courts  of  that  state. 
See  on  this  subject,  9  Mass.  R.  464 ;  1.5  Johns.  121 ;  1  Dal.  261,  d&c. 
On  foreign  judgments  generally,  4  Campb.  30. 

1.  JVW  Tid  Record. 

Plea.  And  the  said  D.  comes  and  defends  the  wrong  and  injury,  Ntil  tiel 
when  fee,  and  says,  {actio  non,)  because  he  says,  that  there  is  not  «*co»d. 
any  such  record  of  the  said  judgment  remaining  in  the  said  Court  ^*ch  ,^ord*^ 
of  bc.y  as  the  said  plaintiff  hath  above  complained  against  him  ;  ^^  ^^^  ^^ 
and  this  he  the  said  D.  is  ready  to  verify :  Wherefore  he  prays  this  plea,  un- 
judgment,  if  the  said  plaintiff  ought  to  have  his  aforesaid  action  there-  der  the  head 
of  maintained  against  him  the  said  D.,  &c.  °^  Awumpsit. 

2.  Payment. 

And  for  further  plea  in  this  behalf,  the  said  D.,  by  leave  of  Payment. 
the  Court  here,  for  this  purpose  .first  had  and  obtained,  according  2.  Payment. 
to  the  form  of  the  statute  in  such  case  made  and  provided,  says,  This  plea  is 
that  the  said  plaintiff  ought  not  to  have  his  aforesaid  action  thereof  authorized  by 
maintained  against  him  the  said  D.,  because  he  says,  that  he  the  ^^"^^      ^^' 
said  D.,  after  the  recovery  of  the  debt  and  damages  aforesaid,  and  " 

before  the  commencement  of  this  action,  to  tcitj  on  Sic.,  at  &c.,  paid 
to  the  said  plaintiff  the  said  debt  and  damages,  in  form  aforesaid 
recovered  against  the  said  D. ;  and  this  he  is  ready  to  verify : 
Wherefore  he  prays  judgment,  if  the  said  plaintiff  ought  to  have  his 
aforesaid  action  thereof  maintained  against  him  the  said  D.,  &cc. 

Replication.     And.  the  said  plaintiff,  as  to  the  said  plea  of  the  RepHcatiop. 
said  D.  first  above  pleaded  in  bar,  says,  that  he,  notwithstanding  any  Jy^h  rew)rd, 
thing  therein*alleged,  ought  not  to  be  barred  from  having  bis  afore- 
said action  thereof  maintained  against  the  said  D.,  because  he  the 
said  plaintiff  says,  that  there  is  such  a  record  of  the  said  judgment 
remaining  in  tne  said  Court  of  &c.,  as  the  said  plaintiff  hath  above 

43 
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Nvi.  Tiix       complained  against  the  said  D. ;  and  this  he  the  said  plaintiff  is 
ascoRD.         ready  to  verify,  by  the  said  record,  where  and  in  such  manner  as 
this  Couit  here  shall  order,  &c. 

2.  That  dft.  And  as  to  the  said  plea  of  the  said  D.  secondly  above  pleaded  in 
did  not  pay.  {^^^^  ^^  q^\^  plaintiff  says,  that  be,  notwithstanding  any  tiling  above 
therein  allegea,  ought  not  to  be  barred  from  having  his  aforesaid 
action  thereof  maintained  against  the  said  D.,.  because  he  the  said 
plaintiff  says,  that  the  said  D.  did  not  pay  to  the  said  plaintiff  the 
said  debt  and  damages  in  form  aforesaid  recovered,  in  manner  and 
form  as  th^  said  D.  hath  above  in^  that  behalf  in  pleading  alleged ; 
and  this  he  the  said  plaintiff  prays  may  be  inquired  of  by  the  country. 
3  Morgan,  451. 

Plea  W  exectt-  Px,ba.  And  the  said  D.  comes  and  defends  the  force  and  injury, 
recoid.^  ^^  ^^^"  ^^'9  ^^  ^^^^9  ^^^  ^^  plaintiff,  {actio  non^)  because  he  saitb, 
that  there  is  no  such  record  of  the  recovery  aforesaid  in  the  said 
Court  now  here  remaining,  as  the  said  plaintiff,  by  bis  declaration 
aforesaid,  hath  above  supposed ;  and  this  he  is  ready  to  verify,  &c. : 
Wherefore  he  prays  judgment,  if  the  said  plaintiff  ought  to  have  or 
maintain  his  said  action  against  him  the  said  D.,  &c. 

?•  Bw'^J  *  And  the  said  D.,  with  leave  of  the  Court  here,  further  defends 

meDVone'of  ^^^  ^^^^^  ^"^  injury,  when  fee.,  and  saith,  that  the  plaintiff,  {actio 
thedft8.is8tin  fion,)  because  he  saith,  that  the  judgment  aforesaid,  in  the  said 
aUve.  declaration  of  the  said  plaintiff  mentioned  to  be  bad  and  recovered 

against  the  said  A.  B.  in  his  lifetime,  was  also  had  and  recovered, 
as  well  against  a  certain  E.  F.,  as  against  the  said  A.  B.  in  his  life- 
time, as  appears  by  the  aforesaid  record  thereof  in  the  Court  here 
DOW  remaining ;  and  the  said  D.  saith,  that  the  said  A.  B.  died  on 
&c.,  at  be.,  and  the  aforesaid  E.  F.  survived  the  said  A.  B.,  to  wit, 
at  be.  I  and  this  he  the  said  D.  is  ready  to  verify,  be. :  Wherefore 
he  prays  judgment,  if  the  said  plaintiff  his  action  aforesaid  agamst 
him  the  said  D.  ought  to  have  or  maintain,  be.  2  Harr.  Ent.  473, 
Maryland  Records. 

HOTBS  ON  PLBAS  TO  JUD0MBNTS. 

By  the  Constitotion  of  the  United  States,  it  is  provided,  ^'that  full 
fiiith  add  credit  shall  be  given  in  each  State  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  Sute ;  and  the  Congress 
may,  by  general  laws,  prescribe  the  manner  in  which  such  acts, 
records,  ancl  proceedings  shall  be  proved,  and  the  effect  thereof.** 
By  the  act  of  26th  of  May,  1790,  (1  U.  S.  L.  115,)  Congress  provided, 
*'  that  the  records  and  judicial  proceedings  of  the  Courts  of  any  Sute, 
shall  be  proved  or  admitted  in  any  other  Court  within  the  United 
States,  by  the  attestation  of  the  clerk,  and  the  seal  of  the  Court  an- 
nexed, if  there  be  a  seal,  together  with  a  certificate  of  thtf  judge,  chief 
justice,  or  presiding  magistrate,  as  the  case  may  be,  that  the  said 
attestation  is  in  due  form.  And  the  said  records  and  judicial  pro- 
ceedings, authenticated  as  aforesaid,  shall  have  such  faith  and  credit 
given  to  them  in  every  Court  within  the  United  States,  as  they  have 
by  law  or  usage  in  the  Courts  of  the  StaUfrom  whence  the  said  records 
are  or  shall  be  taken.'^ 

It  has  been  questioned  under  this  law,  whether  a  Court  is  bound 
*^  to  enforce  the  judgment  of  a  Court  in  another  State  as  a  matter  of 
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course,  and  without  ingQiry  into  the  grounds  of  the  judgment.    The  Nul  tibl 
act  of  Congress  seem^o  provide  for  the  evidence  only.    In  Epgland,  Rscow). 
the  Courts  will  not  enforce  judgments  rendered  by  the  Courts  of  their 
colonies,  as  judgments^  but  only  as  evidence,  primd  facie,  of  a  debt. 
The  grounds  need  not  be  averred  by  the  plaintiff;  but  the  defendant 
may  object  to  the  demand ;  and  so  the  law  is  laid  down  in  Doug. 

4,  6." 

In  Armstrong  y.  Carson^s  Executors,  (2  Dall.  R.  303,)  the  Circuit 
Court  of  Pennsylvania  decided,  that  the  act  of  Congress  was  so  bind- 
ing, and  that  no  other  plea  could  be  admitted,  but  what  would  be 
admitted  in  the  State  Court,  whence  the  record  was  taken.  See  also 
Mass.  Stat.  1795,  oh.  61. 
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ON  DEMURRERS. 

Whenever  the  counsel  of  the  party  is  of  opinion,  that  the  coont 
or  plea  of  the  adverse  party  is  insufficient  in  law,  he  demurs,  and  thus 
refers  the  question  to  the  judgment  of  the  Court.     Co.  Litt.  72  a. 

**  A  general  demurrer  confesses  all  matters  of  fact  welt  pleaded. 
Plowd.  13  b,  85  a;  Co.  Litt  72  a;  Yelv.  195.  If,  therefore, 
the  defendant  demurs  generally  to  the  whole  declaration,  and 
one  count  is  good  and  may  be  joined,  there  must  be  judgment 
for  the  plaintifif.  1  Wils.  248.  But,  if  a  count  or  plea  be  vicious, 
a  demurrer  thereto  is  no  confession  of  the  matter  alleged.  R. 
2  Roll.  22 ;  Leo.  80.  So,  a  thing'  not  material  or  traversable,  b  not 
confessed,  or  admitted  by  the  demurrer,  when  it  is  not  traversed. 
Salk.  561.  And,  on  demurrer,  matter  of  form,  not  specially  shown, 
shall  be  aided  on  the  part  of  him  who  joins,  and  also  him  who  de- 
murs, in  all  parts  of  the  pleadings.  Mills,  2d.  If  a  party  demur 
specially  for  form,  he  must  point  out  specially  the  causes  of  demui^ 
rer,  and  such  general  expressions ;  as,  it  is  double^  negative  preg" 
nant,  uncertain,  wants  form,  &c.  are  not  sufficient ;  but  the  points, 
in  which  the  form  is  defective,  must  be  shown.  Mills,  29;  Salk.  219. 
By  Mass.  Stat.  1784,  ch.  28,  ^14,  it  is  enacted,  '  that  no  summons, 
writ,  declaration,  process,  judgment,  or  other  proceeding,  in  the 
Courts,  or  course  of  justice,  shall  be  abated,  arrested,  quashed,  or 
reversed,  for  any  kind  of  circumstantial  errors  or  mistakes,' when  the 
person  and  case  may  be  rightly  understood  by  the  Court,  nor  through 
defect  or  want  of  form  only  ;  and  the  Court,  on  motion  made,  may 
order  amendments.'  And  the  Stat,  of  the  United  States,  Sept.  24th, 
1789,  §  32,  provides,  that  defects  in  matters  of  form  shall  be  cured, 
unless  stated  as  special  causes  of  demurrer  ;  and  that  the  Courts  may 
grant  amendments  of  such  defects,  which  shall  not  be  specially  de- 
murred  to,  at  their  discretion.'' 

The  above,  except  the  first  sentence,  is  borrowed  from  a  note  at  the 
end  of  the  Forms  of  Demurrers,  in  the  first  edition,  , 

1.  Of  General  Demurrer. 

By  a  demurrer,  a  fact,  though  not  denied,  if  inconsistent  with  the 
record,  is  not  admitted,  so  as  to  bind  the  Court  PI.  Com.  85  a ; 
Hob.  56;  Cro.  Jac.  12.     Nor  matter  of  law.     PI.  Com.  85  a.     Nor 
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any  thing  excluded  by  protestation  or  traverse. .  Freem.  531 ;  Salk.  DswrnnsBf. 
125,  pL  2 ;  3  Balk.  §8,  Hodges  v.  Steward. 

If  several  defendants  sever  in  their  pleas,  the  plaintiff  cannot  p)ead 
one  demurrer  to  alL  1  Leo.  139.  But  if  the  same  defendant  pleads 
several  pleas,  &,c. ;  or,  if  the  plaintiff  has  several  counts  in  his  declar 
ration,  there  may  be  one  general  demurrer  to  all.  So,  the  plantiff 
may  reply  to  bne  plea,  and  demur  to  another ;  and  the  defendant  may 
plead  to  one  count  in  a  declaration,  and  demur  to  another.  But  the 
defendant  cannot  plead  and  demur  also  to  the  same  part  of  a  declara- 
tion, under  Stat.  4  and  5  Ann.  ch.  16,  which  permits  double  pleading. 
Arch.  PI.  342. 

There  cannot  be  one  fecial  demurrer,  to  two  or  more  counts,  pleas,     * 
&c.    Nor,  where  the  .count  is  divisible,  and  part  good,  can  a  special 
demurrer  be  to  the  whole.     1 1  East,  565*    For,  if  a  demurrer  is  too 
large,  it  is  bad  in  toto.     Ibid, 

Where  there  is  a  misjoinder  in  a  declaration,  a  demurrer  must  be 
to  the  whole  declaration,  and  not  merely  to  the  count  misjoined.  ^ 

1  M.  dz>  S.  355. 

On  a  demurrer  to  a  plea  in  abatement,  the  defendant  cannot  insist 
on  a  defect  in  the  declaration.  Lutw.  1592,  1667.  Except  where 
the  matter  in  abatement  might  also  have  been  pleaded  in  bar.  Lutw. 
1604. 

The  omiEeion  of  a  traverse,  where  necessary  to  form  an  issue,  is 
bad  on  general  demurrer.  2  Mod.  60 ;  5  Diass.  R.  125.  And  there- 
fore, where  in  Trespass  for  taking  a  horse,  the  defendant  pleaded, 
that  he  teas  seised  of  certain  lands^  and  so  entitled  to  a  heriot ;  and  the 
plaintiff  replied,  that  another  was  jointly  seised  with  Atm,  the  replica- 
tion was  held  bad  on  general  demurrer;  because  it  did  not  traverse 
the  sole  seisin.    2  Mod.  60. 

An  allegation  of  a  demise  pf  a  thing  lying  in  grant,  without  a  pro* 
fert  of  the  deed  of  grant,  is  bad  on  general  demurrer.     1  Bing.  217. 

Where  a  replication  puts  in  issue  a  fact  so  immaterial,  that,  if  the 
verdict  is  for  the  plaintiff,  he  cannot  have  judgment,  it  is  held,  by 
Abbott  J.,  in  Dyson  v.  Wood^  to  be  bad  on  general  demurrer.  3  Barn. 
dE.  Cr.  449.     Qtt.  however^  and  see  Str.  694. 

Where  it  is  necessary  to  aver  a  special  request,  the  omission 
makes  the  declaration  bad  on  general  demurrer.  5  T.  R.  409.  But, 
in  such  case,  if  a  general  request  is  alleged,  it  will  be  objectionable, 
only  for  want  of  a  time  and  place.     10  East,  359. 

But  a  variance  between  a  deed  as  declared  on,  and  as  set  out  on 
oyer,  if  not  material  to  the  cause  of-  action,  is  no  ground  lor  demor- 
rer,  on  account  of  the  variance.  If  fatal,  as,  misdescription,  the 
adverse  party  should  plead,  non  est  factwn.  Ross  v.  Parker^  Barn. 
&^  Cr.  356. 

The  assignee  of  lessor  brings  Covenant ;  and  alleges  in  his  declarfl^ 
tioD,  thai  the  lessor  was  possessed  of  the  remainder  of  a  term  of^ 
yearsj  and  being  so  possessed,  demised  to  the  defendant  for  the  term 
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of  7  yean. '  This  aUegatkm  of  the  lessor's  title  is  denied  modo  ti 
farma^  in  the  defendant's  plea  in  bar.  The  plaintiff  demurs ;  but  the 
demurrer  is  overruled ;  because  the  allegation  of  the  lessor's  title  is 
material  and  traversable ;  though,  it  would  be  sufficient! j  sustained 
bj  proof  of  any  title  in  the  lessor^  sufficient  to  authorize  the  demise 
to  the  defendant.     1  Brod.  &  Bing.  581. 

S.  Of  special  Demurrer* 

It  is  generally  best  to  dei6ur  specially,  because  the  party  demur- 
ring may  avail  himself,  not  only  of  all  defects  in  form,  particularly 
specified  in  the  demurrer ;  but  also  of  all  matters  of  substance,  though 
not  BO  specified.  The  following  are  usually  considered  sufficient 
causes  for  demurrer,  if  properly  shown. 

1.  Diq>licity.    Salk.  219 ;  Com.  R.  115. 

2.  An  immaterial  traverse.    Str.  604 ;  4  Pick.  501. 
3*  A  negative  pregnant    Com.  Dig.  Pleader  (R.  6.) 

4.  Because  a  plea  is  argumentative.    1  Con.  Rep.  390 ;  4  Pick.  501. 

5.  Because  a  plea  amounts  to  the  general  issue.  2  H.  Bl.  259 ; 
1  Mass.  R.  459. 

6.  Uncertainty ;  want  of  a  certain  time  and  place  to  every  material 
allegation  in  a  declaration ;  but  a  general  uncertainty,  that  is,  if  a 
distinct  cause  of  action  does  not  appear,  will  be  bad  on  general  de- 
murrer, or  even  after  verdict  So,  of  repugnancy,  and  here  note,  that 
if  a  particular  fault  is  pointed  out,  the  Court  will  not  consider  it  as 
surplusage.    1  Wils.  88. 

7.  Informality ;  but  the  particular  want  of  form  must  be  pointed 
out  2  Ld.  Raym.  802 ;  2  Mass.  R.  283 ;  Str.  611.  Generally,  il  a 
sufficient  cause  of  action  appears  in  the  count ;  or,  a  sufficient  de- 

_fence  in  the  plea,  or  other  subsequent  pleading,  every  thing  else  is 
merely  matter  of  form,  to  which  a  demurrer  must  be  for  special  cause 
only.    Hob.  233. 

8.  If  a  plea,  replication,  Slc.  concludes  to  the  country,  instead  of 
a  verification,  or  tfiee  versd,    Doug.  94.        . 

9.  Omission  oi  vi  ei  armiSj  or  eanirapaeemf  where  they  ought  to 
be  inserted. 

10.  Want  of  venue  to  a  material  fact  in  the  dedaraiion.  10  East, 
359.  In  Massachusetts,  this  is  held  bad  on  special  demurrer,  on  the 
ground  of  kmg  usage  only.    Parsons  C.  J.,  5  Mass.  R.  94. 

11.  Want  of  profert  of  a  deed;  so  the  want  of  profert  of  letters 
testamentary,,  where  not  dispensed  with  in  practice,  as  it  usually  is  in 
Massachusetts,  in  declarations.    See  Doug.  4,  5. 

12.  Want  of  the  usual  averment,  "  and  this  he  is  ready  to  verify  ;** 
or,  omitting  to  allege,  "  as  i^pears  by  the  record,"  4frc. ;  or,  omitting 
to  conclude  with,  "  and  of  this  he  puts  himself  on  the  coimtry,"  &c. 
Md.  216.    So,  using  one  instead  of  another.    2  Mod.  60. 

13.  In  a  declaration  on  a  bill  of  exchange,  an  omission  to  allege  a 
protest.    Doug.  683,  684,  m  n0tis. 
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14  The  omission  to  state  the  consideration  of  a  bargain  and  sale  Dsmubbxm. 
2  H.  BI.  259. 

15.  If  performance  is  pleaded  generally  to  breaches  of  covenants^ 
some  of  which  are  negative.  Cro.  Eliz.  G91.  But,  if  some  are  dis- 
jnnctive,  it  seems  to  be  bad  on  general  demurrer ;  for  it  is  impossible 
to  infer  which  is  performed. 

16.  Where  the  plaintiff  assigns  a  breach,  on  which  he  is  entitled 
to  recover,  and  joins  with  it  an  allegation  of  special  damages,  which 
he  is  not  entitled  to  recover,  it  is  not  sufficient  ground  for  special 
demurrer  to  the  whole  breach.  5  Barn.  &  Aid.  720.  The  special 
damages  alone  should  be  demurred  to. 

17*  ^  Where  the  plaintiff,  in  his  replication,  makes  a  title,  and  it 
thereby  appears,  that  he  has  a  bad  title,  no  rejoinder  can  by  any  im- 
plication make  it  good.  But  when  it  appears,  that  he  has  a  title,  bat 
it  is  defectively  pleaded,  the  rejoinder,  admitting  this  matter,  and 
tendering  an  issue  on  other  matters,  will  make  the  replication  good." 
By  Parsons  C.  J.,  in  8pear  v.  BickneU,  S  Mass.  R.  132,  cites  1  Lev. 
IM.  In  the  former  case,  the  defendant  might  demur  generally,  or 
take  advantage  of  the  defect  by  motion  in  arrest  of  judgment ;  in  the 
latter  case,  he  ought  to  demur  specially. 

Where  the  husband  of  tenant  in  fee,  in  declaring,  set  forth  his  title 
as  a  seisin  in  Ms  demesne  as  of  freehold  in  right  of  his  wife',  it  was 
held  bad  on  special  demurrer.  It  should  be  a  seisin  in  fie  in  himself 
and  his  wifif  in  her  right.    Doug.  328. 
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I.  In  Abatemsnt. 


1.   To  Pleas. 

Demubbbr.    And  the  said  A.,  B.,  and  C,  rplaintiffi,]  come  and  To  pi^as. 
say,  that  notwithstanding  any  thing  W  the  said  D.  above  in  pleading  ^•°"?™?^ 
alleged,  the  said  writ  of  the  plaintim  ought  not  to  be  quashed,  be-  £^t ioKJB! 
cause  diey  say,  that  the,  said  plea  by  the  said  D.  in  manner  and  g  p.  3  Ld. 
form  aforesaid  above  pleaded,  and  the  matter  therein  contained,  are  iuym.ao;* 
Dot  sufficient,  in  law,  to  quash  the  writ  of  the  plaintifis  thereof  2  Saund.  81. 
against  the  said  D. ;  to  which  they  the  plaintiffi  have  no  necessity, 
nor  are  bound  by  the  law  of  the  land  in  any  manner  to  answer ;  and 
this  they  are  ready  to  verify :  Wherefore  the^  the  plaintifli,.  for 
want  of  a  sufficient  answer  in  this  behalf,  pray  judgment^  that  their  (ii)«ji%oti. 
said  writ  may  be  adjudged  goody  and  that  the  said  D.  may  answ&r  jwer  ^^»" 
{a)fvriher  thereto,  &c.  **•  ""^*    ' 

JoiRDEB.    And  the  said  D.  says,  that  the  plea  aforesaid  by  him  Joioder  in  de- 
Ae  said  D.  in  manner  and  form  aforesaid  above  pleaded,  and  the  "'*"*'• 
matter  in  the  same  contained,  are  good  and  sufficient,  in  law,  to 
quash  the  said  writ  of  them  the  phunliffi  thereof  against  him  the 
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To  PLKAB.  said  D. ;  which  said  plea,  and  the  matter  m  the  same  contained,  he 
the  said  D.  is  ready  to  verify  and  prove  as  the  Court  here  &lc.  ; 
and  because  the  said  plaintifl^  have  not  answered  the  said  plea,  nor 
in  any  wise  hitherto  denied  the  same,  h^  the  said  D.,  as  before, 
prays  judgment  of  said  writ,  and  that  it  may  be  quashed,  &c.  See 
'2  Saund.  210. 

Note. — In  the  precedent  in  Saunders,  the  conclusion  of  the  demurrer 
was,  the  plaintiffs  pray  judgment,  '<  and  their  damages  on  occasion  of  the 
premises  to  be  adjudged  to  them."  And  that  manner  of  concluding  a  de- 
murrer in  abatement  seems  to  be  warranted  by  some  precedents.  Rast. 
473  b ;  1  Lutw.  9,  29.  But  other  precedents  are  contrary ;  a^,  1  Lutw.  19 ; 
Bro.  Red.  2,  pi.  5;  Ler.  Ent.  55;  Clift.  23,  pi.  61.  However,  the  better 
way  seems  to  be,  to  omit  the  praying  of  damages,  or  debt  and  damages,  and 
to  conclude  as  in  the  text ;  for  the  plaintiff  ought  not  to  conclude  m  haxy 
but  only  affirm  his  writ ;  and  if  the  demurrer  be  allowed,  the  judgment  is 
not,  that  the  plaintiff  shall  have  his  debt  or  damagtSy  but  that  the  defendant 
•haU  answer  over.  2  Saund.  210  f,  note  (2.)  Bovoen  r.  ShapcoU^  1  £ast^ 
R.54^. 

Bemuner  to  a       Demurrer.     And  the  plaintiff,  not  acknowledging  any  thine  by 
plea  in  abate-    (he  said  D.  above  alleged  to  be  true,  says,  that  he,  to  the  plea  alore- 

S^^P^  2^S     d   ^'^  ^^  ^^^  ^^  ^*  ^"  manner  and  form  above  pleaded,  to  quash  the 
'  writ  aforesaid,  hath  no  necessi^,  nor  is  by  the  law  of  the  land  bound 
to  answer ;  [and  this  he  is  ready  to  verify :]  Wherefore  he  prays 
judgment,  and  that  his  said  writ  may  be  adjudged  good,  Slc. 

Joinder.  And  the  said  D.,  for  that  the  matter  aforesaid  by  him 
above  alleged,  which  he  is  ready  to  verify,  is  sufficient  in  law  to 
quash  the  writ  aforesaid,  which  said  matter  the  plaintiff  doth  not 
deny,  nor  in  any  wise  answer,  but  the  averment  thereof  wholly  re- 
fuses to  admit,  prays  judgment  of  the  same  writ,  and  that  it  may  be 
quashed,  &£c.     Rast.  Ent.  147  a. 


81. 


Joinder  in  de- 
munrer. 


2.   To  Rq>lication$. 

Demurrer.  And  the  said  D.  saith,  that  the  said  plea,  by  the 
plaintiff  in  manner  and  form  aforesaid  above  pleaded  in  reply,  and 
the  matter  in  the  same  contained,  are  not  sufficient  in  law  {a)  to 
compel  him  the  said  D.  to  answer  to  the  said  lorit  of  him  the  plain- 
tiff; to  which  the  said  D«  hath  no  necessity,  neither  is  he  bound  by 
the  law  of  the  land  in  any  manner  to  answer ;  and  this  he  is  ready 
to  verify :  Wherefore,  for  want  of  a  sufficient  replication  in  this  be- 
half, the  said  D.,  as  before,  prays  judgment  of  the  vnit  aforesaid, 
and  that  the  said  writ  may  be  quashed,  &c. 

aboye  pleaded  in  reply,  the  said  D.  hath  no  need,"  &c    8  Went  92. 

Joinder  \n  de-  JoiNDER.     And  the  plaintiff  saith,  that  the  said  plea,  by  him  the 

muner.  plaintiff  in  manner  and  form  aforesaid  above  pleaded  in  reply,  and 

See  demurrer  ^®  matter  in  the  same  contained,  are  good  and  sufficient,  in  law,  to 

to  rejoinder,  compel  him  the  said  D.  to  answer  to  the  writ  of  the  plaintiff;  wbich 

8  Lev  ?i  ^^ '  ^^'^  P'®^'  ^°^  *®  matter  therein  contained,  the  plaintiff  is  ready  to 
verify  and  prove,  as  the  Court  &c. ;  and  because  the  said  D.  doth 
not  answer  to  that  plea,  nor  in  any  manner  deny  it,  he  the  plaintiff 
prays  judgment,  and  that  the  said  D.  may  answer  over  to  the  said 
writ  of  the  plaintiff,  fcc.     3  Ld.  Raym,  17. 


To  RXPLICA- 
TIOWS. 

Demurrer  to  a 
replication  in 
K.  B. 

(a)  «« To  pre- 
vent the  said 
bill  from  being 
quashed ;  to 
which  said 
plea,  in  man- 
ner and  form 
as  the  same  is 
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DEifURRER.     And  the  said  D.  says,  that  the  plea  aforesaid  by  To  kkpuca- 
the  demandatit  above  in  replying,  in  maintenance  of  his  writ  afore-  '^^^^^' 
said,  pleaded,  and  the  matter  in  the  same  contained,  are  insufficient.  Demurrer  to  a 
b  law,  to  maintain  the  same  writ ;  and  that  he,  to  the  same  plea,  in  fo^edonin 
manner  and  form  aforesaid  pleaded,  hath  no  necessity,  nor  is,  by  the  c.  B. 
laws  of  the  land,  bound  to  answer ;  and  this,  &c. :  Wherefore,  for 
want  of  a  sufficient  replication  of  the  demandant,  in  this  behalf,  he 
prays  judgment,  and  that  the  writ  aforesaid  may  be  quashed,  &c. 

JoiNDEK.  And  the  demandant,  for  that  he  hath  in  his  plea  Joinder  in  de- 
a&resaid  above  in  replying  pleaded  in  maintenance  of  his  writ  aiore-  ™^'^'* 
said,  now  prosecuted,  alleged  sufficient  matter  in  law  which  he  is 
ready  to  verify ;  which  same  matter  the  said  D.  doth  not  deny,  nor 
in  any  wise  answer  to  the  same,  but  the  verification  thereof  wholly 
refuses  to  admit,  as  before,  prays  judgment,  and  that  the  same  writ, 
DOW  prosecuted,  may  be  adjudged  good,  &c.  1  Lutw.  973 ;  3  Lev. 
330;  71ns.  CL  258. 

3.   To  JurisdiclioTL 

Demurbeb.     And  the  plaintiff  saith,  that  the  aforesaid  plea  of  '^^  J«n*"»»c- 
the  said  D.,  and  the  matter  therein  contained,  are  not  sufficient  in  ,.     ' 
law  to  bar  the  Court  here  from  having  cognizance  of  the  said  plea  ^rS[«V 
ID  this  case;  and  that  he,  to  the  said  plea  in  manner  and  form  riadictionin 
aforesaid  pleaded,  hath  no  necessity,  nor  by  the  law  of  the  land  is  ^  ^' 
bound  to  answer ;  and  this  he  is  ready  to  verify :  Wherefore,  for  |^f iZJt4i9'' 
want  of  a  sufficient  plea  of  the  said  D.  in  this  behalf,  the  same  478  b;  Tins/ 
plaiotid*  prays  judgment,  and  that  the  said  D.,  to  the  said  declaration  68. 
of  the  said  plainti^  may  answer  further,  &c. 

Joinder.  And  the  said  D.,  for  that  he  hath  above  alleged  J^^  ^  ^•" 
sufficient  matter  in  law  to  bar  the  Court  here  from  having  cogni-  ""** 
zance  of  the  said  plea ;  which  he  is  ready  to  verify ;  which  said  mat- 
ter tbe  said  D.  doth  not  gainsay,  neither  unto  it  doth  any  way  answer, 
but  altogether  refuses  to  admit  the  same  to  be  true,  as  before,  prays 
judgment,  and  that  he,  to  the  said  declaration  in  the  plea  aforesaid, 
may  not  answer,  &c.     Heme's  Plead.  318. 


munrer. 
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n.  In  Babs. 

1  •  To  Declarations. 

Oemdbreb.     And  the  said  D.  comes  and  defends  the  force  and  To  Dsci.AaA- 
iojury,  when  &c.,  and  says,  that  the  plaintiff  ought  not  io  have  or  ''^^^^' 
maintain  his  action  aforesaid  thereof  against  him,  because  he  says,  Jg^^JJJJon^n 
that  tbe  declaration  aforesaid,  and  the  matter  therein  contained,  are  k.  b.,  in  an 
insufficient  iii  law  to  have  and  maintain  the  action  aforesaid  of  the  acdon  of  Debt 
plaintiff  against  hiib ;  to  which  declaration,  he  the  said  D.  has  no  s.  P.  2  Saimd. 
necessi^,  nor  is,  by  the  law  oif  the  land,  bound  in  any  way  to  answer  >  J JJ '  '  ^*  ^ 
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To  1>K0hAWLA' 
TIONI. 


Joinder  in  de- 
murrer. 


Demurrer  in 
E.  B.  to  deda- 
ratiou  in  Case. 

S.  P.  in  Debt 
inC.B.  SIni. 
CI.  168 ;  S.  P« 
in  Case,  t  Ini. 
CI,  161 ;  Co. 
Ent  23 ;  2 
Vent.  ^,70. 


Joinder  in  de- 
murrer. 


Demurrer  in 
C  B.  to  a 
declaration  in 
Debt 

S.  P.  8  Lev. 
53 ;  8  Ins.  CI. 
168. 
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and  this  he-  is  ready  to  verify  :  Wherefore,  for  want  of  a  sirffcient 
declaration  in  this  behalf,  he  the  said  D.  prays  judgment,  and  that 
ihe  plaintiff  may  be  barred  from  having  his  action  aforesaid  thereof 
against  him,  &c. 

Joinder.  And  the  plaintiff  says,  that  he,  notwithstandiog  any 
thing  by  the  said  D.  above  in  pleading  alleged,  ought  not  to  be  pre- 
cluded from  having  his  action  aforesaid  thereof  against  him,  because 
he  says,  that  the  declaration  aforesaid,  and  the  matter  in  the  same 
contained,  are  good  and  sufficient  in  law  to  have  the  action  afore- 
said of  die  plaintiff  thereof  maintained  against  the  said  D. ;  which 
declaration,  and  the  matter  in  the  same  contained,  he  the  plaintiff  is 
ready  to  verify  and  prove,  as  the  Court  fac. ;  and  because  the  said 
D.  does  not  answer  the  said  declaration,  nor  Jias  hitherto  in  any  wise 
denied  the  same,  the  plaintiff  prays  judgment,  and  his  debt  afore- 
said, with  his  damages,  on  occasion  of  the  detention  of  the  same 
debt,  to  be  adjudged  to  him,  &c.     2  Saund.  128  ;  3  Ins.  CI.  166. 

DEifURRER.  And  the  said  D.  and  E.  come  and  defend  the 
force  and  injury,  when  &c.,  and  say,  that  the  aforesaid  plaintiff  his 
action  aforesaid  against  them  oucht  not  to  have  or  nfaintain,  because 
they  say,  that  the  declaration  aforesaid,  of  the  aforesaid  plaintiflj  is 
insufficient  in  law  ;  to  which  the  said  D.  and  E.  have  no  necessity, 
nor  are,  by  the  law  of  the  land,  in  any  wise  bound  to  answer : 
Wherefore,  for  want  of  a  sufficient  declaration  in  this  behalf,  they 
pray  judgment,  and  that  the  aforesaid  plaintiff  may  be  precluded 
from  having  his  action  aforesaid  against  them  the  said  D.  and  E.,  &c. 

Joinder..  And  the  aforesaid  plaintiff  says,  that  bis  declaration 
aforesaid  is  good  and  sufficient  in  law  to  have  and  maintam  bos 
action  aforesaid  acainst  die  said  D.  and  E.,  which  said  declaratioQ 
the  same  plaintiff  is  ready  to  verify ;  whereunto  the  said  D,  and  E. 
do  not  answer,  nor  the  same  hitherto  in  any  wise  deny  :  Wherefore 
the  same  -plaintiff  prays  judgment,  and  his  damages  aforesaid,  by 
reason  of  the  non-performance  of  the  assumption  and  promise  afore- 
said, to  be  adjudged  to  him,  &c.     Plowd.  18  L 

Demurrer.  And  the  said  D.  and  E.  come  and  defend  the  force 
and  injury,  when  fac.,  and  say,  that  the  matter  in  the  declaration 
aforesaid  above  specified  is  insufficient  in  law  for  the  aforesaid 
plaintiff  to  have  and  maintain  his  action  aforesaid  against  them  the 
said  D,  and  E. ;  and  that  they  have  no  necessity,  nor  are,  by  the 
law  of  the  land,  bound  to  answer  the  said  matter  in  manner  and 
form  aforesaid  declared  ;  and  this  they  are  ready  to  verify :  Where- 
fore, for  want  of  sufficient  matter  in  the  declaration  aforesaid  speci- 
fied, the  same  D.  and  E.  pray  judgment,  and  that  the  aforesaid 
plaintiff  may  be  precluded  from  having  his  action  aforesaid  against 
them,  &c. 

JoiNDE;Et.  And  the  aforesaid  plaintiff,  for  that  he  hath  above 
declared  sufficient  matter  in  law  to  maintain  his  action  aforesaid, 
which  he  is  ready  to  verify ;  which  said  matter  the  aforesaid  D.  and 
E.  do  not  deny,  nor  to  the  same  in  any  wise  answer,  but  the  said 
averment  wholly  refuse  to  admit,  prays  judgment^and  his  debt  afore- 
said, together  with  his  damages,  by  reason  of' detaining  the  said 
debt,  to  be  adjudged  to  him,  &c.     rlowd.  78,  120. 
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Dbmdrrer.    And  the  said  D.  comes  and  defends  the  force  and  in-  To  dxcx^ra- 
jury,  when  Sic,,  and  prays  oyer  of  the  said  writing  obh'gatory,  and  it  is  '"'o^*- 
read  to  him  in  these  words,  to  wit.  Know  all  men,  &c. ;  he  also  J^lSi^n^^  n 
prays  oyer  of  the  condition  of  the  same  writing  obligatory,  and  it  is  oyer  in  Debt  in 
read  to  him  in  these  words,  to  wit^  The  condition  of  this  obligation,.^* B. 
S{c. ;  which  being  read  and  heard,  the  said  D.  prays  judgment  of 
the  declaration  aforesaid,  because  he  says,  that  the  said  declaration 
and  the  matter  m  the  same  contained,  are  insufficient  iji  law,  to 
which  the  said  D.  has  no  necessity,  nor  is  in  any  wise  bound  to  an- 
swer :  Wherefore,  for  want  of  a  sufficient  declaration  in  this  behalf, 
he  prays  judgment,  and  that  the  plaintiff  may  be  barred  from  having 
his  actiod  aforesaid  against  him  the  said  D.,  &cc.     7  Ins.  CI.  12. 

Demurrer.     And  the  said  D.  comes  and  defends  the  force  and  Demurrer  to  a 
injury  when  fac.,  and  sa^s,  that  the  declaration  aforesaid,  and  the  ^®j'*™**°"^ 
matter  in  the  same  contamed,  are  insufficient^ in  law  for  the  plaintiff  J ^^   *».  \ 
to  have  bis  action  aforesaid  maintained  against  him  the  said  D. ;  835;  8  Lew. 
and  that  he  hath  no  necessity,  nor  is  bound,  by  the  law  of  the  land,  180. 
to  answer  to  the  declaration  aforesaid,  in  manner  and  form  aforesaid ; 
and  this  be  is  ready  to  verify  :  Wherefore  be  prays  judgment  of  the 
dedaratton  aforesaid,  be. 

Joinder.  And  the  plaintiff,  inasmuch  as  he  hath  above  in  the  Jo»der  in  de- 
declaration  aforesaid  alleged  sufficient  matter  in  law  to  have  his  °^^^'' 
action  aforesaid  maintained  against  the  said  D.,  which  he  is  ready 
to  verify,  which  matter  the  said  D.  does  not  deny,  nor  in  any  wise 
answer  to  the  same,  but  wholly  refuses  to  admit  the  same  verifica- 
tion, the  plaintiff  prays  judgmisnt  and  his  debt  cforesaidy  and  also 
his  damages  an  occasion  of  the  detention^  fycj  to  be  adjudged  to 
him.     Lev.  Ent.  53;  3  Ins.  Cler.  168. 

Note. — ^Tbe  demttrrers  td  declarations  in  actions  on  the  case,  covenant, 
&C.,  differ  from  the  above  only  in  the  conclusion  of  the  joinder  in  de- 
murrer.      '  . 

In  cast  and  (ratpcMr,  the  conclusion  is,  <^  the  plaintiff  prajs  judg-meat  and 
his  damages  on  occasion  of  the  'premises  to  be  adjudged  to  him."  3  Ley. 
130;  3  Ins.  Cler.  160,  180,  162;  Co.  Ent.  23;  Winch.  28,  31,  78,  76;  2 
Vent.  6^^  70;  2  Saand.  114. 

In  covtnani  the  conclusion  may  be  the  same  as  above.  Winch.  115,  119^; 
2  Saund.  164;  Plowd.  285.  Or,'**  prays  judgment  and  Aw  damages  on  occa- 
Jton  of  the  breach  of  the  covenaini  {foresaid,  to  be  adjudged,  &c."  Winch. 
120,  132,  159 ;  2  Vent.  55 ;  Co.  Ent.  114 ;  Rast.  137,  147  ;  2  3annd.  366 ; 
PJowd.  2d5. 

laformedon,  *^  prays  judgment  and  seisin  of  the  tenements  aforesaid  toith 
the  appurtenances,  to  be  adjudged  to  him.    Co.  Ent.  335 ;  10  Went.  199. 

In  toarrantia  dtarta:,  **  prays  judgment,  and  that  the  said  D.  may  be  ad- 
judged to  ^oarrant  the  tenements  aforesaid,  with  the  appurtenances  to  the  plain-  « 
iif.    Co.  Ent  692;  3  Ins.  Cler.  178. 

In  annuity,  ^  prays  judgment  and  his  annuity  aforesaid,  and  the  arrear- 
ages thereof,  with  damages  &c.,  to  be  adjudged,  &c."  Rast.  147 ;  7  Ins. 
CI.  17. 

In  letwfe,  <<  prays  judgment  and  that  the  said  D.  may  he  convicted  of  the 
wuU  aforesaid.'^  Rast  Ent  695 ;  7  Ins.  Cler.  33.  Or,  **  prays  judgment 
and  that  the  said  lands  fee.  may  be  adjudged  to  him." 

In  ejectment  of  a  term,  *'  prays  judgment  and  possession  of  his  term  afore* 
said,  yet  to  come  of  and  in  the  messuage  aforesaid  with  the  appurtenances, 
with  damages  &c.,  to  be  adjudged  to  him."  Winch.  Ent  398,  [432];  Co. 
Ent  190;  7  Ins.  Ci.  202. 

In  detinue,  <*  prays  judgment  and  delivery  of  the  goods  and  chattels  afore- 
said, together  with  his  damages  by  occasion  of  the  detaining  of  the  said 
goods  add  chattels,  to  be  adjudged  to  him,  &c."    Plowd.  275. 
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2.  To  Pleas. 

to  PLBAB.  Deiiurrer.     And  the  said  A.  and  B.  say,  that  tbe  said  several 

Demurrer  to  a  pleas  of  the  said  D.  in  manner  and  form  aforesaid  pleaded,  and  the 
pkainDebtin  nialter  in  the  same  contained,  are  not  sufficient  in  law  to  bar  the 
fl  p  81  said  A.  and  B.  from  having  their  said  action  thereof  against  him; 

cl.  7,  losf '  ^^^  ^^^  ^^^Vi  ^^  those  pleas  in  manner  and  form  aforesaid  pleaded, 
have  no  necessity,  nor  are  they  bound  by  the  law  of  the  land  to  an- 
swer; and  this  they  are  ready  to  verify:  Wherefore,  for  want  of 
sufficient  pleas  in  this  behalf,  they  the  said  A.  and  B.  pray  Judgment 
and  their  said  debt,  together  with  their  damages  by  occasion  of  the 
detention  of  that  debt,  to  be  adjudged  to  them,  be. 

Joinder  in  de-  JoiNDER.  And  the  said  D.,  for  that  he  hath  alleged  sufficient 
murrer.  matter  in  law  in  the  s^^A  several  pleas,  to  bar  the  said  A*  and  B. 

from  having  their  said  action  against  him  the  said  D.  above  in  plead- 
ing alleged,  which  he  is  ready  to  verify,  which  said  matter  they  tbe 
said  A.  and  B.  have  not  denied,  nor  in  any  manner  answered  to  the 
same,  and  have  wholly  refused  to  admit  that  averment,  as  before, 

Erays  judgment,  and  that* the  said  A.  and  B.  may  be  barred  from 
aving  their  said  action  thereof^gainst  him  the  said  D.,  &c.    3  Ld. 
Raym.  93. 

Demurrer  to  a       Demurrer.    And  the  aforesaid  plaintiff  days,  that  the  plea  of  the 

P^®*^^®^^'    said  D.  is  insufficient  in  law  to  preclude  him  the  said  plaintiff  from 

having  his  action  aforesaid  against  the  said  D. ;  and  that  he  has  no 

necessity,  nor  is  by  the  law  of  the  land  bound  to  answer  that  plea  in 

p  ^  .  manner  and  form  aforesaid  pleaded  ;  and  this  he  is  ready  to  verify : 

108*  8  Lev.     Wherefore,  for  want  of  a  sufficient  answer  in  this  behalf,  the  same 

801.  plaindff  prays  judgment  and  his  damages  by  reason  of  the  detaining 

the  said  debt  to  be  ac^udged  to  him,  be. 

• 

Joinder,  in  De-  .  JoiNDER.  And  the  said  D.,  for  that  he  hath  above  alleged  suffi* 
murrer.  cient  matter  in  law  to  preclude  the  said  plaintiff  from  having  bis 

action  aforesaid  against  him,  which  he  is  ready  to  verify,  which  said 
matter  the  said  plaintiff  does  not  deny,  nor  tbareunto  in  any  wise 
answer,  but  the  said  averment  wholly  refuses  to  admit,  prays  judg- 
ment and  that  the  said  plaintiff  may  be  precluded  from  having  his 
action  aforesaid  against  him,  Sic.    Plowd.  62. 

3.  To  Replications. 

TK)"'"^'        Demurrer.    And  the  said  D.  says,  that  the  plea  aforesaid  by 

Demurrer  to  a  ^^  plaintiff  in  manner  and  form  aforesaid  above  in  replying  pleaded, 

replication  in    ^^  ^^  matter  in  the  same  contained,  are  not  sufficient  in  law  for 

Debt  in  E.  B.  the  plaintiff  to  have  his  said  action  thereof  maintained  against  him 

|- P-  ',2^^  ^®  said  D. ;  to  which  the  said  D.  has  no  necessity,  nor  is  bound  by 
Kaym.  12, 29«.  ^^  j^^^  ^f  ^^^  j^^  j  j^^  ^^  ^^^  ^^  answer ;  and  this  he  is  ready  to 

verify  :  Wherefore,  for  wan^of  a  sufficient  replication  in  this  behalf, 
he  the  said  D.,  as  before,  prays  judgment,  and  that  the  plaintiff  may 
be  barred  from  having  his  said  action  thereof  against  nim  the  said 
D.,  &c. 
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Johtdbr.  ^  And  the  plaintiff  says,  that  the  plea  aforesaid  by  him  To  unioA- 
Ifae  plaintiff,  in  manner  and  form  aforesaid,  above  in  replying  pleaded,  ^f""- 
and  the  matter  in  the  same  contained,  are  good  and  sufficient  in  law  J^,Jj|^^  ^^ 
for  him  the  plaintiff  to  have  his  aforesaid  action  thereof,  niaintained  g  p  1  ,  ^ 
against  him  the  said  D. ;  which  said  plea  and  the  matter  in  the  lu^ i^dM. 
same  contained,  he  the  said  plaintiff  is  ready  to  verify,  and  prove  as 
the  G>urt,  be. ;  and  because  the  said  D.  doth  not  answer  the  said 
plea,  nor  in  any  wise  deny  the  same,  he  the  plaintiff,  as  before,  prays 
judgment  and  his  debt  aforesaid,  together  with  his,  damages  on  oc- 
casion of  the  detention  of  the  said  debt,  to  be  adjudged  to  him,  be. 
2  Saund.  119,  411 ;  7  Ins.  CI.  8,  109. 

Demuhreb.    And  the  said  D.  says,  that  the  .aforesaid  plea  of.  I>emiifrer  to  • 
the  said  A.  A.,  and  B.  his  wife,  b  manner  and  form  above  in  re-  c^B^^TnL 
plying  pleaded,  is  insufficient  in  law  for  the  said  A.  A.,  and  B.  his  pase.* 
wife,  to  have  and  maintain  their  action  aforesaid  against  her  the  said  S.  P.  Flowd. 
D. ;  and  that  she  has  no  necessity,  nor  is  by  the  law  of  the  land  ^'  ^a'g 
bound  to  answer  the  replication  aforesaid,  in  manner  and  form  afore-  its .  $  Ley' 
said  pleaded  ;  and  this  she  is  ready  to  verify  :  Wherefore,  for  want  a6;81inii.ai, 
of  a  sufficient  replication  in  this  behalf,  the  said  D.  prays  judgment,  ^* 
and  that  the  said  A.  A.,  and  B.  his  wife,  may  be  precluded  firom 
having  their  action  aforesaid  against  the  same  D.,  &c. 

Joinder.  And  the  said  A.  A.,  and  B.  his  wife,  for  that  they  Jofaider  io  De- 
have  above  in  replying  alleged  sufficient  matter  in  law  to  have  and  Aun«r. 
maintain  their  action  aforesaid  against  the  aforesaid  D.,  which  diey 
are  ready  to  verify,  which  said  matter  the  said  D.  doth  not  deny, 
nor  thereunto  in  any  wise  answer,  but  the  said  averment  wholly  re- 
fuses to  admit,  pray  judgment  and  their  damages  by  reason  oi  the 
said  trespass  to  be  adjudged  to  them,  &c.    Plowd.  42. 

4.  To  Rejoinders. 

• 

Demitrrer.     And  the  plaintiff  says,  that  she,  notwithstanding  To  ujo»- 
any  thing  by  the  said  D"  above  in  rejoining  alleged,  ought  not  to  **■"• 
be  barred  llrom  having  her  said  action  thereof  against  him  the  said  ^^^SdeTin^* 
D.,  because  she  says,  that  the  plea  aforesaid  by  the  said  D.,  in  man-  Debt  in  K.  B. 
ner  and  form  aforesaid  above  in  rejoining  pleaded,  and  the  matter  s.P.7Iiii.€l. 
in  the  same  contained,  are  not  sufficient  in  law  to  bar  the  plaindff  9* 
from  having  her  said  action  thereof  against  the  said  D. ;  to  which 
she  the  plaintiff  has  no  necessi^,  nor  is  bound  by  the  law  of  the 
land  in  any  manner  to  answer;  and.  this  she  is  ready  to  verify: 
Wherefore,  for  want  of  a  sufficient  rejoinder  in  this  behalf,  the  plainr 
tiff  prays  judgment  and  her  debt  aforesaid,  together  with  the  dama- 
ges on  occasion  of  the  detenuon  of  the  said  debt,  to  be  adjudged 
to  her,  &EC. 

Joinder.     And  the  said  D.  says,  that  the  plea  aforesaid  by  the  Joinder  in  De- 
said  D.,  in  manner  and  form  aforesaid,  above  in  rejoinder  pleaded,  miurer. 
and  the  matter  in' the  same  contained,  are  good  and  sufficient  in  iaw^ 
to  bar  the  plaintiff  from  having  her  said  action  thereof  against  the* 
said  D. ;  which  said  plea,  and  the  matter  in  the  same  contained,  he 
the  said  D.  is  ready  to  verify  and  prove  as  the  Court,  be.;  and 
because  the  plaindff  does  not  answer  the  said  plea,  nor  does  hitherto 
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in  anjr  wke  deny  the  «aine,  be  the  said  D*,  as  before,  F^f  j^f' 
meat  and  that  Ae  plaiotiflr  may  be  barred  from  having  her  said 
action  thereof  agunst  him  the  said  D.,  &c.    2  Saund.  187. 

Daommr  to  '  Deicurrer.  And  the  said  plaintiff  says,  that  the  aforesaid  plea 
wWn^r  fai  of  the  said  D.  above  pleaded  in  bar  of  the  new  assignment  aforesaid, 
^iw  on^new  '^  insufficient  in  law  to  preclude  her  the  said  plaintiff  from  havmg 
aMignment.  her  action  aforesaid  against  the  same  D. }  and  that  she  has  no  ne- 
8.  P.  7  Im.  cessity,  nor  is  by  the  law  of  the  land  bound  to  answer  that  plea  in 
1  s^d  ^ir  ™^"®'  *°^  ^orm  aforesaid  pleaded ;  and  this  she  is  ready  to  verify  : 
1  swmd.  Wherefore,  for  want  of  a  sufficient  answer  in  this  bebaU,  the  same 

plaintiff  prays  judgment  and  her  damages  by  occasion  of  the  tres- 
pass aforesaid  to. be  adjudged  to  her,  &c. 

MnderinDe-      Joinder.     And  the  said  D.,  for  that  he  has  above  alleged  suffi- 

nrairer.  ^j^^^  matter  in  law  to  preclude  the  said  plaintiff  from  having  ber 

action  aforesaid  against  him,  which  he  is  ready  to  verify,  which  said 

matter  the  said  plaintiff  does  not  deny,  nor  thereunto  in  any  wise 

answer,  but  the  said  averment  wholly  refuses  to  admit,  as  before, 

Era^s  judgment,  and  that  the  said  plaintiff  may  be  precluded  from 
aving  her  action  aforesaid  against  him,  be.     Plowd.  257;  Rast. 
6L0  a. 

Demuner  to  a  Demurrer.  And  the  said  plaintiff  says,  that  the  plea  aforesaid 
NjoiiMler  la      by  jjje  said  D.  in  manner  and  form  aforesaid  above  in  rejoining 

E*"^*  leaded,  and  the  matter  in  the  same  contained,  are  insufficient  in 

iw ;  to  which  the  plamtiff  hath  no  necessitv,  nor  by  the  law  of  the 
land  is  bound  in  any  wise  to  answer ;  and  tnis  d^c. :  Wherefore,  for 
want  of  a  sufficient  rejoinder  in  this  behalf,  the  plaintiff  prays  judg- 
ment and  his  damages  on  occasion  of  the  non-performance  of  the 
promise  aforesaid  to  be  adjudged  to  him,  &c. 

Joinder  in  De-  JoiNDER.  And  the  said  D.,  for  that  he  hath  above  aUeged  snffi- 
jnrnnr.  ^j^^^  matter  in'  law  to  bar  the  plaintiff  froip  having  his  action  afore* 

said,  which  he  is  ready  to  verify  :  which  said  matter  the  said  plain- 
tiff doth  not  deny,  nor  to  the  same  in  any  Vise  answer,  but  the  veri- 
fication thereof  whoUy  refuses  to  admit,  as  before,  prays  iudgmeat 
-  and  that  the  said  plamtiff  may  be  barred  from  having  his  actioD 
aforesaid  thereof  against  him,  &c.    2  Vent.  258 ;  7  Ins.  CI.  129. 

5.  To  Surrejoinders. 

To  stTSBs-  Dkbtuiirer.    And  the  said  D.  says,  that  the  plea  aforesaid  by 

^oiHDXRs.       the  plaintiff  in  manner  and  jform  aforesaid  above  pleaded  in  surre- 

Demuner  to  a  jcuning,  and  the  matter  in  the  same  contained,  are  not  sufficient  in 

Mtm|oiBder  in  law  for  the  plaintiff  to  have  his  said  action  thereof  maintained  against 

bim  the  saia  D. ;  to  which  the  said  D.  has  no  necessity,  nor  is  bound 

by  the  law  of  the  land  in  any  wise  to  answer ;  and  this  he  is  ready 

to  verify :  Wherefore,  for  want  of  a  sufficient  surrejoinder  in  tins 

behalf,  he  the  said  D.,  as  before,  prays  judgment,  and  that  the 

•  plaintiff  may  be  barred  from  having  his  said  action  thereof  against 

'  him  the  said  D. 

Joinder  in  De-  JoiNOER.  And  the  plaintiff  for  that  be  hath  alleged  sufficiant 
muim.  matter  kxhmim  bia  aurrcgoiader  afoceaaid,  to  have  and  loainttia  bis 
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action  aibresaid  against  the  said  D,^  which  said  plea  aod  the  naattav  To  ■ 
in  the  same  contaioed,  he  the  said  plaintiff  is  ready  to  verify  and  'o'"^'"*' 
prove  as  the  Court,  iic. ;  and  because  the  said  D.  doth  not  answer 
the  said  plea,  nor  in  any  wise  deny  the  same^  he  the  plaintiff,  as  be- 
fore, prays  judgment  aikl  hb  debt  aforesaid,  together  with  his  dam- 
ages by  reason  of  the  detention  of  that  debt,  to  be  adjudged 
to  him,  &c.  7  Ins.  CL  10, 137 ;  Co.  Ent  283,  ,647 ;  Bro.  Red. 
355 ;  Clifu  294. 

6.  To  Rebutters. 

Dektbskb*    And  the  phintiff  says,  that  the  plea  aforesaid  of  the  To  RsBirr- 
~  D.  and  E.  above  in  rebutting  pleaded,  and  the  matter  therein  ^■^*' 
contained,  are  insufficient  in  law  to  preclude  him  the  plaintiff  from  S^?^'  ^  * 
having  his  action  aforesaid  against  the  said  D.  and  E. ;  and  that  be, 
to  that  plea  in  manner  and  form  aforesaid  pleaded,  has  no  necessity,  * 
oor  is  he  bound  by  the  law  of  the  land  to  answer ;  and  this  he  is 
ready  to  verify :  Wherefore,  for  want  of  a  sufficient  plea  of  the  said 
D.  and  E.  in  this  behalf,  tbe  plaintiff,  as  before,  prays  judgment  and 
bis  damages  by  reason  of  the  trespass,  assault  and  imprisonment,        * 
10  be  adjudged  to  him.     7  Ins.  CI.  137 ;  3  Lev.  193. 


DEMURRERS. 

m.  In  Account* 

To  Pleas. 


DiufURBXR.    And  the  aforesaid  plaintiff  saith,  that  the  plea  afore-  To  tulaw. 
said  of  the  said  D.,  above  pleaded  in  his  discharge,  is  not  sufficient  Demmrer  to  • 
in  law  to  discharge  the  said  D.  from  the  premises,  and  that  he  is  ^^^^^ 
under  no  necessity,  nor  any  wise  bound  bv  the  law  of  the  land  to  mditon. 
answer  thereto ;  and  diis  he  is  ready  to  verify :  Wherefore,  for  want 
of  a  sufficient  plea  in  this  cause,  the  said  plaintiff  pray  eth  judgment, 
and  that  the  said  D.  may  be  charged  with  the  one  hundred  and 
thirty-two  bushels  of  wheat*  mentioned  in  tbe  said  declaration,  Sic 
1  Mod.  Ent.  47. 


DEMURRERS. 

IV.  In  Ain>iTA  Qusbela. 

To  Declarations. 


DcvuRHUu    And  the  said  D.  comes  and  defends  kc.,  when  Sic.,  To  julciaamat 
and  says,  that  the  matter  m  the  writ  and  declaration  aforesaid  con-  ^'^"'' 
tained  .is  not  sufficient  in  law  to  compel  die  aforesaid  D.  io  answer  au^M^reia 

in  C.  B. 
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To  sacuLBA-  to  the  same,  or  to  retard  the  having  his  execution  of  and  upon  the 

TioRs.  judgment  aforesaid  to  be  levied  of  the  goods  and  chattels,  which 

M%^.^CL  ^^"^  ^^  *®  aforesaid  A.  A.  at  the  time  of  his  death  ;  to  which  be 

19.*  the  said  D.  hath  no  necessity,  nor  is  he  bound  by  the  law  of  the 

land  in  any  manner  to  answer ;  and  this  he  is  ready  to  verify : 

Wherefore,  for  want  of  a  sufficient  writ  and  declaration  in  this  behalf, 

he  the  said  D.  firays  judgment  of  the  said  writ  and  declaratioa, 

and  that  the  said  writ  and  declaration  may  be  quashed,  be. 

C.  Levinz. 

Joinder  in  De-      Joi!9i>CR.     And  the  plaintiff  saith,  that  the  writ  and  dedaratioa 
muner.  aforesaid  ought  not  to  be  quashed,  because  she  says,  that  the  said 

writ  and  declaration,  and  me  matters  in  them  contained,  are  good 
and  sufficient  in  law  to  bar  the  aforesaid  D.  from  having  hb  execu- 
tion of  and  upon  the  iudgment  aforesaid  against  her  the  plaintiff^  to 
*  be  levied  of  toe  goods  and  chattels,  which  were  of  the  aforesaid 
A.  A.,  at  the  time  of  his  death ;  which  said  writ  and  declaratioo, 
and  the  matters  in  them  contained,  she  the  plaintiff  is  ready  to  yer> 
ify  and  prove  as  the  Court,  be. ;  and  because  the  aforesaid  D.  doth 
•  not  answ^  to  the  declaration  aforesaid,  nor  hath  hitherto  in  any 
manner  denied  it,  she  the  plaintiff,  as  before,  prays  judgment,  and 
that  the  aforesaid  D.  may  be  barred  from  having  every  executioa 
whatsoever  of  and  upon  the  recoveiy  aforesaid,  to  be  of  the  goods 
and  chattels,  which  were  of  the  aforesaid  A.  A.  at  the  time  of  his 
death,  be.,  and  that  she  may  be'  restored  to  all  things,  which  she 
hath  lost  by  occasion  of  the  adjudication  of  execution  aforesaid,  bc« 
3  Ld.  Ray.  334. 


DEMURRERS. 

V.  In  Dower. 

1.    To  Pleas. 


To  WLMAM.  Demubkkr.      And  the  plaintifl^  as  to  the  plea  of  the  said  D.,  as 

Danimer  to  a  to  the  said  capital  messuage  called  be.,  with  the  appurtenances, 
irfeaof  dowor  above  pleaded  in  bar,  saith,  that  that  plea,  and  the  matter  in  the 
in  C.  B.  ^^^  contained,  are  not  sufficient  in  law  to  bar  her  the  plaintiff  from 

s  P  Bml  b^^g  ^^  dower  of  the  said  capital  messuage  with  the  appurtenan- 
281 ;'  7  Int.  ces ;  and  that  she  hath  no  necessiQr,  neither  is  bound  b^  ^e  law  of 
CL  M,  66.  the  land  to  answer  to  the  said  plea  in  manner  and  form  aforesaid 
above  pleaded  }  and  this  she  b  ready  to  verify :  Wherefore,  for 
want  of  a  sufficient  answer  in  this  behalf,  she  the  plaintiff  prays 
judgment  and  her  dower  of  the  said  capital  messuage  with  the  ap- 
purtenances, to  be  adjudged  to  her,  be. 

JofaidarllnD^  -  Joinder.  And  the  said  D.,  ance  he  hath  above  alleged  suffi- 
cient matter  in  law  in  his  said  [dea,  as  to  the  saiid  capital  messuage 
called  be.,  with  the  appurtenances,  to  bar  the  said  plaintiff  from 
having  her  doiyer  aforesaid  of  the  same  capital  messuage  with  the 
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appurteDances,' which  be  is  ready  to  verify,  which  said  matter  the  Topi.ea8. 

plaintiff  doth  not  deny,  nor  in  any  way  answer  to  tlie  same,  but 

wholly  refuses  to  adroit  that  averment,  as  before,  prays  judgment, 

and  that  the  plaintiff  may  be  barred  from  having  her  dower  of  the 

said  capital  messuage  with  the  appurtenances,  &c.     3  Ld.  Raym. 

235. 

2.   To  Replications. 

Demurrer.     And  the  said  D.,  and  E.  his  wife,  as  to  the  said  To  kepmca- 
plea  of  the  said  demandant,  above  in  reply  pleaded  to  the  said  plea  of  ''^^^^' 
the  said  D.,  and  E.  his  wife,  by  them  first  above  pleaded  in  bar,  ^T«uioii*?n* 
say,  that  the  said  plea  in  manner  and  form  as  the  same  is  above  Dower  in  C.B. 
pleaded  by  way  of  reply,  and  the  matters  therein  contained,  are  not 
sufficient  in  law  for  the  said  demandant  to  have  her  dower  of  the 
tenements,  common  of  oasture,  and  mines  aforesaid  in  this  behalf,  as  ^'i^'^^'^f 
having  been  the  wife  ot  the  said  A.  A.,  deceased  ;  to  which  plea,  LeyfEnt;  76  ' 
10  manner  and  form  aforesaid  above  pleaded  by  way  of  reply,  they  81. 
the  said  D.,  and  £•  his  wife,  need  not,  nor  are  they  obliged,  by  the 
law  of  the  land,  to  answer ;  and  this  they  are  ready  to  verify : 
Wherefore,  for  want  of  a  suflScient  replication  in  this  behalf,  the  said 
D.,  and  E.  his  wife,  as  before,  pray  judgment,  if  the  said  demandant 
ought  to  have  her  dower  of  the  tenements,  common  of  pasture,  and 
nunes  aforesaid. 

Joinder.  And  the  said  demandant,  since  that  she  hath  above,  joinder  in  de- 
by  replying  to  the  plea  of  the  said-D.,  and  E.  his  wife,  first  above  muner. 
pleaded,  alleged  sufficient  matter,  in  law,  to  have  her  dower  afore- 
said, as  havmg  been  the  wife  of  the  said  A.  A.,  deceased  ;  which 
said  matter  she  is  ready  to  verify ;  and  which  said  replication,  and 
the  matter  therein  contained,  the  said  D.,  and  E.  his  wife,  have  not 
denied,  nor  in  any  wise  answered  thereto,  but  the  verification  thereof 
to  admit  do  wholly  refuse,  prays  judgment  of  her  dower  aforesaid 
to  be  adjudged  to  her.  Sec*    Bobmf  v.  Crutchky  et  al.j  2  Wils.  121 . 


DEMURRERS. 

VI.  In  Covenant. 

To  Declarations. 

DeifiTiiREft.     And  as  to  the  breach  of  covenant  above  assigned  To  i>scla&a- 
io  this,  that  the  said  D.,  after  the  death  of  the  said  A.  A.,  to  wV,  in  "®*"- 
the  several  and  respective,  years,  1760,  1761,  1752,  1763,  1764,  S^^'cov- 
and  1766,  took  above  two  crops  successively,  to  toitj  three  crops  eoant 
successively,  in  each  of  those  respective  years,  of  corn  and  grain, 
to  wit^  of  wheat,  barley,  rye,  peas,  beans,  and  oats,  from  and  of 
great  part,  to  witf  twenty  acres  of  the  said  demised  premises,  vntb* 
out  summer-tilling  the  same  in  an  husband-like  manner,  and  in  each 
and  every  of  those  six  last  mentioned  years,  did  dig,  plough  up, 

46 
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Tioirs. 


To  Dzcz.ARA«  break  up,  and  convert  into  tillage,  divers  acres,  td  wUf  ten  acres  of 
the  meadow  ground  belonging  to  the  said  demised  premises,  without 
the  license  or  consent  of  the  plaintiff,  in  writing  under  bis  hand  first 
had  and  obtained,  {actio  non,)  because  he  saith,  that  the  declaration 
aforesaid,  as  to  that  breach  oi  covenant,  is  not  sufficient  in  law,  &cc« 
for  the  said  plaintiff  to  have  and  maintain  his  action  aforesaid  against 
him  the  said  D. ;  and  that  he  hath  no  necessity,  nor  is,  by  the  law 
of  the  land,  bound  to  answer  the  said  matter  in  manner  and  form 
aforesaid  declared ;  and  this  he  is  ready  to  verify  ;  Wherefore,  for 
want  of  sufficient  matter  in  the  declaration  aforesaid  specified,  as  to 
that  breach  of  covenant,  the  same  D.  pray3  judgment,  and  that  the 
said  plaintiff  may  be  precluded  from  having  his  said  action  against 
them,  &c. 

Joinder.  And  the  plaintiff,  as  to  the  said  breach  of  covenant 
seventhly  above  assigned,  saith,  that  the  declaration  aforesaid,  as  to 
that  breach  of  covenant,  and  the  matters  therein  contained,  are 
sufficient,  in  law,  for  the  plaintiff  to  have  and  maintain  his  aforesilid 
action  thereof  against  him  the  said  D. ;  which  said  declaration,  as 
to  that  breach  of  covenant,  and  the  matters  therein  contained,  the 
plaintiff  is  ready  to  verify  and  prove,  as  the  Court  shall  direct,  &c.  : 
Wherefore,  inasmuch  as  the  said  D.  has  not  answered  the  said  decla- 
ration,  as  to  that  breach  of  covenant,  nor  in  any  manner  denied  the 
same,  the  plaintiff  prays  judgment  and  his  damages,  on  occaaon  of 
that  breach  of  covenant,  to  be  adjudged  to  him,  &c.    3  Morg.  [493.] 


Joinder  in  de- 
murrer. 


To  ABIXQir- 

Mxprrs. 


DEMURRERS. 

"VII.  In  Error. 

To  Jlssignments. 

DEBfURRER.     And  the  said  D.  saith,  that  the  said  assignment  of 

errors,  in  manner  and  form  as  the  same  is  above  made  and  set  forth, 

Demurrer  to     is  insufficient  in  law  to  reverse  or  annul  the  said  judgment,  for  that 

assignment  <ff  x\^q  g^ij  assignment  of  errors  is  double,  and  containing  an  assignment 

of  errors  in  law,  and  errors  in  fact :  Wherefore  the  said  D.  prays 

judgment,  and  that  the  said  judgment  may  be  affirmed,  &c«    ' 

W.  H.  ASHURST. 

Joinder..  And  the  plaintiff  saith,  that  the  said  assignment  of 
errors,  by  him  above  made,  is  sufficient  in  law  to  reverse  and  annul 
the  said  judgment ;  which  said  assignment  he  the  said  plaintiff  is 
ready  to  verify  and  prove,  as  the  Court  here  shall  direct :  Where- 
fore, inasmuch  as  the  said  D.  doth  not  answer  or  deny  the  same,  be 
the  plaintiff,  as  before,  prays  diat  the  judgment  aforesaid,  for  the 
errors  in  the  record  and  proceedings  aforesaid,  may  be  reversed, 
annulled,  and  held  for  nothing,  and  that  he  the  plaintiff  may  be 
restored  to  all  things  which  he  hath  lost  on  occasion  of  the  said  judg- 
ment.    10  Went.  5,  6. 


Joinder  In  de- 
murrer. 
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DEMURRERS. 

VUI.    In  Real  Actions. 

1.   To  Pleas. 

Demcrrcr.     And  the  said  D.  and  E.  say,  that  the  counter  plea  "^o  pI'Bab. 
of  the  said  demandant  to  the  voucher  to  warranty  by  them  the  said  Demurrer  to 
D.  and  E.  is  not  sufficient  in  law  to  bar  them  the  said  D.  and  E.  counter  plea 
from  hairing  the  said  warranty,  and  that  they,  to  tlie  said  counter  plea  a°quod*^d^de!° 
in  manner  and  form  aforesaid  pleaded,  have  no  necessity,  nor  are  forceat. 
bound,  by  the  law  of  the  land,  to  answer ;  and*  this,  fac. :  Where- 
fore, for  want  of  a  sufficient  answer  to  their  said  voucher  fac.,  the 
said  D.  and  E.  pray  judgment,  and  that  the  said  voucher  may 
stand,  be. 

Joinder.  And  the  demandant  says,  that  the  said  counter  plea,  Joinder  in  de- 
by  him  the  demandant  in  form  aforesaid  pleaded,  and  the  matter  in  ™"^*^' 
the  same  contained,  are  good  and  sufficient  in  law  to  bar  the  said 
D.  and  E.  from  such  their  voucher  to  warranty ;  and  because  the 
said  D.  and  E.  do  not  answer  the  said  counter  plea,  nor  in  any  wise 
deny  the  same,  he  the  demandant,  as  before,  prays  judgment,  if  the 
said  D.  and  E.  ought  to  be  admitted  to  such  voucher  to  warranty  of 
the  said  A.  A.,  &c.     See  2  Saund.  32, 33. 

2.  To  Replications. 

Demurrer.     And  the  said  D.,  by  protesting  that  the  said  A.  A.  "^o  r>pi«xca- 
did  not  disseise  the  said  B.  B.,  the  grandfather,  of  the  moiety  afore-  ^'^'^"- 
said  with  the  appurtenances,  by  protesting  also,  that  he  did  not  dis-  repiicaaon*rn" 
seise  the  said  demandant  of  the  moiety  aforesaid  with  the  appurte-  £ntry  sur  dig- 
nances,  for  plea  says^  that  the  aforesaid  plea  of  the  said  demandant,  *«*«»>  i^CB. 
above  by  replying  pleaded,  is  insufficient  in  law  to  maintain  the 
said  demandant  to  have  his  action  aforesaid  against  him  the  said  D. ; 
and  that  he  has  no  necessity,  nor  is,  by  the  law  of  the  land,  bound 
to  answer  that  plea  in  manner  and  form  aforesaid  pleaded ;  and 
this  be  is  ready  to  verify :  Wherefore,  for  want  of  a  sufficient  plea 
in  this  behalf,  be  prays  judgment,  and  that  the  said  demandant  irom 
having  his  action  aforesaid  may  be  precluded. 

Joinder.  And  the  said  demandant,  for  that  he  has  above  by  Joinder  in  de- 
replying  alleged  sufficient  matter  in  law  to  have  and  maintain  his  "*""*'• 
action  aforesaid  against  the  said  D.,  which  he  is  ready  to  verify ;  and 
which  said  matter  the  said  D.  does  not  deny,  nor  thereunto  in  any 
wise  answer,  but  the  said  averment  wholly  refuses  to  admit,  as  be- 
fore, prays  judgment  and  seisin  of  the  moiety  aforesaid  with  the 
appurtenances,  together  with  his  damages,  by  occasion  of  the  dis- 
seisin aforesaid,  to  be  adjudged  to  him,  &c.  Plowd.  355 ;  Rast. 
327  b ;  7  Ins.  CL  203. 
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8.  To  Rejoinders. 

To  Rxjour-         Demurrcr.     And  ai^  to  the  plea  aforesaid  of  the  said  D.,  as  to 

DBRB.  ^^  other  moiety  of  the  manor  aforesaid  with  the  appurtenances, 

rejdoder'in^  ^  except  as  above  excepted,  above  in  rejoinder  pleaded,  the  demand- 

C.  B.  in  for-     ant  saith,  that  that  plea  is  insufficient  in  law  to  maintain  the  plea 

medoD.  aforesaid  of  the  said  D.  above  pleaded  in  bar,  as  to  the  same 

moiety  of  the  manor  aforesaid  with  the  appurtenances,  except  as 

before  excepted  ;  and  that  he,  to  the  said  plea  in  manner  and  form 

aforesaid  in  rejoinder  pleaded,  hath  no  necessity,  nor  is,  by  the  law 

of  the  land,  bound  to  answer ;  and  this,  d&c. :  Wherefore,  for  want 

of  a  sufficient  plea,  as  to  the  same  moiety  of  the  manor  aforesaid 

with  the  appurtenances,  above  in  rejoinder  pleaded  in  this  behalf, 

the  demandant  prays  judgment  and  seisin  o\  the  same  moiety  with 

the  appurtenances,  except  as  before  excepted,  to  be  adjudged  to 

him,  &c. 

Joinder  in  de-       JoiNDfiR.     And  the  said  D.,  for  that  he  hath  alleged  in  his  re- 
muxrer.  joinder  sufficient  m^Uter  in  law  to  maintain  the  plea  aforesaid  of  the 

said  D.  above  pleaded  m  bar,  as  to  the  said  moiety  of  the  manor 
aforesaid  with  the  appurtenances,  except  as  before  excepted,  which 
he  is  ready  to  verify ;  which  said  matter  the  demandant  doth  not 
deny,  nor  in  any  wise  answer,  but  wholly  refuses  to  admit  the  verifi- 
cation thereof,  as  before,  prays  judgment,  and  that  the  demandant 
may  be  barred  from  his  action  aforesaid  thereof  against  him,  &c. 
Co.  Ent.  318  b ;  7  Ins.  CI.  206. 


DEMURRERS. 

IX.  In  Waste. 

To  Pleas. 

To  PLSAi.  Dekurrer.     And  the  said  plaintiff  says,  that  the  aforesaid  plea 

Demurrer  to  a  of  the  said  D.  and  E.,  in  manner  and  form  above  in  bar  of  his  ac- 
Sl^actio^f"  tion  aforesaid  pleaded,  and  the  matter  in  the  same  plea  contained. 
Waste  in  C.B.  are  insufficient,  in  law,  to  preclude  him  the  said  plaintiff  from  having 
s.  P.  8  Ley.  ^'^  action  aforesaid  against  the  same  D.  and  E. ;  and  that  be,  to 
84.  See  de«  to  that  plea  in  manner  and  form  aforesaid  pleaded,  has  no  necessity, 
^'5™'^'^-  nor  is,  by  the  law  of  tlie  land,  bound  to  answer :  Wherefore,  for 
Waste.  Co.  ^^"^  °f  *  sufficient  answer  in  this  behalf,  he  prays  judgment,  and 
Ent.  709 ;        the  plac€8  VHUtcd^  together  with  his  damages  &c.,  to  be  adjudged  to 

7  Int.  CL 127.   him. 

Joinder.  ^  And  the  said  D.  and  E.,  for  that  they  have  above 
alleged  sufficient  matter  in  law  to  preclude  the  said  plaintiff  from 
having  his  action  aforesaid,  which  they  are  ready  to  verify ;  which 
said  matter  the  said  plaintiff  does  not  deny,  nor  thereunto  in  any 
wise  answer,  but  that  averment  wholly  refuses  to  admit,  pray  judg- 
ment, and  that  the  said  plaintiff  may  be  precluded  from  having  his 
action  against  the  same  D.  and  E.,  &c.     Plowd.  443. 


IN  REPLEVIN.  367 

DEMURRERS. 

X.  In  Repletin. 
1.   To  Avowries. 

Demubbeb.     And  the  plaintiff  says,  that  notwithstanding  any  Toavowkxes. 
thing  by  the  said  D.  above  in  pleading  alleged,  he  the  said  D.  ought  Demurrer  to 
not  to  acknowledge  the  taking  of  die  said  cattle  in  the  said  place,  in  avowry  in 
which  8zc.,  to  foe  just,  because  he  says,  that  the  plea  aforei^aid  above  ^  ^' 

E leaded,  and  the  matter  in  the  same  contained,  are  not  sufficient  in 
iw  to  maintain  his  having  a  return  of  the  said  catde ;  to  which  he 
the  plaintiff  has  no  necessi^Ti  Qor  is  bound,  by  die  law  of  the  land, 
in  any  wise  to  answer ;  and  this  he  is  ready  to  verify  ;  Wherefore, 
for  want  of  a  snfficient  avowry  in  this  behalf,  he  the  plaintiff  prays 
judgment,  and  his  damages  on  occasion  of  the  taking  and  unjustly 
detainmg  of  the  said  cattle,  to  be  adjudged  to  him,  &c. 

Joinder.  And  the  said  D.  says,  that  the  said  plea  by  him  the  Joinder  in  de- 
said  D.  in  manner  and  form  aforesaid  above  pleaded,  and  the  mat-  ^"^""^^ 
ter  in  the  same  contained,  are  good  and  sufficient  in  law  to  maintain 
his  having  a  return  of  die  said  cattle ;  which  said  plea,  and  the 
matter  io  the  same  contained,  he  the  said  D.  is  ready  to  verify  and 
prove,  as  the  Court  &c. ;  and  because  the  plaintiff  does  not  answer 
the  said  plea,  nor  has  hitherto  in  any  wise  denied  the  same,  he  the 
said  D.,  £b3  before,  prays  judgment,  and  a  return  of  the  said  cattle, 
together  with  his  damages,  costs,  and  charges  aforesaid,  by  him 
about  his  suit  in  this  behalf  expended,  according  to  the  form  of  the 
said  statute,  to  be  adjudged  to  him,  &c.  2  Saund.  197;  7  Ins. 
CI.  49. 

DEinmttBE.  And  the  plaintiff  saitb,  that  notwithstanding  any  Desnurar  to 
thmg  by  die  aforesaid  D.  and  E.  above  in  the  cognieanoe  aforesaid  £  k!'?^T^ 
in  pleading  alleged,  they  the  said  D.  and  E.  ought  not  to  acknowl- 
edge the  taking  of  the  mare  aforesaid,  in  the  said  place  8z;c.  to  be 
just,  because  be  saith,  that  the  plea  aforesaid,  by  them  the  said  D. 
and  E.  in  manner  and  form  aforesaid  above  pleaded,  and  the  matter 
in  the  same  contained,  are  not  sufficient  in  law  for  the  acknowledging  of 
the  taking  of  the  mare  aforesaid,  in  the  said  place,  in  which  <&c.,  to 
be  just ;  and  that  be,  to  that  cognizance  in  manner  and  form  above 
made  and  {beaded,  hath  no  necessity,  nor  is  he  bound,  by  the  law  of 
the  land,  to  answer ;  and  this  he  is  ready  to  verify  :  Wherefore,  for' 
want  of  a  sufficient  plea  in  this  behalf,  he  the 'plaintiff  prays  judg- 
ment, and  his  damages,  by  occasion  of  the  taking  and  unjusdy  de- 
taining of  the  mare  aforesaid,  to  be^  adjudged  to  him,  &£c. 

JoiNDEB.  And  the  iaid  D.  and  £•  say,  that  the  plea  aforesaid  Joinder  in  de- 
by  them  the  said  D.  and  E.  in  manner  and  form  aforesaid  above  murrer. 
pleaded,  and  the  matter  in  the  same  contained,  are  good  and  sufficient 
in  law^for  them  the  said  D*  and  E.  to  acknowledge  the  taking  of  the  said 
mare,  in  the  said  place,  in  which  &c.,  to  be  just ;  which  said  plea,  and 
the  matter  in  the  same  contained,  they  the  said  D.  and  E*  are  ready 
to  verify  and  prove,  as  the  Court  &c» ;  and  because  the  plaintiff  to 
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ToATowBUf.  that  cogniasance  hath  not  pleaded  or  answered,  nor  the  same  hath 
hitherto  in  any  manner  denied,  they  the  said  D.  and  E.  pray  judg- 
ment, and  a  return  of  the  mare  aforesaid,  together  with  their  dama- 
ges, costs,  and  charges,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  to  be  adjudged  to  them,  &c.  3  Ld. 
Raym.  84. 

2.  To  Bars. 

To  BARB.  Demurbeb.    And  the  said  D*  says,  that  the  said  plea  by  the 

Demurrer  to  3^;  j  plaintiff  in  manner  and  form  aforesaid  above  pleaded  in  bar  to 
zance  ^k7b.  the  cognizance  of  him  the  said  D.,  and  the  matter  in  the  same  con- 
tained, are  not  sufficient  in  law  to  bar  him  the  said  D.  from  having 
a  return  of  the  said  horse,  to  which  he  the  said  D.  has  no  necessiQr, 
nor  is  he  bound,  by  the  law  of  the  land,  in  any  manner  to  answer ; 
and  this  he  b  ready  to  verify  :  Wherefore,  for  want  of  a  sufficient 
plea  in  bar  in  this  behalf,  the  said  D.,  as  before,  prays  judgment, 
and  a  return  of  the  said  horse,  together  with  his  damages,  costs,  &c. 
to  be  adjudged  to  him,  8cc. 

Joinder  i7do-       JoiNDEB.     And  the  plaintiff  says,  that  the  said  plea  by  the  said 
murrer.  plaintiff  in  manner  and  form  aforesaid  above  pleaded  b  bar  to  the 

said  cognizance  of  the  said  D.,  and  the  matter  in  the  same  contain- 
ed, are  good  and  sufficient  in  law  to  bar  him  the  said  D.  firom 
having  a  return  of  the  said  horse  ;  which  said  plea,  and  the  matter  in 
the  same  contained,  he  the  said  plaintiff -is  ready  to  verify  and  prove, 
as  the  Court  &c. ;  and  because  the  said  D.  does  not  answer  the  said 
plea,  nor  in  any  wise  deny  the  same,  he  the  said  plaintiff,  as  before, 
prays  judgment,  and  his  damages,  on  occasion  of  the  taking  and 
unjust  detaining  of  said  horse,  to  be  adjudged  to  him.  Sec.  Potter 
V.  Norths  1  Saund.  350. 

Demuner  to  Demubbeb.     And  the  said  D.,  E.,  F.,  and  G.  say,  that  the  said 

*****  *"  ^  ^  plea  of  the  plaintiff  above  pleaded  in  bar  of  the  said  avowry  and  cog- 

jlS/  nizance,  and  the  matter  in  the  same  contained,  are  not  sufficient  in 

S.  P.  Lev.  l&w  to  bar  them  the  said  D.,  E.,  F.,  and  G,  from  avowing  and  ac- 

Ent  157;  knowledging  the  taking  of  the  said  cattle,  in  the  said  place,  in  which 

to^ooff^zuce!  *'^*»  ^  ^^  J"^ »  ^^^  **^  ^®y  ^^^®  "^  necessity,  nor  are  bound,  by 
'  the  law  of  tne  land,  to  answer  the  said  plea  in  manner  and  form 
aforesaid  pleaded ;  and  this  tlley  are  ready  to  verify :  Wherefore, 
for  want  of  a  sufficient  plea  of  the  plaintiff  in  this  behalf,  they  the 
said  D.,  E.,  F.,  and  G.  pray  judgment,  and  a  return  of  the  said 
cattle,  together  with  their  damages  be.,  (as  in  the  avowiy,)  to  be 
adjudged  to  them,  &c. 

Joinder  in  do-       JomoEB.     And  the  plaintiff,  inasmuch  as  he  has  above  aUeged 
"'*"•'•  sufficient  matter  in  law  for  him  the  plaintiff  to  have  his  said  action 

maintained  against  the  said  D.,  E.,  F.,  and  G.,  which  he  is  ready  to 
verify ;  which  said  matter  the  said  D.,  E.,  F.,  and  G.  do  not  deny, 
nor  in  any  wise  answer  the  same,  but  altogether  refuse  to  admit 
such  verification,  as  before,  prays  judgment,  and  his  damages,  oa 
occasion  of  the  taking  and  uqjust  detaining  of  the  said  cattle,  to  be 
adjudged  to  him,  &c.    2  Saund.  285. 
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Dbmurrbr.     And  the  said  D.  and  E.  say,  that  the  plea  aforesaid  To  bam. 
by  the  said  plaintiff,  in  manner  and  form  aforesaid,  above  in  pleading  Demimw  to  a 
in  bar  to  the  cognizance  aforesaid  pleaded,  and  the  matter  in  the  ^^  ^  avowiy 
same  contained,  are  insufiBcient  in  law  to  preclude  them  the  said 

D.  and  E.  from  having  their  cognizance  aforesaid;  to  which  said  ^^  . 

|)lea  they  the  same  D.  and  E.  have  no  necessity,  nor  are,  by  the  and jok^derto 
aw  of  the  land,  bound  in  any  wise  to  answer :  Wherefore,  for  want  bar  in  avowry 
of  a  sufficient  answer  in  bar  to  the  cognizance  aforesaid  in  this  be-  ^1^14^^^^' 
half,  the  same  D.  and  E.,  as  before,  pray  judgment,  and  a  return  of      ' 
the  catde  aforesaid,  with  their  damages  and  costs  Sic.,  to  be  ad- 
judged to  them,  be. 

JoiNDEB.  And  the  said  plaintiff  sa^s,  that  the  plea  aforesaid  by  Joinder  In  do- 
bim  the  said  plaintiff  in  manner  and  form  aforesaid  by  pleadbg  in  °^^'"^' 
bar  to  the  cognizance  aforesaid  pleaded,  and  the  matter  in  the  same 
contsdned,  are  good  and  sufficient  in  law  to  preclude  the  said  D. 
and  E.  from  having  the'u:  cognizance  aforesaid ;  which  said  plea, 
and  the  matter  in  the  same  contained,  the  same  plaintiff  is  ready  to 
verify  and  prove,  as  the  Court  &c. ;  and  because  the  said  D.  and 

E.  to  that  plea  do  not  answer,  nor  the  same  hitherto  in  any  wise 
deny,  the  same  plaintiff  prays  judgment,  and  his  damages  aforesaid, 
by  the  occaaion  aforesaid  to  be  adjudged  to  him,  &c«  Plowd.  429 ; 
Rast.  564  b. 


DEMURRERS. 

XI.    In  Scire  Facias. 
1.   To  Declarations. 


Demubaeb,    And  the  said  D.  says,  that  the  said  writ  of  Scire  To  bscuoul- 
facias,  in  manner  and  form  aforesaid  obtained  and  sued  out  of  the  '^^*' 
said  Court  here,  and  the  matter  in  the  same  contained,  are  not  Si^nFuiuin 
sufficient  in  law  for  the  said  plaintifis  to  have  their  said  execution  CB. 
of  the  said  i&160,  maintained  against  him  the  said  D. ;  and  that  he, 
to  tbe  said  writ  of  Scire  Facias  in  manner  and  form  aforesaid  made,  ^ 

has  no  necesa^,  nor  is  bound,  by  the  law  of  the  land,  to  answer : 
Wherefore  he  prays  judgment  of  the  said  writ  of  Scire  Facias,  that 
the  said  plaintifis  may  be  barred  from  having  their  said  execution 
against  him,  &c. 

Joinder.  And  the  said  plaintifis,  inasmuch  as  they  have  above  Joinder  in  de- 
alleged  sufficient  matter  in  law  ui  the  said  writ,  to  have  their  said  n>«>"^* 
execution  in  form  aforesaid  against  the  said  D.  of  the  said  i&160, 
which  th^  tire  ready  to  verify  ;  which  said  matter  the  said  D.  does 
not  deny,  nor  in  any  wise  answer,  but  alti^etber  refuses  to  admit 
that  verification,  as  before,  prav  judgment,  and  their  said  execution 
against  the  said  D.  of  the  said  £160,  to  be  adjudged  to  them,  &c. 
2  Saund.  341  ;  3  Ins.  CI.  177 ;  7  Ins.  CI.  30. 
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« 

2.  To  Pleas. 

To  puBAs.  DEBfURRER.     And  the  plaintifis  say,  that  the  plea  aforesaid  by 

Demurrer  to  a  them  the  said  D.  and  E.  above  pleaded,  and  the  matter  in  the  same 
pie»|^ Scire  contained,  are  insufficient  in  law  to  bar  them  the  plamtifl^  from 
meat  In  RBf  having  execution  against  the  said  D.  and  E.  of  the  debt  and  damages 
See  S  p.  in  aforesaid,  accorcling  to  the  force,  form,  and  eflfect  of  the  recovery 
K.  B.  7  ins.  aforesaid ;  to  which  said  plea,  and  the  matter  in  the  sancie  contained, 
Saimd.  70  on  *®  ^®'^  plaintiflS  have  no  necessity,  nor  are,  by  the  law  of  the  land, 
a  Scire  Facias  bound  in  any  wise  to  answer ;  and  this,  d:.c. :  Wherefore,  for  want 
for  redeUvery  of  a  sufficient  plea  in  this  behalf,  the  plaintiffi  pray  judgment,  and 
2Jjf  j^'  Ent  ^'^^^  ^^^^  aforesaid,  together  with  their  damages,  on  occasion  of  the 
148,  in  C.  B.    detention  of  that  debt,  to  be  adjudged  to  him,  be. 

Joinder  in  de-  JoiNDER.  And  the  said  D.  and  E.  say,  that  the  plea  aforesaid 
murrer.  by  them  in  manner  and  form  above  pleaded,  and  the  matter  in  the 

same  contained,  are  good  and  sufficient  in  law  to  preclude  the  said 
cl^on  wooUd  Plaintiffs  from  their  execution  aforesaid  against  them  the  said  D.  and 
be  mote  cor-  £.  of  the  debt  and  damages  aforesaid ;  which  said  plea,  and  the 
SS"*!*^  matter  in  the  same  contained,  the  said  D.  and  E.  are  ready  to  verify, 
maybe  tarred  *^*  5  ^nd  because  the  plaintiflS  do  not  answer  the  said  plea,  nor 
from  having  the  same  hitherto  in  any  wise  deny,  the  said  D.  and,E.  pray  jadg- 
2!r,»*i*^^  roent  (a)  of  iheU  unitj  and  that  the  same  may  be  qwuhed,  &c. 
feTthe  ptea      3  Lev.  272;  7  Ins.  CI.  98. 

was  in  bar. 

3.  To  Replications. 

To  RXPucA-  Demurrer.  And  the  said  D.  says,  that  the  plea  aforesaid  by 
r^'*  the  plaintiff  in  manner  and  form  aforesaid  above  in  replymg  pleaded, 

lepli^don  to  ^°^  ^®  matter  in  the  same  contained,  are  insufficient  in  law  to 
Scire  Facias  maintain  the  plaintiff  to  have  bis  execution  of  the  debt  and  damages 
b'^id^^'^tni  ^^o"^®*^'^!  ^Y  reason  of  the  recovery  aforesaid  against  him  the  said  D. ; 
tin ioK.  B. '  to  which  said  plea,  and  the  matter  in  tb^ same  contained^ the  said  D. 
S  P  2  Saund.  ^^  °^  necessity,  nor  is,  by  the  law  of  the  land,  bound  io  any  wise  to 
13,  on  Scire  Aoswer ;  and  this,  8cc. :  Wherefore,  for  want  of  a  si^cient  replica- 
Facias,  against  tion  in  this  behalf,  he  prays  judgment,  and  that  the  plaintiff  may  be 
terre-tenants,  precluded  from  having  bis  execution  of  the  ddH  and  damages  afore-* 
said  against  him,  i^. 

Joinder  in  de-  JoiNDER.  And  the  plaintiff  says,  that  the  plea  afi^resaid  by  him 
miirr»P  ^^  plaintiff  in  manner  and  form  above  in  replying  pleaded,  and  the 

matter  in  the  same  contained,  are  good  and  sufficient  in  law  to 
maintain  him  the  plaintiff  to  have  his  execution  aforesaid  of  the 
debt  and  damages  aforesaid^  by  reason  of  the  aaid  recoveij  agMnst 
the  said  D. ;  which  said  plea,  and  the  matter  in  the  aame  oontabed, 
the  plaintiff  is  ready  to  verify,  be* ;  and  because  the  aaid  D.  doth 
not  answer  the  said  plea,  nor  in  any  wise  deny  the  same,  the  pbin* 
t^,  as  before,  prays  judgment^  find  his  ei^ecution  against  the  said  D. 
of  the  debt  and  damages  aforesaid,  by  reason  of  the  recovery  afore- 
said, to  be  adjudged  to  him,  &g.     1  Saund.  3&6  ^  7  ins.  CL  124. 

Note. — See  demurrer  to  rejoinder  in  Sctre  Fadae^  and  joinder  in  demur- 
rer.   3  Lev.  Bep.  235 ;  Liev.  Ent.  173 ;  7  Ins.  CI.  134. 


morrer. 
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XII.  Qui  Tam. 

♦ 

To  Pleas. 

Demttrber.     And  the  plaintiff,  who  sues  as  well  for  himself  as  for  To  px.ba8. 
be.,  says,  that  the  said  plea  of  the  said  D.,  above  in  bar  pleadecf,  is  Demumr  to  a 
insufficient  in  law  to  bar  him  the  plaintiff,  who  sues  as  toeU  kc.,  ^'"^^ 
from  having  his  said  action  against  the  said  D. ;  and  that  he  the        ^  ^' 
plaintiff,  who  sues,  as  weU  &c.,  to  that  plea  in  manner  and  form 
aforesaid  pleaded,  hath  no  necessity,  nor  is  bound  by  the  law  of  the  ' 
land  to  answer ;  and  this  he  is  ready  to  verify :  Wherefore,  for  want 
of  a  sufficient  plea  of  the  said  D.  in  this  behalf,  the  plaintiff,  who 
sues  as  well  &c.,  prays  judgment,  and  the  debt  aforesaid  to  be  ad- 
judged to  him  die  plaintiff,  who  sues  as  well  &:c.,  to  be  adjudged,  &c. 

Joiin>ER«  And  the  said  D.,  for  that  he  has  above  alleged  suffi-  Joinder  in  de- 
cient  matter  in  law  to  bar  the  plaintiff,  who  sues  as  weU  &c.,  from  '^*"'^- 
having  his  action  aforesaid  against  him,  which  he  is  ready  to  verify ; 
which  matter  the  plaintiff,  who  sues  as  weU  &C.,  hath  not  denied,  nor 
in  any  wise  answered  the  same,  but  the  verification  thereof  wholly 
refuses  to  admit,  prays  judgment,  and  that  the  plaintiff,  who  sues  as 
wdl  be.,  may  be  barred  from  having  his  action  aforesaid,  Slc.  Lev. 
Ent  137;  7  Ins.  CI.  100. 

If  OTE. — There  does  not  seem  to  be  any  sufficient  reason  for  the  iteration 
of  the  words  in  italic.  If  any  burden  is  necessary,  it  would  be  best  to  say, 
^  who  sues  as  aforesaid.''     (O.) 


DEMURRERS. 

Xm.  Special. 


1.   To  Declaratians. 

Demubber.  And  the  said  D.  comes  and  defends  the  force  and  To  i>soi.a&a- 

TIOH8. 

Demurrer  to  a 


injury,  when  &c.,  and  says,  that  the  said  declaration  of  the  plaintiff,  ''*®'"'' 

•  li*  f  ••  J  JJIJJ  aL.  _   _     _    ^M. 


in  manner  and  form  aforesaid  made  and  declared,  and  the  matters  aedaiation  in 
therein  contained,'  are  not  sufficient  in  law  for  the  plaintiff  to  have  jte^evin  in 
or  maintain  his  said  action  against  him  the  said  D. ;  and  that  he  the  ^*  ^* 
said  D.  has  no  need,  nor  is  he  bound,  by  the  law  of  the  land,  to 
answer  the  said  declaration,  in  manner  and  form  aforesaid  made  and 
declared  ;  and  this  he  is  ready  to  verify  :  Wherefore,  for  want  of  a 
sufficient  declaration  in  this  behalf,  the  said  D.  prays  jud^ent,  and 
that  the  plaintiff  may  be  barred  from  having  his  said  action  against 
him  the  said  D. 

And  for  causes  of  demurrer  in  law,  the  said  D.  assigm^  to  the  Caases. 
C!ourt  here  the  causes  following,  that  is  to  say,  for  thitt  Ae  plaintiff 
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To  DBCLARA-  bath  not  in  or  bj  bis  said  declaration  alleged,  or  sbown  in  what  par- 
Tioira.  ticular  place  or  places  within  the  parish  of  fcc.,  the  said  D.  took  the 

said  goods,  cattle,  and  chattels,  in  the  said  declaration  mentioned,  or 
any  part  thereof,  nor  hath  specified  or  shown  in  his  said  declaration, 
the  number  or  kind  of  the  cattle,  by  that  declaration  alleged,  and  sup- 
posed to  have  been  taken  by  the  said  D. ;  by  means  whereof  the 
plaintiff  artfully  endeavors  to  prevent  the  said  D.  from  making  a 
proper  defence ;  and  also  for  that  the  said  declaration  is  in  other 
respects  uncertain,  defective,  and  informal.  W.  Lahbe. 

Joinder  in  De-  JoiNDER.  And  the  plaintiff,  forasmuch  as  he  hath  above  de- 
murrer, clared  a  sufficient  matter  in  law  to  have  and  maintain  his  said  action 
against  the  said  D.,  which  he  is  ready  to  verify ;  which  said  mat- 
ter the  said  D»  hath  not  denied,  or  given  any  answer  thereto,  but 
entirely  refused  to  admit  the  verifying  the  same,  the  plabtiff  prays 
judgment,  and  his  damages  by  occasion  of  the  premises,  to  be  ad- 
judged to  him,  &c.     8  Went.  141,  142.  Nash  Grose. 

Note. — ^In  Demurrers  in  the  Common  Bench,  it  was  formerly  more  usual 
to  insert  the  causes  in  the  middle  of  the  plea»  immediately  before  the  reri- 
fication  and  conclusion.  But  this  practice  seems  to  disappear  in  modem 
pleading^. 

DcmuiTcr  to  a  Demurrer.  And  the  plaintiffi  say,  that  the  said  several  pleas 
ge^mDehtm  by  the  said  D.,  in  manner  and  form  aforesaid  pleaded,  and  the 
matter  in  the  same  contained,  are  insufficient  in  law  to  bar  the  plain* 
tiffs  from  having  their  said  action  thereof  against  the  said  D. ;  and 
that  they,  to  that  plea  in  manner  and  form  aforesaid  pleaded,  have 
no  necessity,  nor  are  bound  by  the  law  of  the  land  to  answer ;  and 
this  they  are  ready  to  verify :  Wherefore,  for  want  of  a  sufficient 
plea  in  this  behalf,  they  the  plaintiffi  pray  judgment,  and  their  debt, 
together  with  their  damages  by  occasion  of  the  detention  of  that 
debt,  to  be  adjudged  to  them,  &c. 

Causes.  And  for  causes  of  demurrer  in  law  in  tliis  behalf,  the  plaintiff's 

here  point  out  and  offer  to  the  Court  the  following  causes,  to  tatty  for 
that  the  said  D.,  in  his  said  several  pleas  hath  not  pleaded  or  alleg- 
ed, that  he  was  ready  to  pay  the  plaintiff  the  said  money  in  the 
said  respective  pleas  mentioned,  nor  produced  in  Court  the  same 
money  to  be  paid  to  tliem  the  plaintiffs ;  and  for  that  those  pleas 
are  double,  uncertain,  and  without  form,  &c. 

^mderinDe-  Joinder,  And  thasald  D.,  for  that  he  hath  above  in  pleading 
alleged  sufficient  matter  in  law  in  the  said  several  pleas  to  bar  the 
plaintiffe  from  having  their  action  aforesaid  against  him  the  said  D., 
which  he  is  ready  to  verify,  which  matter  they  the  plaintiffi  do  not 
depy,  nor  m  any  wise  answer  the  same,  but  the  verification  thereof 

1  ?  Xfl.^®  "^®  ^^  ^^'"'''  ®^  ^^^^^^9  prays  judgment,  and  that  the 
plamtiffi  may  be  barred  from  having  their  action  aforesaid  thereof 
against  him  the  said  D.,  fcc.     1  Lut.  368  ;  7  Ins.  CI.  221. 


NOTES  ON  demurrers* 

'iill"*?^^*"^®^^.^"""®'«  to  pleadings  in  bar,  the  defendant 
Jn^y***?!;!"^  ^^  /*"  cfcc/arirf,o«  aforesak^^  in  the  beginning,  and 
S£L  TJ!i'^  P't^°^  7«^««.*  of  the  declaration  aforesaid]  a^ 
that  the  samt  may  be  quashed.'^    It  haa  been  several  times  qoestiin^ 
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whether  on  demurrers  of  this  kind,  judgment  should  be  given  in  To  obci^aba* 
chief,  or  of  respondeas  ouster.     But  the  Court  have  decided,  that  there  '^^^^'' 
cannot  be  a  demurrer  in  abatement,  and  that  this  form  of  demurrer  is 
in  bar.     Rayner  v.  Pointer,  Willes,  411 ;    Bully thorpe  v.    Turner^ 
Willes,  479 ;  Sal,  220.     And  there  are  many  precedents  in  this  form. 
See  Co.  Ent  3  b,  122  a ;  2  Saund.  114,  150,  361,  374;  Salk.  220; 
PJowd.  286 ;  Rast  Enu  555,  PL  4,  5,  6,  556,  PI.  7  ;   Thomp.  Ent. 
274,  PI.  11 ;  Clift  Ent.  644.    But  the  most  correct  and  proper  mode, 
and  which  is  established  by  the  best  precedents  and  by  technical  rules, 
seems  to  be,  to  begin  and  conclude  the  demurrers  in  the  same  man- 
ner as  other  pleadings  in  bar^  by  praying  judgment  si  actiOf  d&c,  on 
the  part  of  the  defendant,  and  si  precludi,  d&c,  on  the  part  of  the     ' 
plaintiff.    5  Com.  Dig.  Plead,  (a  3.) 

But  in  Demurrers  to  pleadings  in  abatement,  where  the  defend- 
ant prays,  that  the  writ  may  abater  the  plaintiff  must  not  in  his  joinder 
pray  judgment  and  ^or  his  damages  ;  for  it  will  be  a  discontinuance  ; 
but  he  must  pray  judgment  respondeas  ouster  only.  Show.  155 ;  1 
Wils.  302 ;  5  Com.  Dig.  Plead.  472. 
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XIV.  To  Evidence. 


Demurber*    And  now  come,  as  well  the  within  named  A.  A.,  Tobvisencs. 
as  the  within  named  D.,  by  their  respective  attornies  within  mention-  Demuirer  to 
cd ;  and  the  jurors  of  the  jury,  whereof  mention  is  within  made,  evWeace. 
being  summoned  also  come,  and  being  chosen,  tried,  and  sworn  to  g^^  Demurrer 
say  die  truth  of  the  matters  within  contained,  the  said  A.  A.,  to  prove  to  evidence 
and  maintain  the  issue  within  joined  on  his  part,  shows  in  evidence  ;°AJ®'"pJ'^' 
to  the  jury  aforesaid,  by  E.  E.,  a  witness  duly  sworn  in  that  behalf,  igg.^^bibson 
that  &c.  fhere  state  the  evidence  on  the  part  of  the  plaintiff.]     And  et.  ai.  ©.  Hunt- 
the  said  D.  says,  that  the  aforesaid  matters,  to  the  jurors  aforesaid  jn  cocksJdV^^ 
form  aforesaid,  shown  in  evidence  by  the  said  A.  A.,  are  not  sufficient  m  ranahaw. 
law  to  maintain  the  said  issue,  within  joined  on  the  part  oUli^  said  A.  A.;  Doug.  ii9,  and 
and  that  he  the  said  D.  to  the  matters  aforesaid  in  form  aforeaid,  gtiiJ^iote  ' 
shown  in  evidence,  hath  no  necessity,  nor  is  he  obliged  by  the  law  of  (^^  ^^  ^^^^ 
the  land  to  answer :  and  this  he  is  read v  to  venfy :  Wherefore,  for  Demurer  148 ; 
want  of  sufficient  matter  in  that  behalf  sh^wn  m  evidence  to  the  l^^^'^^^l 
juiy  aforesaid,  the  said  D.  pray*  judgment,  and  that  the  jury  afore-  403. 
said  may  be  discharged  from  giving  any  verdict  upon  the  said  issue, 
and  that  the  said  A.  A*  may  be  barred  from  having  his  said  action 
against  the  said  D*,  &c* 

Joinder.    And  the  said  A.  A.,  for  that  he  hath  shown  in  e^-  ^«>^«/  ^  ^ 
dence  to  the  said  jurors  sufficient  matter  in  maintenance  of  the  said 
issue,  which  matter  the  said  D.  doth  not  deny,  nor  in  any  manner 
answer 'thereto,  prays  judgment  and  his  damages  by  reason  of  the 
premises  to  be  adjudged  to  him,  be. 

Whereuponr  it  is  told  to  the  jurors  aforesaid,  that  they  shall  in- 
quire, what  damages  the  said  A.  A.  has  sustained,  as  well  by  reason 
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TosTioKircx.  of  the  matter  shown  in  evidence  as  aforesaid,  as  for  his  costs  and 
charges,  by  him  about  his  suit  in  this  behalf  expended,  in  case  it 
shall  happen,  that  judgment  shall  be  given  upon  tne  evidence  afore- 
said for  the  said  A.  A. :  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  thereupon  say,  that  if  it  shall  happen,  that  judgment  shall 
be  given  for  the  said  A.  A.  upon  the  evidence  aforesaid,  then  they 
assess  the  damages  of  the  said  A.  A.  by  him  sustained  by  reason  of 
the  matter  shown  in  evidence  as  aforesaid,  besides  his  costs  and 
charges  by  him  about  his  suit  in  this  behalf  expended,  to  ££c.  dol- 
lars, and  for  those  costs  and  charges,  to  &c.  cents.  And  thereupon 
the  said  jurors,  bv  the  assent  of  the  said  parties,  are  discharged 
from  giving  any  mrther  verdict  upon*  the  premises.  Tidd's  Prac 
Forms,  236. 

Note. — **  Demurrer  to  evidence  is  a  proceeding^  whicli,  though  not  fa- 
tmliar  in  practice,  is  well  known  to  the  law.  It  is  a  proceeding,  by  which 
the  judges,  whose  province  it  is  to  answer  to  all  questions  of  law,  are  called 
upon  to  declare,  what  the  law  is  upon  the  facts  shown  in  evidence,  anido- 
gous  to  the  demurrer  upon  facts  alleged  in  pleading.  In  the  nature  of 
things,  the  question  of  law  to  arise  out  of  the  fact  cannot  arise,  till  the  fact 
is  ascertained.  It  is  the  province  of  the  jury  to  ascertain  the  fact  under 
the  direction  and  with  the  assistance  of  the  judge.  -  The  process  is  simple 
and  distinct,  though  in  our  books  there  is  a  good  deal  of  confusion  with  re- 
spect  to  a  demurrer  upon  evidence  and  a  hill  of  exceptions,  the  lines  of  which 
have  not  been  always  kept  so  much  apart,  as  thej  ought  to  have  been.  In 
the  first  stage  of  that  process,  under  which  facts  are  ascertained,  the  judge 
decides,  whether  the  evidence  offered  conduces  to  the  proof  of  the  fact, 
which  is  to  bd  ascertained ;  and  there  is  an  appeal  from  his  judgment  by  a 
bill  of  exceptions.  The  admissibility  of  the  evidence  being  established,  the 
quesUon  how  far  it  conduces  to  the  proof  of  the  fact,  which  is  to  be  ascer- 
tained, is  not  for  the  judge  to  decide,  but  for  the  jury  exclnsivelj ;  with 
which  judges  interfere  iu  no  case,  but  where  they  have  in  some  sort  sub- 
stituted themselves  in  the  place  of  the  jury  in  attaint,  upon  motions  for  new 
trials.  When  the  jury  have  ascertained  the  fact,  if  a  question  arises, 
whether  the  fact  thus  ascertained  maintains  the  issue  joined  between  the 
parties,  or  in  other  words,  whether  the  law  arising  upon  the  fact,  (the  ques- 
tion of  law  involved  in  the  issue  depending  upon  the  true  state  of  the  fact,) 
w  in  favor  of  one  or  other  of  the  parties,  that  question  is  for  the  judge  to 
whi!S!\u  ^^^J^'^a^^y*  ^e  declares  to  the  jury,  what  the  law  is  upon  the  fact, 
thnVt^r^  .  ^»  ^^^  ^®°  ^®y  compound  their  verdict  of  the  law  and  fact 
™H^i!^?!!'  ,^"*  *^  ^**®  P^^^y  ^"*^«»  to  withdraw  from  the  jury,  the 
K^^  Lt  hiriT  ^  '^'^  ^^?S^"^  *"  consideration  of  what  the  law  ie 
ctation  uD^n  iw  a      ^^"^^  ^  ^^  ^^  ^  evidence,  and  the  precise  op- 

Sefactr««rLU^^  ^^"^  ^  **^«  '■^^t.  In  the  nature  of  things,  therefoi^ 
me  lact  must  be  nrst  uacertainecL*'    "p^-  v^^^  r^   t  •     j  i*      •      *u        • 

ion  of  the  iud^  in  the  c^^ik.^**-  ^^^P'  •^- "  ^f^^f^  ^  "PiS" 
205.  206,  ii  eLr  in  ihTu^'^L^  •'?^T  ••hunter,  2  Hen.  Bl. 
upon  the  evidence,  «•  be  ought  to  <^feA  .1'  ,*""*/f "'  »  l«rty  demnr. 
and  not  to  refer  that  to  thf judgmenfrf  ^  (-^^  matter  of  fact  to  be  tro^ 
be  uncerlaMy  aUeged,  or  thai  U  be  doubtf^,^^ ;  andy  tte  maUery/act 

party  demum  thereupon, Mat  alleg^^  ^tC^^'-  * •''  V""  *'*''" 

^^  to  A«  dmurrer,  ,«fc,,  A«  «i«  con/e»,  the  i^b^^^J^l^lZ 
Wnght  y.  Pwder,  Aleyn,  18.    And,  therefore,  the  other  paVft^d  B^t  tata 

evetyfaa  and  every  conelutton,  nkidi  the  evidence  riven  for  StToUier  nart 
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A  writ  of  Error  lies  when  a  man  is  grieved  by  any  error^  in  the 
foondation  of  any  action,  or  in  the  proceeding,  judgment,  or  execo- 
tion  thereon.  But  unless  there  is  a  judgment  or  an  award  in  the  na- 
ture of  ODOy  no  writ  of  Error  lies. 

1.  On  what  Judgments,  Sfc.  Error  may  be  hraughi. 

Error  wiU  not  lie,  unles  the  judgment  was  given  by  a  court  of  rec- 
ord. On  a  judgment  of  a  court,  not  of  record,  a  writ  of  false  judg- 
ment lies.    Ck).  Litt.  288  b. 

Neither  will  Error  lie  on  a  new  created  jurisdiction,  unknown  to 
the  common  law ;  but,  it  seems,  the  error  may  be  corrected  by  a 
Certiorari.    12  Hod.  390;  see  11  Mass.  R.  465. 

Nor  will  Error  lie  in  cases  of  Mandamus  or  Procedendo.  Yin. 
Abr.  Error,  (A  2,)  15. 

So,  a  writ  of  Error  does  not  lie  upon  a  conriction  of  forcible  entry 
and  detainer ;  but  a  Certiorari.    Vent.  161. 

So,  in  Massachusetts,  Error  does  not  lie  to  reverse  a  judgment,  ren- 
dered on  a  complaint,  before  a  justice  of  the  peace,  under  the  militia 
law.    The  proper  remedy  is  a  Certiorari.    4  Mass.  R.  239. 

Neither  does  Error  lie  upon  a  judgment,  rendered  on  a  case  stated 
by  the  parties  for  the  opinion  of  the  Court  9  Mo.  5 ;  9  Mass.  R. 
329 ;  7  Mass.  R.  380. 

In  Massachusetts,  generally.  Error  does  not  lie  where  a  party  is 
aggrieved  at  a  judgment,  from  which  an  appeal  is  given,  and,  in  such 
case,  the  writ  will  be  quashed.  6  Mass.  R.  4.  The  remedy  must  be 
an  appeal,  except  the  party,  without  any  Icuihes  on  his  part,  has  had  no 
opportunity  of  claiming  it  For,  the  statute  giving  an  appeal,  must 
be  considered  as  taking  away  the  remedy  by  error  in  all  cases,  in 
which  the  aggrieved  party  had  opportunity  and  might  have  appealed* 
6  Mass.  R.  4;  9  Mass.  R.  229;  see  also  11  Mass.  R.  512.  There- 
fore Error  does  not  lie  on  a  judgment,  rendered  on  a  default  after  qp- 
pearanu.  6  Mass.  R.  4;  4  Mass.  R.  171.  But  this  should  he  con- 
fined  to  errors  before  etppearance.  But  a  writ  of  Error  lies  on  a  judg- 
ment of  the  C.  C.  Pleas,  rendered  on  default^  though  the  defendant, 
if  there  had  been  an  appearance  and  trial,  might  have  appealed  to 
the  S.  J.  Court    2  Mass.  R.  35. 
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On  ERRoa.  So,  where  a  plaintiff  recovered  judgment  before  a  justice  of  the 
peace,  and  the  defendant  appealed,  and  the  C.  C.  Pleas  dismissed  the 
appeal  without  entering  a  formal  judgment  for  either  party ;  it  was 
held,  that  Error  might  be  maintained  bj  the  plaintiff;  and  as  the  is- 
sues had  not  been  tried  at  the  Court  below,  a  venire  facias  de  novo 
was  awarded.     13  Mass.  R.  dS4. 

In  an  action  on  contract,  brought  before  a  justice  of  the  peace,  if 
judgment  is  rendered  against  an  infant.  Error  lies  ;  because,  as  it  is 
there  said,  the  infant  cannot  appeal.     11  Mass.  R.  300. 

Where  a  judgment  is  rendered  against  a  defendant  out  of  the  Com- 
monwealthy  and  execution  is  sued  out  without  filing  a  bond,  judg- 
ment cannot  be  reversed  for  this  irregularity.  The  party's  remedy  is 
by  audita  querela  }  or»  by  motion  to  the  Court  to  set  aside  the  execu- 
tion.   4  Mass.  R.  463. 

In  a  real  action,  if  a  verdict  is  found  for  the  tenant,  and  he  has 
judgment  for  costs,  and  dies,  the  demandant  cannot  maintain  Error 
against  &e  tenant's  executor  to  reverse  that  judgment.  10  Mass. 
R.  64. 

Error  does  not  lie  upon  any  interlocutory  judgment^  until  final  judg- 
ment is  given.  11  Co."  40  a ;  2  Buls.  104,  120.  As,  upon  ji  judg- 
ment to  BUCwaAfJiat'partiHof  ^c* 

It  seems  that  error  lies  after  a  retraxit,  confession,  &e.,  but  not  af- 
ter disclaimer.    Jenk.  283,  pi.  12;  6  Co.  58,  Beeeker's  cast. 

2.  What  is  J  ar^  is  not  Errors  upon  which  a  Writ  of  Error  may  he 

maintained^ 

If  there  is  any  default,  in  any  original  writ,  or  the  return  of  it ;  or, 
in  the  verdict ;  or,  in  the  judgment ;  or,  if  there  is  any  error  or  defect 
in  the  count,  so  that  it  plainly  appears  by  the  count,  that  the  plaintiff 
has  no  cause  of  action,  Error'  lies.  5  Co.  36,  Raynham^s  case  ;  Bendl. 
37,  pi.  67. 

And  agreeably  to  the  preceding  doctrine,  it  is  laid  down  by  Par- 
son C.  J.  in  Johnson  v.  Harvey >,  that  Error  lies,  to  correct  an  errone- 
ous judgment  on  an  original  writ ;  or,  an  erroneous  award  of  execu- 
tion on  a  judicial  writ.  So,  it  lies  on  a  scire  facias  on  a  former  judg- 
ment; or,  against  executors  or  administrators ;  or,  against  bail.  So, 
also,  on  a  recognizance  for  the  payment  of  a  debt,  taken  before  a  jus- 
tice of  the  peace,  under  Stat  1782,  ch.  21.  4  Mass.  R.  483.  But, 
where  there  is  a  regular  judgment,  or  a  regular  award  of  execution, 
if  an  execution  afler,  irregularly  issue,  it  cannot  be  a  good  cause  in  a 
writ  of  error  to  reverse  a  judgment,  or  an  award  of  execution  regular- 
ly made.  The  party's  remedy  is  by  an  audita  querela^  or,  amotion  to 
set  aside  the  execution.    Ibid.  -^   : 

If  suit  is  brought  by  prochdn  amy^  supposing  the'plaintiff  to  be 
within  age,  when  he  is  of  fiiU  age,  it  is  Error.    Vin.  Abr.  (F  c),  3. 
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NotUog  can  be  assigned  for  error,  which  proves  the  writ  abatetble,  Ov  nsos. 
but  that  only  which  proves  it  abated.      Sid.  238,  pi.  8 ;  Vin.  Abr. 
Error  (U.)  16. 

Nothing  can  be  assigned  for  error,  which  the  party  might  have 
pleaded  to  the  action,  and  had  proper  time  so  to  do*  Ibid.  20;  Carth. 
200,  201,  202. 

The  merits  of  the  cause,  or  the  foundation  of  the  soit  cannot  be  as- 
signed for  error  infaety  but  only  mistakes  in  fact  peadmte  placii4ft 
which  might  hinder  the  proceedings.    Comb,  325* 

It  cannot  be  assigned  for  error,  that  he  who  returned  the  writ  was 
not  sheri£  IbitL  22.  Because  the  defendant  might  have  pleaded  it. 
2  lid.  Raym.  884.  But  ii|  Massachusetts,  if  a  constable  serves  a  writ 
in  a  real  action,  the  service  will  be  void,  and  the  judgment  will  be  r^ 
versed.  6  Mass.  R.  399.  A  mere  miscalculation,  where  enough 
appears  on  the  record  to  set  it  right,  is  not  sufficient  to  vitiate  a  judg^ 
ment    3  Brod.  d&  Bing.  309. 

In  an  action  against  husband  and  wife,  for  slanderous  words  spoken 
by  both,  (which  would  be  bad  on  demurrer,)  if  they  plead  not  gtiiUyt 
and  the  jury  find  the  husband  guilty,  and  the  wife  pot  guilty,  the 
plaintiff  shall  have  judgment  against  the  husband  alone ;  the  verdict 
aiding  the  error*    Sty.  349. 

So  if  husband  and  wife  bring  an  action,  for  an  assault  and  battery 
upon  both,  and  the  defendant  pleads  not  guilty;  and  the  jury  find 
him  guilty  of  the  battery  of  botl^  and  assess  several  damages,  the  writ 
shall  abate  for  the  battery  against  the  husband,  and  the  husband  and 
wife  shall  have  judgment  for  the  battery  of  the  feme.  Yin.  Abr.  Er* 
ror  (O.  b.)  2 ;  2  Vent.  29*  So,  in  a  similar  case,  if  the  verdict,  as 
respects  the  wife,  bad  been  guilty ^  and,  as  respects  the  beating  of  the 
husband,  not  gwUy.    Ibid. 

So,  wher^  an  action  is  brought  against  an  infant,  and  he  appears 
by  attorney,  if  judgment  is  against  him,  it  will  be  error ;  but  not,  if 
judgment  is  for  him.    5  Bam.  d&  Al.  410. 

In  Massachusetts,  if  the  defendant  is  out  of  the  state  at  the  time  of 
the  service  of  the  original  writ,  and  judgment  is  rendered  against  him 
upon  default  at  the  first  term,  it  will  be  error  in  fact^  and  costs  will 
be  allowed  the  plaintiff  on  reversing  the  judgment     1  Mass.  R.  341. 

Suit  brought  before  cause  of  action,  as  if  in  slander,  the  writ  bears 
date  before  the  words  were  spoken,  or,  tlie  Wct^  is  Error.  Cro.  Jac. 
09;  Yelv.  70. 

So,  if  no  consideration  for  a  promise  is  set  forth  in  a  count  in  Asr 
snmpsit,  it  will  be  Error.    4  Pick.  497, 

In  actions  at  C.  C.  Pleas  in  this  state,  where  the  damages  demand- 
ed are  less  than  $100,  a  writ  of  Error  will  lie,  there  being  no  appeal 
in  such  case  under  the  Stat  1 820,  ch.  79,  %  6,  and  even  although  the 
verdict  be  for  more.    4  Pick.  499. 
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Oh  beeos.         If  a  report  of  ireferees  is  signed  after  the  sessioii  of  the  Court,  to 
which  it  is  returnable,  has  commenced,  it  may  be  assigned  as  Eitor  in 
hot.    But  if  it  appears  to  be  dated  on  the  day  when  the  term  com- 
mences, it  cannot  be  considered  as  an  error  tit  law^  because  there  is 
.  no  intendment,  that  it  was  signed  after  the  term  began.    2  Pick.  625» 

If  judgment  is  rendered  against  a  man  on  default,  in  case  of  error, 
he  may  assign  it,  whether  it  be  of  law,  or  of  fact  See  Vin.  Abr. 
Error  (S)  I.  2. 

Where  a  submission  is  entered  into  before  a  justice  of  the  peace, 
and  a  judgment  rendered  by  C.  C.  Pleas,  upon  a  report  of  the  refe- 
rees, in  case  of  error,  a  writ  of  Error  may  be  sustained.  And  it  will 
be  sufficient  error  if  it  does  not  appear  on  the  record,  that  all  the  ref^ 
erees  heard  the  parties.    5  Mass.  R.  213  ;  6  Mass.  R.  496. 

Where  judgment  is  rendered  for  a  greater  sum  than  the  ad  dam- 
num, it  is  Error ;  but  it  will  be  cured  by  a  remUHtur  of  the  excess. 
4  Pick.  497. 

If  oyer  is  denied,  where  it  ought  to  be  granted,  it  is  Error ;  other- 
wise, if  granted  where  the  party  is  not  entitled  to  it  2  Ld.  Raym.  970. 

If  there  is  an  error  in  the  taxation  of  costs,  it  may  be  assigned  for 
error.  5  Mass.  R.  389.  But,  it  is  no  ground  to  rererse  a  judgment, 
that  the  items  of  the  bills  of  costs  do  not  appear.  7^Ma8S.  R.  95. 
Nor  is  a  mistake  in  casting  interest,  where  the  judgment  is  rendered 
for  too  smidl  damages,  a  sufficient  ground  for  a  writ  of  error  by  the 
original  plaintiff,  to  reverse  the  ju<%ment  in  his  own  faror.  The 
premier  remedy  is  by  a  petition  for  a  new  trial.  6  Mass.  R.  72.  Tet 
it  seems  generally,  a  plaintiff  may  bring  a  writ  of  Error  to  reTerse  a 
judgment  in  his  own  faror,  if  erroneous.    3  Burr.  1772. 

Nothing  can  be  assigned  as  Error  in  fact,  which  might  have  been 
pleaded  in  abatement  See  Show.  109 ;  10  Mod.  166 ;  2  Saund.  212. 
But,^if  the  Court  ought  to  abate  the  writ  ez  qficio^  there,  if  the  writ  is 
not  abated,  though  no  exception  is  made  at  the  time,  it  will  be  Error. 
And  generally  a  man  shall  not  reverse  judgment  by  Error,  unless  he 
can  show,  that  the  error  is  to  his  disadvantage.  5  Go.  39  b ;  see  11 
Mass.*R.  379";  5  Pick.  213.  However,  if  the  error  is  by  the  default 
of  the  Court,  the  party^  who  hath  benefit  by  it,  may  assign  it  for  error, 
if  he  will.     Ca  8,  Beecher*s  case;  Cro.  Jac.  211. 

Where  judgment  has  been  rendered,  in  an  action  of  Debt  upon  a 
former  judgment,  the  second  judgment  cannot  be  reversed  for  error  in 
the  first  14  Mass.  R.  233.  The  first  judgment  should  be  reversed 
for  error,  and  then  the  second  action  may  be  reviewed.    Ibid. 

Where  the  plaintiff,  on  bringing  his  action  up  from  C.  C.  Pleas, 
omits  to  waive  his  demurrer,  and  join  issue,  but  the  parties  go  to  trial, 
this  is  not  sufficient  ground  to  reverse  the  judgment  or  set  aside  the 
verdict,  on  Error  brought    9  Mass.  R^  533. -- 

In  assessing  damages  on  defauHflirillegal  evidence  is  admitted,  it 
will  be  no  ground  for  a  writ  of  Error;  because  it  will  not  appear  of 
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record.    7  Mass.  R.    In  sach  case  the  aggrieTcd  panj  shoald  filcf  his  Ov  tuios. 
exceptions  to  the  admission  of  such  evidence  at  the  time*    Ibid* 

Where  judgment  is  recovered  by  the  indorsee  of  a  promissory  note, 
Error  will  not  lie  to  reverse  it,  on  the  ground  that  the  note,  though 
declared  on  as  negotiable,  was  not  so  in  fact ;  becanse  it  cannot  be 
intended,  that  the  note,  on  which  the  action  is  brought,  is  the  same 
with  that,  a  copy  of  wliich  is  sent  up  with  the  record,  to  the  S.  J. 
Court ;  since  there  is  an  apparent  variance.    8  Mass.  R.  9SS. 

If  a  *man  was  never  summoned,  yet  if  he  appears,  it  is  not  error ; 
the  irregularity  is  waived  or  cured  by  his  appearance.  Vin.  Abr. 
Error  (L  b.)  3. 

Atfd  therefore,  where  a  capias  was  directed  to  the  sheriff  of  B.,lLnd 
it  was  returned  by  one  who  was  not  sheriff,  and  this  was  held  mani- 
fest error ;  yet  because  the  defendant  had  appeared  and  pleaded,  it 
was  held  mo%  material,  and  diat  his  appearance  made  it  good.  Cro. 
EUz.   52.  • 

And  generally,  appearance  will  save  a  miscontinuance  of  process, 
bat  not  a  discontinuance.    Buls.  143,  Bradley  v.  Banks, 

It  is  said,  however,  that,  if  an  original  bears  date  on  Sunday,  ap- 
pearance of  the  defendant  will  not  help  it.     Stat.  1791,  ch.  68,  §  9. 

A  fiiult  in  a  Scire  Facias  on  a  judgment,  is  not  aided  by  appearance. 
Sid.  406. 

And  generally,  appearance  does  not  help,  when  the  defendant  only 
i^peara  to  except  to  the  process  for  defect.    Salk.  59. 

If  a  feme  covert  sues  as  li  feme  sole,  and  defendant  pleads  in  bar* 

he  shall  not  assign  this  for  errbr  aftefwards.    Show.  109. 

« 

3.  Who  shaO  bring  a  WrUofErrw. 

The  general  rule  is,  that  Error  shall  be  brought  by  him  who  should 
have  the  thing  for  which  the  judgment  is  erroneously  given,  if  the 
judgment  had  not  been  given.  Dyer,  90  a,  pi.  5.  And,  therefore, 
none  but  parties  or  privies  to  the  judgment,  can  have  a  writ  of  Error. 
Vin.  Abr.  Error  (K.) ;  Godb.  377. 

But  a  Touchee,  or  any  one  who  becomes  a  party  to  the  record  by 
law,  may  have  this  writ,  though  not  originally  a  party.    /6ut 

A  tenant  may  have  a  writ  of  Error,  for  an  error  between  him  and 
the  demandant ;  but  not  for  an  error  between  him  and  the  vouchee. 
Ibid.  So  a  reversioner  or  remainder-man,  made  privy  by  aid  prayer ^ 
or  vimclur.    Ibid. 

And  where  judgment  is  recovered  against  a  feme  covert,  who  is 
jtfued  as  a  feAie  sole,  and  she  is  taken  in  execution  as  a  feme  sole,  she 
and  her  husband  shall  have  a  writ  of  Error.  In  J^is  case,  the  hus- 
band, though  a  stranger  to  the  record,  is  allowed  to  bring  a  writ  of 
Error ;  because  otherwise  he^p^nld  have  no*  remedy.  Vin.  Abr. 
Error  (K.),  cites  Sty.  254,  280 ;  2  Rol.  R.  53. 

47 
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Oir  ERROR.  A  tenant  may  assign  Error  between  the  roachee  and  demandant. 

See  Vio.  Abr.  Error  (K.),  6,  7. 
A  vouchee  may  assign  Error  between  demandant  and  tenant.    Fitzh* 

*  Error,  pi.  61  ;  Vin.  Abr.  Error  (R.),  1. 

All  the  parties  aggrieved  must  join  in  bringing  Error ;  for,  where 
one  of  two  defendants  brought  a  writ  of  Error,  it  was  quashed ;  and  it 
was  held,  that  the  writ  should  have  been  brought  in  the  name  of  both, 
and  he  that  will  not  prosecute,  should  be  summoned  and  severed.  8 
Mod.  305  ,<^  11  Mass.  R.  379. 

And  where  a  writ  of  Error  is  brought  in  the  name  of  some  only  of 
the  persons  aggrieved  by  an  erroneous  judgment,  without  alleging 
the»^death  of  the  rest,  the  writ  of  Error  on  motion  will  be  jnaahed. 
Ibid. 

In  cases  of  foreign  attachment,  and  in  pauper  easea,  the  several 
parties  can  avail  themselves  of  those  errors  only,  by  whicb  their  own 
interests  are  respectively  affected.     11  Mass.  R.  d79.       « 

But  principal  and  bail  cannot  join  in  a  writ  of  Error,  to  reverse 
either  the  judgment  against  the  principal,  or  that  against  the  bail. 
Cro.  Car.  408,  pi.  1 ;  Buls.  125 ;  Lev.  137. 

Where  two  plaintiiTs  are  barred  by  an  erroneous  judgment,  the  re* 
lease  of  one  bars  the  other  ;  but  the  release  of  one  of  the  defendants, 
against  whom  an  erroneous  judgment  is  recovered,  does  not  bar  the 
other.  3  Mod.  135 ;  6  Co.  25  a.  b.  The  reason  is,  that  one  defend- 
ant shall  not  deprive  the  other  of  the  discharge,  which  he  may  have 
from  the  plaintiff's  judgment,  by  reversing  it  for  error. 

So,  in  Trespass,  if  three  are  sued,  and  one  pleads  to  issue,  and  a 
verdict  and  judgment  is  recovered  against  him,  and  a  noQe  prosequi  is 
entered  as  to  the  other  two,  the  writ  of  Error  must  be  brought  by  the 
one  against  whom  judgment  is  given.     Jenk.  pi.  87. 

Yet  in  many  cases,  a  party  or  privy  may  have  a  writ  of  Error, 
though  he  sustains  no  loss  by  the  erroneous  judgment  Thus,  In 
Trespass  against  two,  execution  for  damages  is  had  against  one  only, 
and  he  dies ;  the  survivor  may  have  a  writ  of  Error.  Scroggs  t. 
Mordaunt,  Cro.  Eliz.  294,  295,  pi.  10  ;  Yin.  Abr.  Error  (K.)  62. 

But,  if  judgment  is  recovered  against  two,  and  the  error  is  in  the 
infancy  of  one,  the  infant  alone  can  take  advantage  of  it,  and  must 
bring  his  writ  of  Error  alone.  Cro.  Eliz.  115 ;  Vin.  Abr.  Error  (K.) 
57,  71. 

An  administrator  debonis  non,  with  the  will  annexed,  cannot  maintain 
a  writ  of  Error  to  reverse  a  judgment  recovered  against  the  ordinal 
executor,  because  there  is  no  privity  between  them.     4^Ma8s.  R.  61K 

4.  Against  whom  Error  shall  b$  brought. 

Error  lies  against  parties  and  privies  only  to  the  first  judgment ; 
and  it  lies  against  them,  though  they  have  nothing  in  the  land ;  and 
it  will  not  lie  against  a  tertenant,  who  is  neither  party  nor  privy. 
Vin.  Abr.  Error  (L.) 
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If  a  man  recovers  land  by  an  erroneous  judgment,  and  dies  without  On  saaoa. 
heir,  so  that  the  land  escheats,  what  remedy  has  the  aggrieved  party  ? 

5.  Of  assigning  Errors. 

Generally,  Error  may  be  assigned  in  every  part  of  the  record.  Yin; 
Abr.  (A.  a.)  4. 

A  man  may  assign  as  many  errors  in  law  as  he  pleases ;  but  he 
can  assign  only  one  error  in  fact.     F.  N.  B.  20  (£.) 

An  assignment  of  error  in  fact,  is  no  waiver  of  errors. in  law.  See 
Lev.  105. 

If  a  man  assigns  both  error  in  law  and  error  in  fact,  it  will  be  bad 
on  special  demurrer,  for  the  duplicity  ;  but  not  on  general  demurrer. 
2  Ld.  Raym.  833 ;  Lev.  76. 

The  errors  properly  should  be  assigned  in  the  Scire  Facias,  and  not 
be  inserted  in  the  writ  of  Error.    2  Mass.  R.  142 ;  8  Mass.  R.  383. 

Where  a  thing  in  the  record  is  assigned  for  error,,  which  is  not 
error,  yet  the  Court  will  view  the  record,  to  see  if  there  be  any  other 
in  it,  and  if  there.be,  will  reverse  the  judgment ;  because  no  error 
should  be  left  on  the  record.  For  the  same  reason,  if  matter  of  &ct  is 
pleaded  in  bar  of  a  writ  of  Error,  and  on  issue  joined,  it  is  found  for 
the  defendant  in  Error,  yet  the  Court  may  examine  the  judgment, 
and  if  error  is  found  in  it,  may  reverse  it.  See  Yin.  Abr.  Error 
(E.c,)l,2.  • 

So,  also,  if  there  be  any  matter  in  the  record  to  affirm  the  judg- 
ment, which  is  not  pleaded,  the  Court  may  take  advantage  of  it  to 
sustain  the  judgment.    See  ibid. . 

6.  Wkai  may  he  pleaded  in  Bar,  in  a  Writ  of  Error,  ij^e. 

• 

The  usual  pleas  in  Error,  are  either,  1.  The  general  issue,  in  nutto 

est  erratum;  or,  2.  A  release  of  errors;  or,  3.  The  statute  of  lim- 
itations. 

^  1.  Jfo  ntttto  est  erratum.  If  the  plaintiff  assigns  error  in  law,  and 
the  defendant  pleads  this  plea,  and  then  the  plaintiff  discontinues,  he 
cannot  have  a  new  writ  of  Error  afterwards.  But  if  he  discontinues 
before  plea,  he  may  have  a  new  writ  of  Error.  Com.  Dig.  Pleader, 
(3B.18.) 

If  the  plaintiff  assigns  error  in  ^t,  the  defendant  may  join  issue    ^ 
on  the  fact.     1  Lev.  80. 

Or,  if  what  is  assigned  for  error  in  fact,  is  not  so,  he  may  plead  t» 
nuQo  est  erratum.  This  plea,  however,  admits  the  fiict,  but  denies  it 
to  be  error ;  and,  in  this  respect,  has  the  effect  of  a  demurrer.  1 
Lev.  311 ;  Yelv.  68 ;  2  Cra  28. 

But  it  admits  no  error  in  fact,  that  is  not  well  assigned.  1  Lev. 
311. 

If  the  plaintiff  assigns  both  error  of  law  and  error  of  fact,  the  de- 
fendant should  not  plead  in  nulh  est  erratum ;  for  that  will  admit  the 
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« 

On  xBftov.     faU  a«iigaed  for  enor.    He  should  demar  apeoiiJly  ton  the  dni^ctty. 
2  Ld.  Raynu  883 ;  1  Str.  439. 

-  ^  2.  il  release  of  errors.  Where  several  plaintiffs  have  judgment 
against  them,  and  afterwards  bring  error  to  reverse  the  judgment, 
a  release  by  one  of  them  is  a  good  bar.    3  Mod.  135 ;  2  Cro.  117. 

But  where  several  are  sued,  and  judgment  is  recovered  against 
them,  a  release  bj  one  of  them  will  be  oo  bi^  to  a  writ  of  Error  by 
the  rest    2  Cro.  117.    See  6  Co.  25  b. 

^  3.  TA«  defendant  in  Error  may  aJsopkadthe  Statute  of  Limitations^ 

In  Masteohusetts,  by  Stat,  1805,  oh.  25,  d  writ  of  Error  must  be 
brought  within  twenty  years  from  the  time  when  the  title  to  it  ao- 
,  crued ;  or  within  five  years  after  coming  of  age,  discov^ure,  coming 
of  sound  mind,  dfrC.  whichever  shall  first  happen. 

By  the  coustrucUon  that  has  been  given  to  this  statute,  if,  before 
the  termination  of  one  disability,  iinother  supervenes,  the  writ  must 
alill  be  brought  within  five  years  after  the  te? minalion  of  thai  disabil- 
ity, which  existed  when  the  cause  of  action  fir^  accrued*  4  Masiu 
R.  182.  But  if  several  disabilities  existed,  at  the  time  when  the 
cause  ef  action  first  accrued,  the  statute  of  course  would  begin  to  run 
fiom  the  removal  of  the  last  remaining. 

7.  OJ^  Judgment  in  a  Writ  of  Error. 

Where  the  error  extends  to  partof  the  judgment  only,  it  must  be 
leversed  for  that  part,  and  will  remain  good  for  the  rest  2  Mass.  R. 
164.  In  such  case,  the  judgment  rendered  on  the  writ  of  Error,  ia 
the  same  as  that  which  should  have  been  rendered  on  the  original 
action.  See  ibid. .  2  Mass;  R.  441 ;  3  Mass.  R.  25$K  See  also,  6 
Mass.  R.  445;  7  Mass.  R.  453 ;  9  Mass,  R.  532 ;  11  Mass.  R.  405. 

Where  the  judgmeat  is  whoUy  reversed,  the  entry,  in  substanco,  i8» 
that  the  judgment  be  reversed,  and  that  the  plaintiff  in  EIrror  be  X9^ 
sftofed  to  all  which  he  lost  thereby.  4  Mass.  R.  150.  And  tberefofe, 
also,  it  is  held,  that  if  A.  enters  into  B's  lapd,  uqder  a  habere  fafins 
j^ssessionem,  issuing  upon  a  judgment,  which  is  afterward  reyersed 
for  error,  B^  may  maintain  Assvn^sit  for  the  mesne  profits.  10 
Mass.  R.  483.  See  also,  2  Show.  10.  And  this  is  agreeable  to  the 
doctrine  laid  down  in  ancient  authorities,  where  it  is  held,  that«  if 
the  tenant  loses  in  a  writ  of  Entry  sur  disseisin^  apd  Mterwards  it  is 
reversed  for  error,  he  shall  be  restored  to  the  mesne  issues ;  and  shall 
have  Trespass  against  axi^y  one  who  tre^a$ses  on  the  land  in  the  mean 
time,  19!  Mass.  R.  21 }  Vin.  Abr.  Error  (H.  b.)  3,,  7.  And  if  a  sheriff 
sells  a  term  upon  tiferi facias,  and  pays  the  money  into  Court  to  the 
plaintiff;  if  afterwards  the  judgment  is  reversed,  the  party  shall  be 
restored  to  the  money  for  which  the  term  was  sold.  8  Co.  96 ;  Man* 
niatg^s  Ca^^  ResoL  3^  But  if  the  term  v\  extended  ^pon  in  such 
case,  the  paHjF  shall  b^  restored  to  the  terax  ^t^elll 
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Yet  it  saens,  thtt  by  %  reveiBtl  of  a  jadgment  fer  enor,  matten  tre  not  On  bbsok. 
always  restored  to  tlieir  former  situation  in  every  particular.  For  if 
A.,  in  execution  for  debt,  on  an  erroneous  judgment,  escapes,  and  Debt 
is  brooghtflMgainst  the  sheriff  on  the  escape,  and  the  plaintiff  has  judg- 
ment and  execution;  and  afterwards  the  first  judgment  is  reversed; 
yot  tba  judgment  against  the  sheriff  upon  this  cdlateral  mattert  stands 
good.    8  Co.  142  h. ;  3  Mod.  335 ;  Vin.  Abr.  Error  (G.  b.)  2. 

So  also,  it  seems*  if  A.  brings  a  real  aetion  against  B.,  and  B.  vouchea 
C.«  and  A.  reooven  the  land,  and  B.  recovers  recompense  in  value 
against  C. ;  and  A's  judgment  is  afterwards  reversed  for  error ;  yet 
the  recompense  of  land,  which  B.  has  received  fi:om  &»  is  not  thereby 
devested.  See  5  Co.  90  b.,  91  a.  The  law  in  these  two  cases  seems 
naturally  to  result  from  the  principle,  that  in  general,  a  writ  of  resti* 
tution  lies  not  against  any  who  are  not  parties  to  the  record.  1  Salk. 
687.  However,  where  a  ftme  sde  recovers  damages,  and  then  mar- 
ries ;  if  the  judgment  is  reversed,  restitution  lies  against  her  and  her 
husband.  IbkL  8u  ike  ea$es  of  a  feoffee  or  diseeisor  oho,  there  pui 
hy  HoU  C.  J. 

By  Mass.  Stat  1786,  ch.  52,  for  the  limitation  of  personal  actions, 
in  section  1,  it  is  provided,  that  if  judgment  is  given  for  the  plaintiff, 
and  the  same  is  reversed  by  reason  of  error,  or  a  verdict  pass  for  the 
plaintiff,  and  for  matter  alleged  in  arrest  of  judgment,  the  judgment 
be  given  against  the  plaintiff^  that  he  take  nothing  by  his  plaint,  writ» 
or  bill,  that  in  all  such  cases,  the  party  plaintiff,  his  executor,  or  ad- 
ministrator, as  the  case  shall  require,  may  commence  a  new  action  oir 
suit,  from  time  to  time,  within  a  year  after  sucj^  judgment  reversed^ 
or  such  judgment  given  against  the  plaintiff,  and  not  after. 

In  Parker  v,  Harris^  this  distinction  is  taken  : — ^Where  judgment 
is  given  for  the  plaintiff,  and  the  defendant  brings  Error,  there  shall 
only  be  judgment  to  reverse  the  former  judgment ;  for  the  suit  is  only 
to  be  eased  and  discharged  of  that  judgment  But  where  the  plain- 
tiff brings  Error,  the  judgment  shall  not  only  be  reversed;  but  the 
Court  shall  also  give  such  judgment  as  the  Court  below  should  have 
given ;  for  his  writ  of  Error  is  to  revive  his  first  cause  of  action,  and 
to  recover  what  he  ought  to  have  recovered  by  the  first  suit,  wherein 
erroneous  judgment  was  given.    2  Salk.  262. 

If  defendant  pleads  in  abatement,  and  there  is  judgment  that  the 
writ  abate»  and  that  judgment  is  afterwards  reversed  for  error,  it  is 
held,  that  the  plaintiff  is  restored  to  his  original,  and  is  not  enforced 
to  a  new  originals.  Vin<  Abr.  Error  (C.  b.)  See  more  on  the  same 
smbfea,  ibid. 

Further  Remarks^ 

A  writ  of  Error,  being  a  writ  of  right,  the  party  is  entitled  to  it 
without  motion.  2  Mass.  R.  147.  And  as  it  is  a  judicial  writ,  it  is 
not  n^cessarj  that  it  should  be  indorsed*  under  Stat«  1784,  ch*  28, 
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OHxmEom.  ^  11.  .  16  Mass.  R.  74.  An  agreement  not  to  appeal  fiom  a  judg- 
ment in  C.  C.  Pleas,  is  no  ground  to  quash  a  writ  of  Eiron  4  Mass. 
616. 

An  objection  to  the  jurisdiction  of  the  Court  of  ErroiSy  may  be 
made  at  any  stage  of  the  proceedings.     1  Mass.  R.  246. 

The  roll  may  be  amended  by  the  Court  the  same  term  that  judg- 
ment is  given  ;  for  during  the  term,  the  record  is  in  the  breast  of  the 
judges ;  but  not  afterwards.  But  if  judgment  is  pronounced,  andnoi 
enteredj  the  judges  may  alter  it  the  next  term.  Tidd's  Pr.  861.  'See 
Poph.  181 ;  Vin.  Abr.  Judgment  (I.  a.) 

Where  a  writ  of  Error  is  brought  to  reverse  a  judgment,  a  Scire 
Facias  on  that  judgment  will  not  lie,  while  the  writ  of  Error  is  pend^ 
ing,  and  the  pendency  of  the  writ  of  Error  is  a  good  plea  to  the  Scire 
Facias.    2  Ld.  Raym.  1295. 

Where  an  erroneous  judgment  is  rendered,  it  is  the  duty  of  the 
attorney  of  the  aggrieved  party  to  bring  a  writ  of  Error  to  reverse  it, 
without  having  any  special  authority  for  that  purpose.  16  Mass. 
R.  74. 

« 

1.  In  Law. 

Iv  i^w.  Assignment.     Afterwards,  to  vnt,  on  &c.,  in  this  same  term. 

Assignment  of  comes  the  said  D.  D.  and  says,  that  in  the  record  and  proceedings 
general  erron.  aforesaid,  and  also  in  giving  the  judgment  aforesaid,  there  is  man- 
ifest error  in  this,  to  loitj  that  the  declaration  aforesaid,  and  the  mat- 
ters therein  contained,  are  not  sufficient  in  law  for  the  said  A.  A.  to 
have  or  maintain  hi  Aforesaid  action  thereof  against  the  said  D.  D. ; 
there  is  also  error  in  this,  to  intj  that  by  the  record  aforesaid,  it 
appears,  that  the  judgment  aforesaid,  in  form  aforesaid  given,  was 
given  for  the  said  A.  A.  against  the  said  D.  D.,  whereas  by  the  law 
of  the  land  the  said  judgment  ought  to  have  been  given  for  the  said 
D.  D.  against  the  said  A.  A.  And  the  said  D.  D.  prays,  that  the 
judgment  aforesaid,  for  the  errors  aforesaid,  and  other  errors  in  the 
record  and  proceedings  aforesaid,  may  be  reversed,  annulled,  and 
Utogether  held  for  nothing,  and  that  he  may  be  restored  to  all  things 
Which  he  bath  lost  by  occasion  of  the  said  judgment,  &c. 

« 

Joinder  in  er-       JoiNDEiu     And  hereupon,  afterwards,  to  loitj  on  &c.,  the  said 
^^'  A.  A.  freely  comes  here  into  Court,  and  says,  that  there  is  no  error, 

either  in  the  record  and  proceedings  aforesaid,  or  in  giving  the  judg- 
ment aforesaid ;  and  he  pra^s,  that  the  Court  of  Sec.  may  proceed 
to  examine,  as  well  the  record  and  proceedings  aforesud,  as  the 
matters  aforesaid  above  assigned  for  error,  and  that  the  judgment 
aforesaid,  in  form  aforesaid  given,  may  be  in  all  things  affirmed^  &c 
Tidd's  Prac.  Forms,  490,  498. 

« 

2.  In  Fact. 

Iv  FACT.  Assignment.    Afterwards,  to  toit^  on  &c.,  comes  the  said  B., 

Afldgnment  in  ^^^  ^^  ^  ideot,  by  A.  B.,  the  friend  of  said  B.,  by  the  Court  here 
a  pleaof  dower  of  ideocy  and  appeaiance  by  attorney. 
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specially  admitted  for  the  said  B.»  and  says,  that  in  the  record  and  Ih  vact« 
proceeding  aforesaid,  and  also  in  giving  the  judgment  aforesaid,  ther^ 
IS  manifest  error  in  this,  to  imtj  that  she  the  said  B.  is,  and  on  the 
day  of  suing  out  the  original  writ  of  the  said  F.,  and  also  from  the 
time  of  her  nativity  continually,  hitherto,,  was  a  fool  and  an  ideot, 
never  enjoying  lucid  intervals,  so  that  she  neither  is  nor  was  suffi- 
cient to  manage  her  said  manors,  messuages,  lands,  tenements, 
goods,  and  chattels ;  and  it  appears  in  the  said  record,  that  she  the 
said  B.  appeared  in  the  said  plea,  by  £f.  f  .,  then  her  tUtomeyj  and 
pleaded  m  bar  of  said  dower,  demanded  by  the  said  F.  in  the'  said 
plea,  in  the  form  above  specified  in  the  said  record ;  whereas,  by 
the  law  of  the  land,  the  said  B.  ought  to  have  appeared  and  pleaded 
in  the  said  plea  by  her  friend,  and  not  by  the  said  H.  K.  her  attor- 
ney ;  and  therefore,  inasmuch  as  the  said  B.  appeared  in  the  said 
plea  and  pleaded  in  ba,r  of  the  said  dower,  in  form  aforesaid,  by.her 
said  attorney,  and  not  by  her  friend,  as  by  the  law  of  the  land  she 
ought  to  have  appeared  and  pleaded  in  bar  of  the  said  dower,  the 
said  B.  says  that,  in  the  record  and  proceedings  aforesaid,  there  is 
manifest  error,  and  she  prays  that  the  judgment  aforesaid,  for  the 
error  aforesaid,  may  be  revoked,  annulled,  and  altogether  held  for 
nothing ;  and  that  she  the  said  B.  may  be  restored  to  all  things, 
which  she  has  lost  by  occasion  of  the  judgment  aforesaid* 

Replication.  And  the  said  F.  says,  that  by  reason  of  any  thing  Replication, 
by  the  said  B.  above  for  error  assigned,  the  judgment  aforesaid  ^^^  ^  '^^*» 
ought  not  to  be  reversed,  or  annulled,  because  she  says,  that  the 
said  B.,  at  &c.,  in  the  said  record  abovementioned,  from  the  time 
of  her  nativity,  was  and  condnued  of  sound  and  whole  mind  and 
understanding,  until  the  23d  day  May  &£c.,*fa  day  after  the  cam' 
mencement  of  the  actiojij)  on  which  day  the  saia  B.,  at  &c.  aforesaid, 
tnerely  by  the  visitation  of  God,  became  of  unsound  mind,  and  has 
always  continued  so,  from  thence  hitherto ;  tvithotU  this,  that  the 
said  B.,  from  the  time  of  her  nativity,  was  a  fool  and  an  ideot,  as  the 
said  B.  has  above  alleged  ;  and  this  she  is  ready  to  verify  :  Where- 
fore she  prays  judgment,  and  that  the  judgment  aforesaid  may  be 
affirmed,  and  stand  and  remain  in  full  force,  rigor,  and  effect.    *  * 

Issue.     And  the  said  B.  by  the  said  A.  B.,  her  said  friend,  af  lasne. 
before  says,  that*  she  the  said  B.,  from  the  time  of  her  nativity 
hitherto,  was  a  fool  and  an  ideot,  as  the  said  B.  has,  in  the  assigay 
ment  of  the  said  errors,  alleged  ;  and  this  she  prays  may  be  inquired 
of  by  the  country.     2  Saund.  332,  333. 

NoTx. — ^It  18  held,  that,  if  an  ideot  sae,  h«  must  appear  in  pertonj  ^nd  any 
one  who  prays  to  be  admitted  as  bis  friend,  may  sue  for  him ;  so,  if  an  action 
be  ag'aiast  him,  he  must  appear  in  perton^  and  any  one  who  can  make  a 
better  defence,  shall  be  admitted  to  defend  him ;  but  a  Umaiic^  or  one  who 
become*  non  compos  menHs,  must  appear  by  guardian^  if  he  be  within  ag^e, 
and  b^  attorney,  if  he  be  of  fuU  age.  4  Rep.  124  b.  Beveriy^s  Case ;  2 
Saund.  333,  note  4. 

ADDrrKWAL  JVOTE. 

In  MiicheU  etalLr.  Kingmany  5  Pick.  431,  it  is  held,  that  a  person  non 
compos  mefUw,  has  no  right  to  appear  and  plead  by  attorney.  If,  at  the  trial, 
he  appears  to  be  still  non  compos^  the  plea  by  attorney  may  be  treated  as  a 
nullity ;  and  a  guardian  will  be  appointed,  who  will  be  entitled  tp  plead  de 
novo. 
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In  fact.  AssigI^mbnt.    Afterwards,  to  wity  on  &c.,  comes  the  sttd  D*, 

Aflsigiimeiit  of  Snd  says,  that  in  the  record  and  proceedings  aforesaid,  and  abo  in 
y^^^  ^^  gi^S  ^  judgment  aforesaid,  there  is  manifest  error  in  this,  to  tritj 
that  be  the  said  D.  D.  appeared  in  the  suit  aforesaid,  by  E.  F.  his 
attorney ;  nevertheless  the  said  D.  D.,  at  the  tirae  of  his  said  ap- 
pearance, and  also  at  the  time  of  giving  the  judgmeut  liforesaid,  was 
under  the  age  of  twenty-one  years,  to  tvity  of  the  age  of  8cc.,  and  no 
more,  to  mtf  at  &c. ;  in  which  case  the  said  D.  oii^t  to  have  been 
admitted  to  appear  in  the  court  aforesaid,  to  defend  the  suit  afore* 
said,  by  his  guardian,  and  not  by  his  attorney ;  therefore  in  that 
there  is  manifest  error;  and  this  he  the  said  I),  js  ready  to  verify  : 
Wherefore  he  prays  that  the  judgment  aforesaid,  for  the  error  afore- 
said, may  be  revoked,  annulled,  and  altogether  held  for  nothing; 
and  that  he  may  be  restored  to  all  things,  which  he  hath  lost  by  oc- 
easjpn  of  the  judgment  aforesaid,  be. 

JM>c*tion;  REPLICATION.  And  hereupon  the  said  A.  freely  here  in  Court 
"**•  comes  and  says,  that  by  reason  of  any  thing  above  for  error  assign- 
ed, the  judgment  aforesaid  ought  not  to  be  revoked,  annulled,  or 
held  for  nothing,  because  he  says,  that  the  said  D.  at  the  time  of  his 
said  appearance,  to  wU^  in  the  term  of  &c.,  and  also  at  the  time  .of 
giving  the  Judgment  aforesaid,  was  of  the  full  age  of  twen^-one 
years,  to  wit^  at  Szc.  aforesaid ;  and  of  this  he  the  said  A.  puts  turn- 
self,  upon  the  country,  d&c.    Tidd's  Prac.  Forms,  485. 

AMignmcnt  of  ASSIGNMENT.  Afterwards,  to  wity  on  8cc.,  come  D.,  and  £•  his 
Se  drfenduit  ^^®»  which  said  E.  was  and  is  impleaded  in  this  suit  by  the  name  of 
at  the  time  of  £.  F^  in  their  proper  persons,  and  say,  that  in  the  record  and  pro- 
biioging  the  ceedings  aforesaid,  and  also  in  giving  the  judgment  aforesaid,  there  is 
action.  manifest  error  in  this,  io  vnty  that  before  the  day  of  exhibiting  the  bill 

(or  suing  out  the  original  writ)  of  the  said  A.  against  the  said  E.  by  the 
name  of  E.  F.,  and  before  the  givingof  the  judgment  aforesaid,  to  untj 
on  &c.,  at  &c.,  aforesaid,  the  said  E.  intermarried  with  and  took  to 
husband  the  said  D.,  and  that  she  the  said  E.  at  the  time  of  exhib- 
iting the  bill  (or  suing  out  the  original  writ)  aforesaid,  and  also  at  the 
time  of  giving  the  judgment  aforesaid,  was  and  yet  is  covert  of  the 
said  D.,  then  and  yet  her  husband,  to  wity  at  &c.  aforesaid ;  there- 
fore in  that  there  is  manifest  error ;  and  this  they  the  said  D.,  and  E. 
his  wife,  are  ready  to  verify :  Wherefore  they  pray  that  the  judgment 
aforesaid,  for  the  error  aforesaid  may  be  revoked,  annulled,  and  alto- 
gether held  for  nothing,  and  that  they  may  be  restored  to  all  things, 
which  they  have  lost  by  occasion  of  the  judgment  aforesaid  •  &c. 

RepUcatioii  REPLICATION.     And  hereupon  the  said  A.^  (reely  here  in  Court 

thereto.  eomes  and  says,  that  by  reason  of  any  thing  above  for  error  asdgned, 

die  judgment  aforesaid  ought  not  to  be  revoked,  annulled,  or  held  for 
nothing,  because  he  says,  that  the  said  E.  at  the  dme  crif  exhibitbg 
the  bill  (or  suing  out  the  original  writ)  aforesaid,  waa^  not  nor  is 
covert  of  the  said  D.,  in  manner  and  form  as  the  said  J),  and  E. 
have  above  alleged ;  and  of  this  he  the  said  A.  puts  himself  upon  the 
country,  Stc.    Tidd's  Prac.  Forms,  486,  487. 

Aflsipment  of  AssiGNinjNT.  Afterwards^  to  tri/,  on  &c.,  comes  the  said  D. 
^ti^b^(^  and  says,^  that  in  die  record  and  proceedings  aforesaid,  and  also  ia 

trial,  and  award  of  $cvrc  fadat  to  his  executor. 
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giving  the  judgment  aforesaid,  there  is  manifest  error  in  this,  io  vnt^  in  vact. 
ttiat  by  the  record  aforesaid  it  appears,  that  the  judgment  aforesaid, 
in  form  aforesaid  given,  was  given  for  the  said  A.  against  the  said  D. 
in  the  plea  aforesaid ;  when  in  truth  and  in  fact,  the  said  A.,  in  the 
plea  aforesaid  named,  before  the  trial  of  the  issue,  joined  in  ihe 
record  aforesaid,  between  the  parties  aforesaid,   and   before  the 

g'ving  of  the  iudgment  aforesaid,  to  toit,  on  8cc.,  at  &c.,  died ;  there- 
re,  in  that  there  is  manifest  error ;  and  this  he  the  said  D.  is  ready 
to  verify :  Wherefore  he  prays  that  the  judgment  aforesaid,  for  the 
error  aforesaid,  may  be  revoked,  annulled,  and  altogeth^  held  for 
nothing,  and  that  he  may  be  restored  ^to  all  things  which  he  hath 
lost  by  occasion  of  the  said  judgment,  &c. ;  and  the  said  D.  also 
prays,  the  writ  of  &c.,  to_£ive  notice  to  &c.,  and  &c.,  executors  of 
the  last  will  and  testament  of  the  said* A.,  that  they  be  before  our 
said  Court  at  &;c.,  on  &c.,  to  hear  the  record  and  proceedings  afore-* 
said,  and  the  matter  above  assigned  for  error,  and  it  is  granted  to 
him,  &c.    Tidd's  Prac.  Forms,  487. 

AssiGNHENT.    Afterwards,  to-  trit.  on  Sec.,  comes  the  said  D.,  Asucnment  of 
and  says,  that  in  the  record  and  proceedings  aforesaid,  and  also  m  one  oF^e  de- 
giving  the  judgment  aforesaid,  there  is  manifest  error  in  this,  to  wit^  fenaanta  in  the 
that  by  the  record  aforesaid,  it  appears,  that  the  judgment  aforesaid,  action. 
in  form  aforesaid  given,  was  given  for  the  said  A.,  as  well  against 
the  said  E.  as  against  the  said  D. ;  when  in  truth  and  in  fact,  the 
said  E.,  in  the  plea  aforesaid  named,  before  the  trial  of  the  issue 
joined  in  the  record  aforesaid,  between  the  parties  aforesaid,  and 
before  the  giving  of  the  judgment  aforesaid,  to  unV,  on  Sic.,  at  &c«, 
died ;  therefore,  in  that  there  is  nninifest  error ;  and  this  he  the  said 
D,  is  ready  to  verify :  Wherefore  he  prays,  that  the  judgment  afore- 
said, for  the  error  aforesaid,  may  be  revoked,  annulled,  and  alto- 
gether held  for  nothing,  and  that  he  may  be  restored  to  all  things, 
which  he  hath  lost  by  occasion  of  the  judgment  aforesaid,  &c. 

Replication.    And  the  said  A.  comes  and  says,  that  notwith-  S??***^^  ^^ 
standing  any  thing  above  for  error  assigned,  the  judgment  aforesaid  j^  yet^allye ; 
ought  not  to  be  revoked,  annulled,  or  held  for  nothing,  becadse  he  with  traverse 
says,  that  the  said  £.,  in  the  plea  aforesaid  named,  is  yet  living,  and  ^^^  ^®^^' 
in  full  life,  to  wit^  at  &c. ;  vnthout  this^  that  he  said  E.,  before  the 
trial  of  the  issue  aforesaid,  joined  in  the  said  record  between  the 
parties  aforesaid,  died,  in  manner  and  form  as  the  said  D.  hath 
above  alleged ;  and  this  he  the  said  A.  is  ready  to  verify :  Where- 
fore he  prays  that  the  judgment  aforesaid  may  be  in  all  things  af- 
firmed, &z;c. 

Rejoinder.     And  the  said  D.,  as  before,  says,  that  the  said  E.,  Rejoinder  on 
before  the  trial  of  the  issue  aforesaid,  joined  in  the  said  record  be-       travene. 
tween  the  parties  aforesaid,  died,  in  manner  and  form  as  he  the  said 
D.  hath  above  alleged ;  and  this  he  the  said  D.  prays  may  be  in- 
quired of  by  the  counUy,  fac.     Tidd's  Prac.  Forms,  488,  489. 

Note. — ^When  the  issue  is  upon  the  life  or  death  of  a  party,  the  person 
who  asserts  the  death  must  make  proof  of  it ; .  for  the  presumption  is,  that 
the  party  is  alive.    Wilton  v.  Hodgeiy  2  East,  313. 
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3.  Release. 

Relbasb.  Plea.     And  the  said  A.  B.  comes  and  says,  that  the  said  C.  D. 

Plea.  A  release  ought  not  further  to  prosecute  or  maintain  his  writ  of  error  aforesaid 
of  errors.  againt  him  the  said  A.  B.,  because  he  says,  that  after  the  judgment 

aforesaid,  in  form  aforesaid  recovered,  and  before  the  day  of  suing 
out  the  said  writ  of  error,  to  witf  on  &c.,  at  <S^.,  he  the  said  C.  D., 
by  the  name  of  &c.,  by  his  certain  writing  of  release,  sealed  with 
the  seal  of  him  the  said  C.  D.,  and  to  the  Court  of  Sic.,  now  here 
shown,  the  date  whereof  is  the  same  day  and  year  aforesaid,  did 
remise,  release,  and  forever  quit-claim  to  the  said  A.  B.,  by  the 
name  of  <S^.,  bis  heirs,  executors,  and  administrators,  all  and  all 
manner  of  error  and  errors,  writ  and  writs  of  error,  and  all  benefits 
and  advantages  of  the  same,  and  all  misprisions  of  error  and  errors, 
defects  and  imperfections  whatsoever  had,  made,  committed,  omit- 
ted, done,  or  suffered  in,  about,  touching,  or  concerning  the  judg- 
ment aforesaid,  obtained  against  him  the  said  C.  D.  by  the  sud 
A.  B.,  in  the  said  &c.  term,  then  last  past  in  the  said  Court  of  &c., 
for  &c.  dollars  of  debt,  besides  costs  of  suits,  or  in,  about,  touch- 
ing, or  concerning  any  warrant,  process,  original,  declaration,  plea, 
entry,  or  other  proceeding  whatsoever,  of,  or  in  any  maimer  coa- 
cerning  the  same  Judgment,  as  by  the  said  writing  of  release  more 
fully  appears ;  and  this  he  the  said  A.  B.  is  ready  to  verify  :  Where- 
fore he  prays  judgment,  if  the  said  C.  D.  ought  further  to  prose- 
cute or  maintain  his  writ  of  error  aforesaic^  against  him  the  said 
A.  B.,  &c. 

Replication.  REPLICATION.     And  the  said  C.  D.  says,  that  he,  notwithstanding 

Non  est  fac-     ^^y  ^jjj^g  jjy  ^^  ggjj  ^^  3^  j^  |jjg  gj^j j  ^^^^  above  alleged,  ought  not 

to  be  barred  from  further  proscutin^  and  maintaining  his  writ  of 
error  aforesaid,  against  the  said  A.  B.,  on  the  judgment  aforesaid, 
because  he  says,  that  the  said  writing  of  release  by  him  the  said 
A.  B.  in  manner  and  form  aforesaid  above  pleaded  in  bar  of  the 
errors  aforesaid,  by  the  said  C.  D.  above  assigtied,  is  not  the  deed 
of  him  the  said  C.  D. }  and  this  he  the  said  C.  D.  prays  may  be 
inquired  of  by  the  country,  &c.     Tidd^s  Prac.  Forms,  500, 501  • 
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1.  Pleadings  in  a  Writ  of  Entry. 

1.  The  genera]  issue  is  nul  disseisin.  By  this  plea,  the  tenant 
admits  himself  to  be  tenant  of  the  freehold,  and  is  consequently  es- 
topped thereby  to  show,  that  he  is  -only  tenant  at  will.  4  Mass.  R. 
443.  So,  under  this  plea,  non-tenure  cannot  be  giren  in  evidence. 
14  Mass.  R.  409.  Under  this  issue,  if  the  demandant  shows  his 
seisin  within  the  time  alleged  in  his  count,  t.  e.  thirty  years,  he  must 
recorer,  unless  the  tenant  can  show,  that  his  entry  was  just,  or  by 
judgment  of  law ;  these  being  all  the  points  put  in  issue  by  this  plea. 
The  tenant  cannot  give  in  evidence,  under  this  plea,  a  title  under 
which  he  does  not  claim,  unless  it  be  to  rebut  the  demandant's  evi- 
dence of  seisin.    6  Mass.  R.  418. 

Where  the  demandant  makes  out  a  title  to  part  only  of  the  land, 
which  he  claims,  he  shall  have  judgment  for  that  part  2  Pick.  387 ; 
3  Pick.  52.  So,  if  the  demandant  counts  as  if  sole  seised,  when,  in 
fact,  she  is  co-heir  with  others,  on  nul  disseisin  pleaded,  she  shall 
recover  according  to  her  title,  if  it  appears  from  her  own  showing, 
that  she  is  merely  a  coparcener.  But  if  she  proves  a  seisin  in 
fiict,  without  showing  that  she  has  a  mere  joint  title  with  others, 
she  shall  recover  the  whole  as  against  one,  who  has  no  title  at  all. 
2  Pick.  387. 

With  this  plea,  the  tenant,  by  leave  d&c,  may  plead  a  release  to 
him,  being  in  possession,  by  the  demandant,  and  this  will  be  a  suffi- 
cient bar.  7  Mass.  R.  76.  And  a  replication,  that  before  the  com- 
mencement of  the  action,  the  demandant  had  conveyed  his  right  to  a 
third  person,  and  that  the  action  is  now  brought  in  the  demandant's 
name,  for  his  benefit,  is  bad.  Ibid,  But  the  defendant  cannot  join 
with  this  plea,  nul  disseisin,  a  plea,  that  the  demandant  was  never 
seised  in  manner  and  form,  d&c.  Because  it  traverses  an  allegation 
in  the  count,  which  is  put  in  issue  by  the  first  plea.    6  Mass.  R.  6. 

2.  The  tenant  may  also  plead  in  bar  a  conveyance  by  the  demandant^ 
to  a  third  person,  under  whom  the  tencmt  does  not  claim.  For,  if  the 
demandant  have  no  right,  he  cannot  draw  into  question  the  tenant's 
seisin.    6  Mass.  R.  418.    But  the  demandant  may  reply,  theU  nothing 
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RsAii  AC-       passed  hy  such  cowoeyance*    "  For  there  is  no  scintilla  of  law,  that  a 

Tioivs.  mzHj  having  a  right  to  recover  in  a  real  action,  is  barred  by  the  execu* 

tion  of  a  deed,  purporting  to  be  a  conveyance,  but  by  which  his  right 

did  not  pass,  unless  by  way  of  estoppel  as  between  the  parties  to  the 

^  deed."    By  Parsons  C.  J.    Ibid.    See  5  Johns.  489. 

3.  So,  where  the  tenant  pleaded  to  a  writ  of  Entry  in  the  per^  that 
the  ancestor  of  the  tenant,,  whose  heir  the  tenant  is,  recovered  judg- 
ment for  costs  against  the  present  demandant,  in  a  writ  of  formedon 
in  the  descender,  brought  by  the  demandant  for  the  same  lands,  it 
was  held  a  good  bar.  Because  in  both  cases,  if  the  demandant  proves, 
that  the  ancestor  was  seised,  and  died  seised ;  that  he  made  his  will ; 
that  it  was  proved ;  that  a  fee  tail  was  created  by  it,  and  vested  in 
the  demandant's  father ;  that  the  demandant's  father  entered  and  be- 
came seised,  and  died  so  seised ;  and  that  the  demandant  was  his 
eldest  son  and  heir  male ;  he  must  recover.  The  evidence  and  facts 
to  be  proved,  in  both  cases,  being  the  same,  it  follows,  that  if  the 
demandant  is  barred  in  one  action,  he  must  also  be  barred  in  the 
other,  though  there  is  a  technical  difference  in  the  injuries  complained 
of  in  the  two  cases.  See  the  opinion  of  Sedgwick  J.  at  large,  ia 
Kent  V.  Kent,  2  Mass.  R.  338. 

It  is  no  plea  to  a  writ  of  Entry,  that  the  tenant  is  entitled  to  dower, 
and  is  in  possession  of  an  undivided  third  part  of  the  demanded 
premises  as  her  dower,  with  a  disclaimer  of  the  other  two  thirds,  if  a 
legal  assignment  of  the  dower  is  not  also  shown.  But,  if  properly 
pleaded,  a  legal  assignment  of  dower,  it  seems,  would  be  good  pro 
tanio,  9  Mass.  R.  14.  Qu<sref  for,  if  the  demandant  claims  by  title 
paramount  to  that  of  the  tenant's  husband,  under  whose  aeisin  she 
claims  dower,  what  defence  can  her  dower  be  to  his  action  ? 

Further  detached  Remarks. 

In  the  writ  of  Entry  at  common  law,  if  the  tenant  is  ousted  pending 
the  writ,  by  a  stranger  having  better  title,  this  will  abate  the  writ. 
So,  if  the  land  is  recovered  against  him  by  a  stranger,  unless  it  is  by 
collusion.  But  in  both  cases,  the  fact  must  be  specially  pleaded,  as 
having  occurred  since  the  last  continuance.     14  Mass.  R.  409. 

With  regard  to  the  statute  of  limitations,  if  tenant  for  life  is  dis- 
seised, the  reversioner  may  either  enter  immediately  upon  the  disseisin, 
or  he  may  en^er  after  the  expiration  of  the  life  estate,  and  consequently 
the  statute  of  limitations  begins  to  run  from  the  latter  event  Thus, 
where  a  tenant  for  life  was  disseised,  and  the  disseisor  and  his  heirs 
continued  in  possession  forty  years,  and  until  the  death  of  tenant  for 
life,  and  the  reversioner  brought  a  writ  of  Entry  sur  ^sseisin,  it  was 
held  that  the  reversioner  had  twenty  years  by  the  statute  to  preserve 
his  estate  by  entry.  WalUngford  v.  Heart,  15  Ma3s.  R.  471,  Jenk* 
Cent  254,  and  Shep.  Touch.  14,  were  cited. 

An  entry  on  land  to  take  away  the  statute  of  limitations,  may  be 
made  without  an  express  authority  by  deed,  by  an  agent ;  and  if  no 


REAL  ACTIONS.  381 

one  18  actaaOy  on  the  land,  it  will  be  sufficient,  without  any  express  Rxai*  Ac- 
declaration  of  the  agent's  purpose  or  authority.    4  Pick.  160.  Txovf . 

The  death  of  one  demandant  pending  the  writ,  abates^it,  even  after 
summons  and  severance,  and  on  mere  suggestion.  10  Ck>.  134  a. 
Read  and  Redmonds  Case. 

Where  husband  and  wife,  in  her  right,  recover  judgment  in  a  writ  of 
Entry,  and  he  dies,  she  may  take  out  a  habere  facias  possessionem  in 
the  name  of  both ;  or,  if  the  suggestion  is  made  to  the  Court,  may 
have  it  in  her  own  name.    9  Mass.  R.  160. 

It  may  not  be  amiss,  in  this  place,  to  make  a  few  remarks  upon 
some  pleas,  which  may  equally  be  pleaded  in  almost  all  real  actions. 

1.  Disclaimer. 

The  foundation  of  this  plea  is,  because  the  tenant  shall  not  be  com- 
pelled by  law  to  keep  land  against  his  will.  Vin.  Abr.  Disclaimer  (A.) 
With  regard  to  the  actions  in  which  a  disclaimer  may  be  allowed,  the 
general  rule  is,  that  a  man  may  disclaim,  in  all  actions  where  damages 
are  not  to  be  recovered ;  and  there  the  demandant  cannot  aver  him  to 
be  tenant ;  for  the  demandant,  in  such  case,  may  enter.  But  if  he  dis- 
claims in  an  action  where  damages  are  recoverable,  the  demandant 
may  maintain  his  writ  by  averring  him  to  be  tenant  Vin.  Abr.  Dis- 
claimer (A.  9.) 

A  person  seised  injure  alieno;  or,  an  infant;  shall  not  be  permitted 
to  disclaim.    Ilnd*    See  also  Co.  Litt  103  a. 

The  tenant' of  the  freehold,  and  a  termor  for  years,  and  he  in  re- 
version, may  join  in  disclaiming,  and  they  shall  lose  their  respective 
interests.  See  Vin.  Abr.  Disclaimer  (D.)  But  a  lessee  at  will  cannot 
disclaim.  Ihid,  Nor  can  a  man  disclaim,  when  vouched  because  of 
a  reversion  of  a  lease,  made  by  himself.    Und, 

In  a  real  action  against  two,  if  one  disclaims,  it  is  held  that 
the  other  cannot  disclaim  also;  but  he  may  plead,  that  he  never 
agreed  to  the  feofiment ;  or,  in  case  of  a  descent,  that  he  waived  the 
possession.  Morgan's  Abr.  Abatement,  Part  3,  Div.  3.  In  such 
case,  if  one  disclaims  and  the  other  makes  default,  the  demandant 
shall  have  judgment  against  the  latter  for  the  whole.  Ibid,  cites  Th. 
Dig.  1. 11,  c.  34,  ^  16. 

Where  the  tenant  disclaims,  the  demandant  may  enter  into  the 
land  upon  the  tenant ;  or,  upon  any,  who  is  in  by  him  pending  the 
writ ;  but  he  cannot  enter  upon  one  not  in  by  him.  Vin.  Abr.  Dis- 
clumer  (F.  2.) 

The  judgment  upon  disclaimer  is,  that  the  demandant  take  nothing 
by  his  writ.  And  then  the  demandant  may  enter,  and  if  the  tenant 
brings  an  action,  the  demandant  may  estop  him  by  the  disclaimer. 
See  Ibid.  A  disclaimer,  in  Massachusetts,  may  be  pleaded  in  bar  or 
abatement    See  13  Mass.  R.  439. 
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^Jl^"'  '  2.  Non-Tenure. 

If  the  respondent  pleads  non^ewure^  the  ^writ  abates.  Non-tenare 
is  either  general  or  special.  General,  where  the  respondent  does  not 
hold  at  all ;  special,  where  he  is  not  tenant  of  the  freehold.  In  the 
first  instance,  he  need  not  show  who  is  tenant  But  when  he  pleads 
nanrtenure  specially,  there  he  must  show  who  is  tenant  of  the  freehold. 
So,  if  he  pleads  non-tenure  of  parcel,  it  seems,  he  must  show  who  is 
tenant  of  that  parcel,  though,  if  such  person  is  not  tenant,  it  is  held 
not  to  be  material ;  for,  the  demandant  ought  to  answer  to  the  nan' 
tenure.  And,  it  seems,  the  demandant  may  reply,  that  he  is  tenant^ 
whether  damages  are  recoverable  in  the  particular  action  (Mr  not  If 
the  judgment  is  for  the  defendant,  it  shall  be  that  he  go  quit ;  but  the 
demandant  may  enter.  Non-tenure  should  be  pleaded,  as,  at  the 
time  of  pleading,  in  the  present  tense.  It  b  not  sufficient  to  plead, 
that  he  was  not  tenant  at  the  purchase  of  the  writ.  I  Mod.  218.  It 
must  also  be  pleaded,  that  he  was  not  tenant  at  the  time  of  the  pur- 
chase of  the  writ  But  if  he  pleads,  that  he  was  not  then  tenant,  and 
shows  who  was  tenant  at  that  time,  it  will  be  sufficient  See  1  Mod. 
181.  And  for  the  general  doctrine  on  this  subject  ^  su  Morgan*  s  Abr» 
Abatement,  Part  3,  Div.  5 ;  Yin.  Abr.  Non-Tenure,  A,  B,  C,  &c. 

Where  non-tenure  is  pleaded,  without  disclaimer,  nothing  is  dis- 
owned but  the  freehold,  and  as  the  defendant  may  still  hare  a  rever- 
sion in  fee,  upon  non-tenure  so  pleaded  alone,  the  demandant  cannot 
enter;  he  may  therefore  maintain  his  writ;  but  if  non-tenure  is 
pleaded  with  a  disclaimer,  there'  the  demandant  cannot  maintain  his 
writ,  (except  where  damages  are  recoverable,  for  the  purpose  of  re- 
covering them,)  because  the  tenant  disclaims  the  whole,  and  the 
demandant  may  consequently  enter.    See  Yin.  Abr.  Formedon  (M.) 

In  Massachusetts,  it  now  seems  to  be  settled,  that  non-tenure  maj 
be  pleaded  in  bar,  as  well  as  in  abatement  14  Mass.  R.  239,  411. 
Though  it  was  once  held,  that  it  could  not  be  pleaded  in  bar. 
11  Mass.  R.  217. 

And  it  seems,  in  this  State,  non-tenure  may  be  pleaded  with  or 
without  a  disclaimer.     3  Mass.  R.  313 ;  14  Mass.  R.  151. 

It  is  also  held,  that  non-tenure  specially  pleaded  in  abatement  to  a 
writ  of  formedon  in  the  remainder,  is  good  without  disclaimer,  not- 
withstanding the  statute  regulating  costs.     14  Mass.  R.  151. 

Special  non-tenure  may  be  pleaded  in  bar  as  well  as  in  abatement, 
and  it  is  not  necessary  to  state  what  title  the  person  has  under  whom 
the  tenant  holds.    5  Pick.  238 ;  14  Mass.  239. 

3.  Entire  Tenancy, 

Where  a  real  action  is  brought  against  several,  one  of  whom  is  sole 
seised  of  the  whole,  or,  of  parcel  of  the  land  demanded,  this  is  a  proper 
plea  to  the  writ    Here  there  may  be  several  cases. 
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1.  If  two  are  sued,  and  each  takes  the  entire  tenancy  Upon  himself,  Rsax.  ac- 
and  pleads  in  bar,  the  demandant  must  maintain  his  writ,  t.  e.  must  ^'^''"* 
reply  that  they  hold,  as  he  has  alleged  in  his  writ ;  otherwise,  the  writ 

will  abate.     See  howerer  Dyer,  244  a,  pi.  59,  where  it  is  held,  that 
the  demandant  may  elect  either  of  them,  as  tenant,  at  his  peril. 

2.  But  in  such  case,  if  one  makes  default,  pleads  non-tenure,  or 
says  nothing,  and  the  other  takes  the  entire  tenancy  upon  himself,  the 
demandant  need  not  maintain  his  writ,  but  may  receive  him  as  tenant, 
and  answer  his  bar ;  but  he  may  maintain  his  writ,  if  he  wiU.  But, 
if  the  demandant  confesses,  that  one  had  nothing,  the  writ  shall 
abate. 

JPor  the  foregoing  doctrine  generally  ^  see  Morgan's  Abr.  Abatement, 
Part  3,  Dir.  4 ;  Yin.  Abr.  Joint-Tenants  (I.  b.) 

4.  Several  Tenancy, 

If  a  real  action  be  sued  against  sereral,  it  may  be  pleaded  in  abate- 
ment, that  they  hold  severally ;  and  this  will  abate  the  writ,  because 
having  several  titles,  they  cannot  answer  in  common.  So,  it  may  be 
pleaded,  that  one  of  them  holds  parcel  of  the  land  demanded,,  in 
severalty  ;  but  whether  this  shall  abate  the  writ  for  the  whole,  or  only 
pro  tanto^  qu<Bre. 

It  is  held,  that  where  several  tenancy  is  pleaded  to  parcel,  the 
tenant  ought  to  plead  to  the  action,  or  vouch ;  and  then  the  demand- 
ant must  maintain  his  writ,  though  the  plea  does  not  conclude  to  the 
writ  But  where  the  action  is  against  husband  and  wife,  several  tenancy 
is  no  plea* 

For  the  general  doctrine^  see  Morgan^s  Abr.  Abatement,  Part  3, 
Div.  7 ;  Yin.  Abr.  Joint-Tenants  (H.  b.) 

5.  Joint-Tenancy, 

If  one  joint-tenant  is  sued  alone,  he  may  plead,  that  he  holds  joint- 
ly with  another  not  named ;  or,  in  abatement.  So,  he  may  plead 
jointrtenancy  with  his  wife  not  named.  It  is  held,  if  A.  plead  joint- 
tenancy  with  B.  in  abatement,  and  afterwards  there  is  another  writ 
against  A.  and  B. ;  A.  and  B.  may  plead  jointrtenancy  with  D.  in 
abatement  of  the  second  writ.  See  41  Edw.  3, 4,  pi.  11 ;  45  Edw. 
3, 17  pi.  1 ;  39  Edw.  3,  36  a,  b,  cited  at  large  in  Morgan's  Digest, 
Abatement,  Part  3,  Div.  2,  (G.)  35. 

So  one  tenant  (parcener)  may  plead  in  abatement  of  a  real  action, 
that  he  is  not  able  to  answer,  without  another  not  named  ;  who  hath 
equal  right  with  himself.  But,  it  may  be  replied,  that  partition  has 
been  made  between  them,  upon  which  they  will  be  held  to  answer 
over.  It  is  supposed  upon  demurrer.  See  Ibid.,  where  this  subject  is 
treated  at  large.     See  also,  Yin.  Abr.  Joint-Tenants  (D.  b.) 

With  regard  to  joinder  in  real  actions  generally,  it  is  held,  that 
where  persons  are  severally  seised  in  different  parcels  of  land,  they 
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cannot  join  in  one  writ  of  Entry.  Nor  can  a  demandant  have  a  writ 
against  one  as  a  disseisor,  and  against  another  in  the  per.  On  the 
other  hand,  if  one  is  disseised  by  one  or  more,  he  must  sue  all  jointly; 
or,  if  one  disseisor  conreys  to  two  or  more  jointly,  they  must  all  be 
sued  together.     Famimt  ▼.  Abbots  12  Mass.  R.  474. 

6.  Alienage. 

This  plea  of  alien  friend,  must  allege,  that  the  supposed  alien  was 

bom  without  the  allegiance  of  the  Commonwealth.    To  this  the 

plaintiff  may  reply,  1.  Naturalization.  9Mass.R.460filtfis2ieT.liarlm. 

2.  That  though  born  without  the  allegiance  of  the  Commonwealth, 

he  was  an  inhabitant  of  Massachusetts  at  the  ratification  of  the  treaty 

of  peace  between  the  United  States  and  Great  Britain.    3.  That  he 

is  a  citizen  of  some  other  of  the  United  Stafbs,  &c.    9  Mass.  R.  454. 

As  respects  this  last,  see  the  note  under  the  form  of  the  plea  of  AUenf 

aget  INFRA. 

The  forms  of  the  pleas  alluded  to,  translated  for  this  purpose  from 
Rast.  Ent.,  are  here  subjoined. 

Plea.  And  the  said  C.  says,  that  he  is  sole  tenant  as  of  freehold, 
of  the  said  (demanded  premises)  with  the  appurtenances,  and  was 
sole  tenant  thereof  on  the  da^y  of  the  purchase  of  the  demandant's 
writ ;  without  this,  that  the  said  D.  ever  had  any  thing  in  the  same  ; 
and  he  says,  that  he  did  not  disseise  the  said  A.  of  the  said  {demanded 
^premises)  as  the  said  A.  by  his  said  writ  above  supposes ;  and  this  he 
IS  ready  to  rerify  :  Wherefore  he  prays  judgment,  if  the  said  A.  his 
action  aforesaid  thereof  against  him  ought  to  have  or  maintain. 

Plea.  And  the  said  C.  and  D.,  by  F.  their  attorney,  come  and 
defend  their  right,  and  the  said  D.  says,  that  he  cannot  yield  up  (the 
demanded  premises)  with  the  appurtenances,  to  the  said  A^  because 
he  the  said  D.  says,  that  he  is  not,  and  on  the  day  of  the  purchase 
of  the  demandant's  writ,  or  at  any  time  afterwards,  was  not  tenant  of 
the  same  (demanded  premises^  d&c.)  as  of  freehold ;  nor  ever  after- 
wards had  or  claimed,  nor  now  has  or  claims  to  have  any  thing  there- 
in, but  wholly  disclaims  to  have  any  thing  in  the  same ;  and  thia  he 
is  ready  to  verify :  Wherefore  he  prays  judgment  of  the  unity  &c. 

Replication.  And  the  said  A.  says,  (precludi  non,)  because  he 
says,  that  the  said  C.  unjustly  d&c.  disseised  him  o£  the  (demanded 
premises)  in  manner  and  form  as  the  said  A.  has  set  forth  in  his  writ ; 
and  this  he  prays  may  be  inquired  of  by  the  country,  &c.  See  Rast. 
Ent  Fo.  260  b.    See  13  Mass.  R.  439. 

Note. — Disdaimer  may  be  pleaded  concieely  ffi/tu : — beoame  he  says,  that 
at  the  time  of  suing  out  the  demandant's  original  writ,  he  had  not,  nor  at 
any  time  since  hath  had,  and  now  hath  not,  any  estate  in,  or  claim  to,  or 
possession  of,  the  said  demanded  premises,  or  any  part  thereof;  and  this  he 
is  ready  to  verify :  Wherefore,  iui. 

Plea  in  a  real  PtBA.  And  the  said  W.  and  A.,  by  J.  H.  their  attorney,  come  &c, 
•^^on  ^ffunst  and  the  said  W.,  as  to  the  said  messuage  &c,  in  the  said  demand 
^^^J^,^^'^'*^  specified  dc«.,  saith,  that  he,  on  the  day  of  suing  forth  the  origioml 
^^^'  writ  of  the  said  demandant,  and  always  afterwards,  was,  and  still  is, 

sole  tenant  of  the  said  messuage  d&c,  as  of  freehold  ;  without  this, 
that  the  said  A.  (the  ather^  tenant)  had  any  thing,  either  on  the  day 
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of  saing  forth  the  said  ori^nal  writ,  or  ever  afterwards,  in  the  said  Rsai.  ac- 
messuage  &c.,  or  any  part  thereof;  and  this  he  is  ready  to  verify  :  tiow. 
Wherefore  he  prays  judgment  of  the  writ,  &c.     And  as  to  the  said 
messuage  d&c,  the  said  W.  vouches  to  warranty,  &c. 

The  other  tenant,  in  like  manner,  pleads  several  tenancy  to  the  resi^ 
due  of  the  lands  demanded,  and  vouches  another  person.  See  Lutw. 
11,  12. 

f  Plea.  And  the  said  D.,  by  E.  F.  his  attorney,  comes  and  defends  piea.  Non- 
his  right,  when  &c.,  and  says,  that  he  cannot  render  the  tenements  tenure, 
aforesaid  with  the  appurtenances,  to  the  said  A.,  because  he  says,  that 
he  is  not,  nor  on  the  day  of  the  purchase  of  the  writ  of  the  said  A., 
nor  at  any  time  afterwards,  was  tenant  of  the  said  tenements  with  the 
appurtenances,  as  of  freehold ;  and  this  he  is  ready  to  verify  :  Where- 
^e  he  prays  judgment,  d&c.    Rast.  Ent.  foiio,  258  b. 

Or  thus, — that  at  the  time  of  suing  out  the  demandant's  writ,  the 
said  D.  did  not  hold,  never  since  has  held,  and  now  does  not  hold  the 
tenements  demanded ;  and  this  he  is  ready  :  Wherefore,  &c.  3  Mass. 
R.  312. 

Note. — ^The  conclusion  may  be  either  to  the  action  or  to  the  writ,  ac- 
cordingly as  it  ia  intended  to  plead  either  in  bar  or  in  abatement. 

f  Plea.     And  the  said  D.  comes  and  defends  his  right,  when  &c.,  Plea.    Joint- 
and  says,  that  on  the  day  of  the  purchase  of  the  demandant's  writ,  he  tenant  not 
held,  and  always  since  has  held   the  premises   therein   demanded,  °^'°^* 
jointly  with  one  £.  F.,  {of  the  gift  and  feoffment  of  one  G.  //.,)  to 
them  and  their  heirs  forever,  which  said  E.  F.  is  yet  surviving  and  in 
full  life,  to  wit,  at  &c. ;  and  this  he  is  ready  to  verify :  Wherefore,  in- 
asmuch as  the  said  E.  F.  is  not  named  in  the  demandant's  writ,  he 
the  said  D.  prays  judgment  thereof,  d&c.     See  Rast.  Ent.  340  b.  > 

• 

Plea.  And  the  said  D.  comes  and  defends  &c.,  when  &c.,  and  says,  Alienage. 
(actio  wnif)  because  he  says,  that  the  said  A-  is  an  alien,  born  without 
this  Commonwealth,  and  is  not  a  citizen  of,  or  owing  allegiance  to 
this  Commonwealth ;  and  this  he  is  ready  to  verify :  Wherefore  he 
prays  judgment,  (si  actio,) 

This  may  be  equally  plead^  in  abatement,  by  altering  the  com- 
mencement and  the  conclusion  from  a  plea  in  Bar  to  a  plea  in 
Abatement 

Note. — ^Though  this  plea  is  drawn  substantially  accordingf  to  the  princi- 
ples laid  down  by  Parsons  0.  J.,  in  Ainslie  v.  Jiartin,  it  may  be  questioned, 
whether  this  madner  of  pleading  is  warranted  by  any  correct  principle. 
Sappoee  A.,  bom  in  Georg-ia,  comes  into  this  Commonwealth,  and  purchases 
land  ;  B.  disseises  him ;  A.  brings  a  writ  of  Entry ;  B.  pleads  in  bar,  that 
A.  was  born  without  this  Commonwealth,  and  is  not  a  citizen  &c.,  agreea- 
bly to  the  above  plea.  Here  B.  may  either  demur ;  or,  he  may  reply, 
that  he  was  born  within  the  United  States,  &c.,  to  wit,  at  &,c. 

Now,  if  be  demurs,  according  to  the  opinion  of  Parsons  C.  J.,  before  al- 
luded to,  the  tenant  must  have  judgment,  and  he  must  lose  his  land,  though 
the  qualification  to  hold  land,  as  stated  in  the  plea,  do  not  apply  to  one  in 
twenty  who  have  such  right.  On  the  other  hand,  if  he  pleads  that  he  was 
bom  within  the  United  States,  to  tctl,  at  &c.,  and  issue  is  joined  upon  it,  he 
may,  it  is  true,  prove  that  he  was  bom  at  any  place  within  the  United 
States  under  the  videlicel ;  but  suppose  he  cannot  prove,  that  he  was  born 
within  the  United  States,  which  may  easily  happen  to  any  one  who  has 
been  twenty  years  absent  from  bis  own  State,  is  it  right  that  he  should  lose . 
his  land  thus  ?  Certainly  not.  On  the  contrary,  every  person  within  the 
United  States,  is  rather  to  be  presumed  to  be  bora  within  the  territory,  un- 
til it  is  shown,  that  he  is  born  without    That  is,  the  tenant  must  prove 
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Rkai.  AC-       affinnatirelj,  that  the  demandant  was  bom  wiflkoat  the  United  Stately  iic^ 

TioNs.  or  must  fail  in  his  defence. 

For  these  reasofks,  it  is  beliered  that  this  plea  in  principle  most  be  bad 
on  demurrer,  and  that  the  correct  mode  of  pleading  woald  be  to  allege 
^*  that  the  demandant  was  bom  without  the  United 'States,  lo  wtf,  at  iic^  and 
is  not  a  citizen  of,  or  owing^  alleg^nce  to  the  United  States ;  ooncliidin|r 
with  a  yerification.  lliis  plea  in  substance  most  be  good,  because  if  tlie 
demandant  is  bom  witiiin  the  United  States,  and  under  allegiance  to  them, 
he  is  entitled  to  hold  land.  But  if  he  is  bom  without  the  United  States, 
and  not  under  any  such  allegiance,  he  is  not  entitled  to  hold  land.  But 
this  is  not  true  with  regard  to  the  plea,  ^  that  the  demandant  was  bom  out 
of  thB  Commonwealth,  and  not  owing  allegiance  to  it,  for  this  maj  rerj 
well  be,  and  yet  be  may  be  entitled  to  hold  real  estate  within  it  Tlie 
'  difference  between  these  two  modes  of  pleading  is,  that  in  the'  fomer  caae, 
the  demandant,  on  issue  joined,  must  prore,  that  be  was  bom  within  the 
United  States,  or  else  must  lose  his  lamd.  In  the  latter  case,  the  tenant 
must  show  that  the  demandant  was  bom  without  the  United  States,  or  he 
must  fail  in  his  defence. 

There  is  a  mariced  difference  between  citizenship  in  another  State,  and 
naturalization  under  the  laws  of  the  United  States.  The  former  ought  to 
be  presumed  till  the  contrary  is  proved ;  for,  a  citizen  of  one  of  the  United 
States  ought  not  to  be  compelled,  eveiy  time  be  changes  his  residence,  to 
carry  a  certificate  of  his  birth  and  citizenship  with  him.  But,  when  it  is 
shown,  that  a  man  is  bom  abroad,  there  can  be  no  intendment,  that  he  has 
been  naturalized.  But,  if  in  fitct  he  has  been  naturalized,  it  will  be  matter 
of  record,  which  he  can  show  without  difficulty.    Ideo  QiMert. 
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?^^  *"  ^^*^-  ^^^  *®  ^"*^  ^-  ^^^  «"^  defends  his  righi,  whea 
Plea.  Nul  dis-  *"^'»  ®?^  ^7^  **'  ^®  ^'^  .°^  disseise  the  said  demandants,  as  they 
seifin.  by  their  writ  and  declaration  aforesaid  above  suppose;  and  of  this 

he  puts  himself  upon  the  country.      Rast.  Ent.  272  b,  275  b, 

278  a. 

V^  Nul  dis-  Plea.  And  the  said  D.  comes  and  defends  8ic.,  when  &c.,  and 
the  former  pleadings  being  waived,  saith,  be  is  not  gtiihy  of  disseis- 
ing the  demandant,  in  manner  and  form  as  he  hath  above  thereof 
declared  aeainst  him ;  and  thereof  puts  himself  upon  the  country. 
lver$  V.  Hooper,  Essex  S.  J.  C,  1801.  T.  Parsoks. 

Note.— These  pleas  are  the  proper  ^^neral  iisues  in  writs  of  Entry  at 
the  common  law  in  Eng^l^nd.  The  forms  of  the  real  actions  in  this  State 
were  not  until  recently  settled  in  exact  conformity  with  those  writs  of  En- 
try ;  but  hive  partaken  partly  of  the  nature  of  deforcement  and  novel  dis- 
seisins. •♦  JW<  guiUy  in  matmer  tmdform^  4pc.,»»  was,  till  latelj,  in  the  most 
general  use,  but  would  now  be  held  exceptionable.  Where  the  defimdant 
claims  title,  there  seems  to  be  no  special  plea  in  bar  in  our  real  actions. 
Every  thin;  may  be  given  in  evidence  under  the  general  issue. 
Plea.    By  -^         •  ,  ♦  ^ 

▼ouehee,  to  Plea.  And  the  said  D.,  as  tenant  by  his  warranty,  defends  his 
totfJ^iSt*^  right,  when  fac.,  and  says,  that  the  said  A,  A.  did  not  dissdse  the 
heir,  nul  di^  ^'^  ^'  ^*  ^^  ^®  tenements  aforesaid,  with  the  appurtenances,  as 

ssisln. 
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the  demandant'  by  his  wrh  and  declaration  aforesaid '  above  sup-  Ovmbbai.  n- 
poees ;  and  of  this  he  puts  himself  qpon  tlie  country.     Rast.  Ent.  *^**' 
281  a ;  Plowd.  407.  8.  P.  a  M. 

'  ,  Com.;  App.  18. 

Plea.     And  thereupon  the  said  D.,  admitted  by  tlie  Court  here  Plea.    By 
to  take  upon  him  the  defence  of  this  action  in  the  rpom  and  stead  ^|>u<:^^f  n^i 
of  the  within  named  C«,  comes  and  defends  &c.,  when  &c.,  and     ^^^""^' 
sajs,  that  the  said  C.  C.  did  not  disseise  the  said  demandant,  as  he 
in  his  declaration  hath  within  declared  against  him ;  and  of  this  he 
puts  himself  upon  the  country.  J.  Sullivan. 

Plva.     And  the  said  D.  and  E.  come  and  defend  be.,  when  Plea,    in  as- 
&c.,  and  say,  "  that  they  have  done  no  injury  nor  disseisin  to  the  "!**  on  intni- 
aforesaid  demandants  touching  the  tenements  aforesaid  put  in  view,  (aj'^^And^of 
and  in  the  plaint  aforesaid  specified ;  and  (a)  of  this,  be.  Plowd.  89.  this  they  put 

themselves  on 
the  assize;  and  the  demandant  likewise."    Rast.  Ent.  78  a,  62b. 

Plea.  And  the  said  W.  comes  and  defends  his  right,  when  and  Plea  in  a  eom- 
wbere  it  shall  behove  him,  and  thereupon  vouches  to  warranty  ^T.  ™°'*  recovery. 
S.,  of  &c.  S.  Whittemore.      '^*^"^^'- 

And  the  said  T.  S.,  who  is  present  here  in  Court  in  his  proper  Wananty. 
person,  freely  warranteth  the  tenements  aforesaid  with  the  appur- 
tenance to  the  said  W.,  and  prays  that  the  said  P.  may  count  against 
him.  T:  Saunders. 

And  hereupon  the  said  P.  demandeth  against  the  said  S.,  Count.  Entry 
tenant  by  his  own  warranty,  the  tenements  aforesaid,  with  the  ^  **>«  P<»*- 
appurtenances,  in  form  aforsaid,  be. ;  whereupon  he  says,  that  he 
himself  was  seised  of  the  tenements  aforesaid,  with  the  appurtenan- 
ces, in  his  demesne  as  of  fee  and  right  in  a  time  of  peace,  within 
thirty  years  last  past,  by  taking  the  profits  thereof  to  the  value  of 
XIO  by  the  year,  and  into  which  the  said  S.  hath  not  entry,  but 
after  the  disseisin  which  H.  H.  thereof  unjustly  and  without  judg- 
ment made  to  the  said  P.  within  the  term  aforesaid,  and  whereof 
the  said  S.  now  deforceth  him,  and  thereupon  he  brineeth  suit  and 
full  proof,  be*  J.  P&octor. 

And  the  said  S.,  tenant  by  his  own  warranty,  defendeth  his  right  Voucher. 
when  and  where  &e.,  and  thereupon  he  further  voucheth  to  warran- 
ty J.  B.,  of  &c.  T.  Saundebs. 

And  the  said  B.,  who  is  present  here  in  Court  in  his  proper  person,  Warranty, 
freely  warranteth  the  tenements  aforesaid  with  the  appurtenances  to 
the  said  S.,  and  prayedi  that  the  said  P.  may  count  against  him. 

John  Bishop. 

And  hereupon  the  said  J.  P.  demandeth  against  the  said  S.,  q^^^^ 
tenant,  be.,  (as  in  the  count  against  T.  S.,  to  suit  and  fuU  proofs 
be.)  J.  Progtob. 

And  the  said  S.,  tenant  by  his  own  warning,  defendeth  the  right,  j^^ 
when  and  where  be.,  and  saith,  that  the  said  H.  did  not  disseise 
the  aforesaid  P.,  in  manner  and  form  as  the  aforesaid  P-^ij^  his  writ 
and  count  aforesaid,  doth  suppose :  and  of  this  he  puts  mmself  on 
the  country.  John  Bishop^ 
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Gjbn muAi.  M-       And  thereupon  the  said  P.  craveth  leave  to  ivapwA  unto  Friday, 

f UK8.  ^^Q  4(1^  ^^y  q[  ijjjg  present  term,  and  he  bath  it,  and  the  same  day 

'™d  d****^^       is  given  to  the  said  S.,  fac. ;  and  the  said  P.  cometh  here  into  Court 

In  contempt^    in  his  proper  person,  on  Friday,  the  4th  day  of  th?s  present  term, 

and  the  said  S.,. though  solemnly  called,  cometh  not  again,  but  hath 

departed  in  contempt  of  the  Court,  and  ma kcth  default ;  whereupon 

it  is  considered,  &c.     Proctor  v.  Wkktemore,  Essex. 

1.  Plea.  To  Plea.  And  now  the  pleadings,  at  the  Court  of  Common  I^eas, 
^'tfi^^p''^^  being  waived  by  consent,  the  said  D.  comes  and  defends  &c.,  when 
by  whom  b.*  ^'y  ^"^  says,  that  the  said  A.  diJ  not  disseise  the  said  B.,  in  man- 
hath  entr^,  did  ner  and  form  as  the  said  B.,  in  his  writ  and  declaration  aforesaid, 
not  disaeue,     j^j^^j^  supposed ;  and  thereof  puts  hirftself  on  the  country.      And 

tlie  said  B.  likewise. 

2.  Plea,  that  Plea.  And  for  a  second  and  further  plea,  by  leave  of  the  Court 
Mid'*traveree8^'  here  pleaded,  the  said  D.  comes  and  defends  &c.,  when  &c.,  and 
that  demand'  prays  judgment  if  the  said  B.  his  action  aforesaid  thereof  agaJnst 
ant  is  heir  him  ought  to  have  or  maintain,  because  he  the  said  D.  says,  that  be 
^^^'  is  the  eldest  son  and  heir  male  of  the  body  of  the  said  R. ;  without 

that,  that  the  said  B.  is  the  eldest  son  and  heir  male  of  the  body  of 
the  said  R.,  as  the  said  B.,  in  his  declaration  aforesaid,  has  alleged  ; 
and  this  he  the  said  D*  is  ready  to  verify :  Wherefore  he  prays 
judgment  if  the  said  B.  his  action  aforesaid  thereof  against  him 
ought  to  have  or  maintain,  and  for  his  costs. 

Replication,  REPLICATION.  And  the  said  B.  says,  he  ought  not  to  be  preclud- 
that  demand-  ed  from  having  and  maintaining  his  action  aforesaid  against  the  said 
msde'  ^.         ^•'  notwithstanding  any  thing  by  the  said  D.,  in  his  second  plea  above 

E leaded,  because  he  the  said  B.  says,  that  he  is  the  eldest  son  and 
cir  male  of  the  body  of  the  said  R.,  as  he  the  said  B.  hath  above 
in  his  declaration  alleged,  and  tliis  be  prays  may  be  inquired  of  by 
the  country*    Kent  v.  Kent. 

Note. — ^There  was  a  third  plea  in  bar,  vir.,  a  former  judmeat  Ibr  costs 
by  D.,  in  a  fbrmedoD  in  Descender,  which  on  special  demurrer  was  lieJd 
good.    2  Mass.  R.  338. 

Plea.  To  count  \  Plea.  And  the  said  D.,  by  A.  B.  his  attorney,  cornea  and  de- 
Srisi^yhif  ^  fends  his  right,  when  &c,,  and  says,  that  the  said  F,  G.  (iht  demmd- 
ancestor;  that  ^^0  cannot,  be  the  heir  of  tlie  said  C.  G.,  because  he  says  that  the 
the  demandant  said  F.  G.  is  a  bastard,  and  was  born  at,  {in  the  diocese  of  ^c.,) 
RasME^'  and  this  he  is  ready  to  verify,  in  such  way  and  manner  as  is  suitable^ 
261  a.  o,nd  as  the  Court  here  may  consider :  Wherefore  he  prays  judgment, 

if  the  said  F.  G.,  as  son  and  heir  of  the  said  C.  G.,  ought  to  have 

his  action  aforesaid  against  him,  be. 

Replication.  f  REPLICATION.  And  the  said  F.  G.  says,  that  notwithstanding  the 

That  he  is  le-  objection  aforesaid,  he  ought  not  to  be  barred  from  having  his  said 
^       ^'  action,  because  he  says,  that  he  is  legitimate,  (or  bom  in  lawful  wed- 

lock,) and  not  a  bastard,  as  the  said  D.  bath  above  objected  to  him  ; 
and  this  he  is  ready  to  verify,  when,  wkere^  and  in  sack  manner  as  ike 
Court  here^haU  consider  ;  &c. 

PfoTE. — In  England  the  trial  of  this  issue  belong^  to  the  bishop.  But  in 
Massachusetts  it  is  otherwise,  and  therefore  it  is  presumed  the  parts  in 
italic  may  be  omitted.      (O.) 
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f  PuBA.    And  die  said  D.  coiIks  U7td  d^kndi  hu  righ,  and  swfs^  Oi 
diat  the  said  A.,  the  demandantj  (actio  nan,)  because  he   says,  '*'^** 
whereas  the  said  A.  supposes,  that  the  right  of  the  denumded  preni-  Plea.  Bastudj 
ises  ought  to  descend  to  him  the  said  A.,  through  the  said  M.,  that  Sroiju^whom 
the  said  M.  was  a  bastard,  by  reason  whereof,  no  right  to  the  de-  the  demandant 
manded  premises  could  descend  through  the  said  M.  to  the  said  claims  as  heir. 
A. ;  and  this,  Slc.  :  Wherefore  he  prays  judgment,  {si  actionem.)      Jonu^**** 

f  RfiPLiCATioN.^   And  the  said  A.  says,  {predudi  nonj)  because  RepUcation, 
he  says,  that  the  said  M.,  bis  sister,  was  legitimate,  and  not  a  bastard,  that  such  peiw 
as  the  said  D.  hath  above  alleged ;  and  this  he  prays  may  be  In-  ><»^  ^^^  l^^- 
quired  of  by  the  country,  &c.  ""**; 

NoTK. — ^In  Eog^land,  in  this  case,  bastardy  may  be  tried  by  the  country ; 
beia^  after  the  death  of  the  baHaid.    Cora.  Di^.  Bastard  (D.  S.)       (0.> 
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PLEADINGS  IN  REAL  ACTIONS. 

II.   FORMEDON. 

The  general  issue,  in  all  Formedons,  is  ne  dona  pas,    Lutw.  581. 

Niim  deoisavit  may  also  be  pleaded ;  but  this  is  merely  a  special 
iflsue,  and  the  demandant  will  then  have  nothing  more  to  prove  than 
a  will  and  a  derise,  as  alleged  in  his  count.  DudUy  r.  Sumner^ 
5  Mass.  R.  438. 

The  tenant  may  also  plead  specially  a  common  recovery ;  lineal 
warranty  with  assets ;  or,  an  exchange  with  the  ancestor  of  the  ten- 
ant, by  the  ancestor  of  the  demandant,  for  the  lands  demanded.  See 
Com.  Dig.  Pleader  (3  E.  4.) 

So,  the  tenant  might  plead  a  deed,  under  the  Stat  1791,  ch.  60, 
^  1,  in  bar  of  an  action  in  Formedon  in  the  descender ;  and  a  deed 
undtf  Stat*  1804,  ch.  59,  in  bar  of  an  action  of  Formedon  in  remain- 
der or  reverter.  Btll  care  should  be  taken,  that  the  deed  as  pleaded, 
should  appear  to  conform  to  the  provisions  of  those  statutes. 

Besides  the  pleas  of  disclaimer,  nontenure,  entire  tenancy,  soU  ten' 
anc^y  &0.,  of  which  see  ante,  pp.  381, 382,  d&c,  the  tenimt  may  avail 
himself  of  any  material  defect  in  the  count.  Thus,  if  there  is  any 
failure  in  setting  forth  the  gift,  or  the  conveyance,  or  deduction  of  title 
to  the  demandant,  it  will  be  a  defect  in  substance.    Goldsb.  126. 

In  Formedon  in  descender^  the  demandant  must  name  the  person 
last  seised,  and  must  make  himself  cousin  and  heir  to  him ;  for  a  later 
seisin  in  any  heirs  in  tail,  will  abate  the  writ.  8  Co.  88  b,  Btickner^s 
Case. 

In  Formedon  in  remainder,  it  is  necessary  to  mention,  that  the 
doaee  in  tail  died  without  issue,  and  to  take  notice  of  all  mesne  ro- 
mainders.    8  Co.  86  a.    See  4  Mass.  R.  64. 
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In  Formedon  t ft  reverter ^  it  is  necessarj  to  allege  the  taking  of 
esplees  by  the  donor  as  weU  as  the  donee.    F.  N.  B.  220  c 

In  Formedon  in  reverter^  brought  by  husband  and  wife,  where  the 
reversion  is  limited  to  the  wife,  the  limitation  should  be  expressed  in 
the  writ,  **  ought  to  rerert  to  the  husband  and  wife."  But  in  Forme- 
don in  descender  brought  by  them,  where  she  is  the  issue  in  tail,  should 
be,  '*  ought  to  descend  to  the  wife  ;  "  for  the  husband  is  not  heir.  In 
Formedon  in  remainder,  where  the  remainder  is  to  her,  it  should  be, 
"  ought  to  remain  to  them,"  &c.    See  Vin.  Abr.  Formedon  (G.)  2, 3. 

It  may  further  be  observed,  that  if  the  heir  in  tail  is  once  seised, 
after  the  death  of  his  ancestor,  he  shall  not  have  Formedon,  till  this 
seisin  be  lawfully  defeated,  though  he.be  ousted,  but  shall  have  an 
action  on  his  own  possession.    Yin.  Abr.  Formedon  (F.)  4. 


General  Issue* 


OsiruuLi. 


Plea.     And  the  said  D.  comes  and  defends  his  righti  when  Sic., 

and  says,  that  the  said  A.  A.  did  not  give  the  whole  tenements  afore- 

Piea.  Ne  dona  g^y^  yf\^  ^q  appurtenances,  to  the  said  B.  B.,  and  the  heirs  from 

^^'  bb  body  issuing,  as  the  said  demandant  by  fais  writ  and  declaration 

above  supposes;  and  of  this  he  puts  himself  upon  the  country. 

Rast.  Ent.  373. 

Plea.   Land         f  Plea.    And  the  said  D.  comes  and  says,  that  the  said  land, 
'^lOuB^to'^  ^la  ^'^^^^^'^^  against  him,  is  sitpate  in  the  toivn  of  B.,  aud  not  in  the 
abatement!'      ^^"^  ^f  C*  9  ^^^  ^^^  ^^  is  ready  to  verify :  Wherefore  he  prays 
judgment  of  the  said  writ,  &c. 

Repiieation.         f  REPLICATION.    And  the  said  E.  says,  that  hb  writ  ought  not  to 
l^den  an       abate,  because  be  says,  that  the  said  land,  demanded  of  the  said  D., 

is  atuate  in  the  town  of  C,  as  he  has  alleged  in  his  writ }  and  this 

he  prays  may  be  inquired  of,  &c. 

NoTX. — ^This  plea  may  be  pleaded,  where  both  towns  9J^  in  the  aarae 
county ;  but,  if  the  action  is  brought  in  the  wrong  county,  it  is  ground  of 
demurrer,  or  the  plaintiff  may  be  nonsuited,  if  it  comes  out  on  the  trial.  (O.) 

Note.  This  plea  Is  not  good  in  Massachusetts.    See  Stat.  1786,  ch.  62,  §  3.    (O.) 

f  Plea.  And  the  said  D.  comes  and  defends  his  right,  when  &c., 
and  says,  that  the  said  A.,  father  of  the  demandant,  hadissue,  the  said 
demandant  and  one  B.,  which  B.  had  issue  one  C,  the  wife  of  E.  F., 
and  the  said,  B.  afterwards  died  ;  and  which  said  C,  on  the  day  of 
the  purchase  of  the  demandant's  original  writ,  was,  and  yet  b  sur- 
viving and  in  full  life,  to  tvit,  at  G.,  in  the  county  of  M. ;  to  which 
said  C.,  together  with  the  said  demandant,  the  action  aforesaid  then 
appertained,  and  still  appertains :  Wherefore,  inasmuch  as  the  said 
C.  is  not  named  in  the  demandant's  writ,  the  said  D.  prays  judg- 
ment of  the  said  writ.  Sec. 

f  Replication.  And  the  demandant  says,  that  his  said  writ  ought 
not  to  abate  for  the  reason  before  alleged,  because  he  says,  that  the 
sud  C,  before  the  day  of  the  purchase  of  the  demandant's  writ, 
to  vfiij  on  &c.,  at  Sec.,  died ;  and  this  he  prays  may  inquired  of,  &c. 
Rast.  Ent  840. 


Plea.  Another 
ooparcener  not 
named  as  de- 
mandant, in 
abatement. 


Replication. 
Death  of  co- 
parcener. 
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f  Plsa*.  And  t||e  said  D.  comes  and  defends  his  right,  when  8zc.,  OuntBAi. 
and  says,  that  the  said  demandant,  {actio  nan,)  because  he  says,  "'^*- 
that  one  W.,  the  grandfather  of  the  demandant,  whose  heir  he  is,  ^^wiflTlir- 
io  wit,  on  &C.J  by  Ins  charter  of  feoffinent,  (by  Jm  deed  oftoarranty,  naty,  and  m'' 
release,  or  quit-^taim,)  which,  sealed  with  toe  seal  of  the  said  W.,  aets  by  de- 
the  said  D.  here  in  Court  produces,  whose  dale  is  &c» ;  gave  and  "^^^ 
granted  the  said  demanded  messuage  be.,  with  the  appurtenances, 
to  the  said  D.,  to  have  and  to  hold  to  him  and  his  heirs  forever ; 
and  bound  himself  and  his  heirs,  to  warrant  fo  the  said  D.  and  his 
heirs,  the  messuage  aforesaid  and  the  appurtenances,  against  all  men 
forever ;  by  virtue  of  which  charter,  the  said  D.  says,  he  holds  the 
messuage  aforesaid,  of  the  gift  and  feoffinent  of  the  said  W.,  in  form 
aforesaid ;  and  he  further  says,  that  assets  have  descended  to  the 
demandant  from  the  said  W.,  his  grandfather,  in  fee  simple,  to  the 
value  of  the  messuage  aforesaid  now  demanded,  to  wit,  at  dsc,  and 
elsewhere  within  the  same  county  ;  and  this  he  is  ready  to  verify : 
Wherefore  he  prays  judgment,  if  the  said  demandant  shall  have 
or  maintain  his  said  action  against  him,  concerning  the  said  messuage 
and  appurtenances,  contrary  to  the  charter  of  the  said  W.,  the  grand- 
father of  the  said  demandant,  and  whose  heir  he  is,  containing  in  it  a 
warrant  in  this  behalf. 

f  Repucation.    And  the  said  demandant  says,  (predudi  non,)  R«plicatioo. 
because  he  says,  that  nothing  descended  to  the  said  demandant  ce^^ 
from  hb  said  grandfather  in  fee  simple,  at  be.  aforesaid,  nor  else- 
where within  s&id  coun^,  as  the  said  D.  hath  above  alleged ;  and 
this  he  prays  may  be  inquired  of  by  the  country,  bq. 

f  Replication.    And  the  said  demandant  says,  (predudi  non,)  R<pHcation. 
because,  as  to  the  tenements  aforesaid  demanded  of  the  said  H.,  witfa^rannty 
and  whereof  the  said  H.  hath  above  alleged,  that  the  said  J.  W.,  and  a«wta ; 


his  cou^n  &c.,  by  his  deed  aforesaid,  before  recited  &c.,  he  says,  ^^^ 
that  nothing  of  the  tenements  aforesaid,  with  the  appurtenances, 
ever  passed  into  the  possession  of  the  said  R.  S.,  by  virtue  of  the 
deed  aforesaid  ;  and  this  he  is  ready  to  verify :  Wherefore  he  prays 
judgment,  &c. 

f  Replication.  And  as  to  the  said  tenement  above  demanded  of  ^^^^^^^^ 
the  said  D.,  and  whereof  the  said  D.  alleges,  that  the  said  J^  W.,  his  ^^nothl^ 
cousin  8zc.,  by  his  said  writing  &c.,  under  his  name  of  J.  W.,  produced  at  the  time  of 
be.,  remised  and  released  to  the  said  R.,  then  tenant  of  the  tene-  ^  niMte. 
ment  aforesaid,  now  demanded  of  the  said  J.  S.,  all  his  right  and 
claim^  which  he  had  in  the  tenements  aforesaid,  he  the  said  demand- 
ant says,  that  the  said  R.,  at  the  time  of  making  the"  said  writing* 
had  nothing  in  possession,  of  the  said  tenements  as  of  freehold,  and 
this  he  is  ready  to  verify:   Wherefore  he  prays  judgment,  &c. 
Rast.  Ent.  338  b. 
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PLEADINGS  IN  REAL  ACTIONS. 

Iff.  Writ  of  Right. 

Where  the  miae  is  joined  on  the  mere  right,  every  thing  nuy  be 
giren  in  evidence,  except  collateral  warranty.  Yin.  Abr.  Droit  de 
Recto  (EL)  3  Wils.  419.  But  coUaieral  warranty  kas  never  been 
considered  as  a  bar  in  Massachusetts. 

But  the  tenant,  if  he  will,  may  plead  Bpecially  a  release  of  the  de- 
mandant, without  joining  the  mise.    Yin.  Abr.  Droit  de  Recto  (D.) 

So,  the  tenant  may  plead  entire  tenancy,  disclaimer,  d&c.  If  the 
tenant  disclaims  specially,  with  a  reservation  of  a  sebin  of  the  land  de- 
manded, for  the  purpose  of  enjoying  a  right  of  way  cht  other  easement, 
it  will  be  bad  cm  general  demurrer.  The  tenant  should  disclaim,  in 
such  case,  all  title  to  and  possession  of  the  land,  except  his  incorpo- 
real right  of  using  it  for  a  way,  &c.    See  4  Pick.  244. 

Of  Aid. 

If  the  tenant  is  tenant  merely  of  a  freehdd,  as  tenant  for  life,  or 
in  dower,  or  by  the  curtesy,  he  may  have  aid  of  him  in  the  reversion 
or  remainder ;  and,  if  there  is  a  remainder  for  life,  and  a  remainder 
over  in  fee,  may  have  aid  of  both.     Com.  Dig.  Aide  (B.)  4. 

But,  it  is  held,  that  tenant  for  life  may  join  the  mise  specially  if  he 
will,  f .  t,  that  he  has  better  right  to  hold  for  term  of  life,  with  the  re- 
version regardant  to  A.  B.  d^c,  {the  reversioner^)  than  the  demandant 
has  to  demand,  d&c.  Yin.  Abr.  Droit  de  Recto  (D.)  This  being  an 
express  acknowledgment  of  the  reversioner's  right,  could  not  work  a 
forfeiture,  as  otherwise  it  might  So,  a  parson  may  have  aid  o{  the 
patron,  d&c.  Ibid,  So,  one  parcener  shall  have  aid  of  another,  even 
after  partition;  because  she  is  to  recover  pro  ritf a,  in  case  of  kostng 
the  land.    Yin.  Abr.  (D.  a.) 

But  it  seems,  a  joint-tenant  shall  not  have  aid  of  his  companion, 
because  he  has  as  high  an  estate ;  nor  a  tenant  in  tail  of  him  in  the 
reversion  or  remainder  over,  because  he  has  an  estate  of  inheritance 
himself;  nor  a  tenant  in  tail  after  possibility  of  issue  extinct,  though 
tenant  of  a  freehold  only,  because  he  once  had  an  estate  of  inherit- 
ance. And  generally,  aid  is  not  allowed,  where  there  is  no  privity  ; 
or  where  the  prayee  in  aid,  having  a  different  estate,  claims  under  the 
same  title ;  or  where  he  is  also  party  to  the  action.  Nor  generally, 
where  the  tenant  can  vouch ;  but  lessee  for  life  may  either  vouch,  or 
have  aid  of  the  lessor.  But  tenant  by  the  curtesy  must  pray  aid^  and 
cannot  vouch.    Yin.  Abr.  Aid  (F.) 

If  the  cause,  for  which  aid  Lb  prayed,  is  not  true,  the  demandanf 
may  traverse  it  in  a  counter  plea.  See  this  subject  at  large^  in  Vin. 
Abr.  (Aide)  A,  B,  G,  d&c ;  Com.  Dig.  Aide  (B.)  4. 
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Of  Voucher, 

Voucher  is  when  the  tenant  calls  another,  who  is  bound  to  warran*  Writ  or 
ty,  into  Court,  efther  to  defend  the  right  against  the  demandant,  or  »"<*»*• 
jield  him  other  land  in  value  &c.,.and  extends  to  lands  of  freehold  or 
inheritance.     See  Go.  Litt.  101  b. 

In  order  to  voach,  the  tenant  must  have  an  estate  of  freehold  at 
least.    Vin.  Abr.  Voucher  (I.) 

If  baron  and  feme  are  sued  in  a  real  action,  and  the  baron  makes 

default,  the  feme  may  vouch.     Dy.  298,  pi.  28. 

No  man  can  vouch  as  party,  heir,  or  assignee,  hut  in  privity  of 
estate^    Co.  Litt.  385  a. 

But  an  assignee  of  an  assignee  ad  infinitum  may  vouch,  under  the 
words,  '*  his  assigns."  Co  Litt.  384  b.  And  an  assignee  of  part  of 
Ihe  land,  may  vouch.     Co*  Litt  385  a. 

In  cases  of  exchange^  there  is  a  voucher  without  any  express  war- 
ranty.   Vin.  Abr.  Voucher  (M.) 

Upon  a  warranty  to  one  and  his  heirs,  an  assignee  shall  not  vouch. 
But  upon  a  warranty  in  law  the  assignee  may  vouch,  though  assigns 
are  not  named.  Co.  5,  Spencer^ $  Case.  Vin.  Abr.  Voucher  (N.),  (N  2.) 

One,  who  comes  in  of  another  estate ;  or,  not  by  title,  as  an  abator, 
cannot  vouch.  Nor  upon  a  release  of  a  right  with  warranty,  where 
the  release  operates  by  way  of  extinguishment.  Otherwise,  where  it 
enures  by  mitter  Vtstate.  Idem.  (P.)  See,  however,  Co.  Litt  385  a, 
contra^  where  it  is  held,  that  the  releasee,  or  his  assignee,  may  vouch 
without  any  transmutation  of  possession. 

An  infant  may  be  vouched.     Vin.  Abr.  Voucher  (S.) 

The  demandant  cannot  be  vouched,  but  he  may  be  rebutted  ;  but 
where  he  cannot  be  rebutted,  he  may  be  vouched  with  another,  in 
order  to  recover  in  value.    Idem,  (S.  6.) 

But  in  many  cases,  where  the  tenant  in  strictness  is  not  entitled  to 
vouch,  if  the  vouchee  is  present  in  Court,  and  willing  to  enter  imme- 
diately into  the  warranty,  the  voucher  will  be  allowed.  See  Vin.  Abr. 
Voucher  (X.)    2  Inst.  240. 

If  tenant  in  a  writ  of  Right  vouches,  and  the  vouchee  enters  into 
the  warranty,  and  makes  default  afler  the  mise  joined,  the  demand- 
ant shall  have  final  judgment  against  the  tenant,  and  the  tenant  shall 
have  a  common  judgment  to  have  in  value  against  the  vouchee.  Idem, 
Voucher  (A.  a.) 

The  vouchee  may  plead  in  abatement  or  in  bar  as  the  tenant  might, 
and  generally,  he  may  plead  all  pleas  in  bar,  in  esse^  at  the  time  of 
the  voucher.    Com.  Dig. Voucher  (F.  2.) 

When  the  vouchee  enters  into  warranty ,!5he  stands  in  the  place  of 
the  tenant,  and  the  demandant  counts  against  him.  Com.  Dig. 
Voucher  (E.) 
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Of  the  Judgment  in  a  Writ  of  Right. 

If  the  demandant  is  nonsuited  after  appearance,  or  after  the  miae 
joined,  final  judgment  is  given.    Gouldsb.  90,  pi.  1 ;  Co.  Litt.  295  b. 

So,  if  the  tenant  makes  default  after  the  mise  joined,  final  jodgmeat 
is  given.    IbiiL     See  also  Penryn's  Case^  5  Co.  85  b. 

So,  final  judgment  will  be  according  to  the  finding  of  the  grand 
assize,  either  for  the  tenant  or  the  demandant,  whether  the  issue  is 
on  the  mere  right,  or  on  another  point.  •  See  Co.  Litt.  2&5  b. 

Where  two  are  sued  jointly,  and  thej  join  the  mise  severally,  and 
prove  that  they  claim  under  several  and  distinct  titles,  and  a  joint 
verdict  is  found  against  them,  the  demandant  is  entitled  to  judgment 
jointly  against  them,  both  for  the  land  and  for  costs.  If  they  would 
have  availed  themselves  of  the  misjoinder,  they^  should  have  pleaded 
in  abatement.     See  Chreen  v.  Liters  8  Cranch,  306. 

See  the  general  doctrine  with  regard  to  Writs  ofRight^  2  Saund. 
45,  n.  4. 


GxirsRAi* 

m 

ISSUES. 

Plea.    Not 
guUty. 

See  notes  be- 
low. 

Plea.    Issue 
on  the  mere 
mise  in  a  writ 
of  Right  on  de- 
mandant's own 
seisin,  in  Eng- 
land. 

(a)  If  it  be  on 
ancestor's  sei- 
sin, say,  **  the 
seisin  of  the 
said  A.  A." 

8  Wils.  419. 

(b)  The  parts 
in  italics  are 
usually  no  oth- 
erwise ex- 
pressed in  the 
records  than  by 
an*'&c.;"and 
so  is  the  prac- 
tice in  plead- 
ing.   3  Bl. 
Com.  App.  4. 

(c)  The  plead- 
ings in  8  Wils. 
419,  661,  end 
cord,  or  in  the 


General  Issues. 

Plea.     And  the  said  D.  comes  and  defends  &c.,  when  Sec., 
and  says,  that  he  is  not  guilty,  in  manner  and  form  as  the  plaintiff' 
hath  thereof  declared  against  him  ;  and  of  this  he  puts  himself  o|i 
the  country. 

Plea.  And  the  said  D.  comes  and  defends  the  right  of  the  said 
demandant,  and  (a)  iiis  seisin  when  (6)  and  uhere  it  shall  behcpt 
him^  and  all  thai  concerns  it^  and  whatsoever  he  ought  to  drfend,  and 
chiefly  of  the  tenements  aforesaid,  with  the  appurtenances,  as  of  fee, 
and  of  right,  nameltf^  one  messuage  and  twenty  acres  ofland^  toitk 
the  appurtenances^  in  Dorchester^  and  puts  himself  upon  the  grand 
assize  of  the  lord  the  king,  and  prays  recognition  to  be  made,  whetb- 
er  he  himself  hath  greater  right  to  hold  the  tenements  aforesaid, 
with  the  appurtenances,  to  him  and  his  heirs,  as  tenants  thereof,  as 
be  now  holdeth  them,  or  the  said  demandant  to  have  the  said  tene- 
ments, with  the  appurtenances,  as  he  above  demandeth  them  ;  and 
c)  he  tenders  here  in  Court  6s*  8d.,  to  the  use  of  the  lord  the  king, 
or  that,  to  wit^  it  may  be  inquired  of  the  time  of  the  seisin  alleged 
hy  the  said  demandant ;  and  he  therefore  prays,  that  it  may  be  inquired 
by  the  assize,  whether  the  said  demandant  was  seised  of  the  tene- 
ments aforesaid,  with  the  appurtenances,  in  his  demesne  as  of  fee, 
in  the  time  of  the  said  lord  the  king  George  the  First,  as  the  said 
()emandaot  in  his  demand  before  hath  alleged.  3  BL  Com.  App. 
6,  6,  7. 

at  this  place,  with  an  "  &c. ;"  and  the  practice  seems  to  be,  to  state  no  more  on  the  re* 
pleadings.    See  Booth,  94,  sec.  23. 

Note. — ^The  Court  will  not  permit  the  mise  joined  on  a  writ  of  right  to 
be  tried  by  a  jury,  in  England,  instead  of  the  grand  assize,  though  both 
partiea  desire  it     OaUon  v.  Harvey ^  1  Bos.  &  Pull.  192. 


[; 
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Plea.     And  the  said  D..  comes  and  defends  the  right  of  the  Generai.  is- 
said  demandant;  and  the  seisin  of  the  said  A.  A.  when  &£c.,  and  tlie  "^^'' 
whole  &c.,  and  whatsoever  &c.,  and  mostly  of  the  tenements  afore-  ,^gue  o^the™* 
said,  as  of  fee,  and  of  right,  &c. ;  and  puts  himself  upon  the  country ;  mere  mise,  in  a 
and  prays  a  recognition  to  be  made,  whether  he  the  said  D.  has  writ  of  Right, 
a  greater  title  to  hold  the  tenements  aforesaid,  with  the  appurtenan-  ancesto*!"'"  ° 
ces,  to  him  and  to  his  heirs,  as  tenants  thereof,  as  he  now  holds  the  g  p  ^^^  ^^^ 
same,  or  whether  the  said  demandant  has  title  to  hold  the  same  ten-  241. 
ements,  with  the  appurtenances,  as  she  hath  above  demanded  the 
same,  &c.  N*  Dane  &  S.  Putnam. 

And  the  said  demandant  doth  the  like. 

T.  Parsons  &  C.  Jackson. 

Note. — ^Previous  to  this  oase  of  Adams  v.  Froihingham,  S.  J.  C.  Oct. 
Term,  Essex,  1803,  the  general  issue,  in  the  county  of  Essex,  in  writs  of 
right,  was  ^  not  guilty."  It  is  understood,  that  the  same  practice  prevailed 
in  most  of  the  other  counties  In  this  State.  But  the  Court  suggested  the 
alteration  of  the  pleading^,  in  this  case,  from  ^  not  guilty,"  to  an  issue  on 
the  mere  right. 

If  the  mue  be  put  upon  the  grand  assize^  it  shall  be  joined  .without  reply 
by  the  demandant.     Booth,  96.    Every  thing  may  be  given  in  evidence  / 

upon  this  issue,  but  collateral  warranty.      Tissen  v.  Ctarke^^  Wils.  419; 
Brook.  Droit,  48;    Booth,  98,  106,   11^115.    After  the  recognitors  are 
sworn,  the  tenant  shall  give  his  evidence  first,  for  the  affirmative  is  upon 
htm.    3  Leo.  162;  Dyer,  247,  PI.  75;  Moor,  762;  Booth,  98.    See  3  Com. 
Dig.  Droit  (C.)  5.    The  verdict  of  the  recognitors,  if  for  the  demandant,  is, 
^  that  the  said  demandant  hath  (a)  more  right  to  haee  the  tenements  afore-  ^^v  „  n^^ 
said,  with  the  appurtenances,  to  him  and  to  his  heirs,  as  he  demandeth  the  L^^ter  title  to 
same,  than  the  said  D.  to  hold  the  same  as  he  now  holdeth  them,  according  ^q\^  the  tene- 
as  the  said  demandant,  by  his  writ  aforesaid,  hath  supposed ;"  and  thejudg-  mcnts  afore- 
ment  thereupon  is,  '*  therefore,  it  is  considered,  that  the  said  demandant  do  said,  &c." 
recover  his  seisin  against  the  said  D.  of  the  tenements  aforesaid,  with  the  8  Wils.  563. 
appurtenances,  to  him  and  his  heirs,  quit  of  the  said  D.  and  his  heirs  for- 
ever; and  the  said  D.  in  mercy,  &c."    3  Bl.  Com.  Append.  7,  8,  No.  3. 

In  Adams  v.  Frothingkamj  the  verdict  of  the  jury  was  thus  recorded  :  "  The 
jury  find  as  to  all  the  premises  demanded,  which  lie  above  low- water  mark, 
that  the  appellant  [demandant]  has  greater  title  to  hold  the  same  as  he  now 
hoMetb  them ;  and  as  to  the  residue  of  the  premises  demanded,  that  the 
appellant  hath  not  greater  title  to  hold  the  same  to  her  and  her  heirs,  as 
she  demandeth  them,  than  the  appellee  hath,  as  she  now  holdeth  them." 

If  the  verdict  be  in  favor  of  the  defendant,  the  judgment  shall  be,  *<  that 
the  tenant  shall  hold  the  same  land,  to  him  and  his  heirs  in  quiet,  against 
the  said  demandant  and  his  heirs  forever."    Co.  Litt.  295  b. ;  3  Com.  Dig. 
Droit  (C  6.) 
The  following  suggestion  has  been  made  by  a  learned  friend. 
<*  It  has  been,  and  perhaps  may  still  be,  wilh  great  reason  doubled, 
whether  the  joining  the  mere  mite,  in  the  writ  of  Right,  is  proper  in  our 
courts.    The  peculiarities  of  that  process  in  England,  were  never  transfer- 
red to  this  country ;  and  indeed,  from  the  very  nature  of  our  local  usages, 
became  utterly  impracticable.     In  England,  the  issue  or  mise  on  the  mere 
right  cannot  be  tried  by  a  jfiry^  even  with  the  consent  of  the  parties;  but 
only  by  the  grand  assize.      GaUon  v.  Harvey^  1   Bos.  &  Pull.   192.     The 
tried  on  the  mise  seems  never  to  have  been  a  part  of  our  common  law ;  and 
therefiire  all  its  incidents  must  fall  with  it.    But  even  admitting  that  it  was 
part  of  our  common  law,  it  Would  seem  to  follow,  that  no  jury  could  try  the 
issue  according  to  the  decision  above  stated;    and  it  should  seem,  that  the 
I5th  article  of  our  Bill  of  Rights  would  not  have  altered  the  law  in  this 
particular.    If  ancient  practice  be  resorted  to,  it  will  be  found,  that  in  al- 
most all  the  counties  in  this  State,  the  issue  in  such  cases  has  been,  <  not 
guUty.' " 
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1.  Disclaimer. 

DitcLAiMsm.  Plea.  And  now  the  said  D.  comes  and  defends  &c.,  when 
Plea.  Dis-  g^.^  and  saith,  that  the  plaintiff  ought  not  to  have  or  maintain  his 
parto?th^^de-  ^^^^^^  aforesaid  against  him,  for  the  land,  and  wharf,  and  buildings, 
manded  pram-  part  and  parcel  of  the  demanded  premises,  which  are  situate  to  the 
^'^'  eastward  of  a  line  extending  from  the  corner  of  the  stone  wall,  for- 

merly A.  A.'s,  southerly,  straight  to  the  South  River,  so  called,  and 
parallel  with  the  eastern  boundary  line  of  the  plaintiff's  wharf  and 
flats  described  in  his  writ ;  nor  for  another  small  piece  of  land, 
situate  to  the  westward  of  the  line  herein  first  mentioned,  and  to  the 
northward  of  die  southerly  side  of  Water-street,  so  called,  being 
parcel  of  the  demanded  premises  ;  because  he  saith,  that  he  hath 
nothing,  and  at  the  time  of  the  purchase  of  the  plaintiff's  writ  had 
nothing,  nor  at  any  time  before  or  since  had  any  thing,  nor  claims, 
nor  ever  heretofore  claimed,  any  title  or  interest  in  the  two  afore- 
mentioned parcels  of  the  premises  demanded  in  the  plaintiff's  writ, 
or  in  either  of  them,  nor  any  part  of  them,  or  either  of  them,  but 
the  said  D.  wholly  disclaims  all  right,  title,  interest,  and  claim,  of, 
in,  and  to  the  same  :  and  all  these  things  he  is  ready  to  verify  : 
Wherefore  he  prays  judgment  if  the  plaintiff  his  action  aforesaid 
thereof  against  him  the  said  D.  ought  to  have  or  maintain,  and  for 
his  costs.  T.  Parsons  &  W.  Prescott. 

Replication.  And  now  the  plaintiff  saith,  {precludi  non,)  for 
the  land,  wharf,  and  buildings,  part  and  parcel  of  the  demanded 
premises,  which  are  situate  to  the  eastward  of  the  line  in  said  plea 
mentioned ;  and  for  another  small  piece  of  land,  situate  to  the  west- 
ward of  "said  line,  and  to  the  northward  of  the  southerly  side  of 
Water-street,  so  called,  being  parcel  of  the  demanded  premises, 
because  the  plaintiff  saith,  that  the  plea  aforesaid  of  the  said  D.  is 
not  sufficient  in  law  to  prevent  him  the  said  D.  from  having  and 
maintaining  his  action  aforesaid,  for  the  parts  and  parcels  of  the  de* 
manded  premises  aforesaid,  against  the  said  D. ;  to  which  plea  the 
said  plaintiff  is  in  no  wise  bound  to  answer  ;  and  this  &c. :  Where- 
fore, for  want  of  a  sufficient  'plea  in  this  behalf,  he  prays  judgment 
of  the  said  parts  and  parcels  of  the  demanded  premises,  and  for  bis 
costs.    Brooks  v.  Sander j  S.  J.  C.  J  799. 

J.  Sullivan  &  S.  Putnam. 


RepUcatioD. 
Demurrar. 


2.  Alievuige. 

PiwT'TTiat  Pi^A.  And  for  another  and  further  plea  by  leave  of  the  Court 
the  estate  de-    here,  the  said  D.  comes   and  defends  the  force  and  injury,  when 

JkfendMi^a^*  *^^''  ^^^  ^^'*^.'  {ff(^io  non^)  because  she  says,  that  A.  A.,  now  de- 
othera,  chU-  ceased,  was  in  his  lifetime  at  &c.,  to  wit^  on  the  seventh  day  of 
dren  ©f  the  in«  April,  1778,  seised  in  his  demesne  as  of  fee  of  the  whole  of*^  the 
wJra  cIuTJm  P^**^®'  ^^  '*°^  described  in  the  plaintiff's  writ,  with  the  buildings 
of  Massachu-    tlieroon,  and  the  appurtenances,  taking  the  yearly  profits  thereof,  to 

•ettt,  to  the  the  value  of  be. :  and  afterwards,  at  &c.,  on  tlie  same  day,  died  so 
exclutlon  of  ^  j^ 

F,  F.  a  ion,  under  whom  the  plaintiflb  claim,  who  was  an  alien,  owiog  allegiance  to  the  king  of  Great 
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seisedy  leaving  B.  B.,  C.  C,  E.  E*,  and  the  said  D.,  his  children  Aubkaox. 
and  issue,  being  then  citizens  and  subjects  of,  nnd  omng  dUegiance 
tOj  the  Commonwealth  of  Massachusetts ;  and  leaving  also  another 
son,  to  ufiij  F»  F«,  then  living.  And  the  said  D.  further  says,  that 
when  the  said  A.  A.  died  as  aforesaid,  the  said  F.  P.,  his  son,  was 
then  a  sulgect  of  and  owing  allegiance  to  the  king  of  Great  Britain^ 
and  not  a  citizen  or  subject  of  or  ounng  allegiance  to  said  Common^ 
toealth,  to  witj  at  be. ;  and  that  the  said  F.  F.  was,  after  the  death 
of  said  A.  A.,  and  during  the  said  F.  F.'s  life  continued  and  re- 
mained a  subject  of  said  king.  And  the  said  D.  further  says,  that 
there,  upon  the  said  A.  A.'s  death,  the  whole  of  the  parcel  of  land 
described  in  the  plaintiff's  writ,  with  the  buildings  thereon,  and  the 
appurtenances,  descended  and  came  to^the  said  B.  B.,  C.  C, 
E.  E.,  and  to  her  the  said  D.,  as  his  children  and  heirs ;  who,  upon 
the  death  of  the  said  A.  A.,  entered  into  the  same,  became  seised 
thereof  b  their  demesne  as  of  fee,  and  have  continued  and  remain- 
ed, and  are  now  so  seised  thereof;  and  all  this  the  said  D.  is  ready 
to  verify :  Wherefore  she  prays  judgment,  if  the  plaintifis  their 
action  aforesaid  thereof  against  her  ought,  to  have  or  maintain,  and 
that  her  reasonable  costs  may  be  adjudged  to  her,  &c. 

T.  Paksons* 

Replication.     And  as  to  the  said  D.'s  other  and  further  plea,  2^?^^?°' 
above  in  bar  pleaded,  the  said  P.  P.  and  his  wife  say,  {preeludi  g  citizen  of  the 
nan^)  because  they  say,  that  she  was  a  natural  born  subject  of  the  Btate  of  Mas- 
king of  Great  Britain,  bom  at  &c.,  on  &c.,  and  there  from  her  na-  JJ^f^^b^ct^ 
tivity  to  the  fourth  day  of  July,  1776,  was  a  subject  and  so  owing  the  king^of  ^ 
allegiance  to  the  said  king  ;  and  there  on  that  day  became  a  subject  Great  Britain, 
and  citizen  of,  and  owing  allegiance  to  the  said  Commonwealth ; 
and  that  the  said  F.  F.,  (her  father,)  at  ^c,  when  the  said  A,  A* 
died  as  aforesaid^  vhis  a  citizen  or  subject  of  and  owing  allegiance 
to  the  said  Commonwealth ;  without  this,  that  the  said  F.  F.  was, 
when  the  said  A.  A.  died  as  aforesaid,  a  subject  of,  and  owing  alle- 
giance to  the  said  king  of  Great  Britain  ;    and  this  the  said  P.  P. 
and  his  wife  are  ready  to  verify  :    Wherefore  they  pray  judgment, 
and  seisin  of  the  tenements  aforesaid  demanded,  with  the  appurte- 
nances, to  be  adjudged  to  them,  and  for  their  costs.       N.  Dane. 

Rejoinder.     And  the  said  D.  says,  that  the  said  F.  F.  was  not  Rejoinder, 
a  citizen  or  subject  of,  and  owing  allegiance  to  the  said  Common-  thatF.F.  wm 
wealth,  when  the  said  A.  A.  died  as  aforesaid ;  and  of  this  she  puts  Maiffft^hmftm 
herself  on  the  country.    Palmer  Sf  wife  v.  Downer^  S.  J.  C.  Essex, 
1801.  T.  Parsons. 

NoTK« — ^It  appeared  in  tl^ia  cause,  on  a  state  of  fkcts,  agreed  to  by'  the 
parties,  that  F.  F.  was  an  absentee  and  an  alien :  but  the  Court  considered 
that  the  Stat  U  &  12  Will.  3,  had  been  adopted  in  this  State ;  by  which 
statute  a  citizen  may  inherit /rom  or  through  an  cdien;  and  so  the  plaintiff 
recoTered.  It  was  also  decided,  that  it  was  not  material  on  the  pleadings, 
whether  the  said  F.  F.  was  a  subject  of  the  king  of  Great  Britain,  or  not ; 
lor  he  might  not  be,  and  yet  be  an  alien ;  and  on  the  pleadings,  the  true 
question  was,  whether  he  was  a  citizen  of  Massachusetts ;  if  he  was,  he  took 
a  share  of  the  estate.  Hence  the  aboye  was  the  proper  rejoinder.  So,  in 
Cahm's  Case,  7  Co.  52 ;  Rast  En.  605 ;  3  Salk.  29. 
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REAL  ACTIONS- 
PLEADINGS  IN  REAL  ACTIONS. 

IV.  Dower* 

For  the  provisions  in  Massachusetts  respecting  the  writ  of  dower ^ 
see  Stat.  1783,  ch.  40. 

The  usual  pleas  in  Dower  are,  1.  Never  married.  2.  That  the 
husband  was  never,  seised  of  such  €ai  estate  in  the  premises^  in  which 
dower  is  demanded^  as  to  entitle  the  demandant  to  dower. 

Under  these  pleas,  it  is  not  necessary  for  the  demandant  to  prove 
any  demand ;  as  by  them  the  demand  alleged  in  the  writ  is  admitted. 
Ayer  v.  Springs  10  Mass.  R.  80. 

'  Though,  it  seems,  nonrtenure  cannot  be  pleaded,  by  any  one  actually 
in  possession,  under  the  Stat.  1783,  yet  sever alrtenancy^  entire-4enanr 
cy,  or  soU4enancyy  may  be  pleaded ;  as  the  same  reason  does  not 
apply  to  them.     See  Vin.  Abr.  Dower  (M.  a.) 

So,  it  is  a  good  plea  in  Dower,  that  the  defendant,  neither  at  the 
time  of  the  demand  of  dower,  was  in  possession,  nor  has  been  at  any 
time  since.     1  Mass.  R.  471. 

So,  the  tenant  may  plead,  that  he  was  seised,  until  the  husband  en- 
tered and  disseised  him,  upon  whom  he  re-entered.  Yin.  Abr.  Dower 
(M.  a.)  24. 

So,  that  the  husband  had  nothing  but  jointly  with  the  tenant,  who 
survives.    Bnd,  27. 

So,  that  the  demandant  released  her  dower,  whether  the  deed  were 
a  mortgage  or  an  absolute  deed.  And  where  the  purchaser  of  an 
equity,  aAer  the  husband's  death,  pays  the  money  due  on  a  mortgage 
in  which  the  wife  has  joined  by  relinquishing  her  dower,  the  right  to 
dower  is  not  thereby  revived.     8  Mass.  R.  491. 

Where  the  husband  conveys  an  undivided  moiety  of  a  parcel  of 
land,  and  the  wife  releases  her  dower  in  it,  if  there  is  a  partition 
afterwards  by  deed,  she  is  entitled  to  dower  in  the  part  only  which  is 
assigned  to  her  husband.    Potter  t.  Wheeler,  13  Mass.  R.  504. 

But  a  release  of  dower  to  a  mere  stranger,  cannot  be  pleaded  in 
bar  of  dower,  where  no  privity  is  shown  between  her  and  the  tenant. 
11  Mass.  R.  208.  As,  where  the  release  is  contained  in  a  deed  to 
other  persons,  under  whom  the  tenant  does  not  hold  or  claim.   Ibid. 

So,  a  jointure  is  a  good  bar  of  dower.  As,  where  a  feoffment  was 
made  to  certain  persons  to  the  use  of  the  demandant  for  their  joint 
lives  for  her  jointure,  with  remainder  over  to  a  stranger,  it  was  held  a 
good  plea,  without  saying,  that  after  her  husband's  death,  she  entered 
and  claimed  it  for  her  jointure.    Jenk.  334,  Woo^s  Case. 

But  an  indenture,  made  before  marriage,  whereby  she  is  to  have 
an  annuity  in  lieu  of  dower,  does  not  estop  her  to  claim  dower,  diough 
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she  may  be  liable  on  ber  covenants  contained  in  the  indenture.  Downu 
15  Mass.  R.  106. 

The  tenant  may  also  plead,  that  the  husband  is  alive.    Dy.  165  a. 

So,  it  is  a  good  plea  in*  bar  of  dower,  that  the  demandant  had  eloped 
from  her  husband.  But  to  this  plea  she  may  reply,  that  she  was  after- 
wards recouped  to  him.  And  where  a  woman,  supposing  her  hus- 
band to  be  dead,  married  another  husband  while  the  former  was  alive, 
it  was  held,  that  she  should  not  lose  her  dower  in  the  former  husband's 
esUte.    Dyer,  106  b,  107. 

So,  the  tenant  may  plead,  that  dower  has  already  been  assigned  to 
her;  and  it  is  not  necessary  to  show,  that  it  was  by  deed  or  in^ 
writing;  but  it  seems,  the  dower  should  be  set  off  by  metes  and 
bounds,  whether  it  should  be  so  pleaded  or  not.    See  Conant  v.  Litilet 
1  Pick/ 189. 

So,  the  heir  may  plead  Detinue  of  Charters.  But  the  charters  must 
concern  the  land  of  which  dower  is  demanded,  and  it  is  held,  that 
it  is  not  a  good  plea  for  more  land  than  the  charters  concern. 
See  Dyer,  230  a.  But  according  to  others,  it  goes  to  all.  Yin.  Abr. 
Dower  (L.) 

In  general,  the  charters  must  be  shown  as  certainly  as  in  Detinue; 
but  where  the  heir  pleaded  a  detainer  of  a  bag  sealed,  with  certain 
evidences  concerning  the  same  land,  and  if  she  win  deKver  it,  he  is 
ready  to  render  dower,  it^was  held  a  good  plea,  without  more  certainty 
in  describing  them.     Ibid. 

On  delivery  of  the  evidences  on  such  plea,  the  demandant  may 
have  her  dower  immediately ;  but,  if  she  denies  the  detainer,  and  it  is 
found  against  her,  she  loses  her  dower.     Hob.  199. 

If  the  demandant  is  ensient  at  her  husband's  death,  she  may  reply 
the  fact  to  this  plea,  and  that  she  keeps  the  charters  for  the  infant, 
if  it  shall  be  born ;  but  if  the  plea  is  found  against  her,  she  forfeits 
her  dower.    2  Inst  436. 

This  plea  is  properly  in  abatement,  and  can  be  pleaded  by  none 
but  the  heir,  for  want  of  privity.  9  Co.  18  a.  And,  therefore,  it  is  no 
I^ea  even  for  the  heir,  where  they  concern  other  lands  purchased  by 
him.  Ibid.  So  it  is  no  plea,  where  he  has  delivered  the  charters  to 
her,  himself;  nor  where  he  comes  in  as  vouchee  by  a  vouchee,  and 
not  by  the  tenant    Ibid. 

In  this  plea  the  heir  must  aver,  that  he  has  always  been,  and  still  is 
ready  to  render  dower,  if  she  would  deliver  up  the  charters,  and  there- 
fore it  cannot  be  pleaded  after  imparlance.  9  Co.  18  a,  BedingfiiMs 
Case, 

It  has  been  doubted,  whether  Detinue  of  Charters  is  ever  a  good 
plea  in  Massachusetts,  the  statute,  requiring  the  registry  of  deeds, 
enabling  the  heir  to  ascertain  the  bounds  and  extent  of  his  inheritance ; 
but  it  not  infrequently  happens,  that  title-deeds  are  not  recorded. 
Idea  jftusre. 
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DowKB.  So,  it  is  a  good  plea  in  bar  of  dower,  that  ^  the  lands,  in  which 

dower  is  demanded^  at  the  time  of  the  husband's  alienation  of  thenni 
were  in  a  wild  and  uncultivated  state,  and  thb  is  a  sufficient  bar, 
though,  at  the  time  of  the  demand  of  dower,  they  are  in  an  improved 
state.  15  Mass.  R.  164;  1  Pick.  21.  The  same  reason  extends  Id 
wild  lands  in  the  possession  of  the  heir. 

» 

Of  Damages  in  Dower, 

Where  the  husband  dies  seised,  the  demandant  is  entitled  to  re- 
cover damages  ifrom  the  time  of  his  death.  Jenk.  45,  pi.  85.  Bat  if 
be  does  not  die  seised,  she  recovers  damages  from  the  time  of  demand 
and  refusal.  However,  it  is  said,  if  she  delays  herself,  she  shall  not 
recover  damages.    Co.  Litt.  32  b. 

Where  the  tenant  confesses  the  action,  or  pleads  to  the  writ,  the 
demandant,  in  order  to  recover  damages,  must  surmise  that  her  hus- 
band died  seised.     Vin.  Abr.  Dower  (O.  a.) 

If  the  husband  alienes,  and  takes  back  an  estate  for  life,  and  dies, 
the  wife  may  have  her  dower,  but  not  damages.  She  has  dower  on 
account  of  his  first  seisin  in  fee ;  but  she  recovers  no  damages,  be- 
cause he  dies  seised  of  a  freehold  only.     See  Co.  Litt  32  b. 

In  order  to  bring  a  writ  of  Dower  in  Massachusetts,  under  the 
Stat  1783,  ch.  40,  there  must  be  a  demand  made  upon  the  heir  or 
other  person  having  the  immediate  estate  of  freehold  or  inheritance, 
one  month  previous.  In  which  case,  if  action  is  brooght,  the  widow, 
upon  the  rendering  of  judgment,  will  recover  reasonable  damages 
from  the  time  of  demand  and  refusal. 

But  under  the  Stat.  1816,  ch.  84,  where  a  husband  dies  seised,  the 
widow  is  entitled  "  to  one  undivided  net  third  part  of  the  rents,  in- 
comes, and  profits "  of  the  estate,  until  the  heir  assigns  her  dower, 
or  until  it  is  assigned  under  a  judgment  of  Court,  &c. 

This  Statute  seems  virtually  to  restore  the  comoaon  law.  It  is  set- 
tled, that  it  does  not  extend  to  any  but  heirs.  1  Pick.  475.  It 
probably  was  intended  to  authorize  the  Court,  on  giving  judgment  for 
the  widow  on  her  writ  of  Dower,  to  allow  her  damages  as  at  common 
law,  but  fixed  one  third  of  the  rents  ^c.  as  the  rule  for  assessing 
them.     Qtt. 

JFurther  Remarks. 

A  widow  is  entitled  to  dower  of  an  equity  of  redemption,  against 
all  but  the  mortgagee  and  those  claiming  under  him.    3  Pick.  481. 

Where  a  woman  is  divorced  from  her  husband  for  adultery  com- 
mitted by  him,  it  is  no  plea,  to  an  action  brought  by  her  under  the 
Stat  1785,  ch.  69,  §  5,  for  her  dower,  that  the  husband  was  not  seised 
of  the  lands,  at  the  time  of  the  divorce.     14  Mass.  R.  219. 

A  guardian  may  assign  dower  for  the  heir,  if  under  gurdianship. 
1  Pick.  314. 
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Where  a  wife  had  joined  with  her  hushand  in  a  mortgage,  releasing 
her  dower  to  the  mortgagee,  and,  after  her  husband's  death,  his 
administrator  discharged  the  mortgage,  it  was  held,  that  she  was  en- 
titled to  dower,  though  an  allowance  had  been  made  to  her  by  the 
lodge  of  Probate  for  releasing  it..   13  Mass.  R.  526. 

1.  Husband  Alive. 

Plea.     And  the  said  D.  comes  and  says,  that  the  plaintiff  ought  Husbahd 
not  to  have  her  dower  of  the  said  tenements  with  their  appurte-  «"^?L 
nances,  because  he  says,  that  the  said  A.  A.,  from  whose  endow-  ant's  hoaband 
ment  &c.,  is  alive,  and  in  full  life,  to  wit^  at  &c. ;  and  this  he  the  is  alive, 
said  D.  is  ready  to  verify,  in  whatever  manner  the  Court  shall  think  SeeiBro.Ent 

fit    &c  206;  6  Com. 

"^»  ^^'  DiR.  Plead. 

Replication     And  the  plaintiff  says,  that  she,  notwithstanding  ^^  ^'  **^ 
any  thing  above  alleged  in  this  behalf,  ought  not  to  he  precluded  Replieation. 
from  having  her  dower,  because  she  says,  that  the  said  A.  A.,  from  Demtndant'f 
whose  endowment  &c.,  died  at  &c,,  and  was  buried  in  the  cemetery  J^J"*   ** 
of  the  church  of  said  &c ;  and  this  she  is  ready  to  verify,  in  what- 
ever manner  the  Court  shall  think  fit,  d!:.c.     Rast.  Ent.  228. 

2.  JSTot  Dowable. 


Plea.    And  the  said  D.  comes  and  says^  {dotem  non^)  because  ^^'^  i>owa- 
he  says,  that  the  plaintiff,  at  the  time  of  the  death  of  the  said  A.  A.,  ^^*  j^       ^^ 
her  husband,  from  whose  endowment  &c.,  was  not  of  such  an  age  ant  was  not  of 
as  to  be  entitled  to  her  said  dower,  to  wky  of  the  age  of  (a)  nine  dowabie  age. 
years  ;  and  this  he  is  ready  to  verify :  Wherefore,  &c.  S.  P.  i  Bro. 

Ent.  804. 

(a)  **  Eight  years  and  one  half,"  in  the  original. 

Replicatioit.     And  the  plaintiff  says,  that  she,  notwithstanding  5*P^**?^"' 
any  thing  above  alleged,  {predudi  non^)  because  she  says,  that  at  ^^raaof dowi- 
the  time  of  the  death  of  the  said  A.  A.,  her  husband,  she  was  of  bieage. 
such  an  age  as  to  be  entitled  to  her  said  dower,  to  wit,  of  the  age  of  See  6  Com. 
eleven  years ;  and  this,  &c. :  Wherefore,  d^c.     Rast.  Ent.  228.       ^.^'T*' 

3.  Jlssignment. 

Plea*     And  the  said  D.  says,  {actio  non,^  because  be  says,  that  AsaiawMBBrr. 
he,  since  the  death  of  the  said  A.  A.,  assigned  the  plaintiff  ten  ^^»  Defend- 
acres  of  land  with  the  appurtenances,  of  the  said  thirty  acres  of  J^J^^*^®^ 
land,  to  be  bolden  by  the  plaintiff  for  the  term  of  her  life,  in  the    . 
name  of  tiie  dower  of  her  the  plaintiff,  which  belonged  to  her  of 
the  said  thirty  acres  of  land ;  to  which  assignmtfnt  the  piaiatiff 
agreed ;  and  this,  be* :  Wherefore  he  prays,  &&c« 

Replication.     And  the  plaintiff  says,  that  she,  notwithstanding  Replication.' 
any  thing  above  alleged,  {predudi  non,)  because  she  says,  that  the  Defendant  did 
said  D.  did  not  assign  to  her  the  plaintiff  the  said  ten  acres  of  land,  S^J^^^^ 
in  the  name  of  the  dower  of  her  the  plaintiff,*  to  her  belonging  of  g^^  5  com. 
the  said  thirty  acres  of  land,  as  the  said  D.  has  above  alleged  ;  and  Dig.  piead. 
this,  &c.     Rast.  Ent.  229.  (2lr.i6.) 
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4.  Disseisifu 

Disseisin.  Plea.    And  as  to  the  three  acres  of  pasture  of  th^  said  undivided 

Bar.  Demand-  tenements  With  the  appurtenances,  whereof  &c.,  the  said  D.  says, 

th^dft"^"^"^    that  the  said  B.  and  C.  [the  plaintife]  their  action  aforesaid  thereof 

against  him  ought  not  to  have,  because  he  says,  that  they  the  said 

B.  and  C,  after  the  death  of  the  said  A.  A.,  and  before  the  day  of 
the  purchase  of  the  original  writ  of  them  the  said  B.  and  C,  enter- 
ed into  the  same  three  acres  of  pasture,  and  the  said  D.  thereof 
unjustly,  and  without  judgment,  disseised,  and  were,  and  yet  are 
seised  thereof  in  their  demesne  as  of  fee,  by  disseisin,  &c, :  and 
this  he  is  ready  to  verify :  Wherefore  he  prays  judgment,  if  the 
said  B.  and  C.  ought  to  have  their  action  aforesaid  thereof  against 
him.     Rast.  Ent.  231. 

Replication.  REPLICATION^     And  as  to  the  said  plea  of  the  said  D.,  as  to  the 

The  demand-    g^id  three  acres  of  pasture  in  tliat  plea  specified,  thereof  above 
dTjweise  Sie      pleaded  in  bar,  the  said  B.  and  C.  say,  that  they,  notwithstanding 
defendant.        any  thing  in  that  plea  before  alleged,  ought  not  to  be  precluded  from 
having  the  dower  thereof  of  the  said  C.,  because  the  said  B.  and 

C.  say,  that  they  the  said  B.  and  C.  did  not  disseise  the  said  D.  of 
the  same  three  acres  of  pasture  with  the  appurtenances,  as  the  said 

D.  has  above  thereof  alleged ;  and  this  they  pray  may  be  inquired 
of  by  the  country.     Rast.  Ent.  232. 

5.  Detainment  of  Charters. 

Dbtainmsnt  Plea.  And  the  said  D.  comes  and  says,  that  the  said  B.  and  C. 
oFCHABTKRs.  Qught  uot  to  havo  their  action  aforesaid  for  her  third  part  against  him» 
ment  ?clf  ""  '^^^^"^  ^Y  protesting,  that  the  said  A.  A.  never  was  seised  of  the  tene- 
tera.  '    ments  aforesaid  with  the  appurtenances,  whereof  &c.,  of  such  an  estate, 

whereby  he  might  have  endowed  the  said  C,  nor  did  he  die  seised 
thereof,  for  plea  saith,  that  the  said  A.  A.  recently  was  possessed  of 
one  sealed  chest,  with  divers  written  charters  and  muniments  touching 
and  concerning  the  tenements  aforesaid  contained  therein,  whereof  the 
said  B.  and  C.  above  demand  a  third  part  in  form  aforesaid,  to  tri^,  at 
be.,  and  died  thereof  possessed,  without  an  heir  of  his  own  body ;  after 
whose  death  the  same  D.,  as  sister  and  heir  of  the  said  A.  A.,  enter- 
ed into  the  tenements  aforesaid  with  the  appurtenances,  whereof  dy^c; 
and  the  said  chest  with  the  charters  &c.,  after  the  death  of  .the  said 
A.  A.,  came  to  the  hands  and  possession  of  tbe  said  C,  while  sbe 
remained  unmarried,  at  &c. ;  and  the  said  D.  thereafterwards  re- 
quested the  said  C.  to  deliver  to  her  the  said  chest  with  the  charters 
aforesaid,  &c. ;  and  the  said  C,  while  she  was  unmarried,  and  the 
said  B.  and  C.,^fter  their  marriage,  tliough  often  requested,  wholly 
refused  to  deliver  the  said  chest  with  the  charters  aforesaid  dbc*,  to 
the  said  D.,  and  yet  refuse,  and  unjustly  vridihold  the  chest  &c« 
aforesaid,  from  her  the  said  D.  And  the  said  D.  further  says,  that 
she  always  hitherto  was,  and  yet  is  ready  to  render  the  said  third 
part  to  the  said  B.  and  C,  as  the  dowry  of  the  said  C,  and  to 
endow  her  of  the  same,  if  the  said  B.  and  C.  would  deliver  to  her 
the  said  D.  the  said  chest  and  charters  he. ;  and  this  she  is  ready 
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to  verify :  Wherefore  she  prays  judgment,  if  the  said  B.  and  C.  Dstaikment 
their  action,  &c.  ofchartbm. 

Replication.     And  the  said  B.  and  C,  not  acknowledging  any  RepUcatioD. 
thing  by  the  said  D.  above  alleged,  say,  (predudi  notij)  because  ^**^!!!|i'^*"* 
they  say,  that  they  do  not  detain  the  said  chest  with  cljarters  d^c,  °  *^'**^"- 
from  the  said  D.,  as  the  same  D.  has  above  alleged ;  and  this  they 
pray  may  be  inquired  of  by  the  country.     Rast.  Ent.  229. 

Note. — ^If  a  woman  reply  **  non  detinet "  to  a  plea  of  detainer  of  Char- 
ten,  and  it  is  foand  against  her,  it  will  he  a  bar  of  dower.  Hob.  199  ; 
5  Com.  Dig.  Plead.  (2  Y.  6 ;)  B.  N.  P.  117,  118  ;  Salk.  262,  253 ;  Hob.  1 13. 

6.  Elopement 

Plea.     And  the  said  D.  comes  and  says,  that  the  plaintiff  ought  Ei^opbmbnt. 
not  to  have  her  dower  of  the  said  manor  and  its  appurtenances  oQ  Bar.  Demand- 
the  endowment  of  the  said  A.  A.  against  the  said  D.,  because  he  jnteioi^dfrom 
says,  that  the  plaintiff,  in  the  lifetime  of  the  said  A.  A.  of  her  own 
will,  at  &c.,  left  the  said  A.  A.  her  husband,  and  eloped  from  him  S-  P*  i  Bro. 
with  one  B.  B.  unto  C.  &c.,  and  thereafterwards  remained  a  long  5  ci^  Di^** 
time  in  adultery  with  the  said  B.  B.,  to  the  end  of  the  life  of  the  pi.  (2  V.  if !) 
said  A.  A. ;  without  that,  that  the  plaintiff  was  reconciled  to  the 
said  A.  A.  her  husband  in  his  lifetime ;  and  this  he  is  ready  to  veri- 
fy :  Wherefore  he  prays  judgment,  if  the  plaintiff  ought  to  have 
her  dower  of  the  said  manor  with  the  appurtenances,  whereof  S&c, 
of  the  endowment  of  the  said  A.  A.,  formerly  her  husband,  &c. 

Replication.     And  the  plaintiff  says,  {predudi  nouy)  because  Replication.  - 
she  says,  that  she,  in  'the  lifetime  of  the  said  A.  A.,  did  not  leave  2*™*"^'}^^. 
the  said  A.  A.  her  husband,  nor  elope  from  him  with  the  said  B.  B., 
as  the  said  D.  (las  above  alleged ;  and  this  she  prays  may  bQ  in- 
quired of  by  the  country.     Rast.  Ent.  230. 

Note.— In  Welman  v.  J^uUing^  Nov.  T.,  S.  J.  C,  Essex,  1789,  a  like  plea 
of  elopement  was  pleaded,  and  the  fact  being  found,  the  bar  was  adjudged 
good. 

7.  JVo  Demand. 

Plea.     And  the  said  D.  comes  dwj.,  and  says,  that  he,  from  the  No  demand. 
time  of  the  death  of  the  said  A.  A.,  the  late  husband  of  the  said  E.,  Piea.  No  dc- 
always  hitherto  was,  and  yet  is  ready  to  render  to  her  her  dower  ^J^^  days  be- 
aforesaid ;  and  this  he  is  ready  to  verify ;  toithout  this,  that  the  said  fore  action 
E.  demanded  of  tlie  said  D.  to  assign  to  her  her  reasonable  dower  brought, 
in  the  premises,  which  he  refused  to  do,  as  the  said  E.  hath  de-  See  tout  temps 
clared :  Wherefore  he  prays  judgment,  if  she  ought  to  have  any  ^nt  206^"* 
damages  against  him  by  reason  of  the  detention  of  her  dower  afore- 
said, and  ior  his  costs.  S.  Sewall. 

Replication.     And  the  said  E.  says,  that  for  any  thing  before  Replication, 
alleged,  she  ought  not  to  be  precluded  from  having  and  maintaining  ^  <^«™*^*** 
her  action  aforesaid,  for  her  damages  aforesaid,  by  reason  of  the  de- 
tention of  her  reasonable  dower  aforesaid,  and  for  her  costs,  because 
she  says,  that  she  demanded  of  the  said  D.  to  assign  to  her  her  rea- 
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sonable  dower  in  the  premises,  in  manner  and  form  as  she  bath 
alleged  in  her  writ ;  and  this  she  prays  may  be  inquired  of  by  the 
country,  he.     Essex,  S.  J.  C.  1794,  JSTeck  y.  Lee*      E.  Pullihg. 

Note. — ^This  plea  is  founded  on  act  of  Maasacbusettt,  11th  March,  1784» 
(I  Mass.  Laws,  14£,)  wherein  it  is  enacted,  that  ''when  the  heir  or  other 
person  having  the  next  immediate  estate  of  freehold  or  inheritance,  shall 
not  within  one  month  next  after  demand  made,^  assign  the  widow's  dower, 
she  may  sue  for  it. 

"^In  Coffin  y.  Coffin^  S.  J.  C.  Sofiblk,  Aug.  1796,  it  was  held,  that  if  there 
be  in  fact  no  demand,  according  to  tbe-statute  for  the  assignment  of  dower, 
one  month  before  the  action  is  commenced,  it  must  be  pleaded  iaabatemwL' 


Nb  nif  quss 

•SISIX. 

Flea.    Ne  ua- 
<)iie0  ieisto. 

S.  P.  2  Wils. 
118. 


Plea.    Ne  un- 
ques  seisie. 


8.  JVe  Unques  Seisie. 

Plea.  And  the  said  D.  comes  be.,  and  says,  that  the  said 
plaintiff  ought  not  to  have  dower  of  the  tenements  aforesaid,  with 
the  appurtenances,  of  the  endowment  of  the  said  A.  A.,  formerly 
her  husband,  because  he  says,  that  the  said  A.  A.,  her  former  hus- 
band, neither  on  the  day  on  which  the  aforesaid  plaintiff  espoused 
him,  nor  before,  nor  ever  afterwards,  was  seised  of  the  tenements 
aforesaid  with  the  appurtenances,  of  such  estate,  as  that  the  aforesaid 
plaintiff  could  be  thereof  endowed;  and  of  this  he  puts  himself  on 
the  country,  &c.     Comp.  Attorney,  206. 

Plca.  And  the  said  D.  comes  and  says,  {doiem  nofif)  because 
he  says,  that  the  said  A.  A.,  formerly  her  husband,  &c.  neither  on 
the  day  on  which  he  espoused  the  plaintiff,  nor  ever  afterwards,  was 
seised  of  the  said  tenements,  with  their  appurtenances,  whereof  &c., 
of  such  estate,  as  that  the  said  A.  A.  mignt  have  endowed  the  plain- 
tiff thereof;  and  of  this  he  puts  himself  upon  the  country.  Kast. 
Ent.  230 ;  3  Ld.  Raym.  192. 


Non  tbnu&b. 

Plea.    Not 
tenant  of  the 
freehold  in 
abatement. 


Replication. 
Tenant  of  the 
freehold. 


Bar.    Not  ten- 
ant of  the  free- 
hold in  abate- 
ment 


9.  JVon  Tenure. 

Plka.  And  the  said  D.  comes  &x;.,  and  says,  that  he  canooe 
render  the  said  manor,  with  the  appurtenances,  as  dower  of  the  said 
plaintiff,  because  he  says,  that  he  is  not  tenant  as  of  the  freehold  of 
the  said  manor  and  appurtenances,  nor  was  on  the  day  of  suing  out 
this  writ  of  the  said  plaintiff:  Wherefore  he  prays  judgment  of  the 
writ  aforesaid,  and  that  the  same  may  be  quashed. 

Replication.  And  the  said  plaintiff  says,  that  her  writ  afore- 
said, for  the  reason  before  alleged,  ought  .not  to  abate,  because  she 
says,  that  on  the  day  of  suing  out  her  writ  aforesaid,  to  tvit^  on  (ne., 
at  &c.,  the  said  D.  was  tenant  as  of  the  freehold  of  the  manor  afore- 
said, with  the  appurtenances,  as  by  her  writ  aforesaid  is  supposed  ; 
and  this  she  prays  may  be"  inquired  of  by  the  country.  Comp.  At- 
torney, 207. 

Plea.  And  the  said  D.  comes,  and  as  to  one  messuage,  six- 
teen, acres  of  land,  four  acres  of  meadow,  twenty  acres  of  pasture, 
and  one  acre  of  wood,  with  the  appurtenances,  in  &c.,  the  said  D. 
says,  that  he  cannot  render  the  third  part  of  the  same  tenements, 
with  their  appurtenances,  because  he  says,  that  he  is  not  tenant  of 
the  tenements  aforesajd,  as  of  freehold,  nor  was  on  the  day  of  the 
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purchase  of  the  writ  aforesaid,  nor  ever  afterwards,  but  one  A.  A.  Noktbtumx, 
IS,  and  on  the  day  of  the  purchase  of  the  writ  aforesaid  was,  tenant 
thereof  as  of  freehold ;  and  this  he  is  ready  to  verify  :  Wherefore 
he  prays  judgment  of  the  said  writ,  as  to  the  third  part  of  tlie  tene- 
ments aforesaid* 

Replication.     And  the  plaintiff  says,  that  her  writ  aforesaid,  as  Replication, 
to  the  said  messuage,  sixteen  acres  of  land,  &c.  with  the  anpurte-  ?!iffS°ll*5i 

I  ,     K  1     1    *  1  1        1      '  •  I  Tx    w  tenant  ot  tne 

nances,  ought  not  to  be  quashed,  because  she  says,  that  the  said  D.  freehold. 
is,  and  on  the  day  of  the  purchase  of  the  original  writ  of  her  the 
pimnuff,  was,  tenant  of  the  tenements  aforesaid  as  of  freehold,  as  by 
the  plaintiff  in  her  writ  and  declaration  aforesaid  is  above  supposed  ; 
and  this  she  prays  may  be  inquired  of  by  the  country.  Rast.Ent. 
230. 

Note.— By  the  act  of  Masaachusetts,  lllh  March,  1784,  (1  Mass.  Laws, 
14S,)  the  action  of  dower  may  be  brought  '*  againtt  the  tenant  in  possession^ 
or  sncb  persons  who  have  or  claim  right  or  inheritance  in  the  same  estate." 
It  should  seem,  therefore,  that  the  plea  of ''not  tenant"  is  not  applicable  to 
this  State ;  but  the  plea  should  be  a  disclaimer.  See  Abatement,  antej 
page  104. 

10.  Sole  Termre,  Sfc. 

Plea.    And  the  said  D.  comes,  and  as  to  one  acre  of  land,  Sour  ww- 
with  the  appurtenances,  in  &c.,  part  of  the  said  thirty  acres  of  land,  ^"' 
in  the  said  demand  of  the  said  plaintiff  mentioned,  and  whereof  &c.,  ^t**gole  tSi- 
and  also  as  to  one  acre  and  the  half  of  another  acre  of  meadow,  with  ure;  in  an  ac- 
the  appurtenances,  in  &c.,  part  of  the  said  thirty  acres  of  meadow,  in  tion  °^^^?|^ 
the  said   demand  of  the  plaintiff  mentioned,  and  whereof  &c.,  says,  ^^^   *^*^ 
that  he  the  said  D*,  on  the  day  of  suing  forth  the  original  writ  of 
the  plaintiff,  and  before,  was,  and  from  thence  hitheto  hath  been, 
and  sdll  is,  sole  tenant  of  the  said  one  acre  of  land,  and  one  acre 
and  one  half  of  meadow,  parcel  &c. ;   without  this,  that  the  said 
A.  A.,  (co-defendant,)  on  the  day  of  suing  forth  the  original  writ  of 
the  plaintiff  or  at  any  time  since,  had  any  thing  in  the  said  one  acre 
of  land,  and  one  acre  and  an  half  of  meadow,  parcel  &c.,  with  the 
appurtenances. 

And  the  said  D.,  by  leave  Sec.,  further  says,  that  the  plaintiff  2^.  Ne  unques 
ought  not  to  have  her  dower  thereof,  or  any  part  thereof,  of  the  dower.**  ** 
endowment  of  the  said  B.  B.,  heretofore  her  husband,  because  he 
says,  that  the  said  B.  B.,  heretofore  the  husband  of  the  plainti^ 
neither  on  the  day  on  which  he  espoused  the  plaintiff,  or  any  time 
afterwards,  was  seised  of  the  said  one  acre  of  land,  and  bne  acre 
and  an  half  of  meadow,  with  the  appurtenances,  or  of  any  part 
thereof,  of  such  an  estate,  whereby  he  could  endow  the  plaintiff 
thereof;  and  this  he  is  ready  to  verify,  &c. 

And  as  to  the  residue  of  said  lands  and  tenements  mentioned  in  s.  As  to  the 
the  §aid  demand  of  the  said  plaintiff,  and  whereof  fee,  he  the  said,  ^^^"®' °°'* 
D.  says,  that  the  said  D.  cannot  render  to  the  plaintiff  her  dower 
thereof,  or  any  part  thereof,  because  he  saith,  that  he  the  said  D.  is 
not,  nor  on  the  day  of  suing  forth  the  original  writ  of  the  plaintiff, 
was,  or  at  any  time  since  has  been,  tenant  thereof,  or  of  any  part 
thereof,  ^as  of  freehold,  either  solely,  or  jointly  with  the  said  A.  A. ; 


406  REAL  ACTIONS. 

Sou  Txir-      and  this  he  is  ready  to  verify  :  Wherefore,  as  to  the  said  residue  of 
vmxf  &c.         ijjg  gj^y  lands  and  tenements,  he  prays  judgment  of  the  said  Vrit,  &c. 
3  Morg.  466,  467,  [684.] 

Ptoa,  tiiat  Plea.      And  the  said  D.  comes  and  say^,  that  he  is  not,  nor  on 

defendant  i9  the  day  of  suing  out  the  original  writ  of  the  plaintiff,  or  at  any  time 
telnUy^rTOle-  ^^^^  ^^^\  ^^^^^  jointly  with  the  said  A.  A.,  or  solely,  tenant  of  the 
ly,  tenant  of  Said  premises,  in  the  said  demand  of  the  plaintiff  mentioned,  or  of 
&e  land,  in  an  ^ny  part  thereof;  and  this  he  is  ready  to  verify  :  Wherefore  he  prays 
action  against  j^  jg^gm  ^f  jjjg  ^^  ^^ j^  ^nd  that  the  same,  as  to  him  the  said  D., 

may  be  quashed,  &c. 

c^SaSid^"*'  f  Replication.  And  the  plaintiff  says,  that  she  cannot  deny  the 
«lea.  matters  contained  in  the  said  plea  of  the  said  D.,  but  admits  the 

same  to  be  true.     3  Morg.  [585.] 

11.  JSTo  Marriage. 

RiA»!^'  Plea.    And  the  said  D.  comes  and  says,  that  the  plaintiff  ought 

Plea.  Ne  un-  °^^  ^  ^^^^  ^^^  dower  of  the  said  third  part  of  the  moiety  of  the  sSiiid 
quea  seisieque  messuage,  or  tenement  and  premises  abovementioned,  of  the  endow- 
dower.  m^Q^  ^f  |{,q  ggjj  ^^  j^^  deceased,  because  he  says,  that  the  said 

A.  A.,  deceased,  neither  on  the  day  on  which  he  is  supposed  to 
S:  P.  2  Wilt.  y^^^Q  espoused  the  plaintiff,  nor  at  any  time  afterwards,  was  seised 
of  the  moiety  aforesaid  of  the  said  messuage,  or  tenement  and  prem- 
ises abovementioned,  whereof  be.,  of  such  estate  therein,  whereby 
he  could  endow  the  plaintiff  thereof ;  and  of  this  he  puts  himself 
upon  the  country. 

Lcou  le  iT*  ^^  *®  ^^  ^'^  ^^"^  further  plea  in  bar  in  this  behalf,  by  leave  of 
loyal  matrimq-  ^^  Court  here,  for  this  purpose  first  had  and  obtained,  says,  that  the 
ny.  ~  plaintiff  ought  not  to  have  her  dower  of  the  said  third  part  of  the 

moiety  aforesaud  of  the  said  messuage,  or  tenement,  and  premises 
S.  P.  2  wils.  abovementioned,  with  the  appurtenances,  of  -the  endowment  of  the 
said  A.  A.,  because  he  says,  that  the  plsundff  was  never  coupled 
with  the  said  A.  A.  in  lawiul  matrimony ;  and  this  he  is  ready  to 
verify  :  Wherefore  he  prays  judgment,  if  the  said  plaintiff  ought  to 
have  her  dower  of  the  said  third  part  of  the  moiety  aforesaid  of  the 
said  messuage,  or  tenement,  and  premises  aforesaid,  with  the  appur- 
tenances, whereof  &c.,  agamst  him  &c.     3  Morg.  464,  [582.J 

Replication,  Replication.     And  the  plaintiff,  as  to  the  said  plea  of  the  said 

^demandant  ^'  above  lastly  pleaded  in  bar,  says,  that  she,  by  any  thing  therein 

were  coupled    alleged,  Ought  not  to  be  barred  from  the  recovenng  her  said  dower 

in  lawful  mat-  in  this  behalf  against  the  said  D.,  because  she  says,  that  she  the 

""®"^'  plaintiff,  at  &c.,  in  the  lifetime  of  the  said  A.  A.,  to  unty  on  8ec-, 

was  coupled  widi  the  said  A.  A.  in  lawful  matrimony  ;  and  thb  she 

is  ready  to  verify,  where,  when,   and  in  what  manner  this  Court 

here  shall  direct,  &c.     3  Morg.  466,  467,  [686.] 

NoTK.— When  the  marriage  is  in  England,  it  is  triable  only  by  the  Bish- 
op's certificate. 

Plea.  Ne  im-  Plea.  And  the  said  D.  comes  and  says,  that  the  said  Mary, 
S'lto^matri-  otherwise  Maria,  ought  not  to  have  her  dower  in  this  behalf,  as 
mony.  having  been  the  wife  of  the  said  A.  A»,  deceased,  because  he  says. 
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that  the  said  Mary,  otherwise  Maria,  never  was  accoupled  to  the  No 
said  A.  A.9  deceased,  in  lawful  matrimony ;  and  this  the  said  D,  ^'•^^■' 
is  read^  to  verify  :  Wherefore  he  prays  judgment,  if  the  said  Mary, 
otherwise  Maria,  ought  to  have  her  dower  of  the  messuages  and 
tenements  aforesaid,  with  the  appurtenances.  J.  Ajdair. 

Replication.     And  the  said  Mary,  otherwise  Maria,  says,  that  RepUcatiop. 
she  ought  not,  by  any  thing  in  the  plea  of  the  said  D.  above  alleged,  loy^  mablmo- 
to  be  barred  from  having  her  dower  aforesaid  in  this  behalf,  because  ny. 
she  says,  that  she  the  said  Mary,  otherwise  Maria,  on  &x.,  was  ac- 
coupled to  the  said  A.  A.  in  lawful  matrimony,  at  Edinburgh,  in 
that  part  of  Great  Britain  called  Scotland  ;  and  this  she  prays  may 
be  inquired  of  by  the  country.      10  Went.  158 ;  2  Hen.  Bl.  145. 

S.  Lfi  Blanc 

NoTK.— On  demurrer  to  this  replication,  because  it  concluded  to  the 
oountiy,  whereas  it  ought  to  have  concluded  with  a  yerification  &c.,  to  be 
tried  by  the  Bishop's  certificate ;  and  because  there  was  no  venue  in  Eng- 
land laid,  where  the  marriage  was  had— the  Court  were  of  opinion,  that 
the  replication  was  good  in  both  respects ;  and  said,  the  trial  could  not  be 
had  bv  Bishop's  certificate  in  England,  of  a  marriage  in  Scotland ;  and  that 
they  faid  it  down  as  a  fundamental  proposition,  and  incontrovertible,  that  if 
the  trial  cannot  be  by  certificate,  that  it  should  be  by  the  country,  and  for 
ft  reason  unanswerable,  that  there  might  not  be  a  failure  of  justice.  As  to 
the  venue,  the  Court  said,  that  the  question  on  this  marriage  in  Scotland, 
arising  incidentally  in  a  suit  in  dower,  of  which  they  had  original  jurisdic- 
tion, was  for  the  purpose  of  this  cause  within  their  jurisdiction,  without  the 
assistance  of  a  fiction ;  and  the  venue  being  merely  for  the  purpose  of  trial, 
the  venue  in  the  declaration  was  sufficient,  and  the  inserting  it  in  the  re- 
plication wonld  have  been  nugatory.  JUeiton  v.  Ilderton^  2  Hen.  Bl.  158, 
162. 

In  this  State,  all  questions  of  lawful  matrimony  are,  by  comnibn  law,  tri- 
able by  a  jury. 

12.  Devise  arui  Acceptance. 

Plea.    And  the  said  D.  comes  and  defends  &c.,  and  says,  that  ^■"■«  ^'^ 
the  plaintiff,  {actio  non,)  for  that  the  said  A.  A.,  at  fcc.,  on  &c.,  pJ^J^^'^^t*' 
made  his  last  will  and  testament  in  writing,  and  therein,  among  other  pUdntiflr'B  bus- 
things,  devised  to  his  wife,  the  said  plaintiff,  the  sum  of  be.,  to  he  oand  devised 
paid  her  annually  out  of  his  estate,  in  lieu  of  dower  in  his  real  estate,  of  ^liSu^'dow- 
wbich  the  land,  wherein  dower  is  now  demanded,  is  part,  and  charged  er,  which  pit 
with  the  payment  of  the  sum  aforesaid  as  aforesaid,  and  after  the  death  accepted, 
of  the  said  A.  A.,  to  toitj  on  &c.,  at  &c.,  said  will  was  duly  proved  g^ ,  t  uj. 
and  approved,  an  authentic  copy  whereof  is  here  produced;   and  438.  3  l.  Ray! 
the  said  plaintiff,  then  being  the  said  A.  A.'$  widow,  then  and  there  461.' 
agreed  to  said  will,  and  accepted  of  the  devise  aforesaid,  on  the 
terms  aforesaid,  and  has  every  year  since  accordingly  received  the 
said  annual  sum,  as  the  same  became  due  in  manner  aforesaid ; 
and  this  he  is  readv  to  verify :  Wherefore  he  prays  judgment,  if 
the  said  j^aintiff  shall  maintain  her  action  aforesaid,  and  for  his  costs* 
Suffi)lk,  Dec.  Term,  1760,  Trueman  v.  Waters.       B.  Pratt. 
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13.  Release. 

RSX.SA8S.  Plea,     And  the  said  D.  comes  and  defends  &€•,  when  &c.,  and 

Plea.  That  says,  {actio  non,)  because  he  saith,  that  the  said  A.  A.,  deceased, 
M  ied  hw"**  [husband  of  the  demandant,]  in  his  lifetime,  to  wit,  on  &c.,  was 
^ghfof  dower  seised  in  his  demesne  as  of  fee,  of  the  messuage  and  tenements 
inthepremiBes  aforesaid,  and  that  afterwards,  on  the  same  day,  at  Slc,,  the  said 

^^rtoiLe^  ^>-  ^*  ^'^  *^°^  ^®  ^^'^  ^'  ^'^  ^^^  ^'^  ^^^^*  ^^®  ^^^^  ^*  ^*  continuing 
STj^y  with  so  seised  as  aforesaid,  by  their  deed  of  that  date  duly  executed, 
her  husband ;    acknowledged,  and  recorded,  and  in  Court  to  be  produced,  bar- 
SbedefendJSefl  gained,  sold,   and  conveyed  and  remised,  released  and  granted,  in 
fiither  recover-  manner  following,  to  witf  the  said  A.  A.,  for  a  valuable  considera- 
ed  judgment     tion,  in  the  said  deed  mentioned,  to  wit,  for  the  sum  often  dollars, 
Su^d^tnd    'awful  money,  paid  the  said  A.  A.  by  one  C,  C,  bargained,  sold, 
levied  execu-    and  conveyed  to  the  said  C.  C.  the  messuage  and  tenements  afore- 
tionontiie       gaid.  With  the  appurtenances,  to  have  and  to  hold  the  same  to  tlie 
demptionTMid  '**^  ^'  ^*  ^"^  ^^  assigns,  UDon  condition,  nevertheless,  to  be  void 
the  preousef     upon  payment  to  the   said  C.  C.  or  his  assigns,  of  $280,  lawful 
Sr^^fo^di^t  ^^^^y^  ^^^^  lawful  interest  therefor,  on  or  before  fac. ;  and  the  said 
*  B.  B.,  in  and  by  the  said  deed,  for  the  consideration  aforesaid,  and 
for  the  further  consideration  of  one  dollar,  paid  by  the  said  C.  C, 
granted  and  released  all  her  right  of  dower  and  all  her  right,  title, 
and  interest  in  and  to  the  messuage  and  tenements  aforesaid,  and 
dierein  and  thereby  did  lawfully  bar  and  exclude  herself  from  ail 
right  to  dower  to  the  said  messuage  and  tenements  forever ;  by 
force  of  which  deed,  executed  as  aforesaid,  the  said  C.  C.  became 
seised  in  fee-simple  of  the  said  messuage  and  tenements^^  free  and 
exempt  from  all  claim,  demand,  or  right  of  said  B.  B.  to  dower 
therein.     And  the  said  D.,  further  says,  that  one  E.  E.,  now  de- 
ceased, father  of  him  the  said  D.,  afterwards  by  the  consideration 
of  the  justices  of  the  C.  C^  P.,  h<Men  at  &c*,  on  &;c.,  recovered 
judgment  against  the  said  A.  A.  for  the   sum  of  $200,  lawful 
money,  debt,  and  costs  taxed  at  $50,  and  afterwards,  on  £cc.,  the 
said  E.  E.,  th6  father,  purchased  out  of  the  Clerk's  office  of  said 
Court,  at  &;c.,  an  execution  on  said  judgment,  in  due  form  of  law ; 
and  afterwards,  at  8z;c.,  on  kc.,  the  said  E.  E.^  the  father,  caused 
the  said  execution  to  be  duly  levied  and  extended  upon  the  said 
A.  A.'s  right  in  equity  to  redeem  the  said  messuage  and  tenements, 
and  upon  all  the  said  A.  A.'s  right,  title,  and  interest  therein ;  which 
execution  was  duly  levied  and  extended^  as  aforesaid,  and  duly  re- 
corded and  returned,  according  to  law  in  such  case  made  and  pro- 
vided, in  full  satisfaction  of  the  judgment  aforesaid  ;  by  force  where- 
of the  said  E.  E.,  the  father,  became  seised  and  possessed  of  the 
said  A.  A/s  right  in  equity  aforesaid ;  and  afterwards,  at  &c.,  on 
&;c.,  the  said  E.  E.,  the  father,  paid  to  the  said  E.  P.  Esq.,  admin- 
istrator of  the  goods  and  estate  of  the  said  C.  C,  then  deceased, 
the  said  sum  of  $280,  lawful  inoney^  mentioned  in  the  said  deed, 
and  all  the  interest  due  thereon,  the  said  A.  A.,  in  his  lifetime  having 
paid  no  part  thereof;   by  force  whereof  the  said  E.  E.,  the  father, 
became  seised  in  his  own  demesne  as  of  fee,  of  and  in  the  messuage 
and  tenements  aforesaid,  and  continued  so  seised  until  &c.,  when  he 
died  seised  as  aforesaid,  at  &£c. ;  upon  whose  death  the  said  mes- 
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suages  and  tenements  descended  and  came  to  the  said  D«  and  to  Rslbabk. 
E.,  children  and  co-heirs  of  the  said  E.  E.,  deceased,  who  accord- 
ingly entered  into  the  same,  and  became  thereof  seised  in  fee,  and 
DOW  hold  the  same,  as  children  and  co-heirs  as  aforesaid*  And  the 
said  D.  further  says,  that  he  the  said  A.  A.,  was  not  at  any  time 
after  the  execution  of  said  deed  by  said  A.  A.  and  B.  B«  to  the  said 
C.  C«,  as  aforesaid,  ever  seised  ot  the  said  messuage  and  tenements, 
or  of  any  part  thereof;  and  this  he  is  ready  to  verify :  Wherefore, 
&c     Jdoiury  v.  Putnam,  Essex,  1792. 

T.  Pahsons  &  E.  PUIXING* 

Note. — ^Upon  demurrer  to  this  plea,  judgment  was  giyen  for  the  defend- 
ant   Nov.  T.,  S.  J/C.  1793. 

Plea.     And  now  the  said  D.  comes  and  defends  &U3.,  when  &c.,  Plea.   That 
and  prays  judgment  if  the  said  B,  B.  and  C.  their  action  aforesaid  u®"?°^^f°^ 
thereof  against  him  ought  to  have  or  maintain,  because  he  says,  that  conV^edtoE. 
the  said  A.  A.,  deceased,  late  husband  to  the  said  C,  in  his  lifetime,  and  F.inmort- 
to  wit,  on  &c.,  [1769, J  was  seised  in  his  demesne  as  of  fee  of  <?p' ^J  y*^"" 
the  messuage  and  tenements  aforesaid ;    and   that  afterwards,  on  ^^^m  bond 
the  same  day,  at  &c.  aforesaid,  the  said  A.  A.^  by  the  name  of  Sic,,  to  G.  G. ;  that 
and  the  said  C,  his  then  wife,  the  said  A.  A.  continuing  to  be  so  SftF'*'^ii,lJJvor 
seised  as  aforesaid,  by  their  deed  of  that  date  dulv  executed  and  whoaifbrwaids 
acknowledged  and  recorded,  and  whick  said  deed  is  lost  and  destroy*  <Ued,  and  the 
^  by  time  and  accident,  bargained,  sold,  aliened,  conveyed,  and  ^JiJjJa^r"*' 
confirmed  in  manner  following,  that  is  to  say,  the  said  A.  A.,  by  the  was  compelled 
name  of  &c.,  with  the  consent  of  the  said  C,  his  then  wife,  for  the  ^  P^y  the 
securing  one  E.  E.,  fisherman,  who  was  father  of  the  said  A.  A.,  dft^mied  la^ 
the  husband  aforesaid,  and  F.  F.,  who  was  father  of  the  said  D.,  lecoyered 
both  then  of  said  &;c.,  and  since  deceased,  against  the  bond  in  said  J^<)s°^«nt  on 
deed  mendoned,  and  all  costs  and  damages  that  might  arise  or  ac-  and  enteS^^' 
crue  by  force  of  the  same  bond,  and  also  for,  and  in  consideration  of  into  and  took 
the  sum  of  five  shillings  of  our  then  lawful  money,  of  the  value  of  P^**^'^SJ^ 
eighty-four  cents  of  our  now  lawful  money,  paid  to  die  said  A.  A.,  estate,  and  has 
the  husband  aforesaid,  by  the  said  E.  and  F.,  granted,  bargained)  ever  smce held 
and  sold,  aliened,  conveyed,  and  confirmed  to  them  the  said  E.,  the  ^®  """*• 
father,  and  F.,  the  father,  and  to  their  heirs  and  assigns  forever,  the 
messuage  and  tenements  aforesaid,  with  the  appurtenances,  upon 
condition,  that  whereas  the  said  E.,  the  father,  and  F.,  the  father, 
had  at  the  request  of  the  said  A.  A.,  the  husband  aforesaid,  and  for 
his  proper  debt*by  one  bond  of  that  date,  become  bound  as  sureties, 
jointly  and  severally  with  him  unto  one  6.  G.,  then  of  &c.  aforesaid, 
merchant,  since  deceased,  in  the  penal  sum  of  j(200,  of  full  weight, 
conditioned  for  the  payment  of  $100,  of  full  weight,  with  lawful 
interest  for  the  same,  on  or  before  the  day  of  izx^.tben  next,  that 
if  the  said  A.  A.,  the  husband  aforesaid,  or  his  heirs,  executors,  ad- 
ministrators, or  assigns,  should  pay  to  the  said  6.  6.,  or  to  his  cer- 
tain attorney,  heirs,  executors,  administrators,  or  assigns,  $100  of 
fall  weight,  with  lawful  interest  for  the  same,  on  or  before  the  day 
of  be.  then  next,  according  to  the  condition,  and  in  discharge  of 
said  bond,  and  forever  save  harmless,  secure,  and  indemnify  the 
said  E.,  the  father,  and  F.,  the  father,  and  each  of  them,  and  their 
respective  heirs,  executors,  goods,  chattels,  lands,  and  tenements,  of 
and  firom  and  against  the  said  bond,  and  all  costs,  charges,  and 
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RjBLXAss.  damages  that  should  or  might  arise  and  accrue  by  force  thereof, 
then  the  said  deed  was  to  be  void,  otherwise  in  force.  And  the 
said  C,  in  and  by  the  same  deed,  for  the  consideration  and  purpose, 
and  on  the  condition  aforesaid,  and  for  the  further  sum  of  five  shil- 
lings of  our  then  lawful  money,  of  the  value  of  eighty-four  cents  of 
our  now  lawful  money,  paid  to  her,  did  therein  and  thereby  release 
her  dower  and  interest  in  the  aforementioned  messuage  and  tene- 
ments, unto  them  the  said  £.,  the  fatlier,  and  F.,  the  father,  and  to 
their  heirs  and  assigns ;  and  therein  and  thereby  did  lawfully  bar 
and  exclude  herself  from  all  right  to  dower  in  the  said  messuage  and 
tenements  forever :  by  force  oi  which  deed  executed  as  aforesaid, 
the  said  E.,  the  father,  and  said  F.,  the  father,  became  seised  in 
fee  simple,  as  joint-tenants  of  the  messuage  and  tenements  aforesaid, 
free  and  exempt  from  all  claims,  demands,  or  right  of  the  said  C. 
therein.  And  the  said  D.  further  saith,  that  the  said  E.,  the  father, 
deceased,  in  the  lifetime  of  the  said  F.,  the  father,  to  trt^,  at  be. 
aforesaid,  on  the  first  day  of  &x:.,  [1778 ;]  by  force  whereof  and 
by  law  the  said  F.,  the  father,  became  sole  seised  of  the  messuage 
and  tenements  aforesaid,  with  the  appurtenances,  and  afterwards 
died  so  seised  thereof.  And  the  said  u.  further  saith,  that  upon  the 
decease  of  the  said  F.,  the  father,  the  messuage  and  tenements 
aforesaid  descended  to  him  the  said  D.,  as  child  and  heir  of  the  said 
F.,  deceased  ;  whereby  the  said  D.  became  seised  of  the  messuage 
and  tenements  aforesaid,  in  his  demesne  as  of  fee.  And  the  said  D. 
further  saith,  that  he  was,  after  the  decease  of  said  F.,  his  father,  duly 
appointed  and  accepted  the  trust  of  administration  of  his  the  said  de- 
ceased F.'s  estate  ;  and  that  the  said  A.  A.,  the  husband  aforesaid,  in 
his  lifetime,  did  not,  nor  hath  his  executors,  administrators,  or  assigns, 
ever  paid  since  his  decease,  the  said  sum  of  &z;c.  and  interest  to  the 
said  6.  G.,  in  his  lifetime,  nor  to  the  heirs,  executors,  administrators, 
or  assigns  of  the  said  G.  6.,  since  his  decease,  nor  hath  the  said  F. 
in  his  lifetime,  and  his  administrators  after  his  decease,  ever  paid  the 
same ;  but,  the  said  D.  further  saith,  that  he,  in  his  said  capacity  of 
administrator  of  the  estate  of  said  F.,.  deceased,  was  sued  upon  said 
bond,  and  compelled  to  pay,  and  did  actually  pay  the  sum  oi  &;c.,  of 
our  late  lawful  money,  of  the  value  of  &c.,  of  our  now  lawful  money, 
being  the  sum  due  on  said  bond  at  the  time  of  payment  thereof,  to 
wit^  on  &c.,  [1786,]  at  8tc.  aforesaid,  to  one  H.  H.,  the  executor 
of  the  last  wiU  and  testament  of  said  G.  G.,  deceased,  and  hath  been 

f)ut  to  great  costs  and  charges,  to  vnt^  the  sum  of  £c.,  of  our  late 
awful  money,  of  the  value  of  S^.,  of  our  now  lawful  money,  by 
reason  of  said  suit.  And  the  said  D.  further  saith,  that  he  in  his 
said  capacity  of  administrator,  after  the  decease  of  the  said  A.  A., 
<oiw<,  on  8ic.,'[A.  D.  1786,]  at  fcc. .  aforesaid,  purchased  out  of 
the  office  of  the  clerk  of  the  Common  Pleas,  for  our  said  county  of 
fac.,  a  writ  of  ejectment  against  the  said  B.,  who  was  the  husband  of 
the  said  C,  to  recover  the  possession  of  the  said  messuage  and  ten- 
ements aforesaid,  into  which  the  said  B.  had,  (as  the  said  D.  in  his 
writ  aforesaid  alleged,)  entered,  and  unjustly  withheld  the  same  from 
the  said  D.,  administrator  as  aforesaid  ;  which  said  writ  was  after- 
wards, to  toitj  on  &c.,  duly  served  upon  the  said  B.  B.,  [one  of  the 
demandants,]  by  &c.,  who  was  deputy  sheriff  for  said  county,  by 
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giving  said  B.  a  summons  in  due  form  of  law ;  which  said  action  Rxlbasb. 
was  entered  in  and  commenced  at  the  Court  of  Common  Pleas, 
held  at  fee,  in  and  for  said  county,  at  April  terra,  A.  D.  1 786,  and 
was  from  thence  continued  to  the  then  next  term  of  said  Court,  and 
from  term  to  term  until  the  &c.  term  of  said  Court,  which  was  held 
at  &c.,  in  and  for  said  county,  on  &;c.,  when  the  said  B.,  by  one 
K.,  his  then  attorney,  came  and  said,  (reserving  leave  to  waive  that, 
and  give  any  other  plea  thereafter,)  that  he  never  was  requested  to 
pay  the  money ;  and  thereof  put  himself,  See. :  And  the  said  D., 
administrator  as  aforesaid,  consenting  thereto,  said  the  same  B.'s 
plea  was  bad,  and  pra}(^d  judgment  for  the  possession  of  the  prem- 
ises demanded  in  said  writ,  and  for  his  costs,  by  one  L.,  his  attor- 
ney ;  and  the  said  B.  rejoined  to  that  plea,  that  his  plea  aforesaid 
was  good,  and  prayed  judgment  for  his  costs  :  All  and  singular  the 
premises  being  seen  and  fully  understood  by  said  Court,  it  was  con- 
sidered by  said  Court,  that  the  said  plea  aforesaid  of  said  B.  was 
bad,  and  diat  the  said  D.  should  recover  against  the  said  B.,  posses- 
sion of  the  messuage  and  tenements  aforesaid  demanded  by  said 
writ,  unless  the  said  mortgagor,  his  executors  or  administrators, 
should  pay  to  the  said  D.  as  aforesaid,  the  sum  of  &z;c.,  of  our  then 
lawful  money,  of  the  value  of  &c.,  of  our  now  lawful  money,  and 
costs  of  that  suit  taxed  at  &Q|^of  our  then  lawful  money,  of  the 
value  of  Sec,  of  our  now  lawful  money,  in  two  months  then  next  to 
come.  And  the  said  D.  further  saith,  that  the  sums  of  &^.,  of  the 
value  aforesaid,  never  have  been  paid  to  him  ;  and  further,  that  in 
order  to  save  the  great  expense-  which  would  have  attended  the  pur- 
chasing and '  levying  an  execution  upon  said  judgment,  after  the  ex- 
piration of  said  two  months,  he  the  said  B.,  and  C.  his  said  wife,  did 
consent  to  deliver  up,  and  that  the  said  D.  should  take  and  have,  and 
they  did  deliver  to  him,  in  his  said  capacity  of  administrator  as 
aforesaid,  peaceable  and  quiet  possession  of  the  messuage  and  ten- 
ements aforesaid,  with  the  appurtenances,  to  wit^  on  he.,  [1788,] 
at  &C.  aforesaid.  And  the  said  D.  saith,  that  he  in  his  said  capaci- 
ty of  administrator  as  aforesaid,  tlien  and  there,  in  the  presence  of 
two  witnesses,  did  make  an  open  and  peaceable  entry  into  the  mes- 
suage and  tenements  aforesaid,  with  the  appurtenances,  and  took 
actual  possession  thereof,  and  hath  continued  to  have,  and  be  in  the 
actual  possession  thereof  to  this  time.  And  the  said  D.  further 
saith,  that  the  said  A.  A.,  the  husband,  was  not  at  any  time  after  the 
execution  of  said  deed  by  him  and  the  said  C,  his  then  wife,  to  the 
said  E.  E.  and  F.  F.,  ever  seised  of  the  messuage  and  tene- 
ments aforesaid,  or  in  any  part  thereof;  and  all  this  the  said  D.  is 
ready  to  verify :  Wherewre  he  prays  judgment,  if  the  said  B.,  and 
C.  his  wife,  their  action  aforesaid  thereof  against  him  ought  not  to 
have  or  maintain.  S.  Putnam. 

Replication.     And  now  the  said  B.  and  C.  waive  their  demur-  Replication, 
rer  pleaded  at  the  Court  of  &c.,  and  say,  that  they,  notwithstanding  ^Tdled  was* 
any  thing  by  the  said  D.,  in  his  aforesaid  plea  in  bar  alleged,  ( pre-  not  lost  by 
dudi  non,)  because  by  protesting,  that  the  deed  by  the  said  D.,  in  his  time  and  accl- 
said  plea  supposed  to  be  made,  and  executed  by  said  A.  A.,  and  f^^',^!*'' 
said  C,  is  not  lost  or  destroyed  by  time  or  accident ;  and  also  by 
protesting,  that  the  said  C.  never  did  consent  to  the  said  A.  A.'s  bar- 
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gaiDiDing,  seDingy  alteoing,  and  cooveTing  siud  messuage  and  tene* 
ments  to  said  £.  E.  and  F.,  deceased,  as  the  said  D.  in  bis  said 
plea  hath  alleged ;  and  by  protesting,  that  the  said  B.  and  C.  did 
not  consent  to  deliver  up,  and  that  the  said  D.  should  take  and 
have,  and  that  they  never  did  deliver  to  him,  in  his  said  capacity, 
peaceable  and  quiet  possession  of  the  messuage  and  tenements  afore- 
said, as  the  said  D.  in  his  said  plea  hath  alleged  ;  the  said  B.  and 
C,  for  plea  say,  that  the  deed  in  the  said  D.'s  plea  aforesaid  sufi- 
posed  to  be  made  and  executed  by  the  said  A.  A.  and  said  C,  is 
not  the  deed  of  the  said  C,  as  is  by  the  said  D.  in  his  said  plea 
supposed ;  and  this,  be.  Hewes  v.  Ijutcambj  Essex,  S.  J.  C,  1795. 

W.  Pbescott. 


Dos  DX  DOTS. 

Flea.    IJie 
widow  of  the 
&ther  of  the 
demandanfB 
husbandihad 
dower  in  the 
premises, 
which  ex- 
cludes dower 
to  his  son's 
widow. 


1 4.  Dos  de  Dote. 

Plea.  And  the  said  D.  comes  be.,  {acHo  tion,)  &c.,  because 
he  says,  that  one  R.  B.,  who  was  wife  of  B.  P.,  late  of  8zx^.,  de- 
ceased, during  all  the  lifetime  of  the  said  B.  P.,  [demandant^s  hus- 
band,] and  until  after  his  death,  and  until  after  the  purchase  of  the 
writ  aforesaid,  did  claim  to  hold,  and  did  in  fact  hold,  possess,  and 
enjoy  her  right  of  dower,  of  all  and  singular  the  messuage,  tene- 
ments, and  lands,  mentioned  in  the  said  writ,  all  which  were  in  the 
seisin  and  possession  of  her  said  husband,  B.  P*,  father  of  the  said 
B.  P.,  [demandant's  husband,]  and  of  all  which  the  said  B.  P.,  the 
father,  was  seised  in  his  demesne  as  fee,  during  the  coverture,  and 
of  one  third  part,  whereof  the  said  R.  B.  was  duly  and  legally  en- 
dowed after  his  death,  and  during  all  the  coverture- between  the  said 
demandant,  and  the  said  B.  P.,  her  husband ;  and  all  tliis  the  said 
B.  is  ready  to  verify :  Wherefore  he  prays  judgment,  if  the  said 
demandant,  her  action  aforesaid  thereof  aforesaid  ought  to  have  or 
maintain.  '  Potter  v.  Burchsted^  Essex,  1773.  J.  Sewall. 

NoTX.-»It  has  been  decided,  that  the  rule,  dos  de  dote  peU  non  de6e(,  is 
law  in  Massachusetts.    See  this  rule  explained,  Co.  Litt.  31. 

In  the  action  of  Potter  y,  Burchstedy  there  was  also  a  special  plea,  that 
the  plaintiff's  husband  was  a  person  non  compos  mentis^  and  that  the  land 
was  sold  by  his  guardian,  by  order  of  Ckiutt :  And  a  ^neral  demurrer  to 
this  plea. 

**  In  lAbbey  y.  Swett  et  oi.,  Cumberland  county.  May  term,  S.  J.  C,  1B04» 
upon  a  statement  of  facts  agreed  by  the  parties,  the  question  made  for 
the  consideration  of  the  Court  was,  whether  the  demandant  should  have  her 
dower  of  certain  improyements  made  upon  an  estate  purchased  of  her  hus- 
band during  his  lifetime,  by  the  purchaser?  Or,  whether  dower  should  be 
assigned  of  the  estate,  exclusiye  of  such  improyements?  Upon  the  author- 
iUes  cited  for  the  defendant,  to  toitf  Coi  Litt.  32;  Perk.  sect.  328;  Hii^^hee 
Abr.  196,  ch.  39,  &c.;  2  Bac.  Abr.  29,  the  Court  were  of  opinion,  that  the 
widow  was  not  entitled  to  her  dower  of  the  improyements,  and  gave  judg- 
ment accordingly."  * 

*  I  haye  been  favored  with  a  note  of  this  case  of  Libbey  y.  Swett  et  ol.,  and  as 
tt  is  of  considerable  impoilance,  it  may  not,  peihapa,  be  improper  to  give  it  at  large. 
The  case  was  decided  upon  a  state  of  facts,  which  was  in  these  words,  to  wit  : 

*•  That  the  said  J.  L.  and  the  plaintiff  were  legally  joined  together  in  wedlock  ;— 
that  said  J.,  during  the  coyerture,  was  seised  in  fee  of  the  premises,  as  described  in 
the  plaintiff's  writ,  and  died  in  March,  1801 ;  that  on  the  twenty-thiid  day  of  May, 
in  the  year  1801,  the  plaintiff  demanded  her  dower  of  the  defendants,  to  be  set  off 
to  her  as  the  law  requires,  which  was  then  and  there  refused  by  them ; — that  the 
said  L.,  in  his  lifetime,  conveyed  the  said  premises  in  fee  to  the  defendants,  or  to 
otheis  who  have  since  so  conyeyed  to  them ; — that  there  was  one  saw^mill  and  one 
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PLEADINGS  IN  REAL  ACTIONS. 
V.  Partition. 

Under  the  Stat  1783,  cfa.  41,  it  is  provided,  ^  that  anj  person  or  persona  in« 
terest^d  with  others  in  any  lot,  tract  of  land,  or  other  real  estate,  making* 
iipplicaiion,  (either  hy  tfaemselres,  or  their  ag^ents,  attomies,  or  g^uardianO 
to  S.  J.  C.  or  C.  C.  P.,  of  the  county  in  which  each  land  he,  lies ;  the  said 
Courts  are  severally  authorized  &c.  to  cause  partition  to  be  made  fcc.,  and 
the  share  or  shares  of  the  party  or  parties  applying^  for  the  same,  to  be  set 
off  and  divided  from  the  rest." 

The  words  of  the  statute  being  so  general,  it  seems  either  a  co-par- 
cener, tenant  in  common,  or  joint-tenant,  is  entitled  to  partition 
under  it  So,  also,  it  has  been  settled,  that  a  tenant  for  years  of 
an  undivided  moiety. may  have  partition,  though  his  co-tenant  is  ten- 
ant in  fee  simple.  Mussey  v.  Sanborn^  15  Mass.  R.  155.  And  there- 
fore it  seems,  that  almost  every  kind  of  joint  occupation  is  included 
under  it,  if  the  person  claiming  it,  has  any  determinate  right  of  enjoy- 
ing the  possession  of  an  undivided  part,  whether  by  contract  or  by 

ffrist-mUI  stsnding  on  the  premises,  conveyed  as  aforesaid  by  said  L.,  valued 
men  by  agreement  of  parties  at  $200,  exclusive  of  die  land-fiills,  and  privileges,  on 
which  they  stood  ;  the  saw-mill  was  so  conveyed  by  said  L.,  the  thirteenth  day  of 
October,  1787,  and  the  grist-mill,  the  siateeotfa  day  .of  April,  1790 ;— «nd  that  the 
defendants  have  since  removed  said  mills,  and  erected  others  more  valoable  in  their 
place  or  room,  tiie  other  parts  of  the  premises  being  in  the  same  state,  as  when  con- 
veyed by  the  said  L.  The  parties  tJso  agree,  that  the  Court  may  assess  the  dama* 
ees,  if  any  sustained  by  the  plaintiff,  from  said  twenly-third  day  of  May,  for  keeping 
her  out  oi  her  dower.  And  now  the  parties  pray*for  me  opinion  and  judgment  of  the 
Court  on  the  facts  aforesaid,  whether  the  said  a,  shall  have  dower  assigned  her  of 
Uie  premises,  with  the  new  mills,  as  they  now  are,  or  whether  she  shall  have  her 
said  dower  exclusive  of  said  improvements.*'  8.  Chase  for  plaintiff.  JD.  Davis  for 
defendant.^ 

On  the  part  of  the  defendant,  the  following  cases  and  authorities  were  cited.  2 
Bee.  8d6,  Dower,  B  6 ;  Co.  Litt  82  a ;  Perk.  §  828;  Hughes.  Comm.  or  Abr.  196, 
ch.  80,  which  cites  14  Ass.  12 ;  Fitz.  Abr.  Dower,  192,  citing  17  H.  3,  and  idem. 
Toucher  288,  citing  81  Edw.  1 ;  idem.  Voucher  292,  citing  30  £dw.  1.  On  the  part 
of  the  plaintiff  was  dted  the  case  of  Muh  v.  BoUwood,  S.  J.  C,  April,  1783.  Plea, 
that  the  land,  of  which  dower  was  claimed,  had  been  conveyed  by  £.  K.,  the 
husband  of  the  demandant,  in  his  life  time,  to  tpity  to  S.  B.,  under  whom  the  tenant, 
now  defimdant,  claims ;  at  which  time,  when  the  land  was  conveyed,  the  land  was 
In  a  wfld  and  unimproved  state,  Incapable  of  any  yearly  tent  or  jttofit ;  and  since 
said  conveyance,  great  improvements  have  been  made ;  and  the  whole  improve-" 
ments  and  capacity  of  income  8cc.  of  the  said  land,  have  been  made  and  are  estab- 
liahed  by  the  proper  labor  and  expense  of  the  grantee  of  the  said  deceased,  and  of 
those  claiming  under  the  said  grantee.  On  general  demurrer,  the  plea  was  adjudg- 
ed bad,  and  judgment  was  given  for  the  demandant  ^ 

But  in  the  princfoal  case,  on  the  general  question  referred  to  the  Court,  to  wH^ 
whe^er  a  woman  snail  be  dowable  of  improvements  made  by  a  purchaser  of  lands, 
conveyed  by  the  husband  in  his  lifettme  ?  the  Court  were  of  opinion,  that  she  was 
not,  and  judgment  was  entered  on  the  record  in  the  following  words,  to  toit,  **  AU 
wUch  being  seen  and  fully  understood,  it  is  considered  by  ttie  Court,  that  of  the 
tract  of  land  and  premises  aforesaid,  excepting  the  miUs  standing  thereon,  and  parcel 
thereof,  she  the  said  H.  have  one  third  part,  by  metes  and  bounds  to  be  set  off  for 
her  dower  therein,  as  the  law  directs ;  and  of  the  said  mills,  the  residue  of  the  prem- 
ises deseribed,  and  which  cannot  be  divided  by  metes  and  bounds,  that  the  said  H. 
have  her  dower  according  to  the  valtie  of  the  miUs  ttanding  on  the  premises  when 
the  said  /.,  her  late  hxuhand^  in  his  Itfetimej  was  seised  thereof,  and  conveyed  the 
same  as  eforesaidi  that  is  to  sa]^,  to  the  value  of  #48,88,  annually,  of  the  lents, 
issues,  and  profits  of  the  said  miUs,  the  residue  of  &e  premises :  and  that  the  said 
H.  recover  against  the  said  S.  and  J.,  the  sum  of  #229,99  damages,  for  the 
detention  of  her  dower,  which  belonged  to  her  as  aforesaid,  and  costs  of  suit  taxed 
at  &c" 
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PABTinoir.  operation  of  law.  Bot  a  tenant  at  will  or  by  sofferanee,  or  from  year 
to  year  by  parol  as  long  as  both  parties  pleased,  it  is  supjKMed  could 
not  be  in  the  contemplation  of  the  legislature.  So,  it  is  held,  that  the 
heirs  of  a  mortgagor  are  not  entitled  to  partition 'while  the  mcHigage 
remains  undischarged  ;  as  they  are  in  law  nothing  more  than  tenants 
at  will  to  the  mortgagee.  See  9  Mass.  R.  13 ;  see  also  9  Mass.  R.  98. 

S09  if  it  appears  that  the  petitioners  have  not  an  actual  seisin,  (or 
possession,)  they  cannot  succeed  in  their  suit  For,  it  seems,  a  person 
not  seised  nor  in  possession,  cannot  use  this  process  to  try  a  title, 
against  one  actually  seised^     See  4  Mass.  R.  475. 

And  where  the  applicants  claim  the  whole  of  the  land  of  which  par- 
tition is  prayed,  they  will  take  nothing  by  their  petition ;  because 
they  are  competent  to  make  partition  between  or  among  themselves. 
7  Mass.  R.  503. 

It  is  sufficient,  under  this  statute,  for  the  petitioners  to  have  their 
respective  shares  set  off,  without  dividing  the  rest  of  the  land  ;  for,  the 
other  co-tenants  may  choose  to  occupy  together,  and  have  a  right  so 
to  do ;  and  the  statute  gives  no  authority  to  set  off  the  shares  of  any 
but  the  petitioners.     See  3  Mass.  R.  299. 

The  application  or  petition  should  set  ^  forth  the  premises  of  which 
partition  is  demanded,  and  the  share'  of  the  applicant,  and  should 
name  the  other  co-tenant^,  if  known.  See  Cook  v.  AlUn,  2  Mass.  R. 
462,  though  by  a  provision  in  the  subsequent  Stat.  1786,  ch.  53,  §  1,  if 
it  is  determined  that  a  petitioner  holds  a  iess  share,  he  shall  have  par- 
tition for  so  much,  but  the  i^d verse  party  shall  recover  costs  against 
him.  But  lands  lying  in  different  counties  should  not  be  included  in 
the  same  petition.    4  Mass.  R.  122. 

If  the  other  co-tenants  are  not  known  to  the  petitioned  he  may 
allege,  that  he  holds  in  common  and  undivided  with  others,  to  him 
unknown.  Cook  v.  Allen,  2  Mass.  R.  462.  The  third  section  of  the 
same  statute  of  1783,  provides,  that  notice  be  given,  by  a  personal 
service  of  a  copy,  or  by  leaving  a  copy  at  the  dwelling-house,  or  last 
place  of  abode,  or  that  the  substance  of  the  petition  shall  be  inserted 
three  weeks  successively,  in  one  or  more  of  the  public  newspapers, 
so  that  persons  interested  may  have  an  opportunity  of  opposing  the 
partition. 

•  The  co-tenants  named  in  the  petition,  according  to  the  construc- 
tion that  is  given  to  this  section,  should  have  personal  notice,  or  a  no- 
tice by  leaving  a  copy  at  their  places  of  abode,  and  those  who  are  not 
named,  as  being  unknown,  are  to  have  constructive  notice  by  means 
of  the  public  prints.     See  Ibid, 

As  those  persons  jointly  interested  and  named  in  the  petition  are 
parties,  and  those,  who,  though  not  named,  yet  being  interested,  and 
having  received  constructive  notice,  have  an  opportunity,  if  they 
choose,  of  becoming  parties  to  it,  the  partition,  if  granted,  binds  aU 
equally,  with  the  exception,  in  §  3,  that  an/  person  out  of  the  sUte  at 
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the  time  when  partitioo  is  made,  and  not  notified  seasonably  to  be  Pa&titiov. 
present  at  the  same,  in  case  of  any  inequality,  in  the  partition,  may, 
on  application  to  the  Court,  where  partition  was  granted,  have  parti- 
tion anew,  &c.  d&c.  The  partition  is  considered  as  binding  all  the 
parties  interested,  whether  named  or  not,  because,  if  after  notice  to 
appear  and  defend  his  rights,  any  such  party  **  will  lie  by  and  refuse 
to  appear,  it  is  a  consent  that  the  petitioner  may  proceed  tx  parte,  and 
he  shall  be  bound  by  the  partition  as  fully  as  if  he  had  appeared,  and 
afterwards  made  default.''  See  Cook  v.  il/Zen,  before  cited,  2  Mass.  R* 
462.  The  judgment  in  partition  consequently  operates  as  an  estoppel 
upon  all  such  parties,  to  deny  any  facts  alleged  in  the  petition,  which 
are  material  to  the  rendition  of  judgment     Ibid. 

It  follows,  therefore,  if  A.  is  sole  seised  of  land,  and  B.  prefers  a 
petition  for  partition  claiming  to  hold  the  same  land  with  A.,  whether 
A.  is  named  in  it  or  not,  if  actual  or  constructive  notice  is  given  to 

A.  in  the  manner  prescribed  by  the  statute,  and  he  lies  by  and  suffets 

B.  to  obtain  judgment  for  partition,  that  he  will  be  afterwards  esU^ 
ped  by  it  to  deny,  that  he  and  B.  were  in  joint  occupation  of  the  land 
in  the  manner  alleged  in  the  partition.  See  Ibid.  But  it  seems  in 
such  case,  A.  is  not  estopped  to  deny  B.'s  estate  or  right  in  the  land ; 
for,  the  judgment  in  partition  binds  the  right  of  possession  only.  See 
Ibid.  Consequently  A.  in  such  case  might  have  a  writ  of  Right  against 
B.,  to  recover  back  the  parcel  so  set  off  to  B.  in  the  partition.  But  it 
seems,  where  all  the  proceedings  in  the  partition  have  been  regular, 
after  final  judgment,  a  writ  of  Right  is  the  only  resort  of  an  aggrieved 
party.     See  Ibid.    See  13  Mass.  R,  211. 

By  the  additional  Statute  of  1786,  ch.  53,  §  1,  allegations  in  the 
petition  may  be  controverted  by  any  of  "  the  tenants  in  common,"  by 
answer  in  writing,  to  which  the  petitioner  may  reply  or  demur,  so 
that  an  issue  in  law  or  fact  may  be  joined,  and  determined  as  other 
issues  are  determined.  The  words,  "  tenants  in  common,"  are,  in 
construction,  extended  to  all  persons  holding  together  in  the  manner 
contemplated  in  the  provision  of  the  section  authorizing  partition, 
and  consequently  any  person  named  in  the  petition  as  co-tenant,  or  any 
person  interested  in  the  occupation  or  possession  of  the  land,  though 
not  named,  may,  on  notice,  come  in,  become  a  party-  in  the  suit,  and 
object  to  the  partition.  See  Ibid.  If  any  person  not  named  in  the 
petition,  however,  should  thus  come  in  and  object,  it  seems,  it  would 
be  a  good  counter-plea,  that  such  person  had  no  estate  or  interest  in 
the  landapilescribed,  praying  judgment,  whether  the  pHa  of  such  per- 
son should  be  received,  or  if  such  person  should  be  received  to  defend 
against  the  petition.  See  Ibid.  And  upon  issue  joined,  it  is  said, 
that  the  verdict  will  be  conclusive  as  to  both  parties.  Ibid.  But,  it 
is  presumed,  that  it  is  not  to  be  understood,  that  if  the  verdict  is 
found  in  favor  of  the  petitioner,  that  judgment  for  partition  will  then 
follow  of  course;  or,  if  the  issue  is  found  in  favor  of  the  respondent. 
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PAAtmoir.  i.  e.  thai  he  is  joinily  interested,  that  the  petitioii  fbr  partition  will 
conseqaently  ^L  For,  in  this  last  case,  the  only  conseqaenee  of  the 
Terdict  might  be,  that  the  petitioner  is  entitled  to  a  smaller  pnrpartj 
than  he  claims  in  his  petition,  in  which  case  the  Coort  are  authorized 
by  the  statute  to  set  off  the  share  to  which  he  is  really  entitled.  And, 
in  the  first  ease,  though  the  verdict  finds  that  the  respondent  is  not 
interested,  and  ccmsequently  he  cannot  oppose  it ;  yet,  as  respects  the 
other  co-tenants,  whether  they  are  named  or  not,  the  issue,  verdict, 
and  judgment  between  this  respondent  and  the  petitioner,  must  be 
wholly  immaterial,  the  respondent  being  of  course  a  mere  stranger. 

In  this  connexion,  it  may  be  obserred,  that  a  widow,  who  comes  in 
on  a  general-  notice,  cannot  oppose  a  partition  on  the  ground  that  she 
is  entitled  to  dower  in  the  land,  which  has  not  been  assigned  to  her. 
12  Mass.  R.  280.  The  reason  is,  that  she  has  no  interest  in  the 
question,  as  she  claims  by  title  paramount  to  the  petitioner,  and  con- 
sequently has  no  right  to  interfere  in  the  suit,  as  she  may  afterwards 
have  her  dower  assigned. 

By  ^  3,  of  the  Stat  1783,  ch.  41,  before  partition  is  made,  guaur- 
dians  must  be  appointed  "  to  infants,  persons  non  compos,  or  otherwise 
incapacitated  to  take  care  of  their  estates,  if  within  the  State ;"  and, 
if  any  persons  are  out  of  the  State,  or  at  sea,  who  haye  been  so  ab- 
sent for  the  space  of  a  year,  having  no  sufficient  attorney  within  the 
State,  disinterested  agents  must  be  appointed  on  their  behalf,  &;c.  d&c 
"  But  no  partition  shall  be  granted  where  *'  any  partner  **  shall  be 
beyond  sea,  and  shall  not  have  been  absent  twelve  months,  and  shall 
be  expected  to  return  within  six  months.'*  *<  Before  partition,"  it  is 
presumed,  means  before  the  interlocutory  judgment  fiat  partitio. 
And  the  words,  ^'  any  partner,"  must  be  restricted  to  any  such  person 
named  in  the  petition.     Qu* 

The  most  usaal  plea  at  common  law,  in  bar  of  a  writ  of  partition, 
was,  non  tenent  tnstmti/,  and  it  seems,  under  it  the  respondent  might 
give  in  evidence,  that  some  of  the  parties  are  tenants  at  will.  Bethel 
V.  Lloyd,  1  Dall.  2.  This  plea  still  remains  proper,  under  the  stat- 
utes referred  to.  See  Cook  v.  AUen,  2  Mass.  R.  463.  But  the 
respondent  may  plead  also,  sole-tenancy,  or  several-tenancy.  See 
Pond  V.  Pond,  13  Mass.  R.  413.  Though  it  is  obvious,  that  either 
of  these  would  maintain  the  general  issue. 

So,  the  respondent  may  pfead  as  to  part,  that  he  holds  in  common 
with  the  petitioner,  and  does  not  object  to  the  partition,  and  as  to  the 
rest,  "  that  he  is  sole  seised.''    4  Pick.  24^.  ^^ 

Bat  the  respondent  cannot  plead  an  agreement  to  hold  land  to> 
gether,  in  bar  of  a  petition  for  partition,  if  not  uncler  seal.  1  Pick. 
150;     Qu.  if  under  seal. 

The  death  of  one  *of  the  co-tenants  named  in  the  petition  abates 
the  petition.  2  Mass.  R.  479.  But  where  some  persons  are  named 
as  co-tenants,  and  there  are  others,  who  are  not  named,  the  death  of 
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one  of  the  latter,  who  has  bad  an  opportunity  to  oome  in  aiui  oppose  PAHimoif. 
the  petition,  but  has  not  done  so,  cannot  be  pleaded  since  the  last 
continuance,  in  abatement  of  the  petition.     10  Mass.  R.  5. 

For  the  farther  proceedings  in  partition,  afler  the  judgment  fiat 
partitio,  see  the  statutes  l%fore  referred  to.  For  the  manner  of  mak- 
ing partition  in  certain  cases,  see  Bartlet  t.  Harlow,  12  Mass.  348. 


On  Petitions. 

Plea.    And  now  the  said  D.,  of  &c.,  comes  and  defends  &c.,  On  psti- 
and  as  to  &c.  acres  of  land,  part  of  tlie  premises  whereof  partition  "o^**- 
is  requested,  bounded  as  follows,  to  tait^  &c,,  he  prays  judgment,  if  ^^*-  P^  *■ 
the  said  T.  S.  his  petition  aforesaid  ought  to  have  or  maintain  for  thcTSs^. 
partition  thereof,  because  he  says,  that  at  the  time  of  preferring  and  not  in 
said  petition,  he  was,  and  ever  since  has  been,  and  now  is  sole  seised  common  with 
and  possessed  thereof  in  his  demesne,  as  of  fee ;  without  thaty  that  the     * *****  °°*'' 
said  T.  S.  was  or  is  seised  of  any  part  thereof,  as  tenant  in  corn- 
noon,  as  in  his  petition  he  hath  alleged ;  and  this  he  is  ready  to 
verify  :  Wherefore  he  prays  judgment,  if  the  said  T.  S.  his  petition 
aforesaid  for  partition  thereof  ought  to  have  or  maintain,  and  for  his 
costs.  T.  Bradbu&y. 

Replication.    And  the  said  T.  S.  saith,  that  he,  notwithstanding  Replication, 
any  thing  Inr  the  said  D.  above  in  pleading  alleged,  ought  not  to  be  PetiUoner  is 
precluded  from  having  his  partition  of  the  premises  mentioned  in  ^^^^^^' 
said  plea,  because  he  saith,  that  be  is  seised  of  the  same  io  common  hath*  above 
and  undivided  with  others,  as  in  his  petition  is  set  forth ;  and  this  alleged, 
he  prays  may  be  inquired  of  by  the  country.  J.  Sullivan. 

Plea.     And  the  said  D.,  of  be.,  comes  and  defends  &£c.,  when  piea.    Deft, 
tic.,  and  saith,  that  he  is  seised  of  one  undivided  half  part  of  the  i>  aeiaed  of 
three  tracts  of  land  described  in  ^e  said  petition,  in  his  demesne,  ^f^'t^*J^"* 
as  of  fee ;  without  that,  that  the  said  G.  is  seised  of  five  undivided  titionerisaeia- 
eighth  parts  thereof,  in  manner  as  he  has  alleged  in  his  said  petition ;  ®?/jf  ^^•' 
and  this  he  the  said  D.is  ready  to  verify ;  Wherefore  he  prays  judg-  **^ 
meot,  Ssc.    Bfmet  v*  Glover ^  Nov.  term,  1801,  Essex. 

T.  Parsons. 

Note. — ^These  pleading*  are  founded  on  the  Statates  1783,  eh.  41,  and 
1786,  ch.  63. 

Plea.     And  now  the  said  D.  comes  and  defends  &c.,  when  8ic.,  Jg**'j/^?^" 
and  prays  judgment,  if  the  said  petitioner  ought  to  have  or  maintain  ^^^^  ^f  ^^ 
bb  petition  aforesaid  for  partition  of  the  lot  of  land  and  buildings  premisea;     - 
thereon,  in  bis  said  petition  described,  because  he  says,  that  he,  at  J*^^*  ^^[* 
the  time  of  preferring  said  petition  was,  and  ever  since  has  been,  titionerVten- 
and  now  is  sole  seised  and  possessed  thereof,  in  his  demesne  as  of  ant  in  com* 
fee ;  vnthout  that^  that  the  said  petitioner  was,  and  is  seised  of  any  part, 
thereof,  as  tenant  in  common,  as  in  his  petition  he  hath  alleged ;  and 
this  he  is  ready  to  verify :  Wherefore  he  prays  judgment,  if  the  said 
petitioner  his  petition  aforesaid  for  partition  thereof,  ought  to  have 
and  maintain,  and  for  his  costs*  W.  Pbescott. 
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On  psti-  Replication.     And  the  said  petitioner,  (a)  toaiving  his  said  de- 

Tiojrs.  muYrer^  according  to  the  agreement  aforesaid^  says,  that  he  ou^bt  not 

PeStio^CTl's  ^°  ^^  precluded  from  having  and  maintaining  his  petition  atore^id 
tenant  in  com-  for  partition,  because  he  says,  that  he  was,  at  the  time  of  bringing 
mop  of  a  the  said  petition,  and  still  is  seised  as  tenant  in  common  of  part  of 
"remisesf  *^  tlie  said  lot  of  land  and  buildings  thereon,  to  uni,  of  one  undivided 
(a)  This  was  a  moiety  thereof,  as  he  hath  in  his  said  petition  alleged ;  and  this  he 
•ham  demur-     prays  may  be  inquired  of  by  the  country.  C.  Jackson. 

And  the  plaintiflF  likewise.  Parsons  &  Prescott. 

Note. — On  trial,  judgment  was  given  for  the  petitioner.    Todd  v.  FroOi- 
inghjamy  Essex,  April  T.,  1802,  S.  J.  C. 


REAL  ACTIONS. 

PLEADINGS  IN  REAL  ACTIONS. 
VI.  On  Mortgages. 

1.  Of  the  Mortgage,  Spc 

Where  a  common  deed,  regularly  executed,  had  a  condition  ^in- 
dorsed on  the  back,  without  signature,  date  or  seal,  the  condition 
was  held  to  be  a  part  of  the  deed,  being  declared  on  as  a  mortgage. 
5  Pick.  181. 

A  conveyance,  conditioned  for  the  payment  of  money,  with  a  power 
to  sell,  still  remains  a  mortgage,  until  the  execution  of  the  power.  3 
Pick.  484. 

Where  A.  gives  a  deed  to  B.,*  and  B.  gives  a  defeasance,  the  de- 
feasance must  be  recorded,  to  protect  the  lands  from  an  attachment 
for  B.'s  debts.    A.'s  possession  is  not  sufficient.    5  Pick.  450. 

A  mortgage  by  an  infant  is  voidable  only,  and  if  on  coming  of  age, 
he  mortgages  the  same  land  again,  subject  to  the  former  mortgage,  it 
will  be  a  sufficient  confirmation  of  it.     15  Mass.  R.  220. 

Where  a  mortgage  is  given  to  husband  and  wife,  after  the  death  of 
the  husband  it  survives  to  the  wife,  and  does  not  go  to  the  administra- 
tor. And  the  law  is  the  same,  with  regard  to  a  note  or  bond.  16 
Mass.  R.  480. 

If,  after  the  death  of  an  insolvent  mortgagor,  the  mortgagee  suffers 
his  heirs  to  keep  possession  of  the  mortgaged  premises,  they  may  take 
the  profits  to  their  own  use,  and  are  not  bound  to  account  for  them, 
either  to  the  mortgagee  or  to  the  administrator  of  the  insolvent  estate. 
For,  the  mortgagee  is  not  entitled  to  take  the  rents  and  profits  until 
he  enters ;  and  the  administrator  cannot  appropriate  the  real  estate 
to  the  payment  of  debts  in  any  way,  except  .by  obtaining  license  to 
sell  for  that  purpose.     16  Mass.  R.  280. 
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Wbere  a  creditor  of  an  insolvent  estate,  has  a  mortgage  as  securi-  Ok  mobt- 
tj  for  his  debt,  of  less  value  than  the  debt,  he  can  claim  no  more  of  ^^^'"* 
the  commissioners,  than  the  difference  between  the  value  of  the  secu- 
rity, and  the  amount  of  the  debt     16  Mass.  R.  308. 

Lands  mortgaged,  are  not  liable  to  be  levied  upon  for  the  debts  of 
the  mortgagee,  until  he  has  entered  with  a  view  to  foreclose ;  and 
qu4gre  if  they  are  liable  before  foreclosure.  Nor  is  the  mortgagee's 
interest  attachable.  16  Mass.  R.  347;  see  also  11  Mass.  R.  469;  3 
Pick.  484. 

Where  a  person  first  purchases  an  equity  of  redemption,  and  then 
takes  an  assignment  of  the  mortgage,  and  keeps  the  two  estates  dis- 
tinct, he  is  considered  as  in  possession  under  the  mortgage,  where 
there  appears  nothing  to  the  contrary,  the  mortgage  being  the  legal 
esUte.    5  Pick.  140,  147. 

An  assignee  of  a  mortgage  must  have  the  assignment  recorded  ; 
for,  if  an  attaching  creditor  has  not  notice,  express  or  constructive, 
he  may  levy  upon  the  equity  of  redemption.'  Qutere.  See  5  Pick.  280. 

Land  mortgaged,  may  be  levied  upon  by  the  mortgagee,  for  a  debt 
not  secured  by  the  mortgage.    4  Pick.  253. 

When  a  deed  is  executed  of  land,  but,  before  it  is  recorded,  the 
land  is  attached,  the  deed  will  prevail  against  the  attachment,  if  the 
creditor  knew  that  the  deed  was  executed,  before  he  laid  his  attach- 
ment ;  the  reason  is,  he  had  notice,  which  is  the  only  object  of  the 
statute  requiring  the  registry  of  deeds.  But,  if  the  creditor,  at  the 
time  of  the  attachment,  merely  knew  that  a  deed  was  making,  or  about 
to  be  made,  his  attachment  in  such  case  must  prevail  against  the 
deed,  because  he  has  an  equal  right  to  secure  his  debt,  and  has  an- 
ticipated the  grantee  of  the  deed  by  greater  expedition.    Ibid. 

After  a  sale  of  an  equity  of  redemption,  the  mortgagor's  right- to  re- 

^  deem  that  equity  is  assignable,  and  the  assignee  may  redeem.    1  Pick*. 

403.  In  the  same  case,  it  was  held,  that  such  right  was  not  liable  to  be 

levied  upon,  but  in  5  Pick.  281,  it  is  held,  that  it  is  assignable  and 

attachable. 

An  equity  of  redemption  cannot  be  released  or  conveyed,  without 
deed.     13  Mass.  R.  309. 

On  a  mortgage  to  two,  if  one  dies,  the  remedy  survives,  and  the 
assignee  of  the  survivor  may  recover  accordingly.     7  Mass.  R.  131. 

If  a  creditor  attaches  an  equity  of  redemption,  and  afterwards  the 
debtor  makes  another  mortgage,  and  then  all  his  interest  in  the  laud 
is  attached  by  another  creditor,  and  the  equity  attached  is  sold  on  ex- 
ecution, and  then  a  second  execution  is  put  in  the  officer's  hands,  the 
proceeds  of  the  sale  must  be  applied,  in  the  first  place,  to  pay  the  ex- 
ecution on  which  the  equity  was  sold,  and  then  the  balance  must  be 
paid  to  the  second  mortgagee,  and  cannot  be  applied  to  satisfy  the 
second  execution.  2  Pick.  528.  In  such  case  the  second  creditor 
should  levy  on  the  tight  of  redeeming  the  second  mortgage.    Ibid^ 
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On  MOST* 

GAGES. 


%  Of  Entry  into  the  land  mortgaged^  to  take  possession* 

As  8000  as  the  mortgage  ih  executed,  the  mortgagee,  where  there 
is  DO  agreement  in  the  deed,  that  the  mortgagor  shall  keep  possession 
till  a  breach  of  condition,  has  a  right  to  enter  on  the  mortgaged  prem- 
ises and  keep  possession  of  tiiem,  till  the  sum  due  on  the  mortgage  is 
paid,  or  other  condition  is  performed,  and  such  entry,  not  being  for 
the  purpose  of  foreclosing,  is  good  without  notice  to  the  mortgagor. 
4  Pick.  216.  And,  therefore,  where  a  mortgage  is  given,  conditioned 
that  the  mortgagor  shall  support  the  mortgagee  during  life,  if  there  is 
no  covenant  in  the  mortgage  to  the  contrary^  the  mortgagee  may  enter 
or  recover  possession  immediately  in  a  writ  of  entry,  as  in  other  cases 
of  mortgages.  16  Mass.  R.  39.  Where  the  mortgagee  takes  posses- 
sion, and  before  breach  of  condition,  the  mortgagor  performs  or  pays 
agreeably  to  the  condition,  he  may  immediately  re-enter  upon  the 
mortgagee,  or,  he  may  bring  a  writ  of  Entry  sur  disseisin  in  commoa 
form,  to  recover  the  possession  of  the  land  mortgaged.  2  Mass.  R. 
495.  But  if,  after  entry  for  condition  broken,  the  mortgagor  pays  or 
performs,  or  tenders  payment  or  performance,  and  the  mortgagee  re- 
fuses to  relinquish  the  possession,  the  only  remedy  for  the  mortgagor 
or  his  assigns,  is  to  bring  a  bill  in  equity.  17  Mass.  R.  419.  So,  if 
the  mortgagee  enters  before  breach  of  the  condition,  and  keeps  pos- 
session until  after  breach,  and  then  the  mortgagor  pays  or  performs, 
the  mortgagor's  remedy  is  by  bill  in  equity  only.  And,  if  the  mortga- 
gee is  thus  in  possession  before  and  after  breach,  the  mortgagor  may 
elect  to  consider  him,  as  in  possession  for  a  breach  of  the  condition, 
and  for  the  purpose  of  foreclosing  the  mortgage,  and  may  tender  the 
redemption  money  accordingly.  And  the  same  rule  is  extended  to  a 
disseisor  or  assignee  of  the  mortgagee.  12  Mass.  R.  518.  Where 
the  mortgagee  enters  into  possession  after  breach  of  the  condition,  and 
for  the  purpose  of  foreclosing,  and  dies,  his  administrator,  and  not  bis 
heir,  before  foreclosure,  is  entitled  to  the  possession.  16  Mass.  R.  18. 
A  fortiori,  if  the  mortgagee  enters  and  dies  before  breach,  it  would 
seem,  that  the  administrator  and  not  the  heir  is  entitled  to  possession. 
For,  the  heirs  of  a  mortgagee,  as  such,  have  no  right,  either  to  enter 
for  breach  of  the  condition,  or  to  have  any  action  ;  but  the  mortgage, 
as  incident  to  the  debt,  goes  to  the  administrator.  Ibid*  See  Stat. 
1788,  ch.  51.  And  the  administrator  alone  can  maintain  actions  for 
the  possession,  on  condition  broken  with  a  view  to  foreclose.     Ibid, 

3.  Of  Foreclosure, 

Foreclosure  is  either  by  peaceable  entry,  after  breach  of  condition, 
or  by  a  writ  of  Entry  on  the  mortgage. 

§  1.  Of  Entry  to  Foreclose. 
An  entry,  for  the  purpose  of  foreclosing  under  the  statute,  must  be 
made  in  the  presence  of  two  witnesses,  and  must  either  be  accompani- 
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ed  by  ftetcuJ  notfee  to  the  mortgagor,  of  the  parpoee  of  the  entry^  or  Ox  «so«r-» 
must  be  followed  by  continued  possession ;  and  it  seems  that  the  no- 
tice must  be  actual,  for  a  constructive  notice,  by  putting  a  memoran- 
dum of  such  entry  on  record  in  the  registry  of  deeds,  is  not  sufficient. 
17  Mass.  R.  45^. 

But,  it  is  said,  that  it  is  not  necessary  to  an  entry,  for  the  purpose 
of  foreclosing  a  mortgage,  that  there  should  be  any  express  declara- 
tion of  such  purpose,  if  it  appears  to  be  done  with  that  intention.  4 
Pick.  468.  But  it  must  be  accompanied  with  notice,  expressed  or 
implied,  or  it  cannot  avail.    5  Pick.  140. 

Not  is  it  necessary,  that  the  mortgagee  should  have  the  mortgage 
deed  with  fe^im  at  the  time;  nor,  that  the  occupant  of  the  land  should 
have  any  express  authority  from  the  mortgagor,  to  deliver  the  land. 
4  Pick.  468. 

And  an  entry,  thou^  expressly  made  for  the  breach  of  condition, 
and  though  followed  by  continued  possession,  is  waived  by  an  entry 
under  a  judgment  to  foreclose,  and  even  by  bringing  an  action  to  fore- 
close.   5  Pick.  418. 

After  entry  by  the  mortgagee,  whether  generalfy^  or  for  the  purpose 
of  foreclosing  after  breach,  he  may  maintain  a  proper  action,  whether 
Trespass  or  Case,  according  to  circumstances,  for  injuries  done  to  his 
possession,  and  recover  for  the  time  he  has  so  been  in  possession.  17 
Mass.  R.  289.  So  he  may  recover  against  the  mortgagor  or  his  assigns, 
the  rents  and  profits  of  the  land  mortgaged,  accruing  after  his  entry, 
if  the  mortgagor  or  his  assigns  hold  over.  1  Pick.  89.  But  it  seems  a 
mortgagee  cannot  recover  of  the  mortgagor  or  his  assignee,  the  rents 
and  profits  accruing  afler  the  commencement  of  an  action  to  fore- 
cloee.     Ibid. 

When  the  mortgagee  has  possession  before  breach  of  the  condition, 
he  must  give  the  mortgagor  notice,  that  he  intends  to  hold  for  breach 
of  the  condition,  in  which  case,  at  the  expiration  of  three  years  from 
that  time,  the  mortgage  will  be  foreclosed.  2  Mass.  R.  495 ;  12 
Mass.  R.  514. 

§2.  Of  Foredosure  by  Action. 

It  may  be  observed  here,  that,  as  the  mortgagee  is  entitled  to  the 
possession  of  the  land,  as  soon  as  the  mortgage  deed  is  executed,  he 
may  bring  a  writ  of  Entry  in  common  form  for  that  purpose,  without 
taking  any  notice  of  the  mortgage  in  his  count ;  for,  before  breach  of 
condition,  the  rights  and  remedies  of  the  parties  are  purely  legal. 
The  judgment  consequently  will  be  ai^  on  a  common  writ  of  Entry, 
and  when  the  mortgagee  has  taken  possession  under  it,  he  is  in  the 
same  situation,  as  if  he  had  made  a  peaceable  entry  without  action ; 
and  therefore,  if  the  mortgagor  afterwards  performs  the  condition,  he 
may  then  eject  the  mortgagee,  or  bring  a  writ  of  Entry,  the  mortga- 
gee's title  having  now  become  absolutely  void.  Ersldne  v.  Toumsend, 
2  Mass.  R.  495. 
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Ok  mokt-  So,afterabreachofcondition,ifthemortgagee'sobjeotis,nottofi>re- 

OAOB8.  ^1^3  ^^  mortgage,  but  merely  to  obtain  possession  of  the  mortjgaged 

premises,  it  is  held  he  may  sue  a  writ  of  Entry  at  coramcm  law,  with- 
out taking  notice  of  the  mortgage.  13  Mass.  R.  515.  Though  it 
was  held  otherwise  by  Parsons  C.  J.  in  Erskine  t.  Taumsend,  before 
cited* 

In  such  case,  if  the  mortgagee  recoTors  judgm^it,  the  mortgagor 
may  redeem  at  any  time ;  and,  if  the  mortgagee  refuse  to  receive  the 
money,  may  elect  to  consider  him  in  possession  as  for  breach  of  the 
condition,  and  bring  a  bill  to  redeem  accordingly.  See  13  Mass.  R. 
519.  But  here,  it  must  be  understood,  that,  if  the  mortgagee,  so  in 
possession  under  a  judgment  as  at  common  law,  give  the  mortgagor 
notice,  that  he  intends  to  hold  for  breach  of  condition,  the  mortga- 
gor must  then  redeem  within  three  years,  or  the  mortgage  will  be 
foreclosed.  * 

Accordingly  it  is  held,  where  the  mortgagee  saes  merely  for  poeses- 
sion,  though  counting  on  a  seisin  in  fee  and  in  mortgage,  if  the  de- 
fendant, on  oyer,  sets  out  the  condition  of  the  mortgage,  and  pleads 
performance,  and  the  demandant  in  his  replication  sets  out  no  breach, 
or  sets  out  one  that  is  insufficient,  still  he  must  have  judgment,  [be- 
cause he  is  not  required  to  show  a  breach,  unless  his  object  is  to  fore- 
close by  means  of  the  conditional  judgment  His  title,  however,  will 
still  remain  liable  to  be  defeated  by  a  performance ;  or  by  a  tender 
and  refusal.     14  Mass.  R.  101 . 

To  a  writ  of  Entry  brought  before  breach  of  condition,  for  the 
purpose  of  obtaining  possession,  if  it  does  not  count  upon  the  mort- 
gage, the  mortgagor  may  plead,  setting  forth  a  mortgage,  and  may 
then  set  forth  an  agreement,  that  the  mortgagor  should  keep  posses- 
sion until  breach  of  condition.     Qtc.     See  3  Mass.  R.  1^. 

But,  in  such  action  brought  after  breach  of  condition,  for  the  pur- 
pose of  obtaining  possession,  it  is  not  a  good  plea  by  the  tenant,  that 
he  tendered  the  mortgage  money,  after  the  breach  of  the  condiUon, 
and  before  action  brought.  5  Pick.  240.  Yet  it  seems  payment^ 
after  breach  of  the  condition,  and  aceeptanu  by  the  mortgagee,  might 
be  a  good  defence  in  such  action,  as  it  would  amount  to  a  waiver  of 
the  breach.     Qu.    See  Ibid. 

A  mortgagee  may  always  declare  on  his  own  seisin^  generany, 
against  the  assignee  of  the  mortgagor;  for  he  may  not  know,  or  may 
not  be  able  to  prove  the  assignment ;  and  the  assignee  should  set  forth 
his  title  in  his  plea.     13  Masai  R.  515. 

And  where  the  mortgagee  brings  a  writ  of  Entry,  generally,  to  ob- 
tain possession,  if,  after  the  commencement  of  the  action,  and  before 
judgment,  there  is  a  breach  of  the  condition,  it  seems,  that  the  tenant 
may  plead,  that  the  demandant's  title  is  under  a  mortgage,  and  he 
may  then  confess  a  breach  and  pray  a  hearing  In  chancery  ;  or,  he 
may  permit  the  demandant  to  take  judgment,  aa  on  a  common  writ  of 
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Entry,  and  afterwards  bring  a  bill  in  Equity  binuelf,  to  redeem.  Ok  MomT- 
See  llnd.  ®^™- 

And  here  it  may  be  observed,  with  regard  to  real  actions  in  gener- 
al, that  the  demandant  must  always  show  a  title  sufficient  to  give  him 
the  right  of  possession ;  or,  in  other  words,  must  show  an  actual  sei- 
sin according  to  his  count  13  Mass.  R.  489.  But  a  mistake  in  the 
time,  within  which  such  seisin  is  alleged,  it  seems  may  always  be 
amended.  As,  in  the  case  of  a  writ  of  Rights  where  the  demandant 
declaring  on  his  own  seisin,  alleged  a  seisin  within  forty  years,  he  was 
allowed  to  amend  by  substituting  thirty  years,  though  this  error  would 
have  been  fatal  on  demurrer.    2  Pick.  23. 

If  one  of  the  tenants  die  pending  the  writ,  on  suggestion  on  the 
record  since  the  last  continuance,  the  demandant  will  be  permitted  to 
proceed  against  the  survivors,    llnd. 

Where  the  tenant  sets  up  a  title  under  a  deed  of  the  demandant, 
the  demandant  will  be  permitted  to  show,*'that  the  deed  was  obtained 
from  him  by  fraud  and  imposition.    16  Mass.  R.  348. 

Where  a  trustee  brings  a  writ  of  Entry  against  the  cestui  que  trust, 
on  nul  disseisin  pleaded,  the  trustee  must  have  judgment ;  the  legal 
estate  being  in  him.    2  Pick.  506. 

The  tenant,  it  is  held,  generally  cannot  set  up  a  title,  obtained 
since  the  commencement  of  the  action.  13  Mass.  R.  472,  This, 
however,  must  be  restricted  to  a  title  obtained  from  a  stranger  to  the 
action ;  and  it  may  be  doubted,  whether  this  b  always  true. 

Where  the  mortgagee  waits  till  the  condition  is  broken,  and  then 
brings  an  action  to  foreclose,  he  must  sue  a  special  writ,  in  which  he 
must  either  count  on  a  seisin  in  fee  and  in  mortgage ;  or,  he  must  set 
out  a  seisin  in  the  mortgagor,  and  a  conveyance  to  himself  by  a  deed 
with  profert.    12  Mass.  R.  514. 

Now,  in  this  case,  if  the  tenant  claims  to  hold  the  land,  by  any  title 
independent  of  the  supposed  mortgage,  the  title  may  be  tried  as  in 
a  common  writ  of  Entry.  14  Msiss.  R.  101.  But,  if  the  tenant  has 
no  title  except  as  mortgagor,  or  assignee  of  the  equity  of  redemption, 
and  sets  up  no  other  title  in  defence,  the  action  becomes  in  effect  a 
bill  in  equity  to  foreclose  ;  and  the  object  of  it  is,  to  ascertain  what 
sum  is  due  on  the  mortgage,  in  order  that  the  right  to  redeem  may  be 
forecloeed,  if  that  sum  is  not  paid.     14  Mass.  R.  411. 

With  regard  to  the  person,  who  must  bring  the  action,  it  may  be 
observed,  that  the  action  must  be  brought  by  the  mortgagee,  or,  in 
case  of  his  death,  by  his  executor  or  administrator,  and  not  by  his 
heirs ;  and,  in  case  of  an  assignment,  must  be  brought  by  the  assignee, 
for,  to  an  action  brought  in  the  name  of  the  mortgagee,  the  tenant 
may  plead  in  bar,  an  assignment,  and  that  the  action  is  brought  in 
the  name  of  the  assignor.    6  Mass.  R.  239. 

So,  where  a  mortgagee-  enters  for  condition  broken,  and  consents, 
by  paroly  that  the  mortgagor  may  keep  poqfwssion,  and  pay  interest 


424  REAL  ACTIONS. 

Oir  MOBT-       in  liea  of  rent  until  foreclosure,  and  dies,  the  administrator,  and  not 
6AOE8.  ^j^^  j^^j^^  j^^g^  bring  the  action  to  foreclose.    4  Pick.  19. 

But  an  administrator,  appointed  in  any  other  state  or  country,  can- 
not maintain  an  action  here,  on  a  mortgage  made  to  his  intestate. 
Neither  can  he  assign  the  mortgage  so  as  to  enable  the  assignee  to 
bring  an  action  upon  it.  For,  it  is  a  good  pl^  in  bar  to  such  action 
by  an  assignee,  that  the  assignor  was  never  administrator,  by  virtue 
of  administration  granted  by  any  judge  or  court  of  Probate  in  this 
Commonwealth.  1  Pick.  81.  And,  for  the  same  reason,  if  the  ac* 
tion  to  foreclose  is  brought  by  a  foreign  administrator,  it  may  be 
pleaded  in  bar,  that  the  demandant  was  never  administrator  by  virtue 
of  administration  so  granted. 

Yet,  it  seems,  if  a  mortgage  is  given  to  secure  the  payment  of  a 
negotiable  note,  and  the  note  is  negotiated  without  assigning  the 
mortgage,  that  though  the  holder  of  the  note  may  sue  the  note,  yet 
the  mortgagee  must  foreclose  the  mortgage.  For,  having  transferred 
the  note  without  assigning  the  mortgage,  he  becomes  trustee  of  the 
mortgage  for  the  holder  of  the  note ;  the  note  being  the  principal 
debt,  and  the  mortgage,  security  only  for  its  payment  See  4 
Pick.  131. 

Where  a  mortgage  is  given  to  two,  or  is  given  to  husband  and 
wife,  and  one  dies,  the  survivor  alone,  and  not  the  administrator  or 
heir  of  the  deceased,  is  entitled  to  the  remedy,  and  most  bring  his  ac- 
tion to  foreclose. 

And  here  it  may  be  remarked  incidentally,  that  the  mortgagee  of 
a  remainder  or  reversion,  immediately  expectant  on  an  estate  for  life, 
may  maintain  a  writ  of  Entry  against  the  mortgagor,  to  foreclose, 
during  thejife  of  tenant  for  life.  13  Mass.  R.  429.  In  which  case 
he  may  be  put  in  possession  under  a  writ  of  habere  fcudas.  Or,  it 
seems,  he  may  enter  for  condition  broken^  during  the  life  of  tenant 
for  life  ;  though  of  course  he  may  not  interfere  further  with  the  ten- 
ant's possession ;  and,  in  case  of  waste,  may,  immediately  after  such 
entry,  maintain  an  action  of  Waste  against  the  tenant,  for  such  injury 
done  either  by  himself,  or  by  a  stranger.  3  Pi^k.  S03 ;  13  Mass. 
R.429. 

4.  Of  the  Pleadings  in  Actions  on  Mortgages. 

To  the  special  writ  of  Entry  to  foreclose,  the  tenant  may  plead 
payment ;  or,  a  release ;  or,  be  may  confess  the  forfeiture,  and  pray 
to  be  heard  in  chancery. 

He  may,  however^  plead  any  thing  in  avoidance  of  the  deed,  as  in 
common  cases  of  deeds.  Or,  he  may  plead,  nan  est  factum^  with  or 
without  oyer,  according  to  circumstances. 

But,  besides  pleas  of  this  description,  he  may  f^ead  an  aaaignoient 
of  all  the  mortgagee's  interest  in  bar,  where  the  action  is  brought  in 
the  name  of  ihe  mortgagee,  aa  has  been  already  suggested,  and  a 
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replication,  that  the  action  is  brought  in  nhe  name  of  the  mortgagee,  Ox  mort* 
for  the  benefit  of  the  assignee,  though  expressly  authorized  by  power  °^®*"' 
of  attorney  for  that  purpose,  by  the  mortgagee,  will  be  bad  on  demur- 
rer. 6  Mass.  R.  299.  So,  if  part  of  the  mortgaged  premises  has 
been  assigned  to  one,  and  part  to  another,  if  a  joint  action  is  brought 
against  both,  it  is  presumed  advantage  may  be  taken  of  the  irregulari- 
ty by  pleading  sever at-tenancij,  1  Mass.  R.  355 ;  12  Mass.  R.  474. 
Though  no  one,  actually  occupying  land,  can  plead  rwrirtenure,  as  the 
action  is  given  by  Stat  1795,  ch.  75,  against  the  tenant  in  possession 
in  all  real  actions ;  and,  as  the  right  to  the  freehold,  it  is  held,  is  not 
determined  in  thi&  action.     See  11  Mass.  R.  217. 

If,  after  breach  of  condition,  the  mortgagor  pays  the  debt,  and  the 
mortgagee,  notwithstanding,  brings  a  writ  of  Entry  to  foreclose,  the 
mortgagor  may  plead  payment  in  bar.     12  Mass.  R.  518. 

Bat,  where  A.  executes  a  conveyance  of  land  to  B.,  which  is  void 
by  statute  ;  and  afterwards,  by  another  deed,  conveys  the  same  land 
to  C,  in  an  action  against  G.  for  the  land,  by  B.  or  any  claiming 
under  him,  G.  may  give  that  special  matter  in  evidence  und^  the 
general  issue.     12  Mass.  R.  26. 

But,  it  seems,  the  purchaser  of  an  equity  of  redemption,  or,  any 
mere  stranger,  cannot  avail  himself  of  such  defence.  See  13  Mass. 
R.  515. 

Where  a  writ  of  Entry  sur  disseisin  was  brought,  and  it  appeared, 
that  the  demandant  claimed  under  a  deed  from  the  mortgagor  of  the 
demanded  premises,  who  had  previously  failed  in  his  defence  to  a 
suit,  brought  by  the  mortgagee  for  the  same  premises  ;  and,  in  which 
suit,  the  mortgagor  had  set  up  the  defence  of  usury,  but  had  not  been 
able  to  establish  it,  it  was  held,  that  the  former  judgment  between 
the  mortgagor  and  mortgagee  estopped  the  present  demandant,  without 
being  pleaded.     17  Mass.  R.  365. 

With  regard  to  the  person,  against  whom  the  action  may  be  brought, 
it  has  already  been  observed,  that  by  statute  the  action  may  be  brought 
against  any  one  in  possession ;  but  of  course,  no  one  could  be  bound 
by  a  judgment  thus  obtained,  who  was  not  either  party  or  privy  to  the 
action  on  which  it  was  rendered. 

Where  a  mortgagor  assigns  the  mortgaged  premises  to  two  or  more, 
U>  hold  as  tenants  in  common,  if  the  mortgagee  brings  a  writ  of  Entry 
sur  disseisin  against  one  of  them  to  foreclose,  he  may  have  the  con- 
ditional judgment  against  him  for  sole  seisin  of  the  whole  freehold, 
unless  the  whole  money  due  on  the  mortgage  is  paid.  See  Taylor  v. 
Porter^  7  Mass.  R.  355.  For  one  tenant  in  common,  in  such  case, 
is  to  be  considered  as  a  deforciant  of  the  whole.  And  the  same 
doctrine  applies,  where,  in  such  case,  the  entry  of  the  mortgagee  is 
resisted  by  such  tenant  or  tenants  in'  common.  Ihid.  Qu.  For,  it 
is  obvious,  that  the  other  tenant  in  common,  who  was  not  made  a 
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On  mort-       party,  coald  neither  be  boun«[  by  his  judgment,  nor  could  his  equity 

GAGES.  of  redemption  be  foreclosed  without  notice. 

But,  it  seems,  where  two  distinct  closes  are  included  in  the  same 
-mortgage,  and  the  mortgagor  conveys  to  different  persons,  by  whom 
they  are  held  in  severalty,  the  mortgagee  must  sue  several  writs  of 
entry.  So,  if  one  close  is  mortgaged,  and  is  afterwards  conveyed  in 
distinct  parcels  by  the  mortgagor,  to  several  persons  by  several  deeds. 
But,  in  either  case,  if  the  mortgagee  sues  both  severally  in  different 
writs,  he  will  have  several  judgments ;  for  the  several  parcels  de- 
manded in  the  writs  respectively,  unless  in  each  case  the  whole  mort- 
gage money  is  paid.  For  each  parcel  is  liable  (at  the  whole.  And 
if  either  of  the  tenants  pays  the  whole  mortgage  money,  the  mortgage 
will  be  discharged  as  to  the  other,  who  will  then  be  held  to  contribute. 
So,  if  one  action  is  brought  against  one  only,  the  conditional  judg- 
ment will  be  'for  his  parcel  of  land,  unless  the  whole  mortgage  money 
is  paid.     See  IbicL 

Where  A.  mortgages  land  to  B.,  and  B.  brings  a  writ  of  Entry  to 
forec|pse,  and  A.  pleads  Usury,  and  on  issue  joined  fails  to  prove  it, 
and  B.  recovers  the  land,  and  A.  afterwards  assigns  his  interest  to  C, 
and  brings  a  writ  of  Entry  sur  disseisin  against  B.,  and  B.  pleads  mii 
disseisin^  it  was  held,  that  the  former  judgment  between  B.  and  A. 
estopped  C.  without  being  specially  pleaded.    17  Mass.  R.  365. 

5.  Of  the  Conditional  Judgment. 

Under  the  Stat,  of  1785,  ch.  22,  §  1,  the  conditional  judgment  is, 
that  the  demandant  have  seisin  of  the  estate  mortgaged,  unless  the 
money  due  on  the  mortgage,  with  interest  and  costs,  be  paid  by  the 
tenant  in  two  months.  See  2  Mass.  R.  497.  And  the  judgment  will 
be  for  the  amount  of  the  principal  and  Interest  due  on  the  mortgage, 
though  they  should  exceed  the  penalty  of  the  bond.  2  Mass.  R.  1  la 
But,  whether  a  surety  shall  be  answerable  beyond  the  penalty  of  the 
bond,  qucere. 

Where  a  mortgage  is  given,  conditioned,  that  the  mortgagor  shall 
maintain  the  mortgagee  during  life,  if  the  mortgagor  fkils  of  perform- 
ance, and  an  action  is  brought  to  foreclose,  in  order  to  ascertain  the 
sum  for  which  the  conditional  judgment  shall  be  entered,  an  estimate 
will  be  made  of  the  time,  during  which  the  mortgagee  has  been  left 
without  support,  and  judgment  will  thereupon  be  entered  accordingly. 
15  Mass.  R.  264. 

If  the  tenant  has  no  legal  privity  with  the  mortgagee,  or,  in  the 
estate,  and  has  not  acquired  any  right  to  redeem,  he  is  not  entitled  to 
have  the  conditional  judgment.  15  Mass.  R.  486.  But,  on  the  other 
hand,  whoever  has  a  right  to  redeem,  if  the  action  is  brought  against 
him,  or  he  is  made  a  party,  and  he  prays  to  be  heard  in  chancery,  is 
entitled  to  the  conditional  judgment. 

There  is  a  marginal  note  in  3  Pick.  52,  that,  where  a  mortgagee  re- 
covers in  a  writ  of  Entry  against  a  stranger,  the  judgment  is  coo- 
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ditioDal,  under  the  Stat  1785,  ch.  22,  ^  1.    Bat  the  case,  as  reported,  On  mort- 
does  not  aeeta  to  support  the  marginal  note,  for  the  person,  there  °^®"*' 
stjled  a  stranger,  can  hardly  be  considered, so,  as  he  has  a  right  to 
redeem,  derived  from  the  mortgagor,  as  his  heir,  and  consequently  is 
privy  in  estate. 

A  judgment  on  a  mortgage  may,  for  convenience,  be  entered  on 
filing  a  copy  of  the  mortgage,  where  the  original  is  wanted.  14  Mass. 
R.362. 

The  principle  established,  in  Dean  v.  WilUams^  for  computing 
interest  on  mortgages,  notes,  and  bonds,  in  case  of  partial  payments, 
10,  to  apply  such  payments,  in  the  first  place,  in  satisfaction  of  the 
interest  then  due ;  but  interest  is  in  no  case  to  be  added  to  the  prin- 
cipal, so  as  to  make  the  sum,  upon  which  interest  is  to  be  calculated, 
larger  than  it  was  at  first.  17  Mass.  R.  417.  The  rule  grounded  on  . 
this  principle,  as  expressed  by  the  Court,  is  this  :'*  Compute  the 
interest  on  the  principal  sum,  from  the  time  when  the  interest  com- 
menced, to  the  first  time  when  payment  was  made,  which  exceeds 
^ther  alone  or  in  conjunction  with  the  preceding  payments,  if  any, 
the  interest  at  that  time  due ;  add  that  interest  to  the  principal,  and 
firom  that  sum  subtract  the  payment  made  at  that  time,  together  with 
the  preceding  payments,  if  any ;  and  the  remainder  forms  a  new  prin- 
cipal, on  which  compute  and  subtract  the  interest,  as  upon  the  first 
principal ;  and  proceed  in  this  manner  to  the  time  of  the  judgment." 
17  Mass.  K.  418. 

On  Mortgages. 

Pleas.     And  the  said  D.  comes  and  defends  fcc.,  when  Stc,  PJea$.  Asta 
and,  the  former  pleadings  being  waived,  saitb,  he  is  not  guilty  of  ^^j^nf  * 
disseising  the  said  plaintiff,  in  manner  and  form  as  he  hath  above 
thereof  declared  against  bim ;  and  thereof  puts  himself  upon  the 
country. 

And  for  another  plea  by  leave  of  the  Court  here  obtained,  the  2.  Am  to  part, 
said  D.  comes  and  defends  &c.,  when  &c.,  and  as  to  &c.,  [describe  °®  disseisin. 
here  the  part  of  the  premises  intended,]  say$,  he  is  not  guilty  of 
disseismg  the  said  plaintiff,  in  manner  and  form  as  he  hath  thereof 
above  declared  against  bim ;  and  of  this  he  puts  himself  upon  the 
country. 

And  as  to  the  residue  of  the  demanded  premises,  the  said  D.  As  to  the  resi- 
says,  that  the  said  plaintiff,  {actio  non,)  because  the  said  D.  says,  due,^disciaimer 
that  at  the  time  of  suing  out  the  original  writ  in  this  case,  he  had  °  Possession. 
not^  and  at  no  time  since  had,  and  now  hath  not  any  estate  in,  or  pi^^  there  was 
claim  to,  or  possession  of  the  said  residue  of  the  demanded  prem-  a  demurrer  and 
ises :  and  this  he  is  ready  to  verify :  Wherefore,  fcc.  joinder  in  de- 

'  J  J  ^  marrer — "  be- 

came the  said  D.  has  joined  in  said  plea,  diadaimer  of  lands,  which  he,  in  his  said  first  plea,  has 
put  in  issue. 

And  for  a  third  plea,  pleaded  by  leave  of  the  Court  here  obtain-  ».  Payment  at 
ed,  the  said  D.  comes  and  defends  &c.,  wlien  &c.,  and  prays  oyer  "*®  ^^^' 
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Ok  moet^       of  the  deed  of  mortgage  declared  on  by  the  said  plaintiS^  and  it  is 
GAGss.  j.ggj  jQ  Yiitn^  and  thereupon  he  prays  oyer  of  the  bond  in  said  deed 

'  mentioned  and  described,  and  it  is  read  to  him,  and  thereupon  he 

prays  oyer  of  the  condition  thereof,  and  it  is  read  to  him  in  these 
words  &c. ;  which  being  read  and  heard,  the  said  D.  says,  {actio 
non,)  because  he  says,  that  the  said  A.  A.,  on  &c.,  above  specified 
in  the  condition  above  read,  did  pay  to  the  said  B.  B.  the  sum  of 
d^c,  in  the  same  condition  above  mentioned,  with  all  the  interest 
thereon  due,  according  to  the  form  and  effect  of  the  condition  afore- 
said, to  witj  at  &c. ;  and  this,  &c. ;  Wherefore,  &c. 

4.  PaymeDtaf-  And  for  a  fourth  plea,  pleaded  &c.,  the  said  D.  comes  &c.,  when 
ter  the  day.  ^^^  ^^^  prays  oyer  &c,  fac.,  which  being  read  and  heard,  the  said 
D.  says,  {actio  non,)  because  he  says,  that  the  said  A.  A.,  after  the  said 
&c.  day  of  &c.,  mentioned  in  the  condition  above  read,  and  before 
the  commencement  of  this  suit,  did  pay  to  the  said  B.  B.  the  said 
sum  of  &c.,  with  all  the  interest  due  thereon  at  such  time  of  pay- 
ment, to  wit,  at  &c. :  and  this,  Sec. :  Wherefore,  &c. 

T.  Parsons. 

ScTthird^^clr       REPLICATION.  And  the  said  plaintiff  saith,  that  notwithstanding  any 

DO  paymtetat  ^I^i"g  ^X  ^^e  said  D.,  in  the  said  third  plea  in'pleading  above  alleged, 

the  day.  {precludi  non^)  because  he  saith,  that  the  said  A.  A.  did  not  on  fcc., 

mentioned  in  said  plea,  pay  to  the  said  B.  B*  the  sum  of  &c.,  with 

all  the  interest  then  due  thereon,  in  manner  and  form  as  the  said  D. 

hath  above  alleged  in  pleading ;  and  this  he  prays,  &ic. 

"^lea*^  n^^"^^       '^"^  ^^^*  ^^'^  plaintiff  saith,  that  he,  notwithstanding  any  thing  by 

mentafteftSbe   t^®  s^i*^  ^'  '"  ^^e  said  fourth  plea  in  pleading  above  alleged,  {pre* 

day.  clvdi  non,)  because  he  says,  that  the  said  A.  A.,  after  the  said  Slc. 

dsiy  of  SiLc,  mentioned  in  the  said  fourth  plea  of  the  said  D.,  and 

before  the  commencement  of  this  suit,  did  not  pay  to  the  said  B.  B. 

tlie  said  sum  of  Sec.,  with  all  the  interest  due  at  the  time  of  such 

Eayment,  in  manner  and  form  as  the  said  D.  in  his  said  fourth  plea 
ath  alleged  ;  and  this  he  prays  may  be  inquired  of  by  the  country. 
Ivers  V.  Hooper  et  a/.,  Nov.  T.,  1801,  Essex.  Verdict  for  plain- 
tiff. N.  Dane, 

Plea.  To  ac-        Plea.     And  for  a  further  and  fourth  plea,  pleaded  by  the  leave 
fiignee^f"mort-  °^  *^®  Court  here  obtained,  the  said  D.  comes  and  defends  8ec., 
gage,  that dft's.  when  &c.,  and  prays  judgment,  {si  actio^)  because  he  says,  that  at 
l^'^Z^edb      *®  ^^"^*  °^  ^'  ^'  holden  at  fee,  on  &c.,  the  5aid  plaintiff  im- 
said  assignee,    p'^^ded  one  A.  A.,  and  B.  his  wife,  which  B.  was  the  only  child 
and  judgment    and  heir  of  the  said  C.  C,  long  before  that  time  deceased,  and  of 
wa?rendwed    ^^^^^  ^'\  ^^^  ^}^^  before  the  commencement  of  this  present  suit, 
infavorofdft's,  he  the  said  D.  is  the  only  child  and  heir,  in  a  plea  of  land,  on  a 
fiither,  and  that  Writ  of  Entry  sur  dissmifij  in  which  the  said  plaintiff  demanded  of 
brouSJIfor  Ae  ^^®.^^^^  f '  ^-  8"^  B.  the  same  tenements,  which  he  now  demands 
same  lands.       agaiost  him  the  said  D.     And  the  said  D.  further  says,  that  such 
were  the  proceedings  on  said  writ  of*  Entry,  that  afterwards,  at  the 
Supreme  Judicial  Court,  begun  and  holden  at  &c.,  on  fac.,  the  said 
A.  A.  and  B.  recovered  judgment  against  the  plaintiff,  which  judg- 
ment is  in  the  following  words,  "  Commonwealth  of  Massachusetts,'' 


[reciting  the  record  and  other  circumstances  peculiar  to  the  case.] 
And  the  said  D.  further  says,  that  the  writ,  on  which  the  said  judg 


dg. 
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jnent  above  pleaded  was  founded,  and  the  writ,  on  wbiclvtbe  present  On  mo&t* 

action  is  founded,  are  of  the  same  kind  and  degree,  and  not  different ;  ®'*°*'- 

diat  the  tenements  demanded  in  the  same  two  writs  are  the  same, 

and  not  diflferent ;  that  the  title  of  the  said  plaintifl^  supposed  by 

bim  in  the  two  writs,  is  one  and  the  same  title,  and  not  different ; 

tfaat  the  said  deeds  and  conveyances,  supposed  .by  the  said  plaintiff 

in  the  said  two  writs,  are  the  same,  and  not  different;  and  that  all 

bis  the  said*  plaintiff's  claim  to,  and  interest,  and  estate,  and  seisin 

in,  the  said  demised  premises,  is  as  beir  to  the  said  B.,  and  not 

otherwise ;  and  all  this  the  said  D.  is  ready  to  verify  :  Wherefore, 

8ic.     hen  v.  Hooper,  Essex,  S.  J.  C.  1799.  T.  Parsons. 

NoTK. — ♦  The  above  plea,  on  demurrer,  was  adjudged  to  be  bad,  princi- 
pally for  these  reasons^-because  the  former  action  did  not  proceed  on  the 
same  or  Wee  evidence^  as  this ;  and  this  proceeds  on  evidence,  which  could  nai 
be  Wider  that ;  for  this  action  is  grounded,  and  proceeds  on  the  original 
deed  of  the  said  H.  and  W.,  and  the  said  former  action  only  on  copies  of 
them.  Also,  in  said  former  action,  the  defendants  pleaded,  that  the  said  deeds 
were  not  the  deeds  of  the  said  H.  and  W.  and  in  this  action  the  said  deeds  are 
not  denied.  And  also,  in  the  present  action,  it  is  agreed,  that  no  evidence 
shall  be  given  on  the 'trial  bj  the  defendants,  that  A,  was  at  any  time  dis- 
seised of  the  premises,  or  any  part  of  them,  and  that  there  was  no  such 
agreement  in  the  former  action ;  and  because  the  defendants  did  not  aver 
tm  which  of  the  jseven  issues  in  the  former  action  the  jury  found  their  ver- 
dict 3  Wils.  304,  309 ;  Ktlchin  v.  CampheU,  3  T.  R.  151, 162 ;  4  Bac.  1 17  ; 
4  Co.  04;  Doug.  575,  583;  5  Co.  82;  Salk.  511,  512;  Cro.  Jac  284;  Bull. 
N.  P.  244.' 

*That  the  judgment  in  the  former  action  was  not  upon  any  title  alleged 
by  the  defendants  therein  to  the  demanded  premises,  see  the  reasoning  by 
Anderson  and  Glanville,  conceded,  as  to  this  distinction,  by  Walmsey. 
Cro.  Eliz.  668.* 

*  Ejectment  by  a  plaintiff  upon  his  own  seisin,  is  in  tiie  nature  of  an  ac- 
lion  of  Trespass.  A  judgment  or  bar  in  ejectment  is  no  bar  in  another 
ejectment,  upon  the  same  demise.  Mar.  pi.  92.  Or  rather,  every  new 
ejectment  supposes  a  new  demise.' 

*  So,  with  us  a  second  ejectment  may  be  brought  against  another  tenant 
in  possession,  who  cannot  avail  himself  of  the  mere  acquittal  of  a  third 
party,  who  had  alleged  no  title  in  himself.  This  acquittal  may  have  hap- 
pened upon  some  formal  objection,  withoot  an  examinaTion  of  the  title ; 
and  therefote  the  verdict  of  not  guiUy  is  not  conclusive.  *  A  bar  in  an  as- 
size uPon  the  titie,  will  be  a  bar  in  Trespass.  Godb.  134.  Otherwise,  if 
upon  the  general  issue^  noi  tort.    IbtdJ* 

Plea.     And  now  the  said  D.  comes  and  defends  &c.,  when&c..  Plea.  The  deed 
and  prays  oyer  of  the  deed  declared  upon,  and  he  hath  it  in  these  defeasSce^d 
words,  Know  all  men  be. ;  and  the  said  D.  prays  oyer  of  the  assign-  of  mortgage,  & 
ment  above  said  to  be  made  by  the  said  A.  A.  to  B.  B.,  (one  of  the  P*^'.*®  ^  ^ 
demandants,)  and  bath  it  in  these  words.  Know  all  men  he. ;  all  ^l^y  a!!!;o^rding 
which  being  read  and  heard,  the  said  D.,  in  pursuance  of  the  statute  to  uie  statute, 
in  such  case  made  and  provided,  prays  the  Court  here  to  be  heard 
in  chancery  on  the  suit  aforesaid,  because  he  says,  that  at  the  time 
when  the  deed  declared  on  was  made,  to  mt,  on  kc.j  at  be.,  afore- 
said, the  said  A.  A.  made  and  executed  to  him  the  said  D.  a  deed 
of  defeasance,  under  his  band  and  seal,  in  the  words  ibllowing, 
to  ufitj  [here  insert  the  defeasance ;]  and  the  conveyance  in  tte 
same  deed  of  defeasance  above  mentioned,  the  said  D.  avers  to  be 
the  same  deed  declared  on  in  the  demandant's  declaration.     And 
he  further  avers,  that  the  same  deed  of  defeasance  was  made  as  a 
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Oir  MomT* 

OAGXf. 


Replicatioii. 
The  deed  has 
BO  defeasance, 
which  makes  it 
a  mortga{;e. 


Rejoinder. 
The  deed  is 
as  a  mortgage, 
&c. 


deed  of  defeasance  upon  and  for  the  same  deed  declared  on ;  and 
tha^by  force  of  the  same  deed  of  defeasance,  the  same  deed  of 
bargain  and  sale  declared  on,  was  made  a  deed  of  mortgage  and  a 
conveyance,  on  condition,  that  if  the  said  D.  should  pay  the  said 
A.  A.  or  his  executors  S^.,  the  sum  of  &c.,  in  twelve  months  from 
the  date,  with  interest  therefor  until  paid,  then  the  said  deed  de- 
iclared  upon  was  to  be  void.  And  the  said  D.  now  here  in  Court 
confesses  the  forfeiture  of  the  conditbn  of  the  said  'defeasance  to 
the  deed  declared  upon ;  and'  according  to  the  statute  in  that  case 
made  and  provided,  he  prays  the  Court  here  to  be  heard  in  chan- 
cery, touchmg  the  said  deed  of  bargain  and  sale^  as  upon  a  con- 
veyance in  mortgage,  and  that  judgment  may  be  given  m  chancery 
here,  that  he  may  redeem  the  same  by  paying,  as  the  law  directs, 
the  just  debt  and  damages  due  thereon.  S.  Putnam. 

Replication.  And  the  demandants  sa^,  that  notwithstanding 
any  thing  by  the  said  D.  above  in  pleadmg.  alleged,  the  Court 
here  ought  not  to  consider  the  same  deed  declared  upon  in  chan- 
cery, because  they  say,  that  the  deed  of  defeasance,  by  him  the 
said  D.  in  his  plea  aforesaid  recited,  is  not  sufficient  in  law  to  make 
the  same  deed  declared  upon  a  conveyance  on  condition  and  in 
mortgage  ;  and  this  they  are  ready  to  verify :  Wherefore,  inasmuch 
as  the  said  D.  has  not  answered  the  acdon  aforesaid  of  them  the 
said  demandants,  they  pray  judgment  for  the  absolute  and  uncoo- 
didonal  possesion  of  the  premises  demanded.  J.  Sullivan. 

Rejoinder.  And  the  said  D.  says,  that  notwithstandmg  any 
thing  by  the  demandants  above  in  pleading  alleged,  he  ought  to  be 
heard  in  chancery,  and  to  have  the  debt,  for  which  the  deed  de- 
clared on  was  given  in  mortgage  as  security,  liquidated  m  chancery, 
to  what  is  justly  due  thereon :  Wherefore,  inasmuch  as  they  have 
not  answered  his  plea  aforesaid,  or  denied  the  facts  therein  set  forth, 
he  prays  that  he  may  be  heard  in  chancery,  and  ^be  allowed  to  re- 
deem the  premises  sued  for,  by  paying  the  just  debt  and  damages 
due  on  the  same  deed,  as  the  law  directs.  Bowets  et  aL  v.  Putnam^ 
S.  J.  C,  Essex;  Nov.  T.  1802.  S.  Putnam. 
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PLEADINGS  IN  REAL  ACTIONS. 
VII.  Bills  in  Equity. 

Statute  Provisions. 

• 

By  Stat.  1783,  ch.  67,  ^  4,  an  equity  of  redemption  of  lands  mort- 
gaged, is  made  liable  to  be  taken  by  attachment  and  execution,  for 
the  debts  of  the  mortgagor  or  owner  &,c.,  and  the  creditor  shall  have 
as  full  power  of  redeeming  such  lands,  as  the  mortgagor  had,  &«. 

By  Stat.  1798,  ch.  77,  f  3,  rights  in  equity  are  declared  to  be  liable 
to  be  attached  and  taken  in  execution,  upon  judgment,  for  the  just 
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debts  of  the  mortgagor  or  oinier ;  and  the  officer  is  authorized  to  sell  Bixjm  m 
them  at  public  auctiou,  and  execute  a  sufficient  deed,  d&c.     Sect  4  b^^itt. 
appoints  the  manner  of  notifying  and  selling,  and  directs  the  surplus 
of  the  proceeds  of  sale,  after  satisfying  the  debt  and  costs  dLC.  to  be 
returned  to  the  debtor.     By  §  5,  a  deed  by  the  officer  is  declared  to 
be  as  effectual  as  one  by  the  mortgagor,  &,c. 

By  Stat  1815,  ch.  137,  §  1,  a  right  in  equity  so  sold,  may  be  re- 
deemed by  the  execution  debtor,  within  one  year  after  the  execution 
of  the  deed  so  given  by  the  officer,  by  payment  of  the  sum  satisfied 
on  the  execution,  with  the  interest,  deducting  the  rents  dc^c,  received 
by  the  purchaser  6lc,;  over  and  above  the  repairs,  d&c.  And,  if  the 
purchaser  has  previously  paid  the  mortgage,  the  mortgagor  shall  have 
the  same  right  to  redeem  of  him,  that  the  mortgagor  would  have  had 
to  redeem  of  the  mortgagee,  if  the  equity  had  not  been  so  sold.  By 
^  3,  if,  after  an  attachment  of  an  equity,  the  mortgaged  estate  is 
redeemed,  the  attaching  creditor  shall  have  the  same  lien  on  such 
estate,  as  if  the  attachment  had  been  of  the  fee,  d&c. 

By  Stot  1818,  ch.  98,  §  1,  the  Court  is  authorized  to  make  aa 
assignee  of  a  mortgage  dpc,  party  to  any  suit,  pending  for  the  re- 
demption of  lands  mortgaged,  dcrC.  By  §  2,  where  redemption  is 
decreed,  judgment  is  to  be  entered  for  such  damages,  as  shall  in 
equity  be  found  due  for  rents  6lc,,  over  disbursements  for  repairs,  dLC. 
By  ^  3,  where  the  redemption  money  is  brought  into  Court,  a  deduc- 
tion is  to  be  allowed  for  such  sum  as  the  opposite  party  may  be 
chargeable  with,  fot  rents  &rC.  received  by  him ;  or,  for  costs  recover- 
ed against  him  in  the  same  suit ;  and  shall  be  restored  to  the  party, 
who  brought  in  the  same.  In  i5ase  of  a  tender,  if  the  mortgagee  re- 
ceives moHre  than  he  has  a  right  to  retain,  he  shall  be  held  to  account 
lor  the  excess  in  manner  aforesaid.  Bu^  in  case  of  a  release  of  the 
mortgaged  premises  on  such  receipt,  without  suit  in  equity,  such 
excess  may  be  recovered  back  in  an  action  for  money  had  and  re- 
ceived. 

^  By  Stat  1821,  ch.  85,  ^  1,  if  the  mortgagor  brings  his  bill  in 
equity  to  redeem,  within  tnree  years  after  the  mortgagee's  taking 
possession  to  foreclose,  and,  in  the  bill,  offers  to  pay  what  is  equitably 
due  &c.,  such  offer  shall  i>e  as  effectual,  as  a  tender  before  com- 
mencement of  the  suit ;  provided  the  mortgagee  shall,  on  request, 
have  previously  refused  &,c.  to  state  his  account  of  the  sum  due  on 
the  mortgage,  &c.  By  ^  2,  after  the  mortgage  money  has  become 
due,  the  mortgagor  may  have  his  bill  in  equity  to  redeem,  although 
the  mortgagee  may  not  have  taken  possession  for  the  purpose  of  fore- 
closure, &,c.  &,c.  By  ^  3,  no  bill  in  equity  to  redeem,  founded  on 
tender  of  payment  dLC,  shall  be  sustained,  unless  brought  within  one 
year  after  the  tender. 

Under  the  Statutes ^  from  which  the  above  imperfect  abstract  is  made^ 
many  important  paints  have  been  decided,  of  some  of  which  a  concise 
notice  is  here  introduced^  toAtcA,  without  any  pretension  to  authority ^ 
may  be  convenient  by  way  of  reference* 

1.  Of  Redemption, 

Who  has  a  right  to  redeem,  4^. 

Where  a  husband  and  wife  mortgage  the  wife's  land,  and  the  right 
to  redeem  is  afterwards  sold  on  execution,  for  the  husband's  debt, 
and  the  husband  dies,  the  wife  is  entitled  to  redeem  the  joaortgage,  by 
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Bix.i.8  iif         paying  the  sum  due  on  the  mortgage  only.    For,  as  the  husband  does 
xQuiTT.  jj^^  acquire  any  new  right  in  his  wife's  land,  by  redeeming  it,  so  the 

purchaser  of  the  equity  cannot  acquire  any  greater  right  than  the  hus- 
band had.  He  would  therefore  have  had  a  right  to  redeem  and  hold 
the  laud,  during  the  husband's  life,  but  no  longer.    2  Pick.  517. 

Where  an  equity  of  redemption  is  sold  by  order  of  law,  the  mort- 
gagor's right  to  redeem  that  equity  is  attachable  and  assignable,  and 
the  assignee  of  it,  if  he  make  a  seasonable  tender,  may  have  a  bill 
in  Equity  to  redeem  the  equity  of  redemption,  in  his  own  name. 
1  Pick.  493. 

A  widow,  though  she  cannot  make  an  entry  into  any  part  of  her 
husband's  land  before  an  assignment  of  her  dower,  and  consequently 
cannot  maintain  a  writ  of  Entry  for  any  part  of  it,  yet  she  has  a  righ^ 
to  redeem  land  mortgaged,  to  which  she  has  released  her  title  of 
dower,  and  this  she  may  do  before  her  dower  is  assigned  to  her.  And 
the.  Court  will  sustain  a  bill  in  Equity  by  her  for  that  purpose.  5  Pick. 
140.  If  she  redeems  from  the  mortgagee  or  his  assignee,  she  must 
redeem  the  whole,  and  cannot  redeem  part  without  the  rest    Ibid. 

But  if  any  one,  claiming  under  the  mortgagor,  redeems,  the  widow 
may  redeem  one  third  part  of  the  mortgaged  premises,  by  contributing 
her  proper  proportion  of  the  money  due,  to  be  ascertained  by  calcu- 
lating the  value  of  her  life  estate  in  it    Ihid^ 

Where  she  redeems  the  whole,  she  becomes  virtually  an  assignee 
of  the  mortgage ;  but  she  will  be  bound  to  keep  down  one  third  of 
the  interest  during  her  life,  and  may  hold  over  for  the  residue  of  the 
debt     5  Pick.  140. 

Where  several  have  a  right  to  redeem,  if  one  alone  redeems,  he 
must  pay  the  whole  debt  due  on  the  Mortgage  ;  and  has  no  right  to 
call  on  the  rest  for  contribution.  For  they  may  choose  not  to  redeem, 
and  he  holds  the  whole  virtually  as  assignee  of  the  mortgage,  unless 
they  choose  to  come  in  for  their  share,  which  can  only  be  done  by  coa* 
tributing  their  proportion  of  the  redemption  money.  5  Pick.  140. 
And  the  rule  is  the  same,  where  several  parcels  of  land  are  mortgaged, 
and  the  mortgagor  afterwards  conveys  to  different  persons ;  for  there, 
if  one  of  them  redeems,  it  can  only  be  by  paying  the  whole  sum  due 
on  the  mortgage,  in  which  case  he  becomes  an  assignee  of  the  mort* 
gage,  as  respects  the  other  assignees  of  the  mortgagor's  right    Pnd. 

Where  two  several  rights  of  redeeming  different  parcels  of  land 
are  sold  for  one  gross  sum,  on  one  execution  against  the  mortgagor, 
the  mortgagor  or  his  assigns  may  avoid  the  sale.  For  the  mort- 
gagor has  a  right  to  redeem  one  without  the  other.  The  two  seyeral 
rights  ought* to  be  sold  separately.  However,  a  stranger  cannot  avoid 
the  sale  on  this  account    3  Pick.  350. 
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3.  OfJBitts  in  Eqvity  to  redeem, 

A  bill  in  Equity  to  redeem  is  abated  by  the  death  of  the  complain-  Bills  ik 
ant,  but  his  heirs  may  have  a  bill  of  revivor,  though  they  cannot  be 
admitted  on  motion.    4  Pick.  199. 

Under  Stat.  1796,  ch.  77,  it  was  necessary  for  the  mortgager,  in 
his  biU  in  Equity,  to  set  forth  a  tender  of  payment  of  the  sum  due 
on  the  mortgage,  which  he  was  obliged  to  ascertain  at  his  peril,  un- 
less in  fact  nothing  was  then  due*  TirreU  y.  MerriU,  17  Mass. 
R.  117. 

But,  under  Stat.  1821,  ch.  85,  ^  1,  in  order  to  sustain  a  bill  in 
Equity  to  redeem,  unless  a  tender  or  payment  is  alleged,  there  must 
be  a  demand  by  the  mortgagor  or  the  mortgagee,  to  render  an  account 
and  a  refusal  by  him,  previous  to  bringing  the  bill ;  and  this  demand 
must  be  so  made,  in  respect  to  time  and  place,  as  that  the  mortgagee 
may  have  an  opportunity  to  render  his  account.  But  it  seems,  either 
a  denial  of  the  complainant's  right  to  redeem,  a  refusal  to  account, 
or  an  evasion  of  the  demand  for  an  account,  will  be  sufficient  to  sus- 
tain the  bill  to  redeem.    2  Pick.  540,  546. 

A  tender  to  redeem  an  Equity  must  be  altogether  unconditional, 
for  the  mortgagor  has  no  right  to  stipulate  for  a  release.  Ibid.  12  Mass. 
R.  450. 

In  order  to  redeem  a  right  in  Equity  sold  at  auction  under  an  exe- 
cution, the  mortgagor  is  bound  to  tender  the  purchase  money  and 
interest  only,  and  is  under  no  obligation  to  satisfy  any  other  claims, 
which  the  purchaser  of  the  Equity  may  have  against  him.    3  Pick.  48. 

After  the  death  of  the  mortgagee,  the  tender  should  be  made  to 
the  administrator  of  the  mortgagee.  13  Mass.  R.  309.  It  follows, 
thai  the  demand  of  an  account  must  also  be  made  to  him. 

If  the  mortgagee  refuses  to  render  an  account  except  by  referring 
to  one  already  rendered^  which  is  incorrect,  it  is  a  refusal.   4  Pick.  6. 

3.  Of  AUmoanus  S^c.  to  he  made  to  the  Mortgagee, 

If  the  mortgagee  has  made  disbursements  for  repairs,  or  for  the  ,  « 

advancement  and  bettering  of  the  houses  and  lands  mortgaged,  above 
what  the  rents,  profits,  and  improvements  thereof  made  shall  amount 
to,  they  are  to  be  allowed  to  the  mortgagee,  and  the  Court  may  de- 
cide upon  evidence  of  the  payments,  without  the  intervention  of  a 
jury.  See  Stat  1798,  ch.  77 ;  17  Mass.  R.  419.  The  mortgagee,  how- 
ever, cannot  have  any  allowance  for  making  any  thing  new  upon  the 
mortgaged  premises ;  but  only  for  keeping  them  in  repair.  By  Parker 
C.  J.,  Mter  in  Russell  v.  Blake,  2  Pick.  505. 

On  the  other  hand,  the  mortgagee  or  defendant  is  bound  to  account 
for  the  rents  and  profits,  from  the  time  of  his  entry  under  the  mort^ 
gage,  though,  for  want  of  notice,  such  entry  may  not  be  effectual  to 
foreclose  Uie  mortgage.    For  the  entry,  in  this  respect,  is  not  ma- 
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Bills  in         terial,  since  for  all  rents  and  profits  received  by  him,  he  must  account 
EQUITY.  ^'^j^  ^Yie  person  having  the  right  to  redeem,  from  the  time  of  the  as- 

signment of  the  mortgage.    5  Pick.  140. 

Further  Remarks. 

If,  after  the  sale  of  an  equity  of  redemption,  the  mortgagor  or  his 
assigns  does  not  redeem  it  within  one  year,  the  limited  time  by  law, 
and  the  purchaser  of  the  equity  does  not  redeem  the  mortgaged  prem* 
ises,  by  paying  the  mortgagee  the  sum  due  on  the  mortgage  within 
three  years  from  the  time  of  entry  &c.,  the  mortgagee's  title  to  the 
mortgaged  premises  will  then  become  complete  and  indefeasible. 
2  Pick.  276. 

■ 

Where  an  equity  of  redemption  is  sold  on  execution,  and  the  mort- 
gagee having  recovered  judgment  in  a  writ  of  Entry,  enters  upon  the 
mortgaged  premises  under  a  writ  of  possession ;  but,  before  fore- 
closure, conveys  all  his  interest  to  the  mortgagor,  this  conveyance,  as 
respects  the  purchaser  of  the  equity  of  redemption,  is  to  be  consider- 
ed not  as  an  extinguishment,  but  as  an  assigment  of  the  mortgage. 
4  Pick.  405. 

A  mortgagee,  having  recovered  judgment  for  the  amount  of  the 
money  due  on  the  mortgage,  it  is  held,  cannot  cause  a  sale  to  be  made 
of  the  equity  of  redeeming  the  mortgaged  premises,  on  an  execution 
issuing  on  that  judgment.*     1  Pick.  351. 


^  Among  the  reasons  assigned  for  the  above  decision,  it  is  said,  **  it  is  difficult  to 
determine,  if  such  sale  is  vidid,  by  what  UUe  the  mortgagee  holds  the  estate  after 
purchasing  the  equity ; "  and  it  is  said  further,  "  that  the  effect  of  such  sale,  if 
operative,  would  he  to  reduce  the  mortgagor's  right  of  redeeming,  from  three  years 
to  one."  But,  it  may  be  doubted,  Wiiether  either,  or  both  of  diese  reasons,  are 
sufficient  to  warrant  the  decision.  In  the  £rst  place,  supposing  the  sale  to  be 
valid,  there  can  be  little  or  no  difficulty  in  determining  the  title  and  rights  of  the 
several  parties  under  such  sale.  A  case  or  two  will  serve  to  illustrate.  Suppose  A. 
mortgages  an  esUte,  worth  |^3000,  to  B.  for  $1000,  and,  after  breach  of  condition, 
B.  sues  for  and  recovers  judgment,  and  takes  out  execution  for  the  sum  due  on 
the  mortgage,  which,  for  the  sake  of  easy  computation,  may  be  considered,  with- 
out reference  to  interest  or  costs,  as  the  gross  sum  of  $1000.  Suppose  further^ 
that  the  equity  of  redemption,  bei^  taken  and  exposed  for  sale,  is  purchased  by 
the  creditor  B.  himself,  for  tlie  diflercnce  between  the  value  of  the  land  and  the 
money  due  on  the  mor^ge,  to  wit,  for  $2000.  Now  the  officer  will,  in  the  first 
place,  receive  $2000  of  B.,  and  give  him  a  deed  of  the  equity  of  redemption ;  he 
will  then  satisfy  the  execution  by  paying  B.  $1000  due  on  it  He  will  then  pay 
over  to  A.,  the  mortgagor,  the  remaining  $  1000,  which  is  the  surplus  of  the  money 
raised  by  the  sale  of  the  equity,  over  the  sum  paid  on  the  execution.  The  situation 
of  the  parties  will  then  be  thus :  First,  B.,  the  mortgagee,  if  in  possession  of  the 
mortgaged  premises,  will  be  a  mere  occupant,  who  may  be  compelled  to  give  up 
possession  to  the  mortgagor  A.,  at  any  moment,  (the  mortgage  being  satisfied,)  by 
a  bill  in  Equity,  as  in  any  other  case,  where  a  mortgagee  holds  over,  after  payment 
of  the  mortgage  upon  the  breach  of  the  condition :  Secondly,  B.  will  have  a  right 
in  Equity  to  redeem  the  mortgaged  premises  from  A.,  by  payine  to  him  the  amount, 
due  on  the  moitgage,  from  A.  to  himself,  at  the  4ime  when  ne  B.  purchased  the 
riffbt  to  redeem,  that  is  to  say,  $1000.  A.,  the  mortgagor,  the  sum  of  money  for 
which  the  mortgage  was  given,  being  discharged  by  the  payment  of  $1000,  part 
of  the  sum  of  $2000  for  which  the  right  to  redeem  was  sold,  now  owns  the  legal 
estate,  and  may  be  considered  as  an  assignee  of  the  mortgagee  for  that  amount  So 
that  it  appears,  that  B.  the  mortgagee  has  received  $1000,  the  debt  originally  due  on 
the  mortgage,  has  paid  the  mortgagor  A.  $  1000,  and  has  aridit  to  redeem,  or,  in  other 
words,  has  a  right  to  a  complete  title  to  an  estate  worth  $8000,  by  paying  $1000 
more  within  the  three  years,  and  thus  he  has  receired  his  $3000  in  real  estate,  and  hia 
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Plea.     And  the  said  D.  comes,  and,  submitting  himself  to  the  On  mort- 
jurisdiction  of  this  Hon.  Court,  saith,  that  he  the  plaintiff  ought  not  ®^®*^'' 
to  have  judgment  and  execution  for  his  seisin  and  possession  of  the  moriaffee^M- 
lands  described  in  his  bill  of  equity  aforesaid,  because  the  said  D.  signed  to  tho 
saith)  that  after  the  conditions  contained  in  the  deed  of  mortgage  respondent, 
from  the  said  A.  A.  to  the  said  B.  B.  were  broken,  io  toity  on  d^c,  jj^  ^iThad 
the  said  B.  B.,  in  the  presence  of  two  disinterested  witnesses,  peac^-  peaceable  pos- 
ably  entered  into  the  said  mortgaged  premises,  for  and  because  the  "eMioa  of  the 
conditions  aforesaid  were  broken,  and  continued  in  the  peaceable  pos-  5^«Tefore 
session  of  the  same  until  &c.,  when  he  bargained,  sold,  and  assign-  tender  of  pay- 
ed the  said  mortgaged  premises  to  the  said  D.,  to  hoW  to  him  in  fee  "»«>*  "a*!®* 
by  deed  of  bargain  and  sale  of  that  date  duly  executed,  acknowl-  monejTthan'* 
edged,  recorded,  and  in  Court  to  be  produced  ;  by  force  whereof,  was  tendered 
the  said  D.  afterwards  on  the  same  day  entered  into  the  said  mort-  ^  **"®  J?  ^® 
gaged  premises,  and  took  peaceable  and  quiet  possession  of  the  '^^ 

account  is  balanced.  But  if  he  wUI  not  redeem  the  estate,  by  paying  A.  the  mortgagor 
^  1000  within  the  three  years,  then  he  loses  his  equity  of  redemption,  as  any  other  pur- 
chaser, who  neglected  to  redeem,  in  due  time,  would  do.  The  mortgagor,  on  the  other 
hand,  after  the  mortgage  is  paid  by  the  payment  of  $  1000,  part  of  the  proceeds  of  the 
sale  of  the  equity  of  redemption,  may  be  considered  as  an  assignee  of  the  mortgage, 
and  entitled  to  hold  an  indefeasible  estate,  unless  B.,  the  purchaser  of  the  equity  of  re- 
demption, within  three  years,  pays  him  a  sum  equal  to  the  money  due  on  the  mort- 
gage. For,  in  fiaict,  by  the  proceedings  which  have  been  had,  the  mortgagor  and 
mortgagee  have  now  exchanged  characters,  and  the  mortgagor  now  has  the  legal 
estate,  and  holds  the  land  subject  to  redemption  by  the  mortgagee^  and  the  mort- 
gagee, having  a  mere  equity,  as  before  sug^sted,  will  lose  his  equity  of  redemption, 
if  he  does  not  redeem  the  mortgaged  premises  within  the  time  (three  years)  limited 
by  the  statute.  But  here  it  may  be  remarked  further,  that  the  mortgagor  A.  has 
a  right  to  redeem  the  right  in  equity  which  B.  purchased,  by  paying  him  the  ^2000, 
which  he  gave  for  it,  within  one  year.  If  A.  does  this,  he  will  have  a  complete 
fee,  Oie  eqmty  of  redemption  and  the  mortgage  itself  both  being  in  his  hands. 
On  the  other  hand,  if  A.,  the  mortgagor,  does  not  redeem  the  equity  within  one 
year,  by  paying  ^€000,  then  B.,  the  mortgagee,  may  redeem  the  mortgaged  prem- 
ises, by  paying  $1000,  and  thus  tlie  mortgage  and  the  equity  of  redemption  being 
both  in  the  same  hands,  to  witt  in  the  hands  of  B.,  he,  in  this  case,  will  have  a 
complete  title  to  the  mortgaged  premises. 

The  same  reasoning  equalTv  applies,  where  the  equity  of  redeihption  is  purchased 
by  a  stranger  C,  instead  of  the  mort^gee  B.  For,  if  the  mortgagee  is  in  posses- 
sion after  the  discharge  of  the  sum  due  on  the  execution,  he  is  in  the  same  situation, 
and  subject  to  the  same  liabilities  as  a  mortgagee,  who  holds  over  after  his  mortgage 
is  paid,  in  any  oUier  case.  If  he  is  not  in  possession,  then  he  has  no  right  or  title 
whatever  to  the  mortgaged  premises,  the  debt  being  paid ;  but  the  possession  and 
legal  tiUe  belong  to  the  mortgagor,  precisely  as  if  he  were  an  assignee  of  the  mort- 
gagee. The  purchaser  of  the  equity  of  redemption  is  in  the  same  situation  with 
the  purchaser  of  an  equity  of  redemption  in  any  other  case ;  that  is  to  say,  if  this 
equity  is  not  redeemed  within  a  year,  he,  as  purchaser  of  it,  has  three  years  to 
redeem  the  mortgaged  premises  from  the  assignee  of  the  mortgagee,  who,  in  this 
case,  happens  to  be  the  mortgagor  himself;  and,  if  the  purchaser  of  the  equity 
does  not  so  redeem  them,  he  will  lose  his  equity  gratis,  as  any  other  owner  of  an 
equity  loses  it,  by  omitting  to  ledeem  within  the  time  limited,  i.  e.  three  years,  &c. 
With  regard  to  the  mortgagor,  as  soon  as  the  mortgage  is  paid,  by  the  money  raisied 
on  the  sale  of  the  equity  of  redemption,  he  becomes  assignee  of  the  mortgage, 
and  consequently  entiUed  to  the  possession  of  the  mortgaged  premises.  He  also, 
as  in  the  former  case,  has  a  right  to  redeem  the  equity  of  redemption,  within  one 
year  from  the  time  of  sale.  But  if  he  does  ^lot  redeem  this  equity,  still  if  the 
owner  of  it  neglects  to  redeem  the  mortgaged  premises  within  three  years,  he,  the 
mortgagor,  becomes  owner  of  the  whole  fee  simple,  the  purchaser's  equity  having 
expired. 

With  regard  to  the  second  reason,  to  toit,  that  the  effect  of  such  sale,  if  operative, 
would  be  to  reduce  the  mortgagor's  right  of  redeeming  from  three  years  to  one, 
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On  mobt-       same,  and  contiaued  io  the  possessioti  thereof  until  after  the  expira- 
6A6S8.  ^^^^  ^f  ii^^QQ  years  from  the  time  that  the  said  B.  B.  entered  as 

aforesaid,  for  conditions  broken  as  aforesaid,  which  three  years 
expired  before  the  time,  when  the  tender  above  supposed  by  the 
said  1.  in  his  said  bill  was  made.  And  the  said  D.  further  says, 
that  at  the  time  when  the  tender  mentioned  by  the  said  I.  in  his  said 
bill  is  there  supposed  to  be  made,  there  was  justly  due  unto  him 
the  'said  D.  upon  the  said  mortgage  deed,  and  by  force  thereof,  and 
the  assignment  thereof,  to  him  hy  the  said  B.  B.  made  as  aforesaid, 
on  the  mortgaged  premises,  a  larger  sum  than  &c.,  to  wU^  he, ;  all 
which  the  said  D.  is  ready  to  verify  :  Wherefore  the  said  D.  prays 
this  Hon.  Court  in  the  premises,  that  the  bill  aforesaid  of  the  said  I. 
may  be  dismissed,  and  that  be  the  said  D.  may  be  allowed  his  rea- 
sonable costs.  E.  Pulling. 


R^pHcatioin         Replication*    And  the  said  I.  saith,  that  notwithstanding  any 

money  than^    ^^'°6  ^y  *®  ^*"'  ^'  ^^^^  '"  pleading  in  his  answer  aforesaid  af- 

the  tender,  WM  l^ged,  he  the  said  1.  ought  not  to  be  precluded  from  having  his 

at  the  time        luderraent  and  execution  for  nossession  of  the  land  aforesaid,  because 
thereof  due  to 


therespond-  ^^  ^^^  ^"^  ^'  ^ailh,  that  the  said  sum  of  fee,  by  him  tendered  as 
ent  and  that  aforesaid,  was  all  that  was  due  to  the  said  D.  in  equity  on  his 
the  respondent  mortgage  aforesaid,  at  the  lime  of  the  said  tender ;  and  that  the 

peaceabie^pos-  ^^'^  ^'  ^"^  ^'  ^'  ^^^  "^^  ^^^  peaceable  and  quiet  possession  of 
session  of  the  the  premises  for  three  years  next  before  the  said  tender,  as  he  in  his 
premises  for  8  said  plea  in  answer  hath  allej^ed ;  and  the  said  I.  brings  the  sum  of 
Se  tender^  ^'  ^^^^  >"^o  Court,  ready  for  the  said  D.  to  take  the  same,  if  he 
pleases.     Smnnerton  v.  Smnnertan^  S.  J.  C,  Essex,  1793. 

J.  Sullivan. 

,  this  is  by  no  means  the  case.    Suppose  A.  mortgages  an  estate  worth  $1001  to  B* 
for  $1000;  and  B.  sues  for  the  sum  due  on  the  mortgage,  and  attad^  and  scJIs 
the  equity  of  redemption,  which,  in  this  case,  can  brine  only  $1.   Now,  in  this  case^ 
the  mortgage,  and  the  debt  secured  by  it,  remain  unducharged  aa  before  the  sale ; 
the  $1  eoes  for  nothing,  being  considered  as  mere  costs,  and  B.  having  himaelf 
bought  the  equity  of  redemption,  his  tiUe  to  the  whole  estate  is  conqilete,  with  one 
small  exception.    And  what  is  that  exception  ?    It  b  this,  that  A.  may  redeem  the 
equity  of  redemption  by  payine  4^1.  within  a  year,  and  then  has  the  same  ririit  to 
redeem  the  mortgage,  that  he  A.  had  before.    It  is  true,  if  he  does  not  pay  the  $1 
within  a  year,  he  must  lose  his  equity  of  redemption  altogether,  but  then  It  is 
very  clear,  that  this  equity  cannot  be  worth   $  I.    There  appears  to  have  been 
a  misapprehension  in   Uiis  case,  that  if  the  mortgagee  purchased  the  equity  of 
redemption,   the    mortgagor   could  not  redeem    ihe  equity,  without  redeeming 
the  mortgage  at  the  same  time.    But  there  appears  to  be  no  reason  for  this  tup- 
position. 

For  further  illustration,  one  other  case  may  be  put.  Suppose,  then,  A.  moi^gaees 
an  estate  worth  #2000  to  B.  for  $1000,  and,  after  suit,  A'a.  equity  of  redemption 
is  sold  on  execution,  to  pay  the  mortgage,  for  the  sum  of  $999,  to  B.  hirosdf ; 
which  accordingly  is  indorsed  on  the  execution,  leaving  $1  due  on  it»  so  that  the 
mortgagee  B.  still  has  the  lepl  estate  in  the  mortgaged  premises  on  accoiint  of 
that  $1,  and  has  also  the  eqmty  of  redemption  which  he  has  purchased.  Now,  in 
this  case,  suppose  that  A.  does  not  redeem  the  equity  of  redemption  firom  B.,  then 
at  the  expiration  of  one  year,  the  equity  of  redemption  becomes  unconditionaiiy 
settled  in  B.  But  this  equity  is  the  right  to  redeem  an  estate  worth  $200lKby  pay- 
ing $1000.  But  here,  as  A.  has  paid  $999  (on  the  execution,  recovered  against 
him  on  the  mortgage)  to  B.,  B.,  as  soon  as  his  title  to  the  whole  estate  becomes 
udefeasible,  must  be  bound  to  refund  that  sum  of  $999  to  A.,  because  it  is  part  of 
the  sum  which  B.  must  pay  when  he  redeems  under  his  equity  of  redemption.  So 
that  the  account  is  still  balanced,  with  the  exception  of  the  $1,  lost  on  the  sale  of 
the  equity  of  redemption.    Jdeo  qtutre. 
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Plsa.    And  the  said  D*  comes,  and  submitdng  himself  to  the  juris-  Ov  u^iwf* 
diction  of  this  honorable  Court,  and  protesting,  that  at  the  time  when  ^^^■"- 
the  tender  mentioned  by  the  said  proponent  in  his  said  bill,  as  there-  po^e^efola 
io  supposed  to  be  made,  there  was  due  unto  her  the  said  D.,  upon  the  tender  en- 
the  said  bond  and  mortgage  deed^  and  by  reason  thereof,  a  larger  tered  into  and 
sum  than  &c.,  to  wit^  the  sum  of  be.,  saith,  that  notwitbstandmg  ^  ^^^^ 
any  thing  therein  contained,  this  honorable  Court,  holding  jurisdiction  sesdon  of  the 
in  chancery,  according  to  the  statute  in  such  case  made  and  pro-  P'*™'*^*  ^I 
vided,  ought  not  to  give  judgment,  that  the  said  jproponent  should  be  ^^^^ 
restored  to  the  title  and  possession  of  the  3welline-house  and  land 
described  in  said  bill,  because  the  said  D.  saith,  that  after  the  said 
proponent,  by  his  deed,  dated  and  executed,  as  set  forth  in  said  bill^ 
bad  granted,  bargained,  and  conveyed  the  premises  in  fee  and  in 
mortgage  to  the  said  respondent,  and  after  the  conditions  contained 
in  the  said  deed  of  mortgage  were  broken,  to  witf  on  be.,  she  the 
said  D.,  in  the  presence  of  two  disinterested  witnesses,  openly  and 
peaceablv  entered  into  the  said  mortgaged  premises,  for  and  because 
the  conditions  aforesaid  were  broken,  and  continued  in  the  peace- 
able possession  of  the  same  until  after  the  expiration  of  three  years 
from  the  time,  that  the  said  D.  entered  as  aforesaid ;  which  three 
years  expired  before  the  time,  when  the  said  tender  above  supposed 
by  the  said  proponent  in  his  said  bill  was  made  ;  all  which  the  said 
D.  is  ready  to  verify  :  Wherefore  the  said  said  D.  prays  this  honor- 
able Court  in  the  premises,  that  the  bill  of  the  said  proponent  may 
be  dismissed,  and  that  she  the  said  D.  may  be  allowed  her  reason- 
able costs.  J.  Perkins. 

Replication.    And  the  said  proponent  says,  that,  be  ought  not  q*^'*^^"* 
to  be  precluded  from  having  judgment,  that  he  be  restored  to  the  tenant  of  the 
tide  and  possesion  of  the  premises,  by  reason  of  any  matters  alleged  proponent,  and 
by  the  said  D.,  in  her  answer  aforesaid,  because  he  says,  that  long  p^^^JI^I^^ 
before,  and  at  the  time  of  the  entry  supposed  by  her  for  conditions  therespondent. 
broken,  and  long  after,  one  A.  A.,  widow  of  be.,  was  tenant  of  the  and  Uiat  the 
premises  at  a  certain  annual  rent  in  money  payable  to  him  and  his  ^*JS^e°of  Ae 
assigns;  and  that  before  the  said  entry,  it  was  agreed  by  him  and  entry  &c.,wa0 
the  said  D.,  that  he  should  receive  the  rents  aforesaid,  until  the  said  out  of  the 
mortgage  was  satisfied ;  and  that  the  said  D.,  for  a  long  time  before  ^e^^b^aQ^  ^o 
and  after  the  said  entiy,  received  the  rents  accordingly ;  and  after  the  entry  was 
the  expiration  of  the  said  three  ^ears,  the  said  D.  averred  and  de-  notpeaceahie 
clared,  that  the  premises  were  still  the  property  of  the  said  propo-  2||^adukot.  " 
nen^;  and  further,  that  the  said  entry  was  made  in  the  absence  of 
him  and  his  family,  and  without  his  knowledge  and  privity,  he  then 
and  ever  since  living  out  of  the  Commonwealth,  to  wit^  in  the  state 
of  be.  I  and  that  he  made  the  tender  aforesaid,  as  soon  as  he  had 
kqowledge  that  she  refused  to  aoply  the  said  rents  towards  the  dis- 
charge of  the  said  mortgage  ;  and  so  he  says,  that  the  supposed  entry 
of  the  said  D.  was  fraudulent,  and  her  said  supposed  possession  not 
open  and  peaceable,  according  to  the  true  intent  and  meaning  of  the 
statute,  in  such  case  made  and  provided ;  all  which  he  is  ready 
to  verify  :  Wherefore  he  prays  judgment,  as  before.    T.  Parsons. 

Rejoinbeb.  And  the  said  D.  rejoins  by  saying,  that  the  entry  ii^4*^^fay  wm 
by  her  made  in  the  premises,  was  openly  and  legally  made,  and  openly  and  le- 
therefore,  inasmuch  as  the  said  proponent  hath  refused  within  three  v^y  made  by 

therespondent 


438  REAL  ACTIONS. 

On  mo&t-       years  next  after  the  same  entry  to  redeem  the  same  estate,  she 
GA6S8.  prays  that  a  foreclosure  of  his  right  and  redemption  may  be  entered, 

and  judgment  be  rendered  against  him,  in  his  bill  aforesaid* 

James  Sdluvan. 

-Note. — On  trial,  the  bill  was  dismissed*     WhUUmcre  y.  Fery,  S.  J.  C., 
Nov.  T.,  Essex,  1801. 

Plea.    The  Plea.     And  the  said  D.  D.,  administrator  as  aforesaid,  E.  £. 

notrm^rt-*'  "    ^"^  ^;  ^''  ^°^  ^'  9-  ^'*^  ^^'®'  ^"^  ^'^  *®  ^*^  ^-  ^-  ^^  ^'  *^-'  ''y 

gage,  but  an     the  said  L.  L.,  their  next  friend  and  guardian  for  the  said  infants, 
absolute  fee,     in  this  behalf,  here  in  Court  admitted,  all  of  whom  are  heirs  at  law 

convwd  to*"  ^^  ^'  **•'  ^^^®  ^^  *^'  ^^''6^2i>^>  widow,  deceased,  intestate,  come 
M.  M.,  who  into  Court  and  respond  unto  the  said  bill  in  equity  against  them  hf 
held  peaceable  the  complainant  now  pursued,  and  the  defendants  saving  to  them- 
^erei^^ore  selves,  any  and  every  of  them,  all  and  all  manner  of  exceptions  and 
than  three  advantages,  which  they,  any,  or  either  of  them,  have  or  hath  res- 
yean,  &c.  &c.  pectively,  for  the  many  insufficiencies,  imperfections,  and  contradic- 
tions in  the  said  bill  contained,  say,  that  these  defendants  and  every 
of  them  do  deny,  that  there  was  any  trust  or  confidence  respecting  the 
said  dwellinghouse,  and  parcels  of  land  and  premises,  in  the  said 
bill  mentioned  and  demanded,  between  the  said  N.  N.  and  the 
complainant,  and  lawfully  created  and  acknowledged  by  them,  at 
the  time  of  the  conveyance  of  the  said  demanded  premises,  to  the 
said  N. }  and  the  said  defendants,  and  every  of  them  do  deny,  that 
there  was  any  trust  of,  in,  or  concerning  the  said  premises,  for  the 
said  complainant  therein  after  such  conveyance  thereof  by  the  said 
N.  to  the  said  M.  M.,  as  in  the  said  bill  is  set  forth  and  alleged. 
And  further  these  defendants  say,  that  if  any  such  trust  or  interest 
there  were,  she  the  said  M.  M.  had  not  any  notice  thereof  at  the 
time,  when  the  said  premises  were  conveyed  as  aforesaid  to  her  by 
the  said  N.  And  further  these  respondents  do  deny,  that  the  said 
M.  M.,  in  her  lifetime,  and  for  the  purposes  in  the  said  bill  mention- 
ed, or  upon  any  agreement  for  a  mortgage  to  be  had  of,  or  made  by 
the  complainant,  ever  loaned  to  him  the  said  sum  of  £120,  or  anj 
other  sum  whatever,  or  ever  had  or  received  of  the  plaintifi^  any 
note  or  other  obligation  or  agreement  of  any  kind  for  the  payment  of 
that  sum  to  her,  as  the  said  complainant  in  his  bill  aforesaid  hath  set 
forth  and  alleged.  And  further  these  defendants  say,  that  the  said 
N.,  on  &CC.,  by  his  deed  of  that  date  duly  acknowledged  and  record- 
ed, for  a  valuable  consideration  therein  mentioned,  and  of  which  the 
sum  of  £120  was  then  advanced,  and  paid  by  the  said  M.*M. 
to  the  said  complainant,  according  to  the  direction  and  appoint- 
ment of  the  said  N.,  did  bargain,  sell,  release,  and  convey, 
all  and  singular  the  said  dwellinghouse,  parcels  of  land,  and  all 
other  the  demanded  premises,  to  her  the  said  M.  M.,  and  to  her 
heirs  and  assigns  forever,  without  any  condition,  limitation,  or  reser- 
vation whatsoever,  either  to  or  for  him  the  said  D.  D.,  or  to  or  for 
any  other  person,  and  whereby  the  said  M.  M.,  became  seised  in 
law  of  the  said  bargained  premises,  and  of  every  part  thereof,  and 
thereafterwards,  to  wity  on  &c.,  and  more  than  three  years  before 
the  day  of  &cc.,  entered  into  the  s^id  dwellinghouse  and  parcel  of 
land,  situate  in  Sec.  aforesaid,  and  into  the  said  parcel  of  wood-land, 
situate  in  be.,  aforesaid,  and  became  lawfully  possessed  thereof,  as 
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of  a  clear  and  indefeasible  estate  in  fee  simple,  in  her  own  right,  and  On  mort- 
not  as  the  tenant  of  the  said  complainant,  or  any  other.  And  further  ^^^^^' 
these  defendants  say,  that  true  it  is,  that  after  the  said  conveyance 
as  aforesaid  by  the  said  N.  N.,  of  the  said  mentioned  premises,  she 
the  said  M.  M.,  at  the  request  of  the  said  complainant,  who  desired 
to  become  a  purchaser  thereof,  did  agree  and  promise,  that  in  case 
he  the  said  complainant,  or  his  heirs  and  assigns,  should  pay  to  the 
said  M.  M.,  the  sum  of  XI 20,  mentioned  to  have  been  paid  by  her 
on  the  account  *  of  the  said  N.  N.,  to  the  said  complainant,  and 
which  was  part, of  the  consideration  of  the  purchase  by  the  said 
M.  M.,  from  the  said  N.  as  aforesaid,  and  the  interest  at  or  before 
the  day  of  &c.,  then  next  ensuing,  to  convey  unto  the  said  complain- 
ant the  same  land  again,  meaning  the  said  premises ;  but  the  said 
M.  M.,  in  the  same  writing  and  agreement,  and  at  the  same  time 
did  declare  and  limit  among  other  thbgs,  that  in  case  the  said 
complainant  should  not  pay  the  said  sum,  then  the  same,  meaning  the 
same  land  and  premises  aforesaid,  is  not  to  be  conveyed  to  him  the 
said  complainant,  but  held  as  by  deed  expressed.  And  further  the 
said  defendants  say,  that  the  said  &c.  day  of  &.c.  has  long  since 
passed,  and  that  the  said  complainant  did  not,  at  or  before  that  day, 
pay  to  the  said  M.  M.,  then  living,  the  said  sum  of  £120,  or  any 
interest  thereof;  all  which  these  defendants  do  aver,  and  are  ready 
to  prove,  as  this  honorable  Court  shall  award :  Wherefore  tlie  said 
defendants,  as  to  the  averments  by  the  said  complainant,  that  the 
said  dwelling-house,  parcels  of  land  and  premises,  were  conveyed  in 
mortgage  to  the  said  M.  M.,  under  whom  the  defendants  now  claim, 
these  defendants,  and  every  of  them  do  and  doth  plead  the  said 
conveyance,  and  all  other  the  matters  aforesaid,  in  bar  of  such  part 
of  the  complainant's  bill  as  aforesaid,  and  pray  the  judgment  of  this 
honorable  Court,  whether  the  said  M.  M .  being  a  purchaser,  for  a 
valuable  consideration,  of  the  said  premises,  and  the  said  complain- 
ant not  having  performed  the  condition  of  the  said  agreement  as 
aforesaid,  the  said  defendants  now  claiming  under  the  said  M .  M., 
shall  be  compelled  to  convey  their  said  estate  and  interest  in  the 
said  premises  to  the  said  complainant. 

And  as  to  the  tender  by  the  said  complainant  of  the  sum  of  And  as  to  the 
$650  as  aforesaid,  to  the  said  D.  D.,  administrator  as  aforesaid,  in  o^r'th^ww" 
order  to  redeem  said  house  and  parcels  of  land,  and  as  to  the  prayer  not  befom  an- 
and  suit  of  the  said  complainant,  that  he  may  be  permitted  to  redeem  swered,  the 
the  same,  and  recover  the  possession  thereof,  and  as  to  all  other  mSn'lnlaw.^ 
matters  and  things  in  the  said  bill  alleged  and  prayed,  and  not  be- 
fore answefed,  he  the  said  D.  D.,  and  the  said  other  defendants, 
and  ever^  of  them  do  demur  in  law ;  and  for  cause  of  demurrer 
show,  Ftrstj  for  that  whereas  it  is  expressly,  and  among  other  things, 
enacted  by  a  statute  of  this  Commonwealth,  entitled,  "  An  act  di* 
recting  the  mode  of  transferring  re&l  estates  by  deed,  and  for  pre- 
venting frauds  therein,"  that  all  grants  and  assignments,  as  well  as 
declarations,  or  creations  of  trusts  or  confidences  of  any  .lands, 
tenements,  or  hereditaments,  shall  be  manifested  and  proved  by 
some  writing  signed  by  the  party,  who  is  by  law  enabled  to  grant, 
assign,  or  declare  such  trust,  or  bv  his  last  will  in  writing,  or  else  the 
same  shall  be  utterly  void  and  of  none  effect;  and  whereas  the  said 
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OAGBI. 


.t_?. 


h'l  miir: 


BepHeation, 
that  the  matten 
■et  forth  in  said 
bill  are  true 
and  just ;  and 
that  the  ret- 
pondent*!    - 
demurrer  in 
Uwiabad. 


in  his  bill  aforesaid  doth  pretend  and  allege,  that  the 
said  premises  were  bought  for  him  by  the  said  N.,  and  that  there- 
upon the  same  land  was  conveyed  to  the  said  N.,  to  hold  in  trust 
for  the  said  complainant,  but  does  not  set  forth  any  writing  or  last 
will  and  testament  by  any  party,  who  was  by  law  enabled  to  grant, 
assign,  or  declare  such  trust,  now  these  defendants  say,  that  the  said 
complainant  has  not  by  his  bill  aforesaid,  made,  or  set  forth  any  title 
to  himself  in  law  or  equity  to  the  said  demanded  premises.  <Sec- 
ondliff  For  that  it  appears  by  the  said  complainant's  bill,  that  he  bad 
not,  at  the  time  of  the  filing  of  the  bill  aforesaid  by  him,  or  at  any 
time  before,  any  estate  or  interest  in  the  said  demanded  premises, 
or  in  any  part  thereof,  or  that  he  ever  had  before  the  exhibition  of 
his  said  biU,  any  right  or  title  thereto,  whereby  this  honorable  Court 
could  eive  or  adjudge  to  him  the  privilege  of  a  redemption  therein. 
Thirdbf,  And  for  that  whereas  this  honorable  Court  is  empowered 
and  authorized  to  receive  and  hear  every  cause  which  shall  be 
brought  before  them,  by  any  mortgagor  or  vender  of  any  lands  or 
tenements,  granted  upon  condition,  by  force  of  any  deed  of  mort- 
gage or  bargain  and  sale  with  defeasance,  or  any  person  lawfully 
claiming  under  them,  these  defendants  further  say,  that  it  appears 
by  the  said  complainant's  bill,  that  if  there  has  been  any  roor^ge, 
condition,  or  defeasance,  which  these  defendants  entirely  deny, 
touching  or  concerning  th^  said  demanded  premises,  or  the  estate 
which  the  said  M.  M.  had,  or  which  these  defendants  have  therein, 
he  the  said  complainant  was  not,  at  the  time  of  the  tender,  which 
he  pretends  to  have  made  as  aforesaid,  or'at  any  time  before,  or  at 
the  time  of  his  commencbg  and  pursuing  his  plea  m  equity  afore- 
said, the  vender  or  mortgagor  of  the  said  demanded  premises,  or 
of  any  part  thereof,  and  has  not  any  lawful  claim  thereto  under  any 
such  mortgagor  or  vender :  Therefore  for  these  and  many  other 
imperfections  in  the  said  bill  and  complaint,  and  because  the  mat- 
ters therein  contained  are  not  of  such  nature,  that  this  Court,  as  a 
Court  of  Equity,  can  grant  relief  therein,  these  defendants  pray  the 

1'udgment  of  this  honorable  Court,  whether  they  shall  be  compel- 
ed  to  make  any  other  or  further  answer  thereto,  and  for  their  costs. 

S.  Sewall. 

Replication.  And  the  plaintiff  in  replying  says,  that  the  sev- 
eral facts,  matters,  and  things  by  him  above  in  his  bill  alleged,  are 
altogether  just  and  true ;  and  that  the  said  demurrer  of  the  said 
respondent  is  bad  in  law,  and  the  matters  therein  contained  are 
wholly  insufficient  in  law  to  preclude  him  from  having  the  relief 
prayed  for  by  him  in  his  said  bill :  Wherefore  he  prays  judgment,  and 
that  the  Court,  after  due  hearing  of  the  parties,  would  grant  him 
the  relief  prayed  for  in  his  said  biU,  or  such  other  relief  in  the  prem- 
ises as  justice  and  equity  may  require.  fVhktridge  v.  Crosg  et  a/., 
Essex,  1799.  W.  Prescott  and  T.  PaAsons. 

Note. — All  these  pleadings  in  equity  are  founded  on  the  Mass.  Stat; 
1785,  oh.  22 ;  1788,  ch.  51 ;  1798,  ch.  77.  The  jurisdiction  of  our  Courts  ia 
equity  cases,  is  oonfined  to  certain  cases  marked  out  by  atatutea ;  but  there 
are  no  general  equity  Courts. 
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PLEADINGS  IN  REPLEVIN. 

In  RepUmn  the  defendant  may  plead  either  in  abatement  or  in  bar. 

1.  In  Abatement* 

Where  the  cattle  &c.  are  alleged  to  be  taken  in  A.,  the  defendant 
may  plead  in  abatement,  that  the  cattle  were  taken  in  B.,  without  this^ 
that  they  were  taken  in  A.  6  Mod.  103.  But  the  defendant,  in 
order  to  have  a  return,  mnet  avow  or  make  conusance.     Ibid. 

So,  he  may  plead  property  in  himself  in  bar  or  abatement-;  so, 
property  in  a  stranger  is  pleaded  either  in  bar  or  abatement.  2  Lev. 
92 ;  Vent.  249;  2  Ld.  Raym.  985 ;  12  Mod.  122 ;  1  Salk.  5 ;  2  Cro. 
519 ;  5  Alass.  R.  280  ;  1  Pick.  360. 

And,  in  either  case,  the  defendant  has  a  return  without  avowry  or 
conusance.  6  Mod.  103  ;  Ld.  Raym.  217 ;  2  Salk.  681 ;  1  Pick.  360 ; 
3  Mass.  R.  199. 

It  seems,  where  property  is  pleaded  in  the  defendant  or  a  stranger, 
there  may  be  a  traverse,  that  the  plaintiff  has  any  property,  because 
two  difiereot  persons  may  have  such  property  in  the  same  thing,  as 
that  either  may  have  replevin.     See  Co.  Litt.  145  b. 

If  no  place  is  alleged  where  the  taking  was,  the  omission  may  be 
pleaded  in  abatement.     Vin.  Abr.  Avowry  (B.  a.)  25. 

So,  the  defendant  may  plead  in  abatement,  a  bailment  to  him  by 
the  plaintiff,  because  Detinue  and  not  Replevin  is  here  the  proper 
remedy.    Com.  Dig.  Pleader  (3  K.  11)  1. 

A  declaration,  that  the  defendant,  in  *<a  certain  dwelling-house 
took  divers  goods  and  chattels  of  the  plaintiff,''  was  held  bad  afler 
verdict,  and  judgment  was  accordingly  arrested  for  the  uncertainty  of 
the  description.     Pope  v.  Tillman,  7  Taunt.  642. 

Where  it  appears  from  the  plaintiff's  own  showing,  that  he  is  but 
part-owner  of  a  chattel,  in  Replevin,  the  Court  will  abate  the  writ 
ex  officio*    2  Mass.  R.  509. 

If  a  wdt  of  Replevin  is  brought  in  the  wrong  county,  judgment  will 
be  arrested  on  motion.    6  Mass.  R.  353. 

It  is  not  a  good  plea  in  abatement,  that  the  defendant,  before  the 
•ommencemeut  of  the  action  against  him,  sued  a  writ  of  Replevin 
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Replstin.  for  the  same  goods  Slc,  then  in  the  possession  of  a  deputy Hsher iff, 
and  delivered  it  to  a  coroner,  by  whom  the  goods  &c  were  delivered 
to  the  defendant ;  and  that  the  plaintiff's  writ  was  afterwards  sued 
out,  and  was  served  on  the  defendant  by  the  same  deputy-sheriff. 
Because,  in  such  case,  the  defendant  cannot,  by  hi»  own  writ,  acquire 
any  right  of  possession  against  any  one  not  a  party  to  it.  5  Mass. 
R.  280. 

If  a  coroner  executes  a  writ  ,of  Replevin  without  taking  a  bond,  it 
seems,  that  the  defendant  may  abate  the  process  by  plea,  or,  as  it 
seems,  by  motion.  See  obiter  dictum  of  Parker  C.  J.,  in  Cady  v. 
Egleston  et  aJ.,  11  Mass.  R.  284. 

Where  the  defendant  answers  to  the  action,  he  will  -be  considered 
as  waiving  an  exception  to  the  writ,  on  account  of  a  variance  in  the 
date  between  the  service  and  the  bond ;  if  available  at  all,  it  should 
be  pleaded  in  abatement.   -4  Pick.  313. 

It  is  an  insufficient  plea  in  abatement,  that  the  goods  replevied 
came  lawfully  into  the  possession  of  the  defendant,  and  that  the 
plaintiff  was  never  possessed  of  them  except  by  force  of  the  writ  of 
Replevin  ;  because  it  is  now  held,  an  unlawful  detention  of  the  goods 
is  sufficient  to  maintain  the  action,  though  the  original  taking  may 
have  been  justifiable.     Baker  v.  FaleSy  16  Mass.  R.  147.* 

*  In  the  learned  opinion  of  Putnam  J.,  delivered  in  the  above  case,  the  reasons 
as4gned  in  substance,  among  others,  are,  becaose,  1.  ^  the  defendant  comes  to 
the  possession  of  the  goods  by  the  act  of  the  lawy  then  by  an  unjust  detention  of 
them  afterwards y  he  virtuauy  becomes  a  trespasser  ab  initio,  and,  by  relation, 
his  original  taking  becomes  unjawful.  This  can  apply  to  such  persons  only  as  have 
an  authority  given  them  by  law,  and  who  abuse  it ;  for  such  only  can  be  trespassers 
ab  initio.  But  there  are  cases,  where  a  man  may  come  to  the  possession  of  goods 
by  act  ofUajOy  who  yet  never  had  any  such  authority  given  him  by  law,  as  would 
make  him  a  trespasser  ab  initio f  even  if  his  detention  of  the  goods  afterwards 
become  unlawful.     And  where  there  is  no  act,  there  can  be  no  trespass. 

2.  Iflve  comes  to  the  possession  by  the  act  of  the  party,  then  as  soon  as  his 
possession  becomes  untauoful,  he  becomes  a  trespasser y  not  ab  initio,  but  from 
the  lime  when  his  detention  becomes  unlawful.  But  this  reason  does  not  seem 
altogether  satisfactory.  For,  if  by  **  trespasser,"  is  meant  one  against  whom  Tres- 
pass could  be  maintained,  it  seems  not  quite  correct,  because  in  such  case  Trespass 
could  not  be  maintained :  And  if  by  '*  trespasser "  is  merely  meant  a  wrong- 
doer, no  inference  can  be  drawn  from  the  proposition  either  by  way  of  analogy  or 
authority. 

In  ^incy  v.  Hall,  1  Pick.  S60,  the  general  doctrine,  that  Replevin  may  be 
maintained  *'*  for  goods  unlawfiiUy  detained,  although  there  may  have  been  no  tor- 
tious taking,"  is  recognized ;  but  the  ground  on  which  it  is  placed,  is,  that  the 
expression,  **  takea,  detained,  or  attached,"  in  the  form  of  the  writ  of  Replevin  pre- 
scribed in  the  statute  of  Replevins,  is  considered  as  authorizing  the  party,  whose 
goods  have  been  taken,  detained,  or  attached,  to  maintain  Replevin.  With  regard 
to  tliis,  it  may  be  observed,  that  this  form  of  a  writ  of  Replevin  is  provided,  **  when 
any  goods  shall  be  "  taken,  distrainedy  or  attached,  *'  and  the  writ  is  to  be  taken  out 
of  the  clerk's  office,"  where  the  goods  are  thus  "  taken,  distrained,  or  attached." 
From  the  variance  in  the  phraseology  between  the  form  of  the  writ  and  the  part  of 
the  section  which  precedes  it ;  and  from  the  similarity  between  the  words  "  de- 
tained "  and  **  distrained,"  it  must  occur  to  every  one,  that  there  might  possibly 
have  been  a  substitution  of  the  former  word  (br  the  latter  by  nustake,  at  the  time 
when  the  statute  was  enacted.  This  opinion  is  strengthened  by  considering,  that 
the  word  "  detained "  afterwards  occurs,  but  always  in  a  different  conne^on. 
**  Taken  and  detained,"  "  took  and  detained,"  occur  afterwards,  and  are  seouble 
and  coherent,  because,  at  common  law,  an  unlauftU  taking  was  the  gist  of  the 
action,  and  the  "  detaining  "  went  partly  to  show  whether  the  action  was  in  the 
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2.  In  Bar, 


Id  bar  the  defendant  may  plead  the  general  issue  non  cepit.     And  Replevin. 
nnder  this  plea  he  may  give  in  evidence  a  taking  in  another  place^  but 

detinet  or  ia  the  detinuU,  and  partly  to  aggravate  the  damages ;  and  the  statute  in 
thb  respect  is  agreeable  to  it.  Bat  *'  taken,  detttinedf  or  attached,"  however 
habit  may  have  made  them  familiar  to  the  eye  or  ear,  express  ideas  incongruous 
vad  incoherent.  Besides,  the  first  part  of  the  section  proposes  to  furnish  a  remedy 
where  goods  are  "  taken,  distrained^  or  attached ;  **  the  remedy  furnished  is  for 
goods  **  taken,  detained^  or  attached."  This  is  illogical ;  for,  in  this  way,  a  remedy 
18  not  furnished  where  it  was  intended,  and  where  the  want  of  it  is  acknowledged 
by  implication;  on  the  other  hand,  a  remedy  is  furnished  in  a  case  where  the  want 
of  one  is  not  pneviously  surmised.  But,  whatever  weight  may  be  given  to  this 
suggestion,  this  remedy,  according  to  the  words  of  the  statute,  is  furnished  in  cases 
where  ^oods  are  "  taken,  distrained,  or  attached  "  only.  That  the  legislature,  how- . 
ever,  did  not  contemplate  any  alteration  of  the  law  in  this  particular,  is  obvious 
from  the  general  count  inserted  in  the  form  of  the  writ  provided  by  the  statute,  i 
llus  count  is, "  for  that  the  defendant,  on  Sec,  at  &c.,  unlawfully,  ana  without  any 
justifiable  cause,  took  the  goods  and  chattels  of  the  plaintlir  as  aforesaid  &c.,  and 
them  unlawfully  detained  to  this  day,  &c."  Now,  if  it  was  intended^by  the  legis- 
lature to  authorize  an  action  of  Replevin  to  be  brought  in  cases  of  unlawful  de- 
tention merely,  why  were  the  words  **  unlawfully  and  without  justifiable  cause 
took "  &c.  thought  necessary  to  be  inserted  in  the  count,  when,  if  inserted,  one 
half  of  the  time  they  must  be  untrue,  and  if  they  are  not  inserted,  the  writ  will 
not  bo  conformable  to  the  statute  i 

This  innovation  on  the  common  law,  whether  attributable  to  the  statute,  or  to 
the  construction  given  to  it,  is  to  be  regretted.  The  gist  of  the  action  is  altered. 
It  is  no  loneer  an  unlawful  taking ;  but  an  unlawful  detention.  The  general  issue, 
non  eepU,  though  it  can  hardly  be  overruled  as  a  good  plea  In  Replevin,  has  cca<<ed 
to  be  a  logical  defence,  indeed  is  no  more  to  the  purpose  than  fiil  debet  in  As- 
sumpsit It  unsettles  former  decisions  ;  unless  some  exceptions  are  set  up  without 
any  other  reason,  than  a  desire  to  avoid  overruling  former  cases :  Tlius,  it  wai 
formerly  held,  that  Replevin  would  not  lie  on  a  bailment  by  the  plaintiff,  bui  if 
Replevin  will  lie  in  all  cases  of  unlawful  detention,  then  it  may  be  maintained  in 
many  eases  of  bailment ;  and,  lastly,  it  has  destroyed  the  analogy  between  the 
actions  of  Trespass  and  Replevin,  where  it  existed  before. 

A  passage  from  Lit.  §  71,  is  cited  as  an  aulborit}'  in  point,  by  the  learned  judge 
above  named :  "  If  I  lend  one  my  sheep  &c.,  or  my  oxen  to  plough  his  land,  and  he 
killeth  them,  I  may  have  an  action  of  Trespass  against  hini  notwitJutanding  the 
lending.^*  This  does  not  &pply»  because  in  such  case,  I  might  have  Trespass 
against  any  other  person  who  killed  them  ;  which  shows,  that,  though  the  person  to 
wDom  I  lent  the  oxen  has  the  possession  of  them  for  the  purpose  for  which  they 
•  were  lent ;  yet,  for  other  purposes,  his  possession  is  my  possession ;  and  when  he 
kills  the  oxen,  he  goes  beyond  the  purpose  for  which  they  were  lent,  and  as  they 
were  in  my  possession  by  construction,  and  he  by  killine  them  has  injured  my 
property.  Trespass  lies.  But  if,  when  he  had  done  plougning  with  my  oxen,  he 
nad  refused  to  return  them.  Trespass  would  not  lie,  for  a  man  can  never  be  a  tres- 
passer by  a  mere  non-feasance,  and  agreeably  to  analogy  and  ancient  authorities, 
Aeither  would  Replevin  lie. 

A  passage  is  also  cited,  as  in  point,  from  F.  N.  B.  69.    " If  a  man  take  cattle 

damage  feasant,  and  the  other  tender  sufficient  amends,  and  he  refuses  to  deliver 
them  oack ;  if  he  sue  Replevin,  he  shall  recover  damages  only  for  the  detention,  and 
■ot  for  the  taking ;  for,  that  was  lawful."  This  case  liardly  supports  the  inference 
drawn  from  it,  that  in  such  case  "  a  party  is  not  to  be  adjudged  a  trespasser  ab  initio, 
but  is  liable  in  Replevin  merely  for  the  lawful  detention.'*  For,  the  passage  here 
cited  from  F.  N.  B  ,  is  rather  to  be  considered  as  a  rule  for  the  assessment  of  dam- 
ages, Uian  a  direction  for  the  form  of  action.  For,  it  is  believed,  the  true  meaning 
of  the  passage  may  be  thus  paraphrased :  If  A.  takes  B's.  cattle  damage  feasant, 
and  B.  tenders  sufficient  amends,  and  A.  refuses  to  deliver  them  back ;  if  B.  sues 
Replevin,  as  he  may,  because  by  the  refusal  of  the  amends,  A.  becomes  a  tres- 
passer AB  INITIO,  yet,  in  the  assessment  of  damages,  B.  shall  recover  only  for  the 
unlawful  detention,  because  the  taking  was  at  first  lawful,  and  the  fiction  of  law, 
which  by  relation  back,  makes  the  first  taking  unlawful  by  construction,  for  the 
purpose  of  enabling  the  injured  party  B.  to  brvng  Replevin,  sfuUl  not  do  an  injury 
to  the  other,  by  making  Kim  liable  to  pay  more  clatnages  titan  B.  has  actually 
sustained.  Because  here  there  is  no  substantial  rea.^on,  why  B.  should  rocovei 
more  damages  than  if  he  had  brought  Trover. 
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RxPLsvnr.  it  is  said,  he- shall  have  no  retarii.  2  Mod.  199.  [See  this  stAfect 
discussed  at  considerable  length,  post^  in  the  case  oi  Derby  De  Vseche."] 
Under  this  plea  of  non  cepit,  special  matter  of  justification  cannot  be 
shown.     1  Mass.  R.  153. 

Non  cepit  may  be  pleaded  either  as  to  some  of  the  defendants,  or  as 
to  part  of  the  subject-matter  of  the  declaration.  Com.  Dig.  Pleader 
(3  K.  12.)  So,  the  defendant  may  plead  property  in  himself,  or  in  a 
stranger,  in  bar.  But  issue  should  be  joined  on  the  plaintiff's  prop- 
erty, and  not  on  the  defendant's.  Ibid.  So,  the  defendant  may  plead 
a  release,  or,  a  release  after  the  last  continuance.    Lutw.  1142. 

Where,  by  matter  ex  post  facto,  the  defendant  is  not  entitled  to 
have  the  thing  taken,  he  must  justify  without  avowry.  Com.  Dig. 
Pleader  (3  K.  12.) 

The  defendant  may  also  plead  either  in  abatement  or  in  bar ;  as  to 
part,  property  in  himself,  and,  as  to  the  residue,  property  in  a  stranger. 
6  Mod.  81 ;  Salk.  5. 

A  sheriff  sued  in  Replevin,  as  it  seems,  may  plead  property  in  him- 
self, and  prove  it  by  showing  his  special  property  under  an  attachment. 
Quincy  v.  Hall,  1  Pick.  357.  But,  it  is  obvious,  if  the  goods  of  A. 
are  attached  in  a  suit  against  B.,  and  A.  brings  Replevin  against  the 
officer,  the  officer's  plea  of  property  in  himself,  under  the  attachment, 
cannot  avail  him ;  because  the  foundation  of  it,  the  supposed  property 
in  B.,  is  taken  away. 

Property  in  the  plaintiff  cannot  be  sustained  by  proof  of  a  reversionary 
interest ;  for,  to  maintain  Replevin,  there  roust  be  a  right  to  imme- 
diate possession.  Wheeler  ▼.  Train,  3  Pick.  255.  It  follows,  that 
proof  of  a  reversionary  interest,  on  the  part  of  the  defendant  or  a 
stranger,  will  not  be  sufficient  to  maintain  the  issue  on  the  defendant's 
part ;  because  it  is  consistent  with  such  right  of  possession  on  the 
part  of  the  plaintiff,  as  will  be  sufficient  to  maintain  Replevin. 

In  the  plea  of  property  in  another,  it  seems  unnecessary  to  state 
such  person's  title  speciaUy.  3  Pick.  255.  The  particulars  of  the 
title  may  not  be  in  the  defendant's  knowledge. 

Where  issue  is  joined  on  the  question  of  property,  and  the  property 
of  part  of  the  chattels  replevied  is  found  in  the  plaintiff,  and  part 
not ;  the  plaintiff  is  entitled  to  damages  and  costs  for  the  unlawful 
caption  and  detention  of  such  of  the  goods,  as  the  jury  find  were  his 
property ;  and  the  defendant  must  have  a  return  of  the  rest,  with 
damages  for  the  taking  of  them  on  the  writ  of  Replevin,  and  costs. 
5  Mass.  R.  343. 

3.  Of  Avowry, 

Where  the  defendant  had  lawful  cause  of  taking,  and  still  is  en- 
titled to  the  possession  of  the  chattels  replevied,  he  ought  to  make 
avowry,  if  the  justification  is  in  his  own  right,  or  in  right  of  his  wife  ; 
and  make  conusance,  where  the  justification  is  in  the  right  or  under 
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the  anthority  of  another  who  has  right    And  the  object  of  an  avowry  RmsTiir. 
or  conusance  is  to  have  a  return  of  the .  chattels  replevied ;  for,  a 
jastification  goes  merely  in  bar  of  damages  against  the  defendant,  and 
does  not  alone  entitle  the  defendant  to  a  return,  when  the  judgment  is 
in  his  favor.     See  3  Lev.  905 ;  3  Mass.  R.  199. 

In  case  of  a  nonsuit  before  the  defendant  has  had  an  opportunity 
to  plead,  he  shall  have  a  return  without  an  avowry.  Cro.  Jac  519. 
And  so,  generally,  in  all  cases  where  it  appears  by  the  record,  that  the 
defendant  was  in  possession  at  the  time  of  the  RefJevin,  if  the  writ 
is  abated,  the  defendant  shall  have  a  return  without  an  avowry^ 
Show.  401 ;  Cro.  Jac.  519. 

If  the  defendant  pleads  property  in  himself,  or  in  a  stranger,  in 
bar  or  abatement,  if  it  is  found  for  him,  he  shall  have  a  return  without 
an  avowry.  But  in  all  cases  where  a  matter  merely  collateral  is 
pleaded  in  abatement,  the  defendant  may  not  have  a  return  without 
an  avowry ;  for  though  the  plea  is  true,  yet  the  taking  may  be  tortious, 
and  therefcve  it  is  necessary  to  avow  in  order  to  have  »*  return. 
1  Salk.  94 ;  Show.  400.  Where  it  appears  from  the  record,  that  the 
plaintiff  has  no  right  to  the  chattels  replevied,  there  shall  be  a  return. 
Ld.  Raym.  217  ;  2  Ld.  Raym.  985. 

An  avowry  is  in  the  nature  of  a  declaration,  and  ought  to  contain 

'sufficient  matter  upon  which  to  have  a  return  ;  but  if  it  wants  form, 

or  omits  circumstances  of  time  and  place ;  there,  pleading  over  may 

cure  such  imperfections,  but  cannot  aid  matter  of  substance.    7  Co« 

101,  Butts's  Case. 

Where  there  is  an  avowry  for  divers  causes,  and  some  are  found 
against  the  defendant,  yet,  if  any  are  found  for  him,  he  shall  have  a 
return.    Vin.  Abr.  Replevin  (M.)  4. 

An  avowry  for  rent  admits  the  property  of  the  goods  to  be  in  the 
plaintiff;  but  if  he,  in  his  bar,  shows  that  the  goods  belong  to  another, 
he  cannot  maintain  his  action.     Clarke  v.  Davies,  7  Taunt.  72. 

If  the  defendant  abates  the  writ  by  plea,  where  he  cannot  have  a 
return  without  an  avowry,  if  he  avows,  and  the  avowry  is  insufficient, 
it  is  the  same  as  none,  and  there  shall  be  no  return,  even  if  the  writ 
is  abated.  Yet  the  matter  surmised  in  the  avowry  in  this  case,  in 
order  to  have  a  return,  it  seems,  is  not  traversable.  See  Comb.  333 ; 
1  Salk.  93,^94. 

If  no  place  of  taking  is  alleged  except  merely  the  town,  on  demur- 
rer to  the  declaration  it  will  be  bad ;  and  then  the  defendant  may 
avow  the  taking  in  a  place  certain,  and  have  a  return.    HoU  10. 

Where  it  appears  of  record,  that  though  the  defendant,  at  the  time 
of  bringing  the  Replevin,  was  entitled  to  the  possession,  his  right  to  it 
has  expired,  judgment  will  be  rendered  in  his  favor  for  costs,  but  not 
for  a  return.     Wheeler  v.  TVotn,  4  Pick.  108. 

An  avowry  or  conusance,  as  it  entitles  the  avowant  to  a  return, 
moat  be  good  in  every  respect    It  must  answer  the  whole  declarar 
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RxMiSTiir.  tion ;  for,  if  the  avowry  answers  -only  as  to  part  Af  the  goods,  or, 
where  the  declaration  is  for  a  taking  at  two  difier^nt  places,  the 
avowry  answers  as  to  one  only,  in  the  finrmer  case,  it  will  be  bad  as  a 
discontinaance,  and  the  plaintiff  may  take  judgment  l>y  nU  didt  fin* 
the  residue  of  the  goods ;  in  the  latter  case,  it  will  be  bad  on  demur- 
rer.   4  Mod.  402 ;  Salk.  94 ;  Yelv.  148.     ' 

4.  Of  Conusance. 

» 

Where  the  defendant  makes  conusance  as  bailiff  to  A.  B.,  the 
plaintiff  may  reply  de  if^uria  sua  propriay  and  traverse  that  he  took 
the  chattels  replevied  as  bailiff  to  A.  B.  1  Salk.  107,  409 ;  3  Lev. 
20.    See  Cro.  Eliz.  14,  contra.    See  1  Saund.  347  c.  note  (4.) 

It  is  not  necessary  that  -the  blailiff's  authority  should  be  set  forth 
in  the  conusance.     4  Mod.  378. 

Where  the  conusance  is  made  as  bailiff  of  a  corporation,  it  is  not 
necessary  to  allege  a  command  in  writing ;  or,  that  •  he  had  a  com- 
mand or  precept ;  nor  is  it  necessary  to  show  how  they  are  a  corpora- 
tion.    3  Lev.  107. 

In  Replevin  against  A.  and  B.,  if  A.  pleads  non  ceptt,  yet  B.  may 
make  conusance  in  the  right  of  A.,  and  avow  for  himself;  for  B.  shall 
not  be  ousted  of  his  advantages  by  the  plea  of  A.  Vin.  Abr.  Avow- 
ry(a) 

An  avowry  for  damage  feasant  in  his  common,  must  show  some 
damage  to  himself,  otherwise  it  is  bad.     3  Lev.  104. 
.   Where  there  are  two  distresses,  and  one  avows  for  rent  due  to 
him,  and  the  other  for  rent  due  to  him,  both  shall  abate,  because  both 
cannot  have  a  return.    Vin.  Abr.  Avowry  (W.) 

[For  further  remarks  on  the  pleadings  in  Replevin^  see  the  varioHS 
annotations  under  the  forms  of  the  pleadings ^  post.] 

5.  Of  Damages  in  Replevin. 

Under  the  Stat.  1789,  ch.  26,  §  4,  if  the  plaintiff  neglects  to  enter 
and  prosecute  his  suit,  the  defendant,  upon  complaint,  may  have  judg- 
ment for  a  return,  and  damages  to  the  amount  of  6  per  cent  on  the 
bond,  d&c. 

If,  on  the  trial  of  the  issue,  judgment  shall  be  rendered  for  the 
plaintiff,  for  a  restitution,  6  per  cent,  on  the  penalty  of  the  bond,  shall 
be  taken  as  a  rule  for  estimating  his  damages,  in  case  the  goods  were 
taken  on  execution,  d&c. 

Persons  C.  J.,  in  commenting  on  the  above  clauses  of  the  statute, 
observes,  *'  that  6  per  cent,  is  there  prescribed  as  the  measure  of  dam- 
ages in  two  cases.  If  the  plaintiff  shall  fail  to  prosecute  his  suit,  the 
defendant  on  complaint  may  have  a  return  awarded  with  his  costs  and 
damages  to  the  amount  of  6  per  cent,  on  the  bond.  This  provision 
was  made,  to  save  the  defendant  the  expense  and  delay  of  going  to  a 
jury  to  assess  his  damages,  and  to  mulct  the  plaintiff  for  abusing  a 
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legal  process,  to  take  from  another  his  chattels,  when  he  would  not  Rxpi^syik. 
prosecute  his  writ 

If  the  plaintiff  has  unlawfully  replevied  goods  seized  on  execution, 
and  the  officer  has  judgment  for  a  return,  he  shall  also  have  his  dam- 
ages equal  to  6  per  cent,  on  the  penalty  of  the  replevin  bond,  for  the 
use  of  the  creditor,  as  a  punishment  for  unlawfully  delaying  execu- 
tion. And  it  may  be  within  the  equity  of  this  last  case,  if  the  plain- 
tiff shall  have  unlawfully  replevied  goods,  duly  attached  upon  original 
process,  if  execution  has  been  thereby  delayed. 

As  these  are  the  only  cases,  in  which  the  statute  has  prescribed  a 
measure  for  the  defendant's  damages ;  in  all  other  cases  his  damages 
must  be  assessed,  according  to  the  magnitude  of  the  injury  he  has 
sustained,  agreeably  to  the  rule  of  the  common  law.''  Bruce  v.  Lar- 
ned,  4  Mass.  R.  614. 

In  a  subsequent  case,  {McUloon  v.  Peirce,)  Parker  C.  J.,  recognizing 
the  correctness  of  these  genera)  observations,  furnishes,  in  substance,  ^ 
the  following  more  explicit  directions  for  the  assessment  of  damages 
in  the  cases  not  particularly  provided  for  in  the  statute. 

If  the  plaintiff,  acting  bondJUk^  but  through  mistake,  takes  to  his 
own  use,  goods,  which  do  not  belong  to  him,  wliich  are  held  on  mesne 
process,  he  should  pay  for  the  detention,  what  the  use  of  those  goods 
would  commonly  be  worth ;  that  is,  six  per  cent,  per  annum  upon  the 
value,  in  case  the  Replevin  suit  is  terminated  before  the  goods  are 
wanted  to  respond  the  judgment  in  the  other  suit.  But  where,  in 
consequence  of  the  Replevin,  a  creditor  is  prevented  from  receiving 
his  debt,  and  the  debtor  from  obtaining  his  discharge,  on  account  of 
the  prior  determination  of  the  suit,  on  which  they  were  attached,  12 
per  cent,  on  the  value  of  the  goods  is  an  equitable  rule  for  the  assess- 
ment of  the  defendant's  damages.  "  These  damages  belong  to  the 
creditor,  to  the  extent  of  his  interest  in  the  goods,  and  the  residue  to  ^ 

the  debtor." 

Damages  assessed  upon  a  Replevin  bond,  should  therefore  consist 
of  the  damages  and  costs  in  the  Replevin  suit,  if  unpaid,  with  lawful 
interest  from  the  rendition  of  judgment  in  that  suit.  In  ordinary 
cases,  the  damages  should  consist  of  the  value  of  the  goods  replevied, 
with  six  per  cent,  on  that  sum  from  the  time  when  the  goods  ought  to 
have  been  retume)!  on  the  writ  of  restitution.  But,  '*  if  the  goods  had 
been  seised  on  execution  at  the  time  when  they  were  replevied,  or  if 
execution  had  afterwards  issued  in  the  suit  in  which  they  were  attach- 
ed, and  had  been  delayed  in  consequence  of  the  detention  of  the 
goods  by  the  plaintiff  in  Replevin,"  then  12  per  cent  per  annum  on 
the  value  of  the  goods,  or  6  per  cent,  on  the  penalty  of  the  Replevin 
bond  is  to  be  the  measure  of  damages  for  the  detention. 
'  These  damages  are  to  be  applied  by  the  officer,  (the  prevailing 
party  in  the  case,)  in  the  first  place  to  discharge  the'judgment  recov- 
ered by  the  creditor  in  the  original  suit  on  which  the  goods  wero  first 


448  REPliEVIN. 

RSPX.ETIN.      attached,  and  the  residae  is  to  be  paid  to  the  debtor  in  that  suit.    See 
12  Mass.  R.  406. 

Where  the  plaintiff  in  Replevin  reeoverSy  he  is  entitled  to  dama- 
ges for  any  deterioration  in  value  of  the  goods  replevied  while  they  were 
in  the  hands  of  the  defendant ;  bat  after  he  has  them  delivered  lo 
him  on  the  writ  of  Replevin,  they  are  at  his  own  risk  in  this  respect, 
because  he  may  always  convert  them  into  money  under  such  circum- 
stances,  as  will  furnish  proper  evidence  of  their  value,  when  he  comes 
to  be  answeraUe  on  his  bond ;  or  he  may  keep  them  in  possessioa  at 
<    election.     16  Mass.  R.  465.  '  y 

6.  Return  of  Goods  and  Chattels  replevied, 

[This  subject  is  discussed  ia  the  foUowing  extract,  a  cursory  perusal  of  which,  it  is 
believed,  wiU  render  unnecessary  any  apology  for  its  insertion  in  this  place.] 

Derby  v.  De  Vseche,  Nov.  T.  1780. 

Replevin  of  a  certain  ship,  of  about  110  tons  burthen,  whereof  l.F. 
was  late  master,  with  her  tackle  &c.,  all  of  the  value  of  &c.,  and 
counts,  that  the  defendant,  on  July  15th  last,  at  a  place  called  Lisbon, 
in  the  kingdom  of  Portugal,  in  Salem  aforesaid,  took  &c.  d&c,  and 
impounded  them  in  the  harbor  of  Boston  aforesaid,  and  in  the  said 
pound,  d^c. 

Plea,  protesting,  that  the  property  of  the  said  ship  &c.,  at  the  sup- 
posed time  of  taking  thereof  by  him  as  aforesaid,  was  in  one  M.,  and 
not  in  the  plaintiff,  for  plea  saith,  that  he  did  not  take  the  said  ship, 
6lc.  dZrC,  m  manner  and  form  as  the  plaintiff  hath  above  complained 
against  him,  and  thereof  puts  himself,  &c.  The  plaintiff  offered  evi- 
dence, that  he  was  owner  of  the  ship,  and,  on  her  voyage  from  Salem 
to  Bilboa,  was  (aken  by  a  British  frigate,  and  carried  into  Lisbon  in 
Portugal,  and  tliere  openly  sold  to  one  De  Arman,  an  Englishman, 
who  sent  her  to  Cadiz,  and  there  the  defendant  was  commander  of 
her,  and  took  the  care  of  her,  to  navigate  &c.,  and  brought  her  into 
Boston.  The  defendant  confessed  the  facts,  and  asked  the  opinion  of 
the  Court  on  them,  and  whether  sufficient  to  support  the  action.  Be- 
cause, 1.  The  taking  by  the  proof  was  at  Cadiz ;  by  the  declaration, 
at  Lisbon,  and  no  proof  at  all  of  her  being  at  Salem.  2.  The  taking 
being  in  foreign  parts,  though  brought  into  this  county,  yet  Replevin 
lies  not.  See  Show.  91 ;  4  Bac.  Abr.  384,  385.-  And  verdict  without 
debate  Was  'for  defendant,  and  upon  it  defendant  moved  for  judgment, 
and  for  a  return,  and  offered  a  suggestion  of  property  in  M.  after 
verdict. 

In  argfdng  the  causes  the  following  gtnercd  remarks  upon  the  nature 
of  the  action,  and  the  reason  of  the  proceedings,  and  in  what  cases  the 
defendant  should,  or  should  not  have  a  return,  were  made  by  WiUiam 
Pynchon  Esq,,  Counsel  for  the  plaintiff. 

•""  "W^hen  the  parties  are  in  Court,  the  plaintiff,  to  support  his 


action,  must  show  that  the  chattels  impounded  are  his,  and  that 
the  defendant  took  them  in  the  place  alleged,  and  impounded 
them  against  law.  Consequently,  the  party  charged  may  "be  both 
defendant  and  actor  if  he  chooses.  If  he  denies  the  taking  in  the 
place  alleged,  and  avers  that  he  took  them  elsewhere,  and  it  is 
admitted  to  be  true,  he  abates  the  writ,  and  as  he  shows  no  right 
to  take  in  an^  place,  nor  controverts  the  plaintiff's  claim  of  property. 


REPLEVIN.  44j> 

))ut  implicitly  admits  it,  the  consequence  of  bis  plea  can  only  be  the  RspLBTzir. 
abatement  of  the  action  ;  therefore,  in  such  case  he  is  considered  only 
as  defendant,  and  not  as  actor  ;  it  being  unreasonable,  that  he  should 
have  the  chattels  returned  to  him,  when  be  does  not  controvert  the 
plaintiff's  claim  of  property,  nor  show  any  right  to  take  and  impound 
them.  If  the  defendant  should  plead  misnomer  or  outlawry,  in  abate- 
ment, the  plea  being  admitted,  the  plaintiff 's  writ  should  abate,  and 
the  process  would  be  determined,  there  being  no  good  reason  why  the 
chattels  should  be  returned  to  the  defendant.  Tru^  it  is,  the  plain- 
tiff's writ  admits  that  they  were  once  in  the  defendant's  possession, 
and  therefore  it^p^y  be  asked,  as  they  were  taken  from  him  pursuant 
to  a  bad  writ,  why  should  not  the  defendant  be  t»  statu  quo  prius,  es- 
pecially as  he  has  not  controverted  the  plaintiff's  allegation. 

Answer,  [t  is  true,  the  plaintiff  in  his  writ  says,  they  were  in  the 
defendant's  possession,  and  the  sheriff  returns,  that  he  has  taken  them 
out  of  pound,  and  delivered  them  to  the  plaintiff;  but  the  plaintiff 
further  says,  that  the  chattels  are  his,  and  that  the  defendant  took  and 
impounded  them  against  law,  neither  of  which  facts  is  controverted 
by  the  defendant ;  therefore  as  the  sheriff  does  not  certify,  that  he  took 
them  from  the  defendant,  but  only  out  of  pound,  there  is  the  same  evi- 
dence that  the  chattels  are  the  plaintiff's,  and  that  they  were  taken 
and  impounded  by  the  defendant  against  law,  that  there  is,  that  the 
defendant  ever  had  possession  of  them  ;  and  it  would  be  absurd  to  • 
award  a  return  to  the  defendant,  unless  it  appeared  from  the  record 
that  he  once  had  the  possession.  It  is  a  contradiction  in  terms ;  and 
it  would  be  equally  unreasonable  to  award  a  return  to  him,  upon  such 
evidence  of  his  possession,  a^  shows  that  they  were  the  plaintiff 's 
property,  and  illegally  taken  from  him  by  the  defendant.  If  the  de- 
fendant comes  into  Court,  and  pleads  either  in  bar  or  abatement  of 
the  writ  or  action,  that  the  chattels  are  not  the  plaintiff's,  and  the  plea 
is  admitted  to  be  true,  in  such  case  he  shall  have  a  return  ;  for,  the 
plaintiff  charges  him  with  the  taking,  and  the  deftAdant  admits  it 
by  not  controverting  it ;  it  therefore  appears  on  the  record,  that  the 
defendant  had  the  possession  ;  and,  as  the  record  shows  that  the  plain- 
tiff's claim  of  property  is  false,  it  also  appears  that  the  plaintiff  illegal- 
ly took  them  froln  the  defendant's  possession  by  the  writ,  and  there- 
fore the  defendant  shall  have  a  return  awarded,  that  he  may  be  in 
statu  quo.  But  it  may  be  said,  the  plaintiff  in  his  writ  alleges,  that 
the  defendant  illegally  took  and  impounded  the  chattels,  and  conse-  - 
quently,  that  his  possession  was  illegal,  and  that  the  defendant,  in  his 
plea,  bath  admitted  it  by  not  controverting  it,  and  when  the  Court,  in 
such  case,  awards  a  return,  the  defendant's  possession,  consequent 
thereupon,  must  be  illegal,  or,  in  other  words,  the  law  in  such  case 
aids  the  wrong-doer ;  and,  if  so,  why  should  not  a  return  be  awarded, 
when  the  writ  is  abated  by  the  defendant's  showing  that  he  took  them 
in  another  place,  than  that  alleged  in  the  writ,  without  showing  that 
he  had  a  right  to  take  them,  or,  that  they  were  not  the  plaintiff's ;  es- 
pecially as  the  plaintiff,  if  he  suffers  thereby,  will  suffer  by  his  own 
act,  in  bringing  a  false  writ;  and  further,  why  should  not  a  return  be 
awarded,  vvhen  the  writ  is  abated  by  his  plea,  which  does  not  show 
nor  deny  that  he  took  and  impounded  the  chattels ;  for  the  fact  is  ad- 
mitted by  the  plaintiff's  writ,  and  ought  he  not  to  be  in  statu  quo  m 
to  the  possession  of  the  chattels,  when  they  have  been  taken  fl'om  him 
by  a  bad  writ,  whether  the  chattels  are  the  plaintiff's  or  not  1  By  at- 
tending to  the  nature  of  the  action  of  Replevin,  the  answer  will  be 
easy.     It  has  been  admitted,  that  when  the  defendant's  plea  is,  that 
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Replevin.  the  chattels  are  not  the  plaintiif's,  and  the  fact  is  not  denied,  that  then 
the  defendant  shall  have  a  return  ;  so  that  be  may  be  ih  statu  quo  ; 
and  yet  to  have  a  return  awarded,  it  most  appear  on  the  record,  that 
the  defendant  was  dispossessed  by  the  plaintiff's  writ^  Now  when  a  fact 
is  averred  by  the  plaintiff  in 'his  writ,  and  admitted  by  the  defendant, 
by  his  not  controverting  it  in  his  plea,  that  fact  sufficiently  appears 
upon  the  record.  But  the  plaintiff  avers,  that  the  defendant  took  4*^m 
*  and  the  defendant  does  not  deny  it,  and  the  sheriff  returns,  that  be 

hath  delivered  them  to  the  plaintiff,  so  that  it  appears  that  the  defend- 
ant-was dispossessed  of  them  by  the  plaintiff's  writ ;  and  it  appears 
from  the  defendant's  plea,  which  is  admitted  to  be  Me,  that  the  chat- 
tels were  not  the  plaintiff's ;  it  follows  that  the  plaintiff  has  illegally 
taken  them  from  the  defendant,  and  has  no  right  to  retain  them  against 
him  ;  therefore  the  defendant  ought  to  have  a  return. 

Objected,  that  it  also  appears  that  the  defendant  came  to  the  pos- 
session unlawfully  ;  for,  the  plaintiff  alieges,  that  the  defendant  took 
them  unlawfully,  and  it  is  admitted  by  the  defendant,  who  does  not 
controvert  it,  but  only  denies  the  plaintiff's  property  ;  andtherefore 
in  this  case  a  return  is  awarded,  and,  if  in  this  case,  why  not  in  otb- 
ers  1  But  it  does  not  appear  io  this  case,  that  the  defendant  comes 
to  the  possession  unlawfully  ;  for,  the  foundation  on  which  the  plain- 
tiff's charge  is  made,  of  a  taking  without  right,  is,  that  the  chattels  are 
the  plaintiff's,  and  when  it  appears  that  they  are  not  the  plaintiff 's, 
the  foundation  of  the  charge  fails  ;  and  therefore  when  the  defend- 
ant denies  that  the  chattels  are  the  plaintiff's,  he  denies  also  that  the 
taking  was  without  right ;  and  when  it  appears  that  the  plaintiff's 
claim  of  property  is  false,  it  also  appears,  that  the  charge  of  taking 
without  right,  is  false.  But  admitting  in  this  case  that  the  defendant 
came  to  the  possession  unlawfully,  if  the  dispute  was  between  him  and 
the  owner,  yet  his  possession  was  lawful  against  the  plaintiff  and  all 
others ;  and '  had  the  plaintiff  taken  the  chattels  from  the  defendant 
without  writ,  the  defendant  might  have  brought  Trespass  against 
him  ;  and  therefore  in  Replevin  the  justice  of  the  case  requires  that 
a  return  should  be  awarded  to  the  defendant,  his  possession  being 
rightful  against  the  plaintiff.  But  when  the  defendant  pleads  that  he 
took  the  chattels  in  another  place,  than  that  alleged  by  the  plaintiff, 
without  disaffirming  the  plaintiff's  property,  or  showing  a  right  to 
take,  it  then  appears  upon  the  record,  that  the  defendant  took  the 
plaintiff's  property  without  showing  any  cause  ;  therefore,  though  the 
plaintiff  has  obtained  possession  by  a  bad  writ,  yet  he  shall  retain  it, 
because  the^ssession  itself  is  rightful  as  the  defendant  has  shown 
no  right  to  take.  The  defendant,  in  disaffirming  the  plaintiff's  prop- 
erty, may  plead  that  he  himself  is  owner,  and  ip  such  case  there  can 
be  no  doubt  bbt  that  the  defendant  shall  have  a  right  to  his  own  chat- 
tels, and  it  is  nothing  to  the  plaintiff,  whether  the  property  is  in  the 
defendant  or  a  stranger,  as  the  defendant's  possession  is  rightful 
against  him.  And  if  there  can  be  do  return  awarded  to  the  defend- 
ant, when  the  writ  is  abated,  by  bis  showing  the  taking  to  be  in 
another  place  than  the  plaintiff  has  alleged,  without  disaffirming  the 
N  plaintiff's  property,  or  showing  a  right  to  take  ;  a  fortiori^  there  shall 
be  no  return  awarded,  when  the  writ  is  abated  by  a  plea,  which 
neither  acknowledges  the  taking,  nor  shows  a  right  to  take,  nor  di». 
affirms  the  plaintiff's  property.  The  mistake  seems  to  be  here,  that 
because  the  chattels  are  delivered  to  the  plaintiff  by  a  bad  writ,  there- 
fore the  possession  thus  acquired  by  the  plaintiff  is  illegal,  and  he 
ought  not  to  retain  it ;  but  the  fact  is  otherwise.     For,  if  the  chattels 
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be  the  plaintiff's,  and  the  defendant  took  them  without  right ;  or,  if  Replevin. 
any  other  person  took   them,  (the  plaintiff  having  mistaken  the  de- 
fendant,) the  plaintiff 'd  possession  is  rightful,  whether  regained  by  a 
good  or  a  bad  writ,  or  no  writ  at  all ;  for,  the  possession  may  be 
rightful,  even  when  the  method  of  regaining  it  is  tortious.     For,  if 
I  break  a  inan's  house,  and  take  my  goods  distrained  there  unlawfully, 
though  I  am  a  trespasser  for  breaking  the  house,  yet  no  damages  arc 
recoverable  for  taking  my  awn  goods.    But,  in  Replevin,  if  the  defen- 
dant should  deny  the  charge  by  plea  of  nan  cepit  modo  et  forma,  and 
the  verdict  should  be  for  him,  could  a  return  be  awarded  to  him  1 
Can  it  be  awarded  in  our  case,  unless  the  defendant  has  been  dispos- 
sessed by  the  service  of  the  writ  ?     Surely  when  he  denies  the  taking 
and  impounding,  is  there  aught  in  the  record  by  which  it  appears, 
that  the  defendant  ever  had  the  possession  ?     In  this  case  the  plain- 
tiff has  mistaken  the  man,*"  and  because  he  has  charged  one  with  the 
«   taking* and  impounding,  who,  for  aught  that  appears,  never'saw  them, 
shall  the  plaintiff-  lose  the  possessbn  of .  hi»  own  goods  1     If,  when 
the  defendant  pleads,  a  taking  in  another  place  Man  thcU  alleged,  and 
does  not  either  disaffirm  the  plaintiff's  property,  or  show  a  right 
to  take,  he  can  have  no  return ;  what  reason  can  be  given  why  he 
should  have  a  return,  when  he  denies  any  taking  at  all  ?     Suppose 
two  defendants  in  Replevin ;  one  pleads  n»n  cepit  modo  et  forma, 
the  other  acknowledges  the  taking,  and  shows  a  right  to  take ;  the 
'defendant  prevails  in  each  issue ;  who  is  to  have '  a  return  ?  for  the 
pleas  are  consistent  and  n>ay  both  be  true.     No  doubt,  he  shall  have 
the  return,  who  shows  a  right  to  take ;  and  not  he  who  denies  the 
taking;  for  each  of  them  cannot  have  a  return.     Suppose  again,  there 
are  two  defendants,  and  each  of  them  severally  pleads  non  cepit,  and 
the  issue  is  for  one  of  them,  and  against  the  other ;  shall  he  who 
nevqr  took  have  a  return  ?     If  either  could  have  a  return,  would  it 
not  be  that  defendant,  who  is  found  by  the  verdict  to  have  taken  and 
impounded  the  goods,  on  the  ground  that  he  once  had  the  possession  ? 
.  But  certainly  he  ought  not  to  have  a  return ;  for  by  denying  the  taking, 
he  has  admitted^ the  plaintiff's  property,  and  disclaimed  all  right  to 
take ;  at  least  he  has  set  up  no  right  to  take,  nor  has  he  disaffirmed 
the  plaintiff's  property.    Now  if,  when  the  defendant  pleads  non  cepit, 
and  the  issue  is  found  against  him,  he  shall  not  have  a  return,  because 
he  has  not  shown  a  right  to  take,  nor  disaffirmed  the  plaintiff's  prop- 
erty;   certainly  he  shall  not  have  a  return,    if  the  issue  be  found 
for  him ;  for,  the  same  construction  must  be  made  of  the  plea,  which- 
ever way  the  issue  is  found. 

Again ;  suppose,  two  defendai\fs,  who  severally  plead  non  cepit j  and 
the  issoe  is  found  for  each ;  the  charge  against  them  is  now  found  to 
be  false ;  to  which  of  them  is  the  return  to  be  awarded  1  Not  to 
both,  jointly  ;  because  there  must  be  a  several  judgment ;  and  each 
has  an  equal  right,  if  either  has  any.  These  difficulties  necessarily 
result  from  supjposing  any  return  can  be  made  to- a  defendant  who 
pleads  non  eeptt.  But  suppose  there  are  two  defendants,  and  one 
plfiads  non  cepit  modo  et  forma,  and  the  other  acknowledges  the  tak- 
ing, and  alleges  a  right;  the  issue  is  found  for  the  former,  and  against 
the  latter ;  the  latter  clearly  can  have  no  return,  because  he  has  ad- 
mitted the  plaintiff's  property,  and  it  is  found  that  he  had  no  right  to 
take ;  and  shall  the  latter  have  a  return  when  he  is  found  not  to  have 
taken  1     When  he  shows  no  right  to  take,  nor  disaffirms  the  plaintiff's 

Property,  but  denies  the  taking,  can  a  return  be  justly  awarded  to 
im  1     But  it  may  be  said,  if  a  return  cannot  be  awarded  to  the  do- 
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fendant,  upon  his  abating  the  plaintiff's  writ  by  a  plea  whieh  does  not 
disaffirm  the  plaintiff's  property,  he  is  subjected  to  a  hardship;  for, 
the  owner,  conscious  of  the  defendant's  right  to  take,  will  always  sue 
out  a  bad  writ,  which,  in.  some  cases,  may  deprive  the  defendant  of 
his  defence,  unless  he  pleads  in  abatement  •of  the  writ,  as  if  the  tak- 
ing was  in  A.,  and  the  defendant  had  a  right  to  take  there,  but  not  in 
B.,  and  the  writ  alleges  the  taking  in  B. 

It  has  already  been  observed,  that  the  party  charged  with  the  taking, 
may,  if  he  pleases,  be  both  defendant  and  actor ;  defendant,  to  repel  the 
plaintiff's  charge ;  and  actor  to  prosecute  for  a  return,  in  this  and  in  all 
eases,  where  his  defence  is  not  repugnant  to  his  having  a  return  award- 
ed. Therefore,  as  defendant,  he  may  plead  cepit  in  alio  loco;  and, as 
^ctor,  acknowledge  the  taking  in  such  other  place,  and  show  a  right 
to  take  ;  or,  he  may  abate  the  writ  by  any  other  plea,  which  does  not 
disaffirm  the  plaintiff's  property ;  and  also,  as  actor,  acknowledge  the 
taking,  and  show  a  right  to  take.  But  if,  in  his  plea,  he  disaffirms 
the  plaintiff's  property,  he  is  in  such  plea  considered  both  as  defend* 
ant  and  actor.  For,  as  defendant,  he  repels  the  charge  of  taking 
the  plaintiff's  goods  ;  and,  as  actor,  he  shows  a  right  to  take  them 
against  the  plaintiff.  But  when  he  pleads  turn  cepit  modo  et  forwm^ 
he  cannot  be  considered  as  actor,  but  only  as  plaintiff.  For,  by  his 
plea,  he  has  admitted  the  plaintiff's  claim  of  property,  and  is  conclud- 
ed from  showing  a  right  to  take,  because  it  is  repugnant  to  his  plea, 
which  denies  that  he  did  take ;  therefore  upon  this  plea  no  return 
can  be  awarded.  Upon  the  whole,  where  the  defendant  pleads  nam 
cepit  modo  et  forma^  he  cannot  be  considered  as  an  actor,  and  can 
have  no  return  awarded.  Pffnchom^s  MSS. 


NON  CXPIT. 

Plea.    Non 
cepit 

S.  P.  Bast. 


REPLEVIN. 

I.  Pleas  in  Bab. 

1.  JVbn  Cepit 

Plea.    And  the  said  D;  comes  and  defends  8scc.,  when  &c., 
and  says,  that  he  did  not  take  the  said  goods  in  the  declaratioa 
o.  r.  JU01.      aforesaid  abovementloned,  in  manner  and  form  as  the  plaintiff  above 
667;'6Inf.'ci.  against  him  hath  declared;  and  of  this  he  puts  himself  upon  the 
522,  country.    Maryland,  2  Harr.  247.  J.  T.  Mason. 

Note. — ^Under  this  plea,  (which  is  the  general  issue,  1  Morg.  Ebb.  381,) 
the  defendant  may  give  in  evidence  the  taking  in  another  placty  and  nonsuit 
the  plaintiff.  1  Str.  507 ;  2  Mod.  199.  Bat  the  defendant  cannot  have  a 
return  of  the  goods  under  this  plea;  and  therefore,  if  he  wants  a  return, 
he  must  plead,  that  be  took  the  goods  in  some  other  place,  describing  it, 
and  traverse  the  place  in  the  declaration,  and  avow,  stating  the  cause  of 
distraining.  Rast.  Ent  664  b,  PI.  2,  3 ;  6  Mod.  10« ;  Lib.  PI.  274 ;  PI.  11 ; 
LaU.  En.  361 ;  Doct  Piac.  316. 

2.  Traverse  of  Place. 

Jlt^*^  ®'  Plea.  And  the  said  D.  and  E.  come  and  defend  the  force  and 
Plea.  Dfis.  '^^PUf  ^I^^P  ^'i  and  say,  that  they  at  the  time,  when  the  said  mare, 
took  the  cattle  above  specified  in  the  plaintiff's  declaration  aforesaid,  is  supposed 
in  toother       to  be  taken,  took  the  said  mare  in  a  certain  place  called  Plumb  Island, 

puce.  '  "^  ' 
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coDtaioing  1000  acres,  atuate  in  Ipswich  Bay,  partly  in  the  town  of  N.  Travxms  or 

aforesaid,  partly  in  the  town  of  R.  aforesaid,  and  partly  in  the  town  of  ''^^<^'' 

I.,in  said  county ;  and  on  that  part  ofsaid  place  called  ,P»I.,  which  lies 

in  said  town  of  N. ;  without  this,  that  they  took  the  said  mare  in 

the  said  place  called  L's  pasture,  on  P.  L,  in  said  N.,  as  the  plaintiff 

doth  above  suppose  by  his  said  declaration  ;  and  this  they  are  ready 

to  verify  :  Wherefore  they  pray  judgment  of  the  plaintiff's  decla-  , 

ration  aforesaid,  and  to  have  a  retOrn  of  the  said  mare  unto  them 

and  their  costs. 

And  the  said  D.  and  E.,  as  two  of  the  owners  and  proprietors  Ayowiy  for  ro- 
of said  place  called  P.  I.,  well  avow  the  taking  of  the  said  mare  in  JU^^o  pro!* 
said  place  called  P.  L,  and  in  that  part  of  tlie  same  place  which  prieton  ofthe 
lies  in  the  town  of  N.  aforesaid,  and  iliat  justly,  because  they  say,  Rj^ce  &c.,  and 
•that  at  the  time  when  the  said  mare  is  above  supposed  to  be  taken  gou^  aTiurge 
by  the  phuntiff  in  his  declaration  aforesaid,  the  said  mare  was  going  put  of  any  in- 
at  large,  and  without  any  inclosure  upon  the  said  P-.  I.,  and  in  that  cio»ure,whero- 
part  thereof  situate  in  said  town  of  N.,  against  the  law  of  this  Com-  p^l^tors 
mbnwealth,  (a)  in  such  cases  made  and  provided :  Wherefore,  be-  they  took  her, 
cause  the  said  mare  was,  and  because  they  found  the  said  mare,  go-  ^* 
ing  at  large  upon  said  P.  I.,  and  upon  that  part  thereof  situate  in  J"^  paSSI?** 
said  town  of  N.,  and  without  any  inclosure,  the  plaintiff  not  being  an  1789»  and  coin 
inhabitant  of  said  P.  I.,  they  the  said  D.  and  E.,  in  pursuance  of  the  t^^ued,  i»g- 
law  aforesaid,  as  two  of  the  owners  and  proprietors  of  said  place,  ^^^ 
called  P.  L,  well  avow  the  taking  of  the  said  mare  as  aforesaid,  for 
the  cause  aforesaid,  and  that  justly,  &c. ;  and  this  they  are  ready  to 
verify :  Wherefore  they  pray  Judgment,  and  a  return  of  the  mare 
aforesaid,  together  with  their  damages  and  costs.      T.  Parsons. 

NoTS. — ^llie  ayowry  is  in  the  natare  of  a  count,  and  most  contain  suiB- 
cient  matter,  whereon  the  defendanta  may  have  judgment  for  a  return.  7 
Co.  105,  JBiitt'«  ease. 

Plea.    And  the  said  D.  comes  and  defends  &c.,  when  &c.,  and  p|^^  i^^p^^  |,| 
as  bailiff  of  A.  A.,  well  acknowledges  the  taking  of  the  mare  afore-  alio  loco,  with 
said,  at  the  said  time  when  8jc.,  in  a  certain  place  called  the  Queen's  j^*°^"  ^** 
highway,  and  justly,  because  he  says,  that  the  said  place  contains, 
and  did  at  the  time  when  &c.  contain,  within  itself,  half  a  rod  of  '"  "^JJ^^jL 
land,  with  the  appurtenances,  in  C.  aforesaid,  which  said  half  a  rod  {^^  by  sut- 
of  land  long  before  and  at  the  said  time  when  &c.,  was  the  soil  and  ing»  **  Uiat 
freehold  of  the  said  A.  A. ;  and  because  the  mare  aforesaid,  at  the  ^1^^^ 
time  when  &£c«,  was  in  the  said  half  rod  of  land,  in  which  82^.,  doing  j^.  ^thout 
damage  there;  the  said  D.,  as  bailiff  of  the  said  A.  A.,  well  ac-  this,  that  th^ 
knowledges  the  taking  of  the  mare  aforesaid,  where  &c.,  and  justly ;  ^^g  J^  ^e** 
mthoui  iniSf  that  he  said  D.  took  the  mare  aforesaid,  in  a  place  call-  pu.  hath  above 
ed  the  King's  highway,  as  the  plaintiff  against  him  hath  declared ;  declared ;  and 
and  this  he  is  ready  to  verify :  Wherefore  he  prays  judgment,  and  ^^^^ 
that  a  return  of  said  mare  be.  may  be  adjudged  to  him,  &c.  4^.*»— and 

then  comes  the 
•Dggeation :  '*  And  to  have  a  return  of  Uie  cattle  aforesaid,  the  said  P.,  in  fiis  own  riirht  weU 
oeotM,  and  (he  said  £.,  as  haiUff  of  the  said  V.,  weU  aekndvyledges  the  taking  of  the  catUe  afore- 
said at  A  &c.,  and  justly,  because,  &c.  ;'*  and  so  shows  the  cause.  Lilly,  377.  But  either  way 
seems  equally  good,  though  perhaps  this  last  is  most  ioonal.    See  Willes*  47ft.    Also  Rast  654  b. 
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TRATEftflsor  Replication.  And  the  plaiDtiff  says,  (a)4bftt  the  saifl  D.,  as 
"'^^*-  bailiff  of  the  said  A.  A,,  ought  not  to  acknowledge  the  taking  of  the 

The^^took  ^^^^  aforesaid  just,  because  he  says,  that  the  said  D.,  at  :he  said 
in  the  place  ia  time  when  iic.,  took  the  mare  aforesaid  in  the  said  place,  then  call- 
thedeclvation.  g  J  ^jje  King's  highway,  in  manner  and  form  as  the  said  plaintiff  above 
^^dD^^kA^  by  declaring  hath  alleged  ;  and  this  he  prays  may  be  inquired  of  by 
Sttie  afore-     the  country  *    SeePr.  Reg.  157;  Lilly,  351. 

said  in  the  foid 

place  caUed  B.  as  the  pit.  by  his  declaration  aforesaid  hath  above  supposed ;  and  this  he  prays,  &c.** 

Rast.  Ent  666  a ;  and  6  Ins.  CI.  624.    . 

Not'e. — ^This  replication  was  adjudged  good  on  demurrer.  Gilbert  Re- 
pley.  260.  In  Btdlythorpe  v.  Turner^  Willes,  475,  it  was  decided,  that  the 
plea  of  cepii  in  alio  loco  is  a  plea  in  bar  and  not  in  abatement ;  and  that, 
where  in  such  a  plea  the  defendant  avows,  the  avowry  is  not  traversable, 
bat  only  the  locua  in  quo  ;  for  the  avowry  is  only  in  the  nature  of  a  sugges- 
tion in  such  case,  to  entitle  the  party  to  a  return,  and  therefore  not  trav- 
ersable. 1  Vent.  127 ;  1  Balk.  93 ;  6  Mod.  103:  The  replications,  bow- 
ever,  in  Rast.  5^4;  PI.  1,  2,  3,  alie^  *'  cotrari  non.^^ 

Plea.   Dft.*8        Plea.     And  the  said  D.,  E.,  F.,  and  6.,  come  and  defend  S^c., 

&^  *in  S^'*  ^'^^^  ^''  ^°^  *®  ^^^  ^*  avows,  and  the  said  E.,  F.,  and  G.,  as 

place  &c.,  on-  tlie  servants  of  said  D.,  make  cognizance  of  the  taking  of  the  cattle 

ly  in  the  way  in  the  said  place  in  which  &x.,  and  jusdy  &c.,  because  they  say, 

-todie  pound,  ^^^  ^^^  ^^  ^^  ^^^  seised  in  fee  of  a  certain  close,  called  fac.,  in 

If  b  th  -  ^''  ^^^  heing  so  seised  thereof,  he  the  said  A.  A.  before  the  time 
er,  hiipseif,  when  hc.,  to  vnt,  on  he.,  demised  the  said  close  called  he.,  to  the 
say,  "because  said  D.,  to  hold  the  same  to  the  said  D.,  from  henceforth  for  and 

he UieMud D  ^"""S  ®"^  ""^  ^^®  f"''  ^^^  ^nd  term  of  one  whole  year,  from 
now  is,  and  at  thence  next  ensuing,  and  so  from  year  to  year,  so  long  as  the  said 
thethne^hen  A.  A.  and  D.  should  please ;  by  virtue  of  which  demise,  the  said 

edof'Sd^S'a  ^*  t  ('*)  ^^^^^^  *®  time  when  &c.,  to  mt,  on  &c.,]  entered  into  the 
certain  close  said  close,  called  &c.,  and  was  and  still  is  possessed  thereof;  and 
Sf  *^  'h^  h  l^^c^^se  the  said  cattle  at  the  time  when  &c.,  were  in  the  said  close 
nameof^.?  ^^''^^  ^'j  eating  up  the  grass  and  doing  damage  there, the  said  D. 
in  &c.,  in  his  avows^  and  the  said  E-t  F.,  and  G.  acknowledge  the  taking  of  the 
demenie  as  of  cattle  in  the  said  close,  called  &tc.,  as  a  distress  for  said  damage, 
8^7,  notis*™)!  "  ^"d  (^)  afterwards  they  the  said  D.,  E.,  F.,  and  G.,  took  and  led 
(a)  inSMorg.  ^way  the  same  cattle  from  the  said  close,  to  the  said  place  in  the 
482.  said  declaration,  called  &c.,  in  which  be,  and  at  the  said  time  when 

(6)  See  I  fcc.,  they  had  the  same  there' in  the  way  from  the  said' close,  called 
noSs^'i!)*^  &c.,  to  the  open  pound,  in  &tc.,  there  to  be  impounded  for  the  dam- 
thQ  parts  quot-  age  SO  done  to  the  said  close,  called  &c. ;"  and  thb,  be. :  Where- 
ed  between     fore,  &c.     See  3  Wils.  295. 


commas. 


Note. — ^The  defendant  can  only  plead  cepU  in  alio  loco^  or  non  cepit,  in 
case  he  has  never  had  the  cattle  at  the  place  in  the  declaration  mentioned 
at  all ;  for  if  he  has-,  the  plaintiff  will  have  a  yerdict,  though  the  first  taking 
were  in  another  place.  Therefore,  if  in  truth  the  defendant  took  the  cattle 
at  another  place,  and  only  had  them  in  the  place  mentioned  in  the  declaraf 
tion  in  the  way  to  the  pound,  he  ought  to  plead  that  matter  specially,  as 
above.  Walton  v.  Ker»op^  2  Wils.  354 ;  MtUlraven  v.  Fouet^  3  Wila.  295; 
Bull.  N.  P.  54.  The  plaintiff  may  then  traverse  the  taking  in  the  close, 
called  &c. ;  but  the  defendant  must  not  traverse  the  place  mentioned  in  the 
declaration,  for  he  has  confessed  his  having  the  cattle  there,  and  avoided  it 
Dyer,  246 ;  Cro.  Eliz.  667  ;  1  Wils.  219 ;  1  Saund.  347  a,  noUs.  (1). 

In  Abercrombie  v.  Parkhurst^  2  Bos.  and  Pull.  480,  the  defendant  avowed 
under  a  demise  of  certain  premises,  <*  whereof  a  certain  close  called  H.  was 
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and  from  thence  hitherto  hath  been,  and  still  is  part  and  parcel/'  into  which  Traverse  of 

he  entered  ai)d  took  posse^bn,  and  then  pleaded,  ^*  and  being  so  possessed  place. 

thereof,  becauscL  the  said  cattle  in  said  declaration  mentioned,  at  the  said 

time,  when  &c.,  were  in  the  said  close  called  H.,  parcel  &c.,  feeding  and 

depasturing  upon  the  grass  and  herbage  of  the  said  D.,  there  then  growing, 

and  otherwise  doing  damage  there  to  the  said  D.,  he  the  said  D.  well  avows 

the  takin§^  of  the  said  cattle  in  the  said  declaration  mentioned,  in  the  said 

close  called  H.,  as  and  for  a  distress  for  the  said  damage  so  done  and  doing 

by  the  said  cattle  there,  and  driving  the  said  cattle  in  the  said  declaration 

mentioned,  in  the  said  close  called  H.,  and^in  and  al6ng  the  said  place  in 

the  said  declaration  mentioned,  in  which  &c.,  in  order  to  impound  the  Mome^ 

<u  he  lawfully  mighty  for  the  cause  aforessud,  and  justly,  &c. ;  and  this,  &c. : 

Wherefore,  &c."    And  on  demurrer  the  avowry  was  held  well  pleaded  by 

the  whole  Court 

NOTES  ON  TRAVERSES  OF  PLACE. 

Where  the  defendant  avows  in  a  place,  which,  on  the  face  of  the ' 
avowry,  appears  to  be  a  difTerent  one  from  that  mentioned  in  the  de- 
claration, he  must  traverse  it.  As  where  the  taking  is  alleged  at  the 
parish  of  St.  Martin^  in  the  Fields,  in  a  place  thelre  called  Maiden 
Lane^  and  the  defendant  says,  in  his  avowry,  that  the  said  place  con- 
tains one  messuage  in  the  parish  o^  St.  PauVs^  Covent  Garden,  the 
avowry  is  ill,  without  a  traverse  of  the  place  in  the  declaration.  2 
Lutw.  1147,1151,  Petree  v.  Duke.  Herein  Replevin  differs  from 
Trespass ;  (or  no  traverse  is  necessary  in  the  latter ;  and  the  plaibtiff  . 
may  make  a  new  assignment ;  but  there  can  be  no  new  assignment 
in  Replevin.  Freem.  238.  If  the  defendant  avows  in  a  place,  which 
apparently  agrees  with  that  in  the  declaration,  but  is  in  fact  different, 
the  plaintiff  must  set  it  right  in  his  bar.  As  where  the  plaintiff  states 
the  taking  in  Blackcuire,  and  the  defendant  says,  the  place  contains  a 
certain  number  of  acres,  and  is  called  Chreenacre^  whereof  the  place 
in  the  declaration  is  parcel,  and  avows  for  damage  feasant  in  his  free- 
hold, &c.,  there,  in  case  Blackacre  and  Greenacre  are  different 
places,  the  plaintiff  may  allege,  that  he  took  the  cattle  in  Blackacre^ 
and  traverse  that  it  is  parcel  of  Greenacre ;  or  if  the  avowry  should 
not  state  Blackacre  to  be  parcel  of  Greenacre,  the  plaintiff  may  de- 
mur, or  he  may  wave  the  defect,  and  traverse  the  talking  in  Green- 
acre. Treverton  v.  Hicks j  Garth.  185.  If  the  parties  agree  in  the 
place,  but  vary  in  the  quantity  of  land  it  contains,  the  plaintiff  may 
state  the  true  quantity  in  his  bar,  and  proceed  in  his  justification  with- 
out any  traverse.     1  Saund.  347,  note  (1.) 

In  aJl  the^  please,  if  the  defendant  would  have  a  return  of  the 
goods,  he  must  avow^  or  make  cognisance ;  for  these  pleas  go  only  to 
the  declaration  and  writ,  and  do  not  disaffirm  the  plaintiff's  property; 
and  the  defendant  must  show  either  a  right  of  possessibn  or  property, 
to  have  a  return.  Co.  Litt.  145  ;  Salk.  93,  FooVs  case ;  1  Esp.  N.  P.  352. 

3.  Limitations. 

Plea.     And  the  said  D.,  by  leave  of  the  Court,  be.,  further  de-  Limitations. 
fends  the  force  and  injury,  when  &x.,  and  saith,  (actio  non^)  because  Plea.  Dft.  did 
he  saith,  that  the  original  writ  of  the  plaintiff  was  issued  on  fcc.,  °***^®i{Jfn 
and  not  before ;  and  that  the  said  D.,  at  any  time  within  (a)  six  §x  years, 
years  next  before  the  issuing  of  the  said  writ  of  tke  plaintiff  in  this  (^^  i^fasg.  stat. 
cause,  did  not  take  the  said  goods  and  chattels  in  the  said  declara-  1786,  ch.  62, 
tion  abovementioned,  or  any  of  them,  as  the  plaintiff  above  thereof  §  ^- 
coniplaiDs  against  him  \    and  this,  &c. :  Wherefore  he  prays  judg- 
ment, (si  a^tio.) 
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LiHXTATzoHs.      Aod  thc  ssld  D.f  by  leave  of  the  Court,  further  defends  4be  force 
2.  The  eanae    and  injury,  when  S^c.,  and  saitb,  (actio  noth)  because  he  saith,  that 
of  action  did     (^q  cause  of  action  of  the  plaintiff,  in  the  declaration  aforesaid  men- 
Se  pit  wiAdn  tioned,  did  not  accrue  to  the  plaintiff  at  any  time  within  «ir  years 
six  yeais.         next  before  the  day  of  the  issuing  the  writ  of  the  plaintiff  in  this 
cause  ;  and  this  he  is  ready  to  verify :  Wherefore  he  prays  judg- 
ment, if  the  plaintiff,  his  action  aforesaid  thereof  against  him  ought 
to  have  or  maintain,  inc.     Maryland,  2  Harr.  548,  549. 

G.  DuvAix. 

Note.— To  these  pleas,  the  plaintiff  may  reply,  that  Ae  iMmdtmt  took 
%nthin  six  yeairs,  &c. ;  and  that  the  catue  of  action  accrved  vntHin  six  years^ 
in  common  form. 

4.  Property. 

Sear*^pcr-  Plea.  And  the  said  D.  comes  and  defends  &c.,  when  8tc., 
ty  intbedftT  and  saidi,  {actio  non,)  because  he  saith,  that  at  the  time  when  the 
See  Lilly»864,  taking  of  the  said  goods  in  the  declaration  aforesaid  is  supposed  to  be, 
r^I'*^^  said  f ^)  ^^®  property  of  the  said  goods  in  the  said  declaration  mentioned 
goods  were  the  was  in  him  the  said  D.,  and  not  in  him  the  said  plaintifi^  as  in  said 
property  of  declaration  is  above  supposed  ;  and  this,  &£c. :  Wherefore  he  prays 
d"^  ^^i^ut  juctgraent,  if  the  plaintiff  his  action  aforesaid  thereof  against  him 
this,  tiiat  diey  ought  to  have,  &;c.   Maryland^  2  Harr.  548.  G.  Duvau^w- 

were  at  the 

time  when  &c.,  the  property  of  the  pit,  as  he  hath  alleged ;  and  this»  &c."    2  Hair.  247. 

Replication.  Repltcatioi/.     And  the  plaintiff  says,  (predudi  non^)  because 

T'^^'S  ^**    ^^  ^y^^  that  the  property  of  the  said  goods,  at  the  time  of  tlie  tak- 

^^        ing  the  said  goods,  was  in  him  the  said  plaintiff,  in  manner  and  form 

as  he  by  his  declaration  aforesaid  above  thereof  hath  alleged  ;  and 

this  he  prays  may  be  inquired  of  by  the  country.    2  Harr.  247 ; 

S.  P.  Rast.  657,  PI.  2.  R,  Rldgelet. 

Plea.  Proper-  Plea.  And  the  said  D.  comes  and  defends  &c.,  when  &c,,  and 
ty  oa stranger.  ^^^^  {actio  non^)  because  he  says,  that  at  the  time  when  the  taJb'ng 
of  the  said  brigantine  called  the  Lark,  and  her  rigging  be.,  is  sup* 
posed  to  be,  the  property  of  the  same  was  in  one  A.  A.  and  B.  B., 
SM.^^*'**^'  <o  witf  at  &c. ;  without  that,  that  the  property  of  the  same  goods 
and  chattels  was  in  the  said  plaintiffs,  as  they  by  the  writ  and  decla* 
ration  above  suppose;  and  tliis,  &c. :  Wherefore  he  prays  judg- 
ment and  a  return  of  the  same  goods  and  chattels  to  be  adjudged  to 
him,  and  for  his  costs.      Essex,  Brown  et  ah  v.  Turdl;  1793. 

E.  Pulling. 

Replication.  And  the  said  plaintifis  say,  {predudi  noti,),  be- 
cause they  say,  that  at  the  time  when  &c.,  the  property  of  the  same 
goods  and  chattels  was  in  them,  in  manner  and  form  as  they  have 
in  their  declaration  aforesaid  alleged  5  and  this  they  pray  may  be  in- 
quired of  by  the  country.  pf.  Dane* 

NoTE« — These  pleas  of  property  may  be  pleaded  in  abatement  as  well  as 
in  bar.  5  Com.  I)ig.  Plead.  3  K.  11 ;  2  Lev.  92;  Sbo.  401 ;  Mod.  Ca.  81  ; 
1  Salk.  5,  94.  ^  No  avowry  or  cognizance  for  return  need  be  made  in  these 
pleas ;  for  they  disaffirm  the  plaintiff^s  property,  and  a  return  follows  of 
course.     WHdman  v.  J^orth^  2  Lev.  92;  1  Esp.  N.  P.  351 ;  6  Ins.  CI.  533. 
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In  ReplefiQ,  the  defendant  pleaded  in  abatement  property  in  a  strang^er ;  Propbrtt.  ' 
and  on  demurrer  it  was  held,  1.  The  defendant  may.  plead  property  in  a 
stranger  in  bar  or  ahaUmeni ;  2.  Where  a  collateral  matter  is  pleaded  in 
abatement,  the  defendant  shall  not  hare  a  return  without  making^  an  avow- 
ry ;  but  where  the  plea  in  abatement  is  to  the  point  of  the  action,  as  prop- 
erty 18,  the  defendant  shall  haye  a  return  without  avowry,  on  account  of 
his  possession,  whether  the  property  be  in  \Rm  or  a  stranger.  Bidcher  y. 
Porter,  Salk.  94. 

.  Plea.     Aod  the  said  D.  comes  and  defends  the  force  and  injury,  Plea,  that  the 
when  &CC.,  and  says,  that  at  the  time  of  taking  one  quarter  part  ^^^  J  '"l 
of  the  said  schooner,  called  the   Hawk,   burthened   about  sixty  in' the  pit  "^^ 
tons,  with  her  boat  and  appurtenances  aforesaid,  above  supposed, 
the  property  of  the  same  goods  and  chattels  was  in  one  A.  A. ; 
without  that^  that  the  property  of  the  same  goods  and  chattels,  at 
the  time  of  taking  them,  was  in  the  said  plaintiff,  as  she,  by  her 
writ  and  declaration  aforesaid,  above  thereof  supposes ;  and  this  he 
b  ready  to  verify :  Wherefore  he  prays  judgment  of  the  writ  and 
declaration  aforesaid,  and  a  return  of  the  goods  and  chattels  afore- 
said to  be  adjudged  to  him,  and  for  his  damages  and  costs.     . 

And  the  said  D.  avows  the  taking  of  the  goods  and  chattels  afore-  Avowiy  for  re- 
said,  and  that  justly,  because  he  says,  that  he  now  is  a  deputy-sheriff  Jj^^*^**^- 
in  and  for  the  said  county  of  &c.,  and  for  a  long  time  beiore,  to  wity  sheriff,  a^' 
ever  since  the  first  day  of  &c.,  was  a  deputy-sheriff  as  aforesaid ;  took  the  goods 
and  that  on  8ic,,  a  pluries  writ  of  execution,  in  due  form  of  law  ^^^of«ccu- 
issuing  from  the  clerk's  office  of  the  Court  of  Slc.^  in  and  for  the  tion. 
said  county  of  Slc.^  on  a  judgment  recovered  by  one  B.  B.  against 
the  said  A.  A.  at  a  Court  of  &c.,  held  at  &c.,  in  and  for  the  said 
coimty  of  &c.,  on  Sic.,  for  the  sum  of  &c.,  damages  and  costs  of 
suit,  which  execution  was  dated  the  day  of  &c.,  and  was  returnable  -^^  avowiy  for 
to  this  Court  of  &c.,  now  holden  at  be.,  in  and  for  the  said  county  return  seems 
of  8ic.,  on  the  day  of  &tc.,  and  delivered  to  him  by  the  said  B.  B.,  necessaiy  in 
to  be  duly  served  and  returned  ;  and  that  the  goods  and  chattels-^  B^pj^.  P. 
aforesaid  were  by  the  said  B.  B's*  attorney,  shown  to  him,  as  the  381. 
property  of  the  said  A.  A.,  which  he  was  accordingly  directed  to 
attach  by  virtue  of  the  said  execution,  which  he  did  take  accordingly 
as  the  said  A.  A's.  property  ;  and  so  the  said  D.  well  avows  the  taking 
aforesaid,  and  prays  lor  a  return  of  the  same  goods  and  chatteli$, 
and  that  he  may  proceed  and  extend  thereon*,  and  sell  the  same  for 
the  purpose  and  towards  satisfying  the  execution.   Clifford  v.  Stevens^ 
Essex,  1790.  E.  Polling. 

Plea.     And  now  the  said  D.  comes  and  defends  &c.,  when  and  K«*»  that  the 
where  &c.,  and  says,  that  at  the  time  when  the  taking  of  the  fall-  ^J^fwid  not 
back  chaise  and  harness  aforesaid  is  supposed  to  be,  the  property  in  the  pit. 
of  the  said  chaise  and  harness  was  in  one  A.  A.,  who  is  now  sur- 
viving and  in  full  life,  to  rvit,  at  &c. ;  without  thaty  that  the  property 
of  the  said  chaise  and  harness  was  in  the  plaintiff,  as  he  by  his  writ 
and  declaration  aforesaid  above  supposes ;  and  this  the  said  D.  is 
ready  to  verify :    Wherefore  he  prays  judgment  of  the  writ  and 
declaration  aforesaid,  and  a  return  of  the  chaise  and  harness  afore- 
said to  be  adjudged  to  him,  and  for  his  damages  and  costs. 
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•  pROTKBXY.  And  to  have  a  return  of  the  said  chaise  and  harness,  the  said  D. 
ATowiy  for  a  well  avows  the  tridng  of  the  same  as  aforesaid,  and  justly,  because 
retuTD.thatdft.  he  says,  that  being  then  and  ever  since  a  deputy-sheriff  as  afotesaid, 
ahei^'^and  ®°^  ^y  ^®  virtue  of  a  certain  writ  of  attachment  sued  out  by  one 
took  the  goods  B.  B.  against  the  said  A.  A.,  returnable  to  the  Court  of  Common 
by  virtue  of  a  Pleas,  holden  at  fcc,,  within  and  for  the  said  county  of  &c.,  bd  8ic., 
ment' uS^cJ"  ^^  ^^^  ^^  ^'  ^'^  attach  and  take  the  said  chaise  and  harness,  as 
terwards  they    the  goods  of  the  said  A.  A.,  to  witf  at  &€.,  on  i&c.,  as  be  tho  said 


were 


taken  in  j)^  lawfully  might  do.  by  virtue  of  the  said  writ,  sued  out  by  the 

execution  oa         .,  t-»    -n^       °r         '•  '      «      r.  j       r  .i__ ?^ ^j  l-^ 


jud^eniin  said  B.  B.  as  aforesaid,  aud  afterwards  of  the  same  writ  and  bis 
the  same  case,  doings  thereon,  the  said  D.  made  return  to  the  same  Court,  to  vfii, 
on  &c.,  and  afterwards,  to  u^,  on  be.,  the  said  chaise  and  harness 
remaining  in  the  custody  of  the  said  D*  by  virtue  of  the  said  attach- 
ment, were  levied  and  taken  by  him  by  virtue  of  a  writ  of  execu- 
tion, dated  on  &cc.,  sued  out  by  the  said  B.  B.,  to  satisfy  the  judg* 
ment  recovered  by  him  upon  his  said  suit  against  the  said  A»A. 
at  the  same  Court,  and  returnable  into  the  clerk's  office  of  the*same 
Courty  in  three  months  next  following  that  date :  Wherefore  he- 
prays  judgment,  and  a  return  of  the  said  chaise  and  harness  to  be 
adjudged  to  him,  kc.    BtUman  v.  Butsoriy  Essex,  17dl. 

S.  Sewall. 
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II.  Avowry. 

.  .  I.  Far  Savage. 

FoRBALVAQB.  AvowRT.  Aud  thc  said  D.  comes  and  defends  the  force  and 
Avowry  for  injury,  when  &;c.,  and  well  avows  the  taking  of  the  goods  and  chat- 
"^odffrom  a  '"  ^®  declaration  aforesaid  above  mentioned,  in  the  said  place 

^ck.'^"^  ^  ^°  which  &(c.,  and  the  detention  thereof  &c.,  and  justly  &c.,  because 
he  says,  that  the  goods  and  chattels  aforesaid,  together  with  certain 
other  goods  and  chattels,  before  the  said  time  when  &c.,  to  iHt,  oo 
iic.f  at  Szic  ,  in  parts  beyond  the  seas,  were  loaded  in  and  upon  a 
certain  ship  called  A.,  of  &c.  aforesaid,  then  floating  in  and  upon 
the  high  sea,  near  the  isle  of  Sic. ;  and  that  the  said  ship,  so  as  afore* 
said  there  floating,  afterwards,  to  tuit,  the  same  day  and  year,  a  great 
storni  there  arose,  and  the  said  ship  on  the  shore  of  the  said  isle, 
to  wity  at  be.,  so  violently  drove,  that  the  same  ship,  and  likewise 
all  the  said  goods  and  chattels  in  the  same  ship  as  aforesaid  then 
loaded,  and  also  all  the  men  and  persons  in  the  same  ship  then  and 
there  being,  were  then  and  there  near  drowned,  and  in  great  danger 
of  being  entirely  lost,  so  that  the  same  men,  and  all  the  other  per- 
sons b.the  same  ship,  who  then  and  there  had,  and  ought  to  have» 
the  care  of  the  said  ship,  or  of  the  goods  and  chattels  aforesaid,  to 
preserve  themselves,  the  said  ship,  together  with  all  the  goods  and 
chattels  aforesaid  then  and  there  in  ibe  same  ship,  deserted  and  left. 
And  the  same  D.  further  says,  that  afterwards,  to  wit^  the  same  day 
and  year,  certain  persons  unknown,  in  the  night  entered  into  the 
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said  ship,  and  certain  goods  and  cbattds,  parcel  of  the  other  goods  For  bai^vaob^ 
and  chattels  above  mentioned,  then  and  tnere  stole,  and  feloniously 
took  and  carried  away ;  of  which  the  said  D.  afterwards,  io  urit^ 
on  &c.,  at  d[rC*,  aforesaid,  having  notice,  and  being  then  ignorant  to 
whom  the  goods  and  chattels  aforesaid  did  then  belong,  and  observ- 
ing that  nobody  did  then  and  there  take  care  to  preserve  them,  and 
the  said  ship  being  in  danger  of  being  broken  in  pieces  and  lost,  to 
preserve  the  goods  and  chattels  aforesaid  in  the  declaration  aforesaid 
above  mentioned,  lest  they  should  be  feloniously  taken  away  or  lost, 
the  same  goods  and  chattels  out  of  the  ship  aforesaid,  into  a  certain 
house  at  the  isle  aforesaid,  with  great  damage,  labor,  and  pains  to 
the  said  D.  and  his  servants,  and  at  a  great  expense  by  him  the  said 
D.^  then  and  there  on  that  account  necessarily  bestowed,  caused  to 
be  removed,  and  them  there  safely  and  securely  caused  to  be  kept  / 

until  &c.  And  the  said  D.  in  fact  says,  that  for  the  said  labor, 
pains,  and  expense,  he  the  said  D.  then  and  there  reasonably  de- 
served to  have  the  sum  of  &c« ;  and  that  afterwards,  to  witj  on  8£c., 
at  Sec.  aforesaid,  the  said  D.,  then  first  knowing  that  the  said  goods 
and  chattels  belonged  to  the  plaintiffi,  gave  notice  to  the  plaintiffs  of 
all  the  premises,  and  then  and  there  required  the  plaintiS  to  pay 
him  the  said  D.  the  said  sum  of  ixc.  for  the  labor,  pains,  and  ex- 
pense aforesaid ;  and  then  and  there  offered  the  plaintiffs  on  the 
payment  thereof,  to  deliver  to  the  plaintiffi  all  the  goods  and  chat- 
tels aforesaid,  in  the  declaradon  aforesaid  mentioned  ;  but  the  plain- 
tiffii  to  pay  the  same  D.  the  said  sum  of  &c.,  or  any  part  thereof, 
then  and  there  absolutely  refused,  and  yet  do  refuse,  although  to  do 
it  the  plaintiffi  often  afterwards  hy  the  said  D.  have  been  required  ; 
wherefore  the  same  D.  took  as  aforesaid,  and  detained  the  same 
goods  and  chattels  until  &cc.,  as  he  well  might ;  and  this  he  is  ready 
to  verify :  Wherefore  he  prays  judgment,  and  a  return  of  the  goods 
and  chattels  aforesaid,  together  with  his  damages,  costs,  and  charges, 
to  be  adjudged  to  him,  &c. 

Baju  And  the  plaintiffi  say,  that  the  said  D.,  for  the  reasons  Bar.  Of  his 
before  alleged,  the  taking  of  the  goods  and  chattels  aforesaid  in  tlie  °^^  w^ong. 
said  place,  in  which  tec.,  ought  not  to  avow  just,  because  they  say, 
that  tne  said  D.  on  tec.,  in  the  declaration  of  them  the  plainti£ 
aforesaid  above  specified,  of  his  own  wrong,  and  without  any  such 
cause  as  by  him  the  said  D.  in  his  avowry  aforesaid  above  alleged, 
in  the  said  place,  in  which  &c.,  took  the  goods  and  chattels  aforesaid 
of  them  the  nlaintifis  in  the  declaradon  of  them  the  plaintiffi  above 
specified,  and  them  unjustly  detained  &c.,  in  manner  and  form  as 
tne  plaintifis  in  their  declaration  aforesaid  against  him  complain ;  and 
this  they  pray  may  be  inquired  of  by  the  country.  2  Lilly,  Ent. 
349,  350. 

2.  Damage  Feasant. 

AvowBT.     And  the  said  D.  comes  and  defends  &c.,  when  8ic.,  Damage 
and  well  avows  the  taking  of  the  catfte  aforesaid  in  the  said  place,  "^J^^^t 
where  the  taking  aforesaid  is  supnosed,  4o  be  just,  because  he  says,  ^^  cattle  were 
that  the  said  place  doth,  and  at  tne  time  when  the  taking  aforesaid  doing  damage 
is  above  supposed,  did  contain  in  itself  ten  acres  widi  the  appurte-  '^®,'3*JIf'£e 

dft. 
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Dakaok  nances,  which  ten  acres  with  the  appurtenances,  are,  and  at  the  tune 
FKASAirr.  Qjc  jfjg  taking  of  the  cattle  aforesaid,  were  the  >atZ  arid  freehold  of  the 
(a)  An  avowry  said  D. ;  and  because  the  cattle  aforesaid,  at  the  said  time  when  &c., 

nature'ofa^de-  ^^^^  ^  ^^®  ^^^^  ^\^ce  where  &c.,  feeding  upon  the  grass  there 
dandon,  need  growing,  and  doing  damage  there,  the  said  D.  well  avows  the  taking 
not  be  aveired.  of  the  catde  aforesaid,  in  the  place  where  &tc.,  and  that  justly,  for 
"^e^^t  way  ^^  damage  so  done  as  aforesaid ;  {a)  and  this  &c, :  Wherefore  he 
seems  to  con-  prays  judgment,  and  a  return  of  said  cattle,  together  with  his  dam- 
J*"d«>*^e/e-  ages,  costs,  and  charges,  by  him  &c.  expended,  to  be  adjudged  to 

Ae  words,  ^     '^>"™>  *W5.  J 

"  as  aforesaid/'  without  any  averment,  or  further  conclusion.    1  Saund.  347,  note  (T.) 

Replication.  Bar.  And  the  plaintifTsaith,  that  the  said  D.  ought  not  to  avow  the 
wu'and^i^l.  ^^^"8  of  the  cattle  aforesaid,  in  the  said  place  where  8jc.,  to  be  just, 
hold.  because  he  says,  that  the  said  ten  acres  of  land  with  the  appurte- 

nances, are,  and  at  the  time  when  &(c.,  loere  the  soil  and  freehold  of 
the  said  plaintiff,  and  not  the  soil  and  freehold  of  the  said  D.,  as  the 
said  D.  bath  above  alleged  ;  and  this  he  prays  may  be  inquired  of 
by  the  country. 

Note. — **  This  is  an  aDomalous  case ;  it  being  against  the  Common  mle  of 
pleading  to  say,  his  toil  and  freehold^  generally  ;  for  it  applies  as  well  to  an 
estate  in  tail,  or  for  life,  as  to  an  estate  in  fee ;  and  if  the  avowant  be  seised 
either  in  tail  or  for  life,  he  ought  regularly  to  show  the  commencement  of 
it.  1  Ld.  Raym.  333.  But  as  this  form  has  prevailed  in  avowries  ever  since 
the  time  of  Hen.  6  at  leFst,  the  Courts  allow  it.  Bro.  Avowrie,  80 ;  Owen, 
5 1.  Still,  however,  to  say,.(^ia<  he  is  seisedy  generally,  without  sayii^  of  what 
estate,  is  bad  on  special  demurrer.  2  Lutw.  1231 ;  S.  C.  Carth.  9 ;  1  Lid. 
Raym.  332 ; "  1  Saund.  347,  note  (6.)  See  precedents,  Rast.  Ent  565, 
568,  560;  Go.  Ent.  600;  Vet.  Intr.  94;  3  Brown,  267,  390;  6  Ins.  CI.  528. 
In  some  entries,  the  replication  concludes  with  a  traverse  and  veri£k;ation ; 
and  the  rejoinder  takes  issue  on  the  soil  and  freehold.  This,  however, 
seems  unnecessary. 

Avowry  by  AvowRT.     And  the  said  D.,  by  A.  A.  his  guardian,  here  in  Court 

m^^Usown  admitted,  comes  and  defends  Sic.,  when  Sic.,  and  the  said  D.,  in 
ligfht,  and  as  his  own  proper  right,  well  avows,  and  as  bailiff  of  B.  B.,  C.  C,  and 
^1he^f^*S^  D.  D.,  well  acknowledges  the  taking  of  the  said  cow  in  the  said 
^  fearant  '  place,  called  Sic.,  as  by  the  said  plaintiff  alleged^  and  justly,  because 
the  said  D.  says,  that  the  said  place,  where  the  said  taking  of  the 
said  cow  is  supposed  to  have  been,  contains  Sic.  acres,  and  long  be- 
fore, and  at  the  time  of  the  taking  of  the  said  cow,  was  the  soU  and 
freehold  of  the  said  B.  B.,  C.  C,  D.  D.,  and  D.,  and  at  the  time  of 
the  said  supposed  taking,  and  long  before,  the  said  place  where  Sic., 
was  inclosed  with  a  legal  and  sufficient  fence }  and  because  the  said 
cow,  at  the  time  of  the  said  supposed  taking,  was  in  the  said  place 
where  &c.,  feeding  down  the  grass  in  the  same  then  growing,  and 
doing  damage  there,  the  said  D.,  in  his  own  proper  right,  well  avows, 
and  as  bailiff  of  the  said  B.  B.,  C.  C,  and  D.  D.,  well  acknowledges 
the  taking  of  the  said  cow  in  the  said  place  where  Sic.,  and  justly 
Sic.,  so  doing  damage  there ;  and  this  he  is  ready  to  verify  :  Where- 
fore he  prays  judgment,  and  a  return  of  the  said  cow,  with  the 
damages,  costs,  and  expenses,  in  this  behalf  sustained,  to  be  adjudg- 
ed to  him.  S.  Sewall. 

*     •  Note. — In  CuUy  v.  Spearman^  the  defendant  avowed,  that  A.  A.  was 

^  seised  in  fee  of  sewn  vshdivided  eighth  parts  of  the  locus  in  quoy  and  demtsed 
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to  tbe  defendant,  who  took  the  cattle  damag;e  feaiant.    And  on  demurrer,  Damaos 
it  was  holden  bad.    For  one  tenant  in  common  cannot  avow  alone  for  tak-  wzabaht, 
ing  cattle  damage  feasant,  but  he  ought  also  to  make  cognizance  as  bailiff 
of  his  companion.    And  in  this  case,  the  defendant  should  have  made  cog- 
nizance as  bailiff  of  the  other  eighth  part,  and  deduced  a  title  in  some 
person.   2  Hen.  BL386;  5  Com.  Dig.  Plead.  (3  E.  21.) 

Cognizance.  And  the  said  D.  comes  and  defends  &c.,  when  ?°?*^.^^* 
&c.,  and  as  bailiff  of  one  A.  A.,  well  acknowledges  the  taking  of  the  a.  A^ who  had 
said  horse  in  the  said  place  in  which  be.,  and  justly  &c.,  because  soU  and  free- 
he  says,  that  the  said  place,  called  &c.,  in  which  the  taking  of  the  ^^' 
said  horse  is  above  supposed  to  be  done,  contains,  and  at  the 
said  time  of  the  taking  oi  the  said  horse,  did  contain  in  itself  &c. 
acres  of  pasture  with  the  appurtenances,  in  &c.,  whereof  a  certain 
place,  called  be.,  containing  100  acres  of  pasture  with  the  appur- 
tenances, next  adjoining  to  a  certain  other  place,  called  bfc.,  on  the 
south  side,  is,  and  at  the  said  time  when  &c.,  and  also  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  was  parcel ; 
which  said  100  acres  of  pasture  .with  the  appurtenances,  are,  and  at 
the  said  time  of  the  taking  of  the  said  horse,  were  the  proper  soil 
and  freehold  of  the  said  A.  A. ;  and  because  the  ^^id  horse  of  the 
said  plaindff,  at  the  said  time  when  &c.,  was  in  the  said  100  acres 
of  pasture  with  the  appurtenances,  eating  up  the  grass  there  grow- 
ing, and  doing  damage  there  to  the  said  A.  A.,  he  the  said  D.,  as 
bailiff  of  die  said  A.  A.^  and  by  his  command,  at  the  said  time  when 
&c.,  took  and  distrained  the  said  horse,  in  the  said  100  acres  of 
pasture  with  the  appurtenances,  so  as  aforesaid  doing  damage  there 
be. ;  and  this  he  is  ready  to  verify  :  Wherefore  he  prays  judgment, 
and  a  return  of  the  said  horse,  together  with  his  damages,  costs,  and 
charges,  by  him  about  his  suit  in  that  behalf  expended,  to  be  ad- 
judged to  him,  &c.     Potter  v.  Korth^  1  Saund.  347. 

Norrs.^ — ^If  the  defendant  sajs,  ^  he  weU  avowg^"  instead  of  "  weU  cuiknowl- 
edgtMy^*  it  is  but  matter  of  form.     Wheadon  t.  Sugg^  Cro.  Jac.  373. 

CoeNizANCE.  And  the  said  D.  and  E.  come  and  defend  be.,  Cocd»mce. 
idien  &c.,  and  as  bailiffi  of  A.  A.  and  B.  B.,  well  acknowledge  the  j^J^^^. 
taking  of  the  said  catde  in  the  said  places  in  which  be.,  and  jusdy 
&c.,  because  they  say,  that  the  said  places  in  which  the  taking  of 
the  said  cattle  is  above  supposed  to  be  done,  called  be.,  do  contain, 
and  also  at  the  said  time,  when  the  taking  of  the  said  catde  is  above 
supposed  to  be  done,  did  contain  500  acres  of  land  and  500  acres  of 
moor  with  the  appurtenances,  in  be. ;  which  said  500  acres  of  land 
and  500  acres  of  moor  are,  and  also  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  were  parcel  of  the  manor  of  be.,  in 
the  said  county,  of  which  said  manor  with  the  appurtenances,  the 
said  A.  A.  and  B.  B.  long  before  the  time,  when  the  taking  of  the 
said  cattle  is  above  supposed  to  be  done,  in  the  said  places  in  which 
be.,  and  also  at  the  said  time  when  be.  were  seised  in  their  de- 
mesne as  of  fee ;  and  because  the  said  cattle,  at  the  said  time  when 
&c.,  were  in  the  said  places  in  which  be.,  eating  up  the  grass  of  the 
said  A.  A.  and  B.  B.  lately  there  growing,  and  doing  damage  there, 
they  the  said  D.  and  E.,  as  bailiffi  of  the  said  A.  A.  and  B.  B.,  at 
the  said  time  when  &c.,  well  acknowledge  the  taking  of  tbe  said 
cattle  in  the  said  places  in  which  &C*,  and  justly  Sicr,  so  doing 
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damage  there ;  and  this  they  are  ready  to  vertfy  :  Wherefore  the^ 
pray  judgmeDt,  and  a  return  of  the  said  cattle,  together  with  their 
damages,  costs,  and  charges,  by  them  about  their  suit  in  this  behalf 
expended,  according  to  the  form  of  the  statute,  to  be  adjudged  to 
them,  &c.     Hoskins  v.  RMnSf  2  Saund.  321* 

Bar.  And  the  plaintiff,  protesting  that  the  place  where  &cc.,  is 
not,  and  at  the  time  when  &;c.,  was  not  the  soil  and  freehold  of  the 
said  A.  A.,  as  the  said  D.  hath  above  in  his  plea  in  bar  alleged,  for 
plea  says,  that  the  said  D.  die  taking  of  the  said  cattle  in  the  phce 
where  Sec.,  ought  not  to  justify,  because  he  says,  that  at  the  time  of 
the  taking  aforesaid  in  the  place  where  &;c.,  the  said  D.  was  not  the 
bailiff  of  the  said  A.  A.,  as  the  said  D.  hadi  above  pleaded  m  bar ; 
and  this  he  is  ready  to  verify :  Wherefore,  inasmuch  as  the  said  D. 
doth  acknowledge  the  taking  of  the  catde  aforesaid,  in  the  place 
where  &cc.,  (be  plaintiff  prays  Judgment,  and  a  return  of  the  sdd 
catde,  and  damages,  occasioned  by  the  taking  aforesaid  of  the  said 
catde,  to  be  adjudged  to  him,  with  costs. 

cattle  albie«dd;  voithaut  tku,  that  the  said  D.,  at  the  Ome  of  the  taking  afon- 
of  die  said  A.  A.,  as  the  said  D.  hath  above  alleged."  &c. 

Replication.  And  the  said  D.,  as  before,  says,  that  hm  the  sliid 
D*  at  the  said  dme  when  be.,  was  the  bailiff  of  the  said  A.  A.,  '«s 
be  hath  above  in  his  cognisance  aforesaid  alleged ;  and  of  diis  lie 
puts  hirafielf  on  the  country. 

NoTS. — **  It  is  sufficient  for  the  defendant  in  his  oognizance  to  say,  ^n- 
erally, « as  bailiff  of  A.  A.,'  without  showing'  his  authority ;  and  a  subsequent 
assent  by  A.  A.  to  the  distress,  amounts  to  an  authority,  as  much  aa  if 
he  had  previously  directed  the  defendant  to  distrain.  Bro.  Travene,  3 ; 
4  Mod.  378 ;  11  Mod.  112.  Therefore,  if  he  make  cospuzance,  as  bailiff  of 
the  kingf,  he  need  not  allege  a  patent  Bro.  Bailifi^  2.  Or  to  a  corporation, 
he  need  not  aU<^  a  de^  or  say  it  was  by  their  command.  3  Lev.  107. 
In  Replevin,  the  being  baUiff  may  be  traversed,  for  whatever  canse  the 
distress  is  taken.  There  is  some  contradiction  in  the  books  upon  this  aub- 
ject.  All  the  cases  agree,  that  in  Trespass  quare  dauntm  fregUy  if  the 
defendant  justify  as  bailiff  of  A.  A.,  in  whom  the  defendant  alleges  the  free* 
hold  to  be,  the  plaintiff  cannot  traverse  the  being  bailiff  because  that  wonld 
be  an  admission  of  the  freehold'  being  in  A.  A.,  and  not  in  the  plaintiff^ 
which  is  sufficient  to  bar  his  action,  whether  the  defendant  were  bailiff  or 
not.  33  Hen.  6.  3 ;  1  Roll.  Rep.  46 ;  1  Salk.  107 ;  a  C.  11  Mod.  112.  And 
some  of  the  cases  hold,  that  the  being  bailiff  is  not  traversable  in  Replevin, 
as  Cro.  Eliz.  14 ;  Roll  Rep.  46 ;  1  Ld.  Raym.  233.  In  other  cases,  a  dif- 
ference is  taken  between  a  cognizance  for  reniy  and  one  for  damagtJeagtmU  ; 
in  the  former  case,  the  being  bailiff  is  said  not  to  be  traversable,  but  in  the 
latter  it  is.  1  lid.  Raym.  310 ;  S.  C.  1  Salk.  410 ;  1  Ld.  Raym.  405.  But  it 
was  adjudged  in  TrevUian  t.  Pyne^  (11  Mod.  112;  &  C.  1  Salk.  107,)  on 
consideration  of  the  authorities,  and  seems  now  to  be  settled  law,  that  in 
Bepleoin  or  Trespoisjar  taking  goodt^  the  plkintiff  may  traverse  the  de- 
fendant's being  bailiff;  for  though  A.  A.  had  a  right  to  take  the  cattle, 
yet  a  stranger,  who  had  no  authority  from  him,  has  no  right,  and  is  there- 
fore liable.  1  Balk.  107.  And  it  is  the  same  thing,  whether  the  distress 
he  for  rent,  or  any  other' cause.  In  33  Hen.  6.  3,  held  traversable  in  avow- 
ry for rsfU;  in  3  Lev.  20,  for  a  rent  charge  ;  1  Leon.  60,  for  rent;  2  Leon. 
196 ;  and  in  1  Ld.  Raym.  310,  it  is  admitted  to  be  traversable  when  for 
datnage/etuanL^    1  Saund.  347,  c.  note  (4.)    Com.  Dig.  Plead.  (3  K.  14.) 

C^jg^^^to  Cognizance.  And  the  said  D.  comes  and  defends  &c.,  when 
tskfng  caWaL  '^*»  ^^  ^  bailiff  of  A*  A.,  well  acknowledges  the  taking  of  the 
chattels  hi  the  Cattle  aforesaid,  in  the  same  place  in  which  &c.,  justly,  because  he 
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saith^that  the  same  A.  A.,  at  the  same  time  wherein  the  taking  of  Damaob 
the  cattle  and  chattels  aforesaid  is  supposed  to  be  done,  and  long  ■'>^"'^- 
before,  was  seised  of  100  acres  of  wood  with  the  appurtenances,  ^^*^'^^^" 
called  T.,  otherwise  W.,  in  Sic.,  in  his  demesne  as  of  fee ;  and  be-  was  bailiff  to 
cause  the  same  thorns  before  the  same  time  in  which  &c.,  were  A.  A.,  and  be- 
growing  in  the  same  100  acres  of  wood,  unul  the  plaintiff  the  same  ^^S^fL^^^ 
thorns  m  the  same  100  acres  of  wood  in  his  own  vn-an^  cut,  and  the  tfaonu  in  the 
same  so  cut,  upon  the  same  cart  leadened  to  carry  away  from  the  pjace&c.,with 
same  100  acres  of  wood,  and  the  cattle  aforesaid  the  same  time  in  cat^^the  dft. 
which  &c.,  the  same  cart  so  with  thorns  from  the  same  100  acres  ende%Voaredto 
of  wood  were  drawing,  and  the  grass  there  growing  eating,  and  J?**®?®j?;l?2 
doing  damage  there,  the  said  D.,  as  bailiff  of  the  said  A;  A.,  the  same  his  utile  &c. 
time  in  which  &c*9  came  unto  the  same  100  acres  of  wood  to  take  into  the  high- 
and  impound  the  cattle  and  chattels  aforesdd,  for  the  cause  afore-  ^^  ^'^JSti 
said,  and  the  plaintiff,  perceiving  the  coming  of  the  said  D.,  the  the  dft^  thete 
same  cattle  from  thence  unto  the  same  5)lace,  called  the  Queen's  toolcthem.  * 
r,  in  which  bc«,  chased,  and  the  said  chattels  .carried,  and 
D.  the  catde  and  chattels  aforesaid  presently  followed,  and 
the  same  then  and  there  took  and  detained,  for  the  cause  aforesaid, 
until  &EC.»  as  to  him  it  was  lawful ;  and  this  he^is  ready  So  verify : 
Wherefore  he  prays  judgment,  and  a  return  of  the  cattle  and  chat- 
tels aforesaid,  to  be  adjudged  to  him,  &c. 

Bab.    And  the  plaintiff  saith,  that  the  said  D.,  as  bailiff  of  the  said  Bar,  that  B.  B. 
A.  A.,  for  the  reason  before  alleged,  ought  not  justly  to  acknowledge  J"  !^Jc'  c 
the  taking  of  the  catde  and  chattels  aforesaid  in  the  same  place  y^  ^^  ^   * 
in  which  &c.,  because  he  saith,  that  long  before  the  same  time  of  the  seised  of  eo 
taking  of  those  catde  and  chattels  done,  one  B.  B.  was  seised  of  the  J^  ^^^f^ 
manor  of  M.  with  the  appurtenances,  in  &c.,  whereof  60  acres  of  the 'pit  tooic 
pasture,  called  C.  T.,  otherwise  C.  wood,  in  &c.,  are,  and  at  the  the  thons  in 
same  time  in  which  &c.,  and  also  fronuthe  time  whereof  the  memory  J^^JJJ^* 
of  man  'is  not  to  the  contrary,  were  parcel,  in  his  demesne  as  of  fee ;  ^^  -^^^  a 
and  being  so  seised  thereof,  before  the  same  time  in  which  &c.,  of  trayeneof  die 
such  his  estate,  thereof  died  seised ;  (a)  after  whose  death,  the  JJJ'J^^  ^^ 
manor  aforesaid  with  the  appurtenances,  whereof  bc«,  descended  to 
one  C.  C,  as  son  and  heir  of  the  said  B.  B. ;  whereby  the  same  j*2ntof tiUehi 
C.  C.  afterwards,  and  before  the  said  time  in  which  d:.c.,  into  the  b.  B.  seems 
same  manor  and  the  appurtenances,  whereof  be.,  entered,  and  was  whoDy  unne- 
thereof  seised  in  his  demesne  as  of  fee ;  and  the  same  C-  C.  being  ^fo^'c.^c.* 
so  seised  thereof,  the  plaintiff  afterwards,  and  before  the  same  time  was  sufficient^ 
in  which  be.,  as  servant  of  the  same  C.  C,  and  by  his  command, 
the  thorns  aforesaid,  in  the  said  60  acres  of  pasture  late  growing, 
cut,  and  the  same,  so  there  cut,  upon  the  cart  aforesaid  put,  to  carry 
them  away  from  the  same  60  acres ;  and  the  cattle  aforesaid  were 
drawing  the  cart  aforesaid,  so  leadened  with  thorns,  from  the  same 
6G  acres  of  pasture,  until  the  same  D.  the  same  day  and  year  &c., 
at  <&c.,  in  the  same  place,  called  the  Queen's  highway^  took  the 
same  cattle  and  chattels  of  the  plaintiff,  and  them  unjustly  detained 
&c.,  as  he  hath  above  complained ;  unthout  this^  that  the  plaintiff  cut 
the  same  thorns  in  the  same  100  acres  of  wood,  called  T.,  otherwise 
W.,  in  &c.,  as  the  said  D.  hath  above  alleged ;  and  this,  be. : 
Wherefore,  for  that  ^e  said  D«  hath  acknowledged  the  taking  of 


464  REPLEVIN. 

Dakags         the  said  catde  and  chattels  in  the  same  place  in  which  &c.,  the 


wKABAirr. 


plaintiff  prays  judgment,  and  his  damages,  he. 


supplication.  REPLICATION.     And  the  Said  D.,  as  before,  saith,  that  the  plain- 

the  tw^ne!^   tiff  cut  the  thoms  aforesaid  in  the  same  100  acres  of  wood,  caUed 

T.,  in  (&c.,  as  he  hath  above  alleged  ;  and  of  this  he  puts  himself 

upon  the  country.     Heme's  Plead.  771,  772. 

NoTX. — The  statement  of  title  in  the  inducement  of  the  bar  seems  wholly 
impertiDent ;  for  it  does  not  appear,  that  the  places  were  the  same ;  and 
the  har  of  de  tua  mjuria^  with  (he  trayerse  in  the  text,  would  have  broi^t 
it  to  the  material  issue.  The  title  in  the  inducement  was  certainly  not 
traversable. 

Bar  tosYowiy  Baiu  Add  the  said  plaintiff  says,  that  the  said  D.,  for  the  reason 
ssn^Sat^it.  b^^or^  alleged,  the  taking  of  the  gelding  aforesaid  in  the  said  place 
had  right  of  where  be,  ought  not  to  avow  just,  because  by  protesting,  that  the 
SS™^*!" ****  same  place  where  &c.,  at  the  time  when  &c.,  was  not  the  freehold 
^^^'  of  the  said  D.,  as  above  thereof  is  supposed,  for  plea,  nevertheless, 

^  the  same  plaintiff  says,  that  long  before  the  said  time  of  the  taking 
of  the  gelding  aforesaid,  in  the  place  in  which  &c.,  as  also  at  the 
said  time  when  &c.,  he  the  said  plaintiff  was  seised  of  and  in  one 
i^a^?  MO  •  in^ssuage,  and  200  acres  of  land  with  the  appurtenances,  in  &c.,  in 
2  Sauqd.  82o/  ^^  demesne  as  of  fee ;  and  that  he  the  said  plaintiff,  and  all  those 
whose  estate  the  same  plaintiff  then  had  of  and  in  the  said  messuage 
and  200  acres  of  land  with  the  appurtenances,  at  the  said  time  when 
be,  and  also  from  time  immemorial,  have  had,  and  for  all  the  time 
aforesaid  have  been  accustomed,  and  ought  to  have  common  of  pasture 
in  the  said  place  in  which  &c.,  for  all  their  horses  and  beasts  in  and 
upon  their  tenements  aforesaid,  levant  and  couchant,  from  &c.,  until 
&c.,  yearly  and  every  year,  as  to  their  tenements  aforesaid  belong- 
ing and  appertaining ;  by  reason  whereof  the  plaintiff  after  8z;c.,  and 
before  &c.,  te  loitj  on  8£c.,  the  gelding  aforesaid,  in  the  declaration 
aforesaid  above  specified,  then  being  the  proper  gelding  of  him  the 
plaintiff,  upon  his  tenements  aforesaid,  levant  and  couchant,  into  the 
said  place  in  which  &x^.,  ta  have  his  common  there  put,  as  he  well 
might ;  and  the  said  D.  die  said  gelding  so  in  the  said  place  in  which 
&c.,  put,  feeding  on  the  grass  there  growing,  and  using  the  commoa 
of  pasture  of  him  the  said  plaintiff,  thereafterwards  at  the  said  time 
when  be.,  to  mty  Slc^  at  &c.,  in  the  said  place  in  which  &c.,  took, 
and  that  gelding  unjustly  detained,  in  manner  and  form  as  the  said 
plaintiff  above  against  him  complains;  and  this,  &£C. :  Wherefore,  be. 

Replication.  REPLICATION.     And  the  Said  D.,  ab  before,  says,  that  the  sud 

Tniveraiiig  the  17  acres  of  pasture  with  the  appurtenances,  are,  and  at  the  time 
ri^of  com-  ^hen  be.,  were  the  soil  and  freehold  of  him  the  said  D.,  as  he  h«h 
above  alleged ;  without  that^  that  the  said  plaintiff,  and  all  those 
whose  estate  he  at  the  said  time  when  be.,  had  of  and  in  the  said 
messuage  and  tenements  aforesaid,  at  the  said  time  when  &c.,  and 
also  from  time  immemorial  have  had,  and  have  been  accustomed, 
and  ought  to  have,  common  of  pasture  in  the  said  place  in  which 
be.,  for  all  their  horses  and  beasts  in  and  upon  their  tenements  afore- 
said with  the  appurtenances,  levant  and  couchant  from  be.,  to  &c., 
yearly  and  every  year,  as  to  their  tenements  aforesaid  belongbg  and 
appertaining,  as  tiie  said  plaintiff  hatii  above  thereof  alleged ;  and 
this,  be. :  Wherefore,  &c.,  a  return,  be. 
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Rejoinder.     And  the  said  plaintiff,  as  before,  says,  that  he,  and  Damaoe 
all  whose  estate  he  at  the  said  time  when  &c.,  had  of  and  in  the  ^'^^^^'^' 
messuage  and  tenements  aforesaid,  at  the  time  when  &c.,  and  also  Rejoinder  and 
from  time  immemorial  have  had,  and  have  been  accustomed,  and  lithto?com-   ' 
ought  to  have  common  of  pasture  in  the  said  place  in  which  &»;.,  i^n. 
for  all  their  horses  and  beasts  in  and  upon  the  tenements  aforesaid, 
levant  and  couchant,  from  &c.,  until  Sec.,  yearly  and  every  year,  as 
to  their  tenements  aforesaid  belonging  and  appertaining,  in  manner 
and  form  &;c. ;  and  this  he  prays,  &;c.     Lilly,  Ent.  368. 

Note. — ^<' There  is  a  difference  between  an  action  by  a  commoner  for  dh- 
tucbance  of  his  common,  and  a  plea  bj  him  justifying  under  a  right  of  com- 
mon to  an  action  of  Trespass  claugum/regit^  or  an  avowry,  damage  feasant, 
la  the  former  case,  it  is  not  necessary  for  the  plaintiff  to  set  out  in  his 
declaraUon  any  title  to  the  ooraraon,  either  by  prescription  or  otherwise, 
bat  only  to  allege,  that  he  is  possessed  of  certain  land  &c.,  and  by  reason 
thereof  has  a  right  of  common  in  such  a  place  for  his  commonable  cattle, 
levant  and  couchant  upon  his  land,  and  the  defendant  disturbed  him,  where- 
by the  plaintiff  could  not  enjoy  his  common  in  so  ample  a  manner  as  he 
ought  to  have  done.  2  Ld.  Raym.  1250  ;  3  Wils.  280,  458.  But  in  a  plea 
justifying  under  a  right  of  common,  the  defendant  must  set  out  his  title  to 
the  common  specially,  by  showing  a  seisin  in  fee  of  the  land,  to  which  he 
claims  A  -right  of  commoiii  either  in  himself  or  in  some  others,  under  whom 
he  derives  title,  then  prescribing  in  a  que  estate  for  a  right  of  common,  in 
the  manner  mentioned  in  the  text.  Orinstead  v.  Marlowe,  4T.  R.  718; 
Cro.  Car.  549.  Indeed,  where  the  right  of  common  is  only  inducement,  it 
is  held  sufficient  for  the  defendant  to  allege,  that  he  is  possessed;  as  where 
the  justification  is,  an  escape  from  a  common  into  the  place  in  which  &c., 
thxongh  defect  of  fences,  which  the  plaintiff  is  bound  to  repair,  or  an  escape 
from  the  defendant's  own  close.    Yelv.  75."     1  Saund.  346,  note  (2.) 

In  pleading  a  comnx>n  of  pasture,  it  is  not  necessary  to  allege  in  express 
terms,  whether  it  be  common  appendant,  appurtenant,  or  in  ^ross ;  but  the 
Court  will  judge  of  it  from  the  nature  of  the  right  claimed.  J^tugrane  v. 
Ca««,Wille8,319. 

If  the  plaintiff  is  a  lessee  for  years,  he  must  allege  a  seisin  in  his  lessor, 
who  has  the  fee,  and  prescribe  in  him  and  all  those  qtiorum  status  &c.,  and 
then  derive  the  title  to  himself;  for  if  he  alleges  prescription  in  himself,  it 
is  bad.    Cro.  Car.  599. 

To  such  a  prescription,  the  defendant  may  reply,  de  son  tort,  with  a  trav- 
erse of  the  prescription,  or  with  a  traverse  of  the  levancy  and  couchancy, 
for  this  goes  to  the  gist  of  the  justification,  where  the  common  is  claimed 
for  cattle  levani  and  couchant.  R.  Win.  Ent.  972 ;  6  Mod.  115 ;  1  Salk.  169. 

For  the  law  in  bars  of  this  nature,  see  Com.  Dig.  (3  K.  25.)  2  Hen.  Bl. 
4 ;  6  T.  R.  748 ;  Co.  Litt  113  b;  1  Saund.  24,  note  (4.)  346,  note  2.  And  in 
Willes,  638,  the  mode  of  pleading  where  cattle  are  taken  for  a  surcharge. 

Avowry.     And  the  said  D.  comes  and  defends  the  wrong  and  Avowiy,  that 
injury,  when  &c.,  and  well  avows  the  taking  of  the  said  mare  in  the  ^c^^^whwe 
said  declaration  mentioned,  in  the  said  place  in  which  &c.,  justly  &c.  by  demise, 
Stc.,  because  he  says,  that  A.  A.  long  before,  and  at  the  said  time  statingjhe 
when  &c.,  was  seised  of  and  in  the  said  place  in  which  &c.,  with  ^^^J^^g  ^am- 
the  appurtenances,  in  his  demesne  as  of  fee/  and  being  so  seised,  he  age  feasant, 
the  said  A.  A.  long  before  the  said  time  when  &c.,  to  wit^  on  &c., 
demised  the  said  place  in  which  &c.,  with  the  appurtenances,  to 
one  B.  B.,  now  deceased,  to  have  and  to  hold  the  said  place  in 
which  &c.,  with  the  appurtenances,  to  the  said  B.  B.,  for  one  whole 
year  from  thence  next  ensuing,  and  fully  to  be  complete  and  ended,  • 
and  so  from  year  to  year,  for  so  long  a  time  as  it  should  please  the 
said  A.  A.  and  the  said  B.  B. ;  by  virtue  of  which  demise,  he  the 
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Damagb  said  B.  B.  afterwards,  and  long  before  the  said  time  when  &c., 
FEAVANT.  ^^  ^^^  Qjj  j|jg  same  day  and  year  aforesaid,  entered  into  the  said 
place  in  which  &c.,  with  the  appurtenances,  and  became  and  was 
possessed  thereof  for  the  said  time ;  and  being  so  possessed  thereof, 
he  the  said  B.  B.  afterwards,  and  long  before  the  said  time  when 
he.,  to  iffit,  on  the  same  day  and  year  last  aforesaid,  demised 
the  said  place  in  which  &c.,  with  the  appurtenances,  to  the  said  D^ 
to  have  and  to  hold  the  said  place  in  which  ^c,  with  the  appurte- 
nances, unto  the  said  D.  for  one  whole  year  from  thence  next 
ensuing ;  by  virtue  whereof,  he  the  said  D.  afterwards,  and  long 
before  the  said  time  when  &c.,  to  trti,  on  the  same  day  and  year 
last  aforesaid,  entered  into  the  said  place  in  which  be.,  with  the 
«  appurtenances,  and  became,  and  until,  and  at  the  said  time  when 

&;c.,  was  possessed  thereof;  and  because  the  said  mare  in  the  said 
declaration  mentioned,  at  the  said  time  when  &c.,  was  wrongfully 
and  injuriously  in  the  said  place  in  which  &c.,  and  was  eating  and 
depasturing  the  grass  there  then  growing,  and  doing  damage  there, 
he  the  said  D.  well  avows  the  taking  of  the  said  mare  in  the  said 
place  in  which  &x;.,  and  justly  &c.,  for  and  in  the  name  of  a  distress 
for  the  said  damage,  so  by  the  said  mare  then  and  there  done  and 
doing  to  the  said  JD. ;  and  this,  &c« :  Wherefore  he  prays  judgment, 
and  a  return  of  the  said  mare  to  be  adjudged  to  him,  &c. 

F.  Bower* 

Bar.  Acknowi-      Bar.     And  the  plaintiff,  as  to  the  said  avowry  of  the  said  D.  by 
mifeioSedft'  ^^^  above  made,  says,  that  he,  notwithstanding  any  thing  in  the  said 
states  that  the  avowry  contained,  ought  not  to  avow  the  taking  of  the  said  mare  of 
dft.  demised     the  plaintiff  in  the  said  declaration  mentioned,  in  the  said  place  in 
to^ihl^pU-faiid  which  fac.,  to  be  just  &c.,  because  he  says,  that  true  it  is,  that  the 
the  pit.  put  his  said  A.  A.  was  seised  of  and  in  the  said  place  in  which  <&c.,  with 
cattle  in  the     the  appurtenances,  in  his  demesne  as  of  fee,  as  the  said  D.  has  in 
wd*^&!c.*^^  *°    his  said  avowry  alleged,  and  that  being  so  seised,.he  the  said  A.  A. 
demised  the  said  place  in  which  &c.,  with  the  appurtenances,  to  the 
said  B.  B.,  as  in  the  said  avowry  is  also  alleged ;  and  that  he  the 
said  B.  B.  afterwards  demised  the  said  place  in  which  &c.,  with 
the  appurtenances,  to  the  said  D.,  as  in  the  said  avowry  is  also 
alleged ;  and  that  he  the  said  D.  entered  into  the  said  place  in  which 
&c.,  with  the  appurtenances,  in  manner  and  form  as  the  said  D. 
hath  above  in  his  avowry  alleged  ;  for  plea  in  this  behalf,  the  plain- 
tiff further  says,  that  long  before  the  said  time  when  &c.,  and  dtiring 
the  term  so  demised  by  the  said  B.  B.  to  the  said  IX,  to  wUy  on 
&x;.,  at  &tc.,  he  the  said  D.  demised  the  said  place  in  which  be., 
with  the  appurtenances,  to  the  plaintiff,  to  have  and  to  hold  the 
same  to  the  plaintiff  from  &c.,  until  and  upon  &c.,  then  next  coming, 
and  fully  to  oe  complete  and  ended,  at  and  under  a  certain  rent,  to 
be  therefor  paid  by  the  plaintiff  to  the  said  D. ;  by  virtue  of  which 
said  demise,  he  the  plaintiff  long  before  the  said  time  when  Sic^ 
to  wit,  on  the  same  day  and  year  last  aforesaid,  entered  into  die  said 
place  in  which  &c.,  with  the  appurtenances,  and  became,  and  untfl, 
and  at  the  said  time  when  &c.,  was  possessed  thereof,  and  being  so 
possessed  thereof,  he  the  plaintiff  afterwards,  and  during  the  con- 
tinuance of  the  said  demise  from  the  said  D.  to  the  plaintiff,  made 
as  aforesaid,  and  before  the  said  time  when  &c.,  to  wit,  on  &c.. 
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put  the  said  mare,  in  the  said  declaration  mentioned,  in  the  said  Damage 
place  in  which  fac.,  to  feed  and  depasture  on  the  grass  there  tlien  *"«^»j^t. 
growing,  and  which  said  mare  was  in  and  upon  the  said  place  in 
which  be.,  feeding  and  depasturing  on  the  grass  then  and  there 
growing,  from  thence  until  the  said  D.  of  his  own  wrong,  at  the  said 
time  when  &c.,  being  during  the  continuance  of  the  said  demise 
from  the  said  D.  to  the  plainaff  made  as  aforesaid,  at  &c.  aforesaid, 
took  the  said  mare  in  tne  said  declaration  mentioned,  in  and  upon 
the  said  place,  in  which  Sec,  in  manner  and  form  as  the  plaintiff 
hath  above  thereof  complained  against  him ;  and  this,  he. :  Where- 
fore, inasmuch  as  the  said  D.  bath  above  acknowledged  the  taking  of 
the  said  mare  in  and  upon  the  said  place  in  which  &c.,  he  the  plain- 
tiff prajs  judgment,  and  bis  damages,  by  reason  of  the  taking  and  s 
unjustly  detaining  the  sai(^  mare,  to  be  adjudged  to  him,  he. 

Edward  Law. 

Replication.    And  the  said  D.,  as  to  the  said  plea  of  the  plain-  RepUcaUon. 
tiff  by  him  above  pleaded  in  bar  to  the  said  avowry  of  the  said  D.,  J^®  to^JJc^pn 
by  hJm  above  made,  says,  that  he,  notwithstanding  any  thing  in  that  on  a  coDditioni 

Elea  contained,  ought  not  to  be  barred  from  having  and  maintaining  ^^  had  been 
is  said  avowry  against  him  the  plaintiff,  because  he  says,  that  true  [h?time^hcn 
It  is,  that  he  the  said  D.  demised  to  the  plaintiff  the  said  place  in'  &c. 
which  &c.,  with  the  appurtenances,  and  that  the  plaintiff  thereupon 
entered  into  the  same,  in  manner  and  form  as  the  plaintiff  hath  in 
his  said  plea,  by  him  above  pleaded  in  bar,  alleged  ;  but  the  said 
D.  further  savs,  that  the  said  detnise  so  made  by  the  said  D.  to  the 
plaintiff  as  aforesaid,  was  made  by  him  the  said  D.  to  tlie  plaintiff, 
m  consideration  of  a  certain  sum  of  money  paid  for  the  same  by  the 
plaintiff  to  the  said  D.,  and  upon  this  express  proviso,  condition,  and 
agreement,  that  is  to  say,  that  if  any  cattle  of  and  belonging  to  one 
C.  C,  of  &c.,  should  be  turned  into  said  place,  in  which  £c.,  with 
the  appurtenances,  to  feed  and  depasture  there,  that  then,  and  in 
such  case,  the  said  demise  so  made  by  the  said  D.  to  the  plaintiff, 
should  be  from  thenceforth  wholly  void,  and  cease,  and  be  deter- 
mined ;  and  that  thereupon  and  immediately  from  and  after  the 
repayment  by  the  said  D.,  to  the  plaintiff,  of  the  said  sum  of  money 
so  paid  by  the  plaintiff  to  the  said  D.,  upon  the  granting  of  the  said 
demise,  and  in  consideration  of  the  same,  then  that  it  should  and 
might  be  lawful  to  and  for  him  the  said  D.,  to  re-enter  in  and  upon 
the  said  place,  in  which  be.,  with  the  appurtenances,  and  to  have, 
hold,  re-possess,  enjoy,  and  retain  the  same  as  his  own  former  estate, 
without  any  regard  being  had  to  the  said  demise  thereof,  so  made  by  the 
said  D.  to  the  plaintiff;  to  which  said  proviso,  condition,  and  agreement, 
so  made  as  aforesaid  at  the  time  of  tlie  granting  such  demise  of  the  said 
place,  in  which  &c.,  to  the  plaintiff,  he  the  plaintiff  fully  assented. 
And  the  said  D.  further  saith,  that  after  the  making  of  the  said  de- 
mise and  agreement,  so  made  as  aforesaid,  and  after  the  entry  of  the 
plaintiff  into  and  upon  the  said  place,  in  which  &c.,  and  so  demised 
to  him  in  manner  and  upon  the  proviso,  condition,  and  agreement 
aforesaid,  and  during  the  continuance  of  the  said  demise  so  made  by 
the  said  D.,  to  the  plaintiff  as  aforesaid,  and  long  before  the  said 
time,  when  &c.,  to  wit^  on  fac.,  divers  cattle,  to  mt^  one  cow  &c., 
of  and  belonging  to  the  said  C.  C,  were  turned  into  the  said  place, 
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Damaob         in  which  he.,  and  were  then  and  there  fed  and  depastured  there,  with 
FEASArr.        ^jjg  privilege,  consent,  and  license  of  him  the  plaintiff,  and  thereup- 
on the  said  demise,  so  made  by  the  said  D.  to  the  plaintiff  as  afore- 
«»  said,  became  wholly  void,  and  ceased,  and  determined,  to  wU^  at 
&c.      And  the  said  D.  further  says,  that  the  said  demise,  being 
so  void,  and  ceased,  and  determined  as  aforesaid,  in  manner  and  by 
reason  of  the  premises  last  aforesaid,  he  the  ssud  D.,  afterwards,  and 
before  the  said  time,  when  be.,  to  wUj  on  the  same  day  and  year 
last  aforesaid,  at  be.,  tendered  and  offered  to  pay  to  the  plaintiff 
the  said  sum  of  money  so  paid  by  the  plaintiff  to  the  said  D.,  upon 
the  granting  of  the  said  aemise,  so  made  as  last  aforesaid,  and  in 
consideration  of  the  same,  and  then  and  there  requested  the  plain- 
%  tiff  to  accept  and  receive  the  same  from  him,  but  the  plaintiff  then 

and  there  wholly  refused  so  to  do.  And  the  said  D.  further  says, 
that  he  the  said  D.,  after  such  tender  and  refusal  aforesaid,  and 
before  the  said  time,  when  be.,  to  wity  on  the  same  day  and  year 
last  aforesaid,  re-entered  into  and  upon  the  said  place,  in  which  be., 
with  the  appurtenances,  and  then  and  there  became  re*possessed 
thereof,  and  had  held,^  retained,  and  enjoyed  the  same,  and  hath 
continually  from  thenceforth  hitherto  had,  held,  retained,  re-possess- 
ed, and  enjoyed  the  same,  as  he  lawfully  might  for  the  cause  afore- 
said ;  and  oecause  the  said  mare,  in  the  said  declaration  mentioned, 
after  such  tender  and  refusal,  and  re-entry  by  the  said  D.  as  afore- 
said, into  and  upon  the  said  place,  in  which  be.,  to  wit^  at  the  said 
time,  when  be.,  was  wrongfully  and  injuriously  in  the  said  place, 
in  which  be.,  eating  up  and  depasturing  the  grass  there  growing, 
and  doing  damage  Uiere,  he  the  said  D.  well  avows  the  taking  of  the 
said  mare  in  the  said  place,  in  which  be.,  and  justly  be.,  for  and 
in  the  name  of  a  distress  for  the  said  damages,  so  by  the  said  mare 
then  and  there  done  and  doing  to  the  said  D.,  in  the  said  place,  in 
which  be. ;  and  this,  be. :  Wherefore,  be.     8  Went.  25,  28. 

Mr.  Croupton. 

NoTE.-*«(  There  is  a  difference  between  a  justification  to  an  uctionoi 
Trespass,  and  an  avowry  or  cog^Disance.  In  Trespass,  it  is  sufficieot  for  th& 
defendant  to  alieg^e  in  bis  plea  matter  to  excuse  tbe  trespass ;  but  in  Re-> 
ple?in,  the  avowant,  or  person  making-  cognisance,  is  in  the  nature  of  a 
plaintiff;  for  he  is  to  have  a  return ;  and  therefore  the  avowry  or  cog^nis- 
ance,  which  is  in  the  nature  of  a  declaration,  must  show  a  good  title  in  om- 
fis6u«,  and  contain  sufficient  matter  to  entitle  him  to  a  return.  Chiodmati  v. 
•^y'*^»  Telv.  148*  Thus  in  Trespass  for  amerciament,  the  defendant  need 
only  show,  that  he  had  a  warrant,  and  justify  by  it;  but  in  Replevin,  the 
avowry  in  such  case  ought  to  aver  in  fact,  that  the  plaintiff  committed  the 
offence,  for  which  he  is  amerced,  because  he  is  an  actor,  and  can  recover 
only  on  the  merits.  Carth.  74 ;  1  Salk.  107 ;  7  Rep.  25  a."  1  Saund.  347  b, 
note  (3.) ;  1  Saund.  346  d,  note  (2.) 

In  Trespass,  it  is  sufficient  to  justify  under  a  posseuiony  if  the  title  dou 
not  come  in  quution,  Cro.  Car.  138  ;  Yelv.  74.  But  in  Replevin,  it  is  not 
sufficient  for  a  defendant  to  plead  generally  that  he  is  seised,  he  must  show 
of  what  estate.  2  Lut.  123 1.  If  it  be  a  particular  estate,  he  must  show  iu 
commencement,  and  derive  it  from  the  fee.  This  rule  wasconfinned  in  the 
late  case  of  Haickini  v.  Ecklesy  2  Bos,  &  Pull.  359,  where,  in  lUplemn,  the 
defendant  pleaded,  that  he  was  ponessed  of  a  messuage  with  commoa 
appurtenant,  and  that  the  plaintiff's  cattle  were  damage  feasant  on  the 
common,  aud  concluded  in  bar  without  praying  a  return.  And  the  Court 
seemed  to  be  of  opinion,  that  the  plea  was  bad  for  not  alleging  title.  /MA 
•ote  (a.) ;   Com.  Dig.  Plead.  (C.  41,  43 ;)  (E.  10, 19,  20.)    But  if  TnspoMg 
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had  been  brought,  if  would  have  been  sufficient  for  the  defendant  to  8ay>  he  Damags 
w^postesaed  of  the  dose^  and  justify  damage  feasant.    2  Salk.  643 ;  2  Mod.  feasakcb. 
70 ;  3  Mod.  132 ;  2  Hen.  Bl.  530. 

^  It  is  usual  in  arowries  to  say,  that  the  place  contains  a  certain  number 
of  acres ;  but  it  does  not  seem  necessary  ;  for  perhaps  the  spot  of  ground, 
where  the  taking  was,  has  no  particular  name,  but  is  part  of  a  waste  or 
field  not  distinguished  into  parts  by  names ;  in  which  case,  it  is  enough  for  . 
the  plaintiff  in  his  declaration  to  mention  the  name  of  the  whole  field,  and 
for  the  defendant  to  say,  that  he  was  seised  in  fee  of  a  certain  number  of 
acres  in  the  said  place,  where  &c,  and  so  justify.  Ruled  on  special  demur- 
rer. 2  Lut  1231,  cited  in  Silly  v.  DaUy^  1  Ld.  Raym.  332."  1  Saund. 
347  d,  note  (5.) 

Bab.     And  the  plaintiff,  as  to  the  said  avowry  of  the  said  D.,  by  Bar.    That  the 
him  above  made,  says,  that  notwithstanding  any  thing  in  that  avowry  pl^^e  &c.,  lies 
above  alleged  by  the  said  D.,  he  the  said  D.  ought  not  to  avow  the  ^^^^^ 
taking  of  the  said  cattle  in  the  said  field  or  place  called  A.,  in  ed  by  the  pit., 
which  fcc.,  to  be  iust,  because  he  the  plaintiff  says,  that  the  said  field  "»^  ***  ^^^ 
or  place  called  A.,  now  lietb,  and  at  the  said  time,  when  fac.,  did  ^e^edTO  or"^ 
lie,  and  from  time  whereof  the  memory  of  man  is  not  to  the  contra-  fence  between, 
ry,  hath  lain  contiguous,  and  next  adjoining  on  one  side  thereof,  to  a  7^^^  ^  ^^ 
certaii)  field  or  place  called  B.,  situate  and  being  in  &c.,  and  sepa-  to  repair  and 
rated  and  divided  therefrom  by  a  certain  hedge  or  fence,  and  in  keep  shut,  and 
which  said  hedge  or  fence  long  before,  and  at  the  said  time  when  *!i^"*^ 
8ic.,  there  was,  and  still  is,  a  certain  gate  and  gateway,  leading  from  Spen,the°cattte 
and  out  of  the  said  field  or  place  called  B.,  into  the  said  field  or  escaped,  from 

Elace  caDed  A.,  in  which  8cc.     And  the  plaintiff  says,  that  the  said  ^^^^  'dft*^ 
).,  and  all  other  the  tenants  and  occupiers  of  the  said  field  or  place  ^.    ^      '* 
called  A.,  in  which  &c.,  for  the  time  being,  from  time  whereof  &;c.,  (a)  a  prescrip- 
(a)  have  repaired  and  maintained,  and  have  been  used  and  accus- tion  to  repair 
tomed  to  repair  and  maintain,  and  still  of  right  ought  to  repair  and  *®®°*"  '^^der 
maintain,  the  said  gate  or  gateway  in  the  said  hedge  or  fence,  be-  Ma^!stat. 
tween  the  said  field  or  place  called  A.,  in- which  &c.,  and  the  said  1785,  ch.  52. 
place  or  field  called  B.,  as  often  as  occasion  hath  required,  and  to 
keep  the  said  gate  or  gateway  in  the  said  hedge  or  fence,  shut  and 
fastened,  to  prevent  the  escape  of  cattle  from  and  out  of  the  said 
field  or  place  called  B.,  into  the  said  field  or  place  called  A.,  in 
which  Ssc.     And  the  plaintiff  further  says,  that  before  and  at  the 
said  time,  when  &;c«,  he  the  plaintiff  was  possessed  of,  and  in  the 
said  field  or  place  called  B.,  and  being  so  possessed  thereof,  he  the 
plaintiff,  a  little  before  the  said  time,  when  &z;c.,  put  the  said  cattle, 
m  the  said  declaration  mentioned,  the  same  being  the  proper  cattle 
of  him  the  plaintiff,  into  the  said  field  or  place  called  B.,  to  feed  and 
depasture  the  grass  there  then  growing  and  being,  as  it  was  lawful 
for  him  to  do  for  the  cause  aforesaid.     And  the  plaintiff  further 
saith,  that  afterwards,  and  a  little  before  the  said  time  when  &^.,  be- 
cause the  said  gate  in  the  said  hedge  or  fence,  between  the  said  field 
or  place  called  A.,  in  which  bc,j  and  the  said  field  or  place  called 
B.,  was  open,  and  not  shut  and  fastened,  the  said  cattle  in  the  said 
declaration  mentioned,  at  the  said  time  when  &c.,  strayed  and  went, 
without  the  knowledge  and  against  the  will  of  the  plaintiff,  from  and 
out  of  the  said  field  or  place  called  B.,  into  the  said  field  or  place 
called  A.,  in  which  8tc.,  and  were  there,  for  and  by  reason,  and  on 
the  account  aforesaid,  until  the  said  D.,  of  his  own  wrong,  and  be- 
fore the  plaintiff  had  notice  of  the  said  escape,  at  the  said  time  when 
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Daxaqb  &c.,  took  the  said  cattle  there,  and  uDJustly  detained  tbem,  against 
FSASAjrr.  sureties  and  pledges,  until  &c.,  in  manner  and  form  as  the  plaintiff 
hath  above  complained  against  him  the  said  D. ;  and  this,  &c. : 
Wherefore,  inasmuch  as  the  said  D.  hath  above  acknowledged  the 
taking  of  the  said  catde  in  the  said  declaration  mentioned,  in  the 
said  place  in  which  &c,,  the  plaintiff  prays  judgment,  and  his  dam- 
ages, by  reason  of  the  taking  and  unjust*  detaining  thereof,  to  be 
adjudged  to  him,  Ssc. 

2.  Bar.  Pit  And  the  plaintiff,  for  further  plea  in  this  behalf,  as  to  the  said 
""^  ^^"f  ^^owry  of  the  said  D.,  by  him  above  made,  by  leave  &c.  says,  that 
c^l^ous^  notwithstanding  any  thing  in  that  avowry  above  alleged,  he  the  said  D. 
closes,  and  ought  not  to  avow  the  taking  of  the  said  catde  m  the  said  field  or 
^"^la  A?**'  place  called  A.,  in  which  fac.,  to  be  just,  because  he  the  plaintiff 
fence  between,  says,  that  the  said  fiel^  or  place  called  A.,  in  which  be.  now  lieth, 
wbich  was  and  at  the  said  time  when  &c.,  did  lie,  and  from  time  wheregf  &c. 
rp«Q^Sie*^  hath  lain  contiguous  and  next  a^oining  on  one  side  thereof  to  a  cer- 
dft,  whereby  tain  Other  field  or  place  called  H.,  situate  and  being  in  be.,  and  sep- 
the  cattle  es-  arated  and  divided  therefrom  by  a  certain  hedge  or  fence,  and  in 
^L^dose  ^  ^bich  said  hedge  or  fence  long  before,  and  at  the  said  time  when 
to  Uiedft's,  Ssc., 'there  was  and  still  is  a  certain  gate  or  gateway,  leading  from 
^^  and  6vii  of  the  said  field  or  place  called  B.,  into  the  said  field  or 

place  called  A.,  in  which  &c.  And  the  plaintiff  further  says,  that 
before  and  at  the  said  time  when  &c.,  he  the  plaintiff  was  possessed 
'  of,  and  in  the  said  last  mentioned  field  or  place  called  B.,  and  being 
so  possessed  thereof,  he  the  plaintiff,  a  litde  before  the  said  time 
when  &c.,  put  the  said  catde  m  the  said  declaration  mentioned  be., 
being  the  proper  catde  of  him  the  plaintiff,  into  the  said  field  or 
place  called  B*,  to  feed  and  depasture  the  grass  there  then  growing 
and  being,  as  it  was  lawful  for  him  to  do,  for  the  cause  last  afore- 
said. And  the  plaintiff  further  saith,  that  because  afterwards,  and  a 
litde  before  the  said  time  when  be.,  the  said  D.  had  wrongfully,  and 
without  the  privity  or  knowledge  of  the  plaintiff,  caused  the  said 
gate  in  the  said  hedge  or  fence,  so  separating  and  dividing  the  said 
field  or  place  called  A.,  in  which  be.,  and  the  said  last  mentiooed 
field  or  place  called  B.,  to  be  set  open,  and  because  the  said  gate 
was  all  the  said  time  when  &c.,  so  open,  the  s^id  catdd  in  the  s^d 
declaration  mentioned,  at  the  said  time  when  be.,  strayed  and  went 
without  the  knowledge  and  against  the  will  of  the  plaintiff,  from  and 
out  of  the  said  field  or  place  called  B.,  into  the  said  field  or  place 
called  A.,  in  which  be.,  and  were  there,  for  and  by  reason,  and  on 
the  account  last  aforesaid,  unul  the  said  D.,  of  his  own  wrong,  and 
before  he  the  plaintiff  had  notice  of  the  said  last  mentioned  escape, 
at  the  said  dme  when  &c.,  took  the  said  catde  there,  and  unju^y 
Retained  Uiem,  against  sureties  and  pledges,  until  be.,  in  manner 
and  form  as  the  plaintiff  hath  above  complained  against  him  ;  and 
this,  be. :  Wherefore,  be.  G»  Rookb-. 

Reptication,  ,  REPLICATION.  And  the  said  D.,  as  to  the  said  plea  of  the 
iMttr«te^  plaintiff  by  him  first  above  pleaded  in  bar  to  the  said  avowry  of  the 
way  &c.,  tray-  Said  D.,  by  him  above  made,  says,  that  notwithstanding  anv  thing  by 
enes  the  lidit  the  plaintiff  in  that  plea  above  alleged,  he  ought  not  to  be  barred 
keep^ut^e  ^^"^  avowing  the  taking  of  the  catde  in  the  said  place  m  which  bc.^ 
gate,  &c 
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to  be  just,  because  he  says,  that  true  it  is,  that  the  said  field  or  place  Dabcagb 
called  A-,  in  which  &c.  lies,  and  at  the  said  time  when  8tc.,  did  "^»^^''- 
lie,  and  from  time  whereof  &c«,.hath  lain  contiguous  and  next  ad- 
joining on  one  side  thereof,  to  the.  said  field  or  place  called  B.,  sit- 
uate and  being  in  &c.,  and  separated  and  divided  therefirom  by  a 
certam  hedge  or  fence,  and  in  which  said  hedge  or  fence  long  be- 
fore and  at  the  said  time  when  &c.,  there  was,  and  still  is  a  certain 
gate  and  gateway,  leading  fi'om  and  out  of  the  said  field  or  place 
called  A.,  in  which  be.,  as  the  plaintifi*  hath  in  his  said  plea  in  bar 
in  that  behalf  above  alleged  ;  but  the  said  D.  further  says,  that  the 
said  cattle,  at  the  said  time  when  &ic.,  were  wrongfully  and  injuri- 
ously in  the  said  place  called  A.,  in  which  &c.,  feeding  and  depas- 
turing on  the  grass  there  then  growing,  and  doing  damage  there, 
in  manner  and  form  as  the  said  D.  hath  in  his  said  avowry  above 
alleged  ;  without  thisj  that  the  said  D.,  and  all  other  the  tenants  and 
occupiers  of  the  said  field  or  place  called  A.,  in  which  &c.,  for  the 
time  being,  from  time  whereof  &c.,  have  repaired  and  maintained, 
and  been  used  and  accustomed  to  repair  and  maintain,  and  still  of 
right  ought  to  repair  and  maintain  the  said  gate  or  gateway  in  the 
said  hedge  or  fence  between  the  said  field  or  place  called  A.,  in 
which  &c«,  and  the  said  field  or  place  called  B,,  as  often  as  occa- 
sion hath  required,  and  to  keep  the  q^id  gate  or  gateway  in  the  said 
hedge  or  fence  shut  and  fastened,  to  prevent  the  escape  of  cattle 
from  and  out  of  the  said  field  or  place  called  B.,  into  the  said  field 
or  place  called  A.,  in  which  &c.,  as  the  plaintiff  hath  in  his  afore- 
said plea  in  bar  in  that  behalf  alleged ;  and  this,  be. :  Where- 
fore, &c. 

And  the  said  D.,  as  to  the  said  plea  of  the  plaintiff  by  him  lastly  2.  Replication, 
above  pleaded  in  bar  to  the  aforesaid  avowry  of  the  said  D.  by  him  ^h®  ^*^® 
above  made,  says,  that  he  notwithstanding  any  thing  by  the  plaintiff  in  ^ly  iiTtiSe 
that  plea  above  alleged,  ought  not  to  be  barred  from  avowing  the  place  &c., 
taking  of  the  said  cattle  in  the  said  place  in  which  Sec.,  to  be  just,  ^J!J^^j^* 
because  he  says,  that  true  it  is,  that  the  said  field  or  place  in  which  left  open  by 
8z;c.  lies,  and  at  the  said  time  when  &ec.  did,  and  from  time  whereof  defendant, 
he.,  hath  lain  contiguous  and  next  adjoining  on  one  side  thereof, 
to  the  said  field  or  place  called  B.,  situate  and  being  in  &c.,  and 
separated  and  divided  therefrom  by  a  certain  hedge  or  fdnce,  and  in 
which  said  hedge  or  fence,  long  before  and  at  the  said  time  when 
&c.,  there  was  and  still  is  a  certain  gate  and  gateway,  leading  from 
and  out  of  the  said  field  or  place  called  B.,  into  the  said  field  or 
place  called  A.,  in  which  8cc.,  as  the  plaintiff  .hath  in  his  said  plea 
in  bar  in  that  behalf  above  alleged ;  but  the  said  D.  further  says, 
that  the  said  cattle  at  the  said  time  when  &ec.,  were  wrongfully  and 
injuriously  in  the  said  place  called  A.,  in  which  Sec.,  feeding  and 
depasturing  on  the  grass  there  then  growing,  and  doing  damage 
there,  in  manner  and  form  as  the  said  D.  haUi  in  his  said  avowry 
above  alleged ;  without  this,  that  the  said  cattle  at  the  said  time 
when  Szc.,  strayed  and  went  from  and  out  of  the  said  field  or  place 
called  B.,  into  the  said  field  or  place  called  A.,  in  which  Sec.,  by 
reason  and  on  account  of  the  said  D.,  having  caused  the  said  gate 
in  the  said  hedge  or  fence,  so  separating  and  dividing  t;he  said  field 
or  place  called  B.,  and  the  said  field  or  place  called  A.,  in  which 
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Damags         %[c.^  to  be  set  open,  as  the  plaiotifi*  badi  in  his  said  last  plea  ia  bar 

FBASAifT.        above  alleged ;  and  this  he  is  ready  to  verify  :  Wherefore  he  prays 

judgment,  and  a  return  of  the  said  catde,  together  with  his  damages 

and  costs,  according  to  the  form  of  the  statute  be.,  to  be  adjudged 

to  him^  &;c'.     8  Went.  28,  32.  S.  Lawrence. 

Note. — ^The  rejoinders  took  issue  on  the  traverses ;  and  on  trial  at  the 
assises,  1789,  a  verdict  before  Boiler  J.  was  given  for  the  plaintiff.  8  Went 
32. 

Bar.   The  Bar.     And  for  further  plea  in  bar  in  this  behalf,  the  plaintiff,  by 

place  where     leave  &c.,  says,  that  he  the  said  D.,  {advoc.  noUf)  because  he  says, 
uous  to Tdofe  ^^^'  ^^®  s^*^  place  in  which  &c,,  now  is,  and  from  time  whereof 
possessed  bv    &c.,  hath  lain  contiguous  and  next  adjoining  to  a  certain  close  or 
one  B.  B.  who  pjete  of  land,  situate,  lying,  and  being  in  the  parish  of  8ic.,  called 
pit.  to  put  his    A.,  and  that  the  said  D.,  and  all  other  the  tenants  and  occupiers  of 
cattle  in  the     the  said  close,  now  of  the  said  D.,  in  which  8z;c.,  for  the  time  being, 
said  dose,  and  f^^j^  jjjjjg  whereof  8tc.,  hitherto  of  right  ought  to  have  maintained 
by  defect  of     ^nd  repaired,  and  until  the  neglect  thereof  hereinafter  next  mention- 
dh's.  fences,     ed,  have  been  used  and  accustomed  to  maintain  and  repair,  and 
that  the  said  D.  of  right  ought  to  maiqtaiu  and  repair  the  fence  be- 
tween the  said  close  of  the  said  D.,  in  which  &c.,  and  the  said  close 
or  piece  of  land  called  &a).,  when,  and  as  often  as  occasion  hath 
required,  to  prevent  the  escape  of  cattle  out  of  the  said  close  or 
piece  of  land  called  bc.^  into  the  said  close  in  which,  &cc.     And 
the  plaintiff  further  says,  that  one  B.  B.,  long  before  the  said  time 
when  iic,j  was  and  stiU  is  lawfully  possessed  of  and  in  the  said  close 
or  piece  of  land  called  S^.,  and  being  so  possessed  thereof,  he  the 
said  B.  B.,  a  litde  before  the  said  time  when  be.,  to  vnt^  on  &c., 
at  be.,  gave  leave  and  license  to  the  plaintiff  to  feed  and  depasture 
his  said  cattle  in  the  said  close  or  piece  of  land  called  be. ;  where- 
fore he  the  plaintiff,  a  litde  before  die  said  time  when  be.,  to  wU^  on 
the  same  hc.^,  put  and  turned  his  said  catde  into  the  said  dose  or 
piece  of  land  called  be.,  to  feed  on  and  depasture  the  grass  th^re 
then  growing  and  being,  as  it  was  lawful  for  him  to  do  for  the  cause 
last  aforesaid,  and  the  same  remained  there,  for  the  cause  aforesaid, 
by  the  license  of  the  said  B.  B.  until  the  escape  thereof  hereinafter 
mentioned  j  and  because  the  said  fence  between  the  said  common 
or  waste  called  be.,  and  the  said  close  of  the  said  D.,  called  be., 
in  which  be.,  was  ruinous,  broken  down,  insufficient,  and  in  decay, 
for  want  of  necessary  repairing  and  amending  thereof,  the  said  cattle 
of  the  plaintiff,  in  the  said  declaration  mentioned,  a  little  before  the 
time  when  be.,  escaped  out  of  the  said  common  or  waste  called 
be.,  into  the  said  close  in  which  be.,  through  the  defect  of  that 
fence,  and  were  there  for  the  cause  aforesaid,  until  the  said  D., 
of  his  own  wrong,  at  the  said  time  when  be.,  took  the  said  catde,  in 
the  said  declaration  mentioned,  there  and  them  unjusdy  detained 
against  be.,  and  in  manner  and  form  as  the  plaintiff  hath  above  thereof 
complained  against  him ;  and  this,  be. :  Wherefore,  since  the  said 
D.  hath  above  acknowledged  the  taking  of  the  said  catUe,  in  the  said 
declaration  mentioned,  in  the  said  place  in  which  bc«,  the  plaintiff 
prays  judgment,  and  his  damages,  by  the  taking  and  unjusdy  detain- 
ing of  the  said  catde,  in  the  said  declaration  mentioned,  to  be  ad- 
judged to  him,  &c. 
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Replication.   And  the  said  D.  says,  that  he,  notwithstanding  8cc.,  Damage 
and  because  protesting  that  the  said  B.  B.  did  not  give  leave  and  ^^^^^J- 
license  to  him  the  plaintiff,  to  feed  and  depastiire  the  said  cattle  in  protesUnMhat 
the  said  close  or  piece  of  land  called  inc.,  in  manner  and  form  as  the  pit.  had  do 
the  plaintiff  hath  above  in  pleading  alleged ;    for  plea,  neverthe-  Wcense,  that 
less,  in  this  behalf,  he    the  said  D.  says,  that  the  said  fencq  be-  In  good7cp^, 
tween  the  said  close  in   which  &c.,   and   the  said  common  or  and  the  pit.  ' 
waste,  called  &c.,  mentioned  to  be  maintained  and  repaired  by  wilfully  broke 
the  said  D.,  and  all  other  the  tenants  and  occupiers  of  the  said  '    ^^°' 
place  in  which  &c«,  before  the  said  time  when  &c.,  was  in  good 
and  su£Scient  repair,  and  that  he  the  plaintiff,  a  little  before  the 
said  time  when  Sec.,  wilfully,  wrongfully,  and  injuriously  broke  down, 
felled  down,  prostrated,  and  destroyed  the  said  fence  of  the  said 
close  in  which  &c.,  in  divers  parts  and  places  thereof,  by  reason  of 
which  said  fence  of  the  said  close  in  which  &c.,  being  so  broke 
down,  felled  down,  prostrated,  and  destroyed,  and  caused  and  pro- 
cured to  be  broke  down,  felled  down,  prostrated,  and  destroyed  by 
the  plaintiff  as  aforesaid,  the  cattle  of  the  plaintiff,  so  put  into  the 
said  common  or  waste,  called  <&c.,  to  feed  and  depasture  on  the 
grass  there  growing,  as  in  the  said  plea  above  pleaded  mentioned, 
erred  and  escaped  from  and  out  of  the  said  common,  through  the 
said  parts  and  places  in  the  said  fence  so  wilfully,  wrongfully,  ond 
injuriously  broke  down,  felled  down,  prostrated,  and  destroyed  as 
aioresaid,  unto  and  into  the  said  place  in  which  &c.,*^and  were  there- 
by, and  through  the  plaintifi^s  own  wrong  and  injury,  doing  damage 
to  the  said  D.,  until  the  said  D.  took  the  said  cattle,  for  and  in  the 
name  of  a  distress  for  the  said  damage  so  done  and  doing  there> 
as  in  his  said  avowry  is  mentioned,  and  detained  them,  until  the 
same  cattle,  at  the  complaint  of  the  plaintiff ,  were  replevied^  as  it  was 
lawful  for  him  the  said  D.  to  do ;  and  tiiis,  &£c. :  Wherefore,  &c. 
8  Went.  54,  66. 

Bab.    And  the  plaintiff  says,  that  the  said  D.,  notwitlistanding  ^^  ^^  ^?°5:.ir 

■  •        li*  A         1  I  .  i.i«  /•!       zance  as  btfilin 

any  thing  before  alleged,  ought  not  to  ^vow   the  taking  of  the  ofB.B.,  that 
said  cattle  in  the  said  place  in  which  &c.,  to  be  just,  because  he  A., A.  was  seis- 
says,  that  long  before  the  said  time  when  the  taking  of  the  said  u'^jS'^^S  ^'^y'^ 
cattle  is  supposed  to  be  done,  and  at  the  same  time  when  &c.,  one  the  pit.  liceDse 
A.  A.  was  seised,  and  yet  is  seised  of  and  in  the  said  place  in  to  put  his  cat- 
which  &c.,  in  his  demesne  as  of  fee,  and  the  same  A.  A.  being  so  a^tri'T^^^^^ 
seised  thereof,  before  the  said  time  when  &c.,  gave  leave  to  the  the  freehold 
plaintiff  to  put  his  said  cattle  into  the  said  place  in  which  &c.,  to  wasinthcdft. 
feed  on  and  depasture  the  grass  there  then  growing ;  .by  virtue  of 
which  license,  the  plaintiff  afterwards,  to  wit^  at  the  said  time  when 
&c.,  put  his  said  cattle  into  the  said  place  in  which  Szx:.,  to  de- 
pasture the  grass  there  then  growing,  and  the  said  cattle  at  the  said 
time  when  &>c.,  were  in  the  said  place  in  which  Sec.,  depasturing 
the  grass  there  then  growing,  which  the  said  D.  afterwards,  to  tvit^ 
on  the  day  and  year  in  the  said  declaration  above  specified  &c., 
at  A.  aforesaid,  in  the  said  place  in  which  &c.,  took  the  said  cattle 
of  him  the  plaintiff,  and  them  unjustly  detained  &c.,  as  the  plain- 
tiff above  complains  against  him ;  ivithout  that^  that  the  said  place 
in  which  &c.,  was  the  soil  and  freehold  of  the  said  B.  B.,  as  the 
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Damaob         said  D.  hath  above  alleged  ;  and  this,  be. :  Wherefore,  inasmuch  as 

FKASANT.        jjjg  gaij  i)^  jjj^g  above  acknowledged  the  taking  of  the  said  catde  in 

the  said  place  in  which  &c.,  the  plaintiff  prays  judgment,  and  his 

damages,  because  of  the  taking  and  unjustly  detaining  of  the  said 

cattle,  to  be  adjudged  to  him,  £c. 

Replication,  REPLICATION.     And  the  said  D.  says,  as  before,  that  the  said 

that  the  free-  place  in  whicH  &c.,  is,  and  at  the  said  time  when  &c.,  was  the 
b!  b.''^  soil  and  freehold  of  the  said  B.  B.,  as  the  said  D.  has  above  alleged ; 

and  this  he  prays  may  be  inquired  of  by  the  country.     6  Inst.  CI. 

644,  545 ;  Clilt.  Ent.  655,  656. 

Atowi7»  that  AvowRT.  And  the  said  D.  comes  and  defends  the  force  aad  in- 
h  \  *^^  J"^*  jury  inc. J  when  &c.,  and  well  avows  the  taking  of  the  said  sheep  in 
sheep,  and  by  die  place  in  which  &c.,  jusdy  he.,  because  the  said  D.  says,  the 
command  of  said  place  of  taking  the  said  sheep,  called  Cleave's  pasture,  at  the 
the  tenants,      g^^jj  ^^^  ^j-  ^^\j^g  ggjjd  sheep,  did,  and  now  doth  contain  50  acres 

in  W.  aforesaid,  whereof  20  acres  then  were,  and  now  are  the  soil 
and  freehold  of  one  A.  A.,  and  30  acres  thereof  then  were,  and  now 
are  the  soil  and  freehold  of  one  B.  B.,  which  she,  by  her  deed  seal- 
ed with  her  seal,  and  ready  in  Court  to  be  produced,  on  &C.9  at 
&c,j  demised  to  the  said  O.  O.,  to  hold  to  him  for  the  term  of  two 
years  then  next  ensuing,  the  whole  of  which  said  pasture  hath  been 
m  her  possession,  and  under  the  improvement  of  the  said  O.  O.  for 
more  than  a  y^ar  past,  and  is  inclosed  on  every  ^de  with  "a  fence  ^ 
and  because  the  said  sheep,  at  the  said  supposed  time  of  taking, 
were  in  the  said  place  where  they  were  taken,  eating  the  grass  there 
growing,  and  doing  damage  there,  he  the  said  D.,  then  and  there 
being  a  hay  ward  of  the  said  town  of  W.,  and  as  a  servant  of  the  said 
O.  O.,  well  avows  the  taking  them  there  by  the  command  of  the 
said  O.  O.,  in  the  name  of  a  distress  for  that  damage,  and  jusdy ; 
and  this  he  is  ready  to  verify  :  Wherefore  he  prays  judgment,  and 
a  return  of  those  sheep,  together  with  his  damages  in  this  respect, 
to  be  adjudged  to  him,  with  his  costs.  J.  Chipman. 

Bar.  that  ^e  Bar.  And  the  plaintiff  says,  that  the  said  D.,  notwithstanding 
gofove^Se  ^^y  ^*^!°g  ^^^^^?  alleged,  ought  not  to  avow  the  taking  of  the  said 
dft's.  insuffi-  sheep  in  the  said  place  in  which  kc^  to  be  just,  because  the  plain- 
dent  fence,  tiff  says,  the  said  sheep  for  the  cause  aforesaid,  on  the  said  8ec., 
without  his  knowledge,  and  against  his  will,  escaped  out  of  a  pasture 
in  B.  aforesaid,  belonging  to  him  the  plaintiff  and  W.  D.  and  J.  D., 
and  inclosed  on  every  side  with  a  fence,  and  adjoining  to  the  said 
pasture,  called  Cleave's  pasture,  and  went  over  the  partition  fence 
then  dividing  the  said  two  pastures,  into  the  said  pasture,  called 
•Cleave's  pasture,  and  at  a  part  of  the  same  fence  to  the  plaintiff 
unknown,  and  that  at  the  time  when  &c.,  and  long  before,  it  be- 
longed of  right  to  the  said  D.,  and  he  was  by  law  obliged  to 
make  and  maintain  half  of  the  said  partition  fence,  and  that  a  great 
part  of  the  said  fence,  which  the  said  D.  was  so  obliged  to  make 
and  maintain,  was  then,  and  long  before  had  been  insufficient  in  law, 
so  that  the  sheep  aforesaid  might,  and  probably  did,  pass  over  the 
same ;  and  this  he  is  ready  to  verify  :  Wherefore,  &c. 

Note. — On  demurrer  to  this  bar,  judgment  waa  given  for  the  avowant. 
Dodge  V.  Raymond,  Essex,  S.  J.  C.  1772. 
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AvowRT.     And  the  said  D.,  in  his  proper  person  comes  &c.,  and  Damags 
well  avows  the  taking  of  the  cattle  aforesaid  in  the  said  place  in  ***^*'^«t- 
which  kc,  and  justly,  because  he  says,  that  the  said  place  in  which  Avowry,  that 
&c.,  is,  and  at  the  time  when  the  taking  aforesaid  is  supposed  to  be,  ^ingda^ge 
was  the  soil  and  and  freehold  of  the  said  D.-,  and  because  the  catde  in  the  dlfs. 
aforesaid  were  at  the  same  time  in  the  same  place,  depasturing  the  f®?,*"^  ^^" 
grass  there  growing,  and  doing  damage,  therefore  the  said  D.  took 
Uie  cattle  aforesaid,  then  and  there  so  doing  damage,  as  it  was  well 
lawful  for  him  to  do ;  and  this,  &c. :  Wherefore  he  prays  judgment, 
and  a  return  of  said  cattle  to  be  adjudged  to  him,  &c. 

Bar.     And  the  plaintiff  says,  that  the  said  D.  ought  not  to  avow  Bar,  that  pit. 
the  taking  of  the  cattle  aforesaid  to  be  just,  notwithstanding  any  ^?*  ^y '  ^®" 
tiling  above  alleged,  because  he  says,  that  at  the  time  of  the  taking  S"acon^^9 
aforesaid,  one  A.  A.  was  seised  of  a  certain  close  called  B.,  in  8ic.,  close,  and  the 
lying  contiguous  with  the  said  close  called  C.,  in  his  demesne  as  of  u*"it/*^^^** 
fee ;  and  being  so  seised  thereof,  before  the  same  time  when  &c.,  fi^ices?^ 
at  &c.,  demised  the  same  close  to  the  plaintiff,  to  have  to  him  at 
the  will  of  the  said  A.  A.,  by  reason  of  which  the  plaintiff,  at  the  Same  plea  in 
time  of  the  taking  aforesaid,  was  possessed  of  the  same  close ;  and  J^  ritei  Rtz! 
the  said  D.  at  the  same  time  was  seised  of  tlie  said  close  called  C,  n.  B.  296, 2.  * 
in  his  demesne  as  of  fee ;  and  the  Said  D.,  and  all  those  whose 
estate  he  then  had  in  the  same  place  made  and  repaired,  and  from 
time  whereof  the  menaory  of  man  runs  not  to  the  contrary,  were 
used  to  make  and  repair,  as  often  as  need  was,  a  certain  hedge  or 
fence  wholly  separating  the  said  close  called  C.  from  the  said  close 
called  B. ;  and  the  plaintiff  says,  that  being  so  possessed  of  the  said- 
close  called  B.,  by  virtue  of  tlie  demise  aforesaid,  before  the  time 
when  &C.,  he  put  his  cattle  aforesaid  into  the  same  close  to  feed 
there  ;  and  because  the  said  hedge,  at  the  time  of  the  taking  afore- 
said, and  before,  was  in  divers  parts  broken  down  and  ruinous,  for 
want  of  repair  thereof,  the  cattle  aforesaid  escaped  from  the  same 
close,  and  entered  into  the  said  close   called  B.,   through  those 
breaches,  at  the  xime  of  the  taking  aforesaid  ;  and  the  said  catde  so 
being  there,  the  said  D.  then  and  there,  unjustly  took  the  same,  as 
he  by  his  declaration  aforesaid  above  supposes ;   and  this,  ^. : 
Wherefore  he  prays  judgment,  and  his  damages  &cc.  to  be  adjudged 
to  him,  &LC.  ^ 

Replication.     And  the  said  D.  says,  that  the  said  cattle,  at  the  Replication, 
time  of  the  taking  aforesaid  above  supposed,  violently  broke  through  **?*|  *J  <?*^® 
the  hedge  aforesaid,  then  being  sufficiently  made  and  repaired,  and  ^^^h^the 
entered  into  the  said  close  called  B.,  and  depastured  the  grass  then  close, being  in 
growing  there,  and  did  damage  there  ;  wherefore  the  said  D.  then  ^^  fepair. 
and  there  took  the  cattle  aforesaid,  as  the  said  D.  hath  above  alleged ; 
and  this,  &c. :  Wherefore  he  prays  judgment,  and  a  return,  &c. 

Rejoinder.     And  the  said  plaintiff  says,  that  the  said  hedge,  at  Rejoinder,  that 
the  time  of  the  taking  aforesaid  above  supposed,  was  broken  down  the  fences 
and  ruinous,  in  form  as  the  plaintiff  hath  above  alleged  ;  and  this  he  ^®^  nunous. 
prays  may  be  inquired  of  by  the  country.     Rast.  Ent.  562  b,  pi.  2. 

Note. — In  the  bar  in  these  pleading's,  the  plaintiff  has  deduced  a  title 
from  A.  A.,  who  was  seised  in  fee,  and  demised  to  the  plaintiff*,  which, 
though  good,  is'  unnecessary  in.  this  case,  and  may  give  the  opposite  party 
a  great  advantage,  hy  traversing  the  seisin  in  fee,  or  the  demise.    For 
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though  the  title  must  be  shown  in  an  awmryy  yet  in  a  bar  in  Trespass,  or  a 
bar  in  Replevin,  if  the  title  does  not  come  in  qt^eittiofHy  but  is  only  inducement, 
it  is  sufficient  to  allege,  that  the  party  was  potsessed.  As  in  the  present 
case  the  title  cannot  come  in  question,  for  all  that  is  necessary  to  show,  is, 
that  the  cattle  were  not  trespassers,  but  had  a  right  to  be  in  the  place 
whence  they  escaped ;  and  therefore  if  the  plaintiff  were  tenant  for  years, 
at  will,  or  had  a  license  to  put  his  cattle  there,  it  is  sufficient ;  the  material 
issue  must  be  on  the  defect  of  fences.  Yely.  74 ;  Co.  Lltt.  303 ;  Com. 
Dig.  (C.  43,  E.  10,  £.  19.)  But  if  the  plaintiff  will  alleg^e  a  precise  estate 
tnjee,  the  defendant  may  traverse  it  in  his  replication.  As  in  SirF.  Leakeys 
case^  (Dyer,  365,)  where  the  plaintiff  in  Replevin  replied  a  defect  of  fences, 
and  alleged  a  semn  in  fee  in  himself,  of  a  close  contiguous  to  the  place 
where  &c.,  the  defendant  rejoined,  that  F.  L.  was  seised  in  fee ;  ^  without 
this,*that  the  plaintiff  was  seised  in  fee  of  said  contiguous  close."  On  de- 
murrer, the  Court  were  of  opinion,  that  the  traverse  was  good,  but  that  it 
would  not  have  been  good,  if  the  plaintiff  had  not  shown  any  estate  in  it, 
but  generally  that  he  was  seised  of  it,  without  showing  of  what  estate,  or 
that  it  was  his  freehold  &c.,  and  then  the  other  party  should  be  driven  to 
show,  that  he  had  nothing  therein ;  for  if  he  had  but  common,  or  a  term 
of  years,  or  at  will,  or  only  a  license  pro  hoc  vice,  it  would  be  sufficient ; 
and  then  the  best  answer  to  it  would  have  been  a  flat  negative,  to  lott,  that 
he  had  nothing  in  the  aforesaid  close  at  the  time  when  &c.,  which  is  more 
ready  pleading ;  for  an  absque  hoc  ought  to  be  taken  to  a  thing  expressly 
alleged  before,  and  is  induced  with  a  former  plea,  to  vtity  at  tie  said  before; 
or  by  showing  cross  matter  contrary  to  the  plaintiff's  plea,  as  here,  thai 
the  close  was  the  freehold  ofF,L,  absque  hoc^  &c ;  and  therefore  the  plain- 
tiff had  given  his  adversary  an  advantage  by  alleging  a  precise  estate. 
This  case  in  Dyer  is  cited  and  approved.  Hob.  ^04 ;  Dowiston  v.  Pa^^ne, 
2  Hen.  Bl.  528 ;  and  2  Saund.  206,  note  (22.)  It  shows  the  importance  of 
an  attention  to  what  allegations  are  really  necessary  in  pleading. 

Avowry.  And  the  said  D*  comes  and  defends  &c.,  when  &€., 
and  well  avows  the  taking  of  the  oxen  aforesaid  in  the  place  id 
which  Sic.,  and  j.ustly  &£c.,  because  he  says,  that  the  place  in  which 
&c.,  contains,  and  at  the  said  time  when  be.,  did  contain  &c.  acres 
of  land,  in  he.,  which  said  &c.  acres  of  land  with  the  appurte- 
nances, are,  and  at  the  time  when  &c.,  were  the  soil  and  freehold  of 
the  said  D. ;  and  because  the  said  oxen  were  in  the  said  place  id 
which  &C.9  eating  up  the  grass  there  growing,  and  doing  damage 
there,  the  said  D.,  in  his  own  proper  right,  well  avows  taking  said 
oxen  in  the  said  place  in  which  &cc.,  and  justly  &c.,  so  doing  dam- 
age there ;  and  this  he  is  ready  to  verify :  Wherefore  he  prays 
judgment,  and  a  return  of  the  oxen  aforesaid,  together  with  the 
damages,  costs,  and  charges,  in  this  behalf  sustained,  to  be  adjudged 
to  him.  J.  Lowell. 

Bar.  Protesting  no  soil  and  freehold  in  D.,  and  no  fence. 
"  A  swamp  between."     See  Mass.  Stat.  1786,  ch.  62. 

Avowry.  And  now  the  said  D.  comes  and  defends  &c.,  when 
&;c.,  and  well  avows  the  taking  aforesaid  of  the  said  mare  in  the 
said  place,  called  &c.,  and  justly,  because  he  says,  that  the  same 
place  contains  &z;c.  acres  of  land,  bounded  &c.,  which  land,  at  the 
time  of  the  taking  aforesaid,  was  the  freehold  of  the  said  D. ;  and 
because  the  said  mare  at  the  same  time  was  found  in  the  same 
place  doing  damage,  and  eating  up  the  said  D's.  grass  therecm,  he 
well  avows  the  taking  of  the  said  mare  in  the  same  placQ  so  doine 
damage  there ;  and  this  he  is  ready  to  verify  :  Wherefore  the  said 
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D.  prays  judgment,  and  a  return  of  said  mare,  with  his  damages  Daicaos 
and  costs,  to  be  adjudged  to  him.  W,  Pkescott.    "-A.fAjrr. 

Bar.     And  the  said  plaintiff  says,  that  the  said  D.  the  taking  of  Bar.  Defect  of 
the  said  mare  in  the  same  place  ought  not  to  avow  jusdy,  because  ^^<^* 
be  sars,  that  though  true  it  is,  that  the  said  D.  is  possessed  of  the 
said  &c.  acres  of  land,  called  be.,  yet  the  said  plaintiff  avers,  that 
at  the  time  when  the  said  D.  avows  the  taking  of  the  said  mare, 
and  long  before,  he  the  said  plaintiff  (a)  tpos.  and  now  i$  possessed  ^^}  ^J^ 

r  •!  •  I'lo  i»i"S        11*  note  at  tbe 

of  a  certain  close  contiguous  to  the  said  &c.  acres  of  land,  called  condiuioii  of 
&cc.,  and  by  reason  of  the  insufficiency  and  defects  of  the  said  D's.  tlieae  plead- 
fence  on  tbe  said  Sec.  acres  of  land,  called  &c*,  tbe  said  mare  es-  ^- 
caped  from  the  said  close  of  the  said  plabtiff  into  the  said  Sec.  acres 
of  land,  called  Sic.,  without  tbe  knowledge  and  against  the  will  of 
tbe  said  plaintiff,  and  there  continued  until  the  said  D.  took  tbe 
said  mare  as  aforesaid  ;  and  so  whatever  damages  the  said  D.  suf- 
fered, was  done  and  occasioned  to  him  by  means,  of  tbe  insufficiency 
and  defects  of  the  said  D's.  fence,  as  aforesaid ;  all  which  he  tbe 
said  plaintiff  is  ready  to  verify :  Wherefore  he  prays  judgment,  and 
bis  damages,  by  reason  of  the  taking  and  detaining  said  mare^  to  be 
adjudged  to  him,  with  costs.  S.  Putnam. 

Replication.     And  the  said  D.,  as  to  the  plea  of  tbe  said  Repficatioii. 
plaintiff  by  him  pleaded  in  bar  to  the  said  avowry  of  the  said  D.,  ^^{^/^ 
saith,  that  he,  notwithstanding  any  thing  in  that  plea  alleged,  ought  fences, 
not  to  be  barred  from  avowing  the  taking  of  said  mare  in  said  decla- 
ration mentioned,  in  said  place  in  which  kc,y  to  be  just,  because  he 
says,  that  the  same  mare,  at  the  said  time  when  &c.,  was  wrongfully 
in  tbe  said  place  in  which  she  was  by  him  taken  as  aforesaid,  eating 
up  and  depasturing  the  grass  there  growing,  and  doing  damage,  as  be 
hath  in  his  said  avowry  alleged  ;  vnihout  this^  that  the  said  mare,  by 
reason  of  the  insufficiency  and  defect  of  his  fence,  escaped  from  the 
said  close  of  said  plainnff  into  the  said  D's.  pasture,  without  the 
knowledge  and  against  the  will  of  said  plaintiff;  and  this  he  is  ready 
to  verify :  Wherefore  he  prays  judgment,  as  before,  for  a  return  of 
said  mare,  with  bis  damages  and  costs.  W.  Prescott. 

Rejoinder  and  Issue.     And  the  said  plaintiff,  as  to  tbe  said  Rejoinder  and 
plea  by  the  said  D.  in  reply  to  the  said  plaintiff's  plea  in  bar  before  ^fe®*"^?°  ** 
pleaded  to  tbe  avowry  of  the  said  D.  by  him  before  made,  as  before,  fences.' 
says,  that  tbe  said  mare  did  escape  from  his  said  close  to  the  said 
D  s.  said  pasture,  by  reason  of  tbe  insufficiency  and  defect  of  bis 
fence,  without  the  knowledge  and  against  the  will  of  said  plaintiff, 
in  manner  and  form  as  be  in  bis  plea  in  bar  aforesaid  bath  alleged ; 
and  this  be  prays  may  be  inquired,  Szc.  &c.     Herrkk^  ^JB?^*  ^*  ^Jt" 
mondsj  Essex,  1801.  S.  Putnam. 

NoTX. — It  is  absolutely  necessary  for  the  plaintiff  where  his  cattle 
escaped  from  an  adjoining^  close  into  the  close  in  which  &c.,  to  show,  that 
they  were  in  the  adjoining  close  rightfully,  either  by  showing  that  the 
plaintiff  was  owner,  or  had  Ucense  from  the  owner.  For  if  the  cattle  were 
there  of  wrong-,  it  is  no  justification,  and  such  ayerroent  is  trayersable. 
Dyer,  365  a ;  Hob.  104 ;  Dovcuton  v.  Payne^  2  Hen.  Bl.  5S7,  531.  See 
Rusi  V.  Low,  6  Mass.  R.  90. 

By  Stat  1788,  ch.  65,  the  causes  of  impounding  are  specified,  and  the 
manner  is  regulated.    And  by  the  same  statute,  judgment  shall  be  given 
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for  the  plaintiff,  in  case  it  appear  in  evidence,  that  the  cattle  were  clan- 
destinelj  turned  in,  or  broke  through  the  fence  of  the  close  in  which  &c., 
where  it  was  good  and  sufficient,  although  it  be  deficient  in  some  other 
place.  By  Stat.  1785,  ch.  52,  the  respective  occupanti  are  obliged  to  main- 
tain the  fences  between  adjoining  closes  in  equal  nioieties ;  and  compulsory 
process  is  awarded  by  the  same  statute.  And  by  Stat.  1789,  ch.  26,  the 
process  of  replevin  is  particularly  specified. 

AvowRr.  And  the  said  D.  comes  and  defends  be.,  when  &c., 
and  well  avows  the  taking  of  the  said  cattle  in  the  said  place  in 
which  &Lc.f  and  jusdy  Sec,  because  he  says,  that  one  A.  A.,  long  be- 
fore the  said  dme  when  &c.,  was  seised  in  his  demesne  as  oi  fee, 
(amongst  other  things,)  of  and^  in  the  said  place  in  which  &x;.,  with 
die  appurtenances ;  and  being  so  seised,  he  the  said  A.  A.,  before 
the  said  time  when  &£c.,  to  wit,  on  &c.,  at  be.,  demised  the  said 
place  in  which  &c.,  with  the  appurtenances,  (amongst  other  things,) 
unto  the  said  D.,  to  have  and  to  hold  the  same  to  him  from  bc.,Jfor 
and  during  and  unto  die  full  end  and  term  of  21  years  from  thence 
next  following,  and  fuUy  to  be  complete  and  ended ;  by  virtue  of 
which  said  demise,  he  the  said  D.  afterwards,  and  before  the  said 
time  when  be.,  to  wit,  on  &c.,  entered  into  the  said  place  in  which 
&c.,  with  the  appurtenances,  and  became,  and  was,  and  continually 
from  thenceforth  hitherto  hath  been,  and  still  is  possessed  thereof; 
and  because  the  said  cattle  in  the  said  declaration  mentioned,  at  the 
said  time  when  be.,  were  in  the  said  place  in  which  &c.,  eating  up 
the  grass  of  the  said  D.,  he  the  said  I),  well  avows  the  taking  of  the 
said  cattle  in  the  said  place  in  which  be.,  so  doing  damage  there, 
and  jusdy  be.,  as  and  lor  a  distress  for  that  damage,  be. 


Bar,  that  the 
plt*8.  cattle 


joiotDg  unto 
the  place 
where  &c., 
through  the 
defect  of  the 
dA*s«  fences. 


Bar.  And  the  said  plaintiff  says,  that  for  the  reason  before  alleged, 

.the  said  D.  ought  not  to  avow  the  taking  of  the  said  catde  in  the 

tibe^^i^s^  ^    s^^  place  in  which  be.,  to  be  just,  because  he  the  said  plaintiff 

highway,  ad-    saith,  that  true  it  is,  that  the  said  A.  A.  was  seised  in  his  demesne 

as  of  fee,  of  and  in  the  said  place  in  which  <&c.,  and  that  he  demised 

the  same  to  the  said  D.,  and  diat  at  the  time  when  be.,  the  said  D. 

was,  and  still  is  possessed  thereof,  and  that  the  said  catde  at  the  said 

time  when  &c.,  were  in  the  said  place  in  which  &c.,  eating  up  the 

grass  of  the  said  D.  there  then  growing,  and  doing  damage  there  to 

the  said  D.,  as  he  hath  above  in  his  avowry  alleged ;  but  the  said 

plaintiff  further  saith,  that  the  said  place  called  be.,  in  which  &c., 

at  the  said  time  when  be.,  and  also  time  out  of  mind,  lay,  and 

still  lies  contiguous  and  next  adjoining  to  the  king's  common  and 

(«)  ®L^*?'    public  highway,  in  &c.,  leading  from  be.,  to  &c. ;  and  that  (a)  he 

6^\he  re-    '   '^®  ^^*^  ^'J  ^"^  ^"  o^^^^r  tenants  and  occupiers  of  the  said  close  of 

spective  oceu'  the  said  D.,  called  &.c.,  in  which  be.,  for  the  time  being,  from  time 

j^otUs  of  knds  whereof  the  memory  of  man  is  not  to  the  contrary,  have  repaired 

repdrti^e    °    ^^^  maintained,  and  have  been  used  to  repair  and  maintain,  and  of. 

fences;  and      right  ought  to  repair  and  maintain,  the' hedges  and  fences  between 

^^intedou'fb  ^®  ^^'^  ^^^^  ^^  ^^®  ^^^^  ^'  ^^''^^  ^^'^  ^"^  *®  ^^'^  highway,  as 
which  the  oc-  o'^^"  ^^  occasion  hath  required,  that  catde,  from  dme  to  time  passing 
cupantsofcon-  and  repassing  in  and  along,  and  being  in  the  said  highway,  might 

tiguous  closes 

shall  repair  their  moieties.  It  does  not  seem  necessary,  therefore,  in  Massachusetts  to  allege  any 
prescription,  but  only  that  the  defendant  was  possessed  of  the  contiguous  close,  and  that  the  cattle 
escaped  by  the  defect  of  the  drfendanPs  fences,  without  alleging  any  obligation  40  repair,  it  being 
a  conclusion  of  law.    And  so  is  the  practice  in  this  State. 
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not,  through  the  default  and  defect  of  the  said  hedges  and  fences,  IJamjige 
escape  out  of  the  said  highway  into  the  said  close  called  &c.,  in  "^^»^^"- 
which  &c.,  and  ^do  damage  there.  And  the  said  plaintiff  further 
saith,  that  before,  and  at  the  said  time  when  &c.,  the  hedges  and 
fences  between  the  said  close  of  the  said  D.,  called  hc.^  in  which 
&c.,  and  the  said  highway,  were  broken  down,  prostrate,  and  out 
of'  repair,  for  want  of  necessary  repair  thereof ;  by  means  whereof 
the  cattle  of  the  said  plaintiff,  being  in  and  passing  along  the  said 
highway,  just  before  the  said  time  when  &cc.,  to  vnt,  upon  the  same 
day  and  year  in  the  said  declaration  mentioned,  escaped  out  of  the 
said  highway  through  the  defect  and  default  of  the  hedges  and  fences 
aforesaid,  into  the  said  close  of  the  said  D.,  called  &c.,  in  which  &:c., 
and  for  the  cause  and  on  the  occasion  aforesaid,  remained  and  were 
in  the  said  place  in  which  &c.,  from  thence  until  the  said  D.  after- 
wards, to  vnty  at  the  said  time  in  which  &c.,  of  bis  own  wrong,  took 
the  said  cattle  in  the  said  place  in  which  &c.,  and  unjustly  detained 
them  against  sureties  and  pledges,  as  the  said  plaintiff  hath  above 
thereof  complained  against  him  the  said  D. ;  and  this,  &c. :  Where- 
fore, inasmuch  as  the  said  D.  hath  above  acknowledged  be.,  the 
said  plaintiff  prays  judgment,  and  his  daoiages,  &M). 

Replication.     And  the  said  D.  saith,  that  notwithstanding  any  Replication, 
thing  by  the  said  plaintiff  above  in  his  plea  in  bar  alleged,  he  the  said  ^^^in^Mod 
D.  ou^t  not  to  be  barred  from  avowing  the  taking  of  the  said  cattle  repair,  ai^the 
in  the  said  place  in  which  &c.,  to  be  just,  because  he  says,  that  true  cattle  were 
it  is  that  he  the  said  D.  ought  to  repair  and  amend  the  hedges  and  ^™^^^e 
fences  between  the  close  of  the  said  D.,  called  &c.,  in  which  &c«,  fences  being 
and  the  said  king's  highway,  in  the  said  plea  mentioned,  as  the  said  out  of  repair, 
plaintiff  hath  above  in  pleading  alleged ;  but  the  said  D.  further 
says,  that  at  the  ssAd  time  when  &£c.,  the  said  hedges  and  fences 
between  the  said  close  of  the  said  D.,  called  &c.,  in  which  &c., 
and  the  said  king's  highway,  were  in  good  and  sufficient  repair,  and 
that  the  said  cattle  in  the  said  declaration  mentioned  Were  at  the 
said  time  when  &c.,  unruly,  and  not  to  be  kept  or  contained  within 
any  reasonable  fence,  and  were  used  and  accustomed  to  break  down 
and  get  over  hedges  and  fences  in  good  and  sufficient  repair,  and 
the  said  catde,  at  the  said  time  when  &c.,  broke  down  and  got  over 
the  said  hedges  and  fences,  so  being  in  good  and  sufficient  repair, 
into  the  said  close,  called  &«.,  in  which  &c.,  and  were  in  the  said 
close  in  which  &c.,  eating  up  die  grass  there  then  growing,  and 
there  doing  damage  to  the  said  D*,  as  he  in  his  said  cognizance  • 

hath  above  alleged ;  toithout  this,  that  the  said  hedges  and  fences 
between  the  said  close  of  the  said  D.,  called  <&c.,  in  which  &c., 
and  the  said  highway,  were  decayed,  ruinous,  prostrate,  fallen,  and 
broken  down,  for  want  of  necessary  repairing  and  amending  thereof,, 
in  manner  and  form  as  the  said  plaintiff  hath  above  alleged ;  and 
this  the  said  D.  is  ready  to  verify  :  Wherefore  he  prays  judgment, 
and  a  return  of  the  said  cattle,  together  with  his  damages  &c.,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided, 
to  be  adjudged  to  him,  &c. 

Rejoinder.     And  the  said  plaintiff,  as  before,  says,  that  the  said  5|^*f^nces*^* 
hedges  and  fences  between  the  said  close  of  the  said  D.,  called  &z;c.,  ^ere  out  of 
in  which  &c.,  and  the  said  highway,  were  decayed,  ruinous,  pros-  repair. 
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Damage        trate,  fallen,  and  broken  down,  for  want  of  necessary  repairing  and 
FEASANT.        amending  thereof,  in  manner  and  form  as  he  the  said  plaintiff  hath 
above  in  his  plea  alleged  &c.,  [conclude  to  the  country.']     3  Mor- 
gan, 482,  (604,  608,  Lond.  edit.)     See  Plead.  Assist.  478. 

KoTE. — *^  It  seems,  that  though  where  cattle  escape  into  the  land  of 
another  through  the  defect  of  fences,  which  the  tenant  of  the  land  Is  bound 
to  repair,  no  action  will  lie  against  the  owner  of  the  cattle  for  damage; 
nor  is  it  lawful  to  distrain  them,  because  it  was  the  tenant's  own  fault  ttiat 
be  did  not  repair  his  fences ;  yet  if  the  tenant  gives  the  owner  of  the  cattle 
notice^  that  they  are  upon  his  land,  and  the  owner  of  the  cattle  suffers  them 
to  continue  there  after  such  notice,  they  are  then  trespassers,  and  may  be  dis- 
trained for  damage  done  after  the  notice,  or  an  action  of  Trespass  may  be 
brought  agamal  the  owner  of  the  cattle  for  such  damage ;  and  the  plaintiff  may 
state  that  fact  in  his  replication  to  a  plea  of  escape  through  insufficiency  of 
fences,  in  case  he  brings  Trespass  for  the  damage  done  by  the  cattle  after  no- 
tice ;  or  he  may  reply  such  fact  to  a  similar  plea  in  bar,  in  case  he  distrains 
for  such  damage,  and  the  owner  of  the  cattle  brings  Replevin  against  him. 
23  Edw.  4.  50,  cited  2  Leon.  93,  recognised  S  Ldt.  1578,  1579,  and  cited 
and  confirmed  Com.  Dig.  Plead.  (3  M.  29.'')   2  Saund.  285,  note  (4^) 

The  plaintiff,  to  bar  by  defect  of  fences,  may  reply  de  eon  tortj  and  trav- 
erse the  prescription.  Rast.  621  b.  Or  traverse  the  want  of  repair.  Win. 
999.  Or  traverse  the  escape  modo  et  forma.  2  Lut.  1358.  Or  reply  de  eon 
tori  generally.  Rast  621  a.  Or  that  the  fences  were  sufficient,  and  the 
cattle  broke  them  down.    Com.  Dig.  PI.  (3  M.  29.) 

Bv,  that  dft  Bar.  And  the  said  plaintiff  saith,  that  the  said  D.,  as  bdliff  of 
fraudulently  the  said  A.  A.,  ought  not,  for  the  reasons  before  alleged,  to  acknowl- 
Sm^'wittiout  ^^6®  *®  taking  of  the  said  catde  in  the  said  place  in  which  &c.,  to 
thfiir  being  be  just,  because  he  saith^  that  the  said  A.  A.,  before  the  said  time 
dam%e  fea«  when  fac.,  to  wit,  on  the  same  day  and  year,  caused  the  said  cattle 
""^  of  the  plaintiff,  in  the  said  declaration  mentioned,  then  depasturing 

in  other  .parts  of  the  said  place  called  &c.,  in  which  &c.,  other 
than  the  said  glebe  land  of  the  said  A.  A.,  there  in  die  said  cogni- 
zance above  described,  and  not  upon  any  part  of  the  said  glebe  land, 
soil,  or  freehold  of  the  said  A*  A.,  to  be  men  and  there  wrongfully 
and  unjusdy  takcQ,  and  impounded  in.  the  common  pound  of  d^., 
which  said  catde,  so  wrongfully  impounded,  afterwards,  and  imme- 
diately before  the  said  time  when  &c.,  on  Sic.,  at  &c.,  were  by- 
fraud  and  covin  of  the  said  A.  A.,  then  and  there  had  with  one 
B.  B.,  who  was  then  the  pindar  and  keeper  of  the  said  pound,  and 
other  persons  to  the  said  plaintiff  unknown,  without  the  knowledge, 
consent,  or  privity  of  the  said  {)laintiff,  taken  out  of  the  said  pound, 
and  turned  out  and  upon  the  said  glebe  land,  and  the  soil  and  free- 
hold of  the  said  A.  A.,  parcel  8cc.,  with  a  design  and  for  the  purpose 
of  having  the  said  catde  taken  there,  in  the  soil  and  freehold  ot  the 
said  A.  A.,  by  the  bailiff  of  the  aforesaid  A.  .A.,  for  and  in  die  naine 
of  a  distress  for  the  supposed  trespass  by  them  on  that  occasion  there 
done,  and  thereby  to  protect  and  screen,  as  far  as  he  could,  the  said  first 
taking  and  impounding  of  the  said  cattle,  so  unjusdy  done ;  and  the 
said  D.,  in  pursuance  thereof,  as  bailiff  of  the  said  A.*A.,  wrong- 
fully and  unjusdy,  at  the  said  time  when  &c.,  took  the  said  catde  in 
the  said  glebe  land  of  the  said  A.  A.,  parcel  Sic.,  eating  the  grass 
there  growing,  on  the  occasion  aforesaid,  and  unjusdy  detained  the 
same,  against  sureties  and  pledges,  until  &x;.,  as  the  said  plaintiff  hath 
above  complamed  against  him ;  and  this  Ssc. :  Wherefore,  since  the 
said  D*  hadi  above  acknowledged  the  taking  of  the  said  cattle  in 
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the  said  glebe  land,  parcel  &C.,  and  the  detaining  of  the  same,  he  Damagk 
the  said  plaintiff  prays  judgment,  and  his  damages,  by  reason  of  '^^^^''^'^* 
the  taking  and  unjustly  detaining  of  the  said  cattle,  to  be  adjudged  to 
him,  &c. 

Replication.     And  the  said  D.  saith,  that  notwithstanding  &c.,  Replication, 
he  ought  not  to  be  barred  from  ackhowtedging  the  taking  of  the  ^*^  *^*"!? 
said  cattle  in  the  said  place  in  which  &;c.,  to  be  just,  because  he  place  &c.,do- 
saith,  that  the  said  catde,  at  the  said  time  when.  &2x:.,  were  in  the  ing  damage. 
said  place  in  which  &c.,  in  and  by  the  wrong  of  the  said  plaintiff, 
without  the  cause  aforesaid  by  hiip  in  his  said  plea  in  bar  above 
alleged ;  and  of  this  he  puts  himself  upon  the  country,  &;c.    3  Morg. 
480,  (601,  603,  Lend,  edit.) 

Bab.     And  the  plaintiff  saith,  that  the  said  D.,  notwithstanding  any  ^^>  that  dfl's. 
thing  above  by  him  alleged,  ought  not  to  avow  the  taking  of  the  catde  Itli^jfr  ^^i? 

-.^•1        1      •         11  1         1         1  '"I'lo  ^^*  ^^  repair, 

aforesaid  to  be  just,  because  he  says,  that  the  place  in  which  &c.,  at  in  the  place  in 
the  dme  when  fac.,  "lay  contiguous  and  next  adjoining  to  a  certain  which &c.,^ 
common  and  public  highway;  and  that  the  said  D.,  and  all  other  ^fu^p^l'lng 
owners,  tenants,  and  occupiers  of  the  said  place  in  which  .&^c.,  with  alongtbehigh- 
the  appurtenances,  for  the  time  being,  from  lime  whereof  the  memory  "^^y*  ®"^^  ^^ 
of  man  runneth  not  to  the  contrary,  have  repaired  and  amended,  Se^piace^ln 
and  have  been  used  and  accustomed  to  repair  and  amend,  the  which,  fce 
hedges  and  fences  between  the  said  place  in  which  &c.,  and  the 
said  highway,  when  and  so  often  as  need  or  occasion  hath  been  or 
required,  or  shall  or  may  be  required,  to  prevent  cattle  passing  and 
rq[fassing  along  and  through  the  said  nighway^  from  erring  and 
escaping  thereout  into  the  said  place  in  which  &c.,  through  the  de- 
fects and  defaults  of  the  said  hedges  and  fences,  and  doing  damage 
there ;  and  because  the  said  hedges  and  fences  between  the  said 
place  in  which  &x.,  and  the  said  highway,  before  and  at  the  time 
when  be.,  were  ruinous,  broken  down,  prostrated,  and  in  great 
decay,  for  want  of  needful  and  necessary  repairing  and  amending 
thereof,  the  said  cattle  in  the  said  declaradon  mentioned,  just  before 
the  time  when  Slc,^  were  passing  through  and  along  the  said  high- 
way,  and  being  so  passing,  erred  and  escaped  thereout  into  the  said 
place  in  which  &c.,  through  the  defects  and  defaults"  of  the  said 
hedges  and  fences,  and  there  continued  against  the  will  of  {he 
plaintiff  and  without  his  knowledge,  until  the  said  D.  took  the  catUe 
aforesaid  of  his  the  said  D's.  own  wrong,  in  the  place  in  which  be., 
as  the  plabtiff  hath  above  complained  against  him ;  and  this  he  is 
ready  to  verify :  Wherefore  he  prays  judgment,  and  his  damages, 
by  reason  of  the  taking  and  detaining  tne  catde  aforesaid,  to  be  ad- 
judged to  him,  be. 

Note. — ^The  parts  quoted  between  commafl  are  extracted  from  the  plead- 
ings in  Dovasion  y.  Payney  (2  Hen.  BL  627,)  except  in  the  parts  italicised. 
The  words  in  the  original  in  those  parts,  were  *'  being  in  the  i<Ud  highway ; " 
on  account  of  which  there  was  a  special  demurrer;  *'for  that  it  is  not 
shown  in  or  by  the  said  plea,  that  the  said  cattle,  before  the  said  time  when 
&c.,  when  they  escaped  out  of  the  said  highway  into  the  place  in  which  &C., 
were  passing  through  and  along  the  said  higkwayy  nor  that  they  had  any 
right  to  he  there  at  all.**  And  on  argument  it  was  said,  that  it  is  a  rule  in 
pleading,  that  if  the  defendant  admits  the  fact  complained  of,  he  must  show 
some  gm>d  reason  for  or  in  justification  of  it.    If  the  cattle  in  this  case 
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FBASANT. 


had^eacaped  from  an  adjoining^  close  throngh  the  defoult  of  the  plaintiff's 
fences,  the  defendant  must  bare  shown,  that  he  had  an  interest  in  that 
close,  or  a  license  from  the  owner  to  put  his  cattle  there.  Djer,  36S  a  ; 
Hob.  104.'  For  a  man  it  bound  to  repair  against  those  who  hone  a  righiy 
biU  not  against  those  who  ha/ve  no  right  So,  if  the  cattle  escape  from  a 
highway,  the  party  justifying  a  trespass,  must  show  that  they  were  lawfully 
using  the  highway,  thafis,  were  passing  and  repassing  on  if,  which  is  ma^ 
terial  and  traversable.  It  is  not  sufficient,  that  they  were  simply  in  it,  the 
being  there  is  equivocal,  and  not  traversable.  The  owner  of  the  soil  may 
have  Trespass,  if  the  cattle  do  any  thing  but  merely  pass  and  repass.  Bro. 
Abr.  Tresp.  pi.  321.  And  according  to  this  principle,  the  Entries  state,  in 
pleas  of  this  kind,  that  the  cattle  were  super  viam  predictam  transeusUeB. 
Thomp.  296,  397  ;  and  in  Herne'd  Plead.  822,  that/*  they  were  driven  along 
the  highway.^*  And  of  this  opinion  were  the  Court ;  and  they  said,  that 
the  averment  of  being  in  the  highway^  was  not  certain  to  a  common  in- 
tent; and  that  if  the  plaintiff  would  justify  the  trespass,  he  should  have 
shown,  that  he  was  lawfully  using  the  highway  ;  for  if  he  were  not,  it  would 
be  no  justification.    2  Hen.  Bl.  530,  531. 


Tkndva  or 

AMSJIDS. 

Bar.  Tender  of 
amends  before 
impounding. 


See  3  Co 
147  a;  1  £sp. 
N.  P.  S78 ; 
Com.  Dig. 
Pleader 
(K.  28.) 


Replication. 
Denying  the 
tender. 


3.  Tender  of  Amends. 

Bar  to  avowry.  And  the  said  plaintiff  pleads,  that  tlie  said  D., 
notwithstanding  any  thing  above  alleged,  ought  not  to  avow  the  tak- 
ing of  the  cattle  and  chattels  aforesaid,  in  the  said  place  wherein 
i&c.,  to  be  just,  because  he  says,  that  after  the  said  D.  had  taken 
the  cattle  and  chattels  aforesaid,  in  the  place  aforesaid,  and  before 
the  same  were  by  the  said  D.  impounded,  to  wity  on  &c.,  at  &c., 
aforesaid,  he  the  said  plaintiff  tendered  to  the  said  D.  the  sum  of 
&c,,  which  was  sufficient  amends  for  the  damage  done  to  bim  in 
the  said  place  wherein  &c. ;  which  said  sum  of  &c.,  tendered  as 
aforesaid,  the  said  D.  then  and  there  totally  refused  to  accept,  and 
unjustly  detained  the  cattle  and  chattels  aforesaid,  and  thereafier- 
wards,  to  wity  on  &cc.,  at  &c.,  impounded  the  same  in  the  common 
pound  of  said  8ic.,  and  therein  caused  the  same  to  be  detained, 
against  pledges  and  sureties,  until  &c.,  as  the  said  plaintiff  doth  above 
complain  against  him  ;  and  all  this  he  is  ready  to  verify :  Wherefore, 
inasmuch  as  the  said  D.  doth  above  acknowledge  the  taking  of  ^e 
cattle  and  chattels  aforesaid,  in  the  place  wherein  &c.,  he  the  said 
plaintiff  prays  iudgment,  and  his  damages,  occasioned  by  the  taking 
and  unjustly  detaining  of  the  cattle  and  chattels  aforesaid,  to  be 
adjudged  to  him,  with  his  costs. 

RfiPLiCATioN.  And  the  said  D.,  protesting  that  the  said  sum  of 
&£c.,  was  not  sufficient  amends  for  the  damages  aforesaid  done  to 
the  said  D.,  in  the  place  wherein  &c, ;  for  plea  says,  that  the  said 
plaintiff  did  not  tender  to  the  said  D.  the  said  sum  of  Sec.,  for  the 
damage  done  in  the  place  wherein  &c.,  in  manner  and  form  as  the 
said  plaintiff  hath  above  alleged ;  and  this  he  is  ready  to  verify : 
Wherefore  he  prays  judgment,  and  a  return  of  the  cattle  aforesaid, 
to  be  adjudged  to  him,  and  his  costs. 

Rejoinder.  And  the  said  plaintiff,  as  before,  says,  that  he  did 
tender  to  the  said  D.  the  said  sum  of  &,c.,  in  manner  and  form  as 
above  pleaded,  for  the  damages  done  him  in  the  said  place  where- 
m  &c.,  as  he  hath  above  alleged ;  and  this  he  prays  may  be  inquired 
of,  &c.     Gilb.  Replev.  62.  *-   /       /  4 
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Bar.     And  the  said  plaintiff  says,  that  notwithstanding  any  thing  Tendsr  or 
by  the  said  D.  above  alleged,  he  ought  not  to  avow  the  taking  of  the  -*^»^"« 
said  gelding  in  the  said  place  in  which  &c.,  to  be  just,  because  he  Plea.  lovolun- 
says,  that  the  said  gelding,  at  the  said  tifne  when  &c.,  escaped  and  ^n^^^^^f 
entered  into  the  said  place,  called  &c.,  against  the  will  of  the  said  amendB. 
plaintiff,  and  was  doing  damage  there,  at  the  same  time  when  &c., 
to  the  said  plaintiff  unknown,  and  without  the  will  or  consent  of  the 
said  plaintiff;   and  that  the  said  plaintiff,  after  the  taking  of  tlie 
said  gilding,  whilst  the  same  was  and  continued  under  the  said  dis- 
tress, and  in  the  custody  and  possession  of  the  said  D.,  to  wU^  on 
the  day  and  year  in  the  said  declaration  mentioned,  at  &c.,  ten- 
dered and  offered  to  pay  to  the  said  D.  one  piece  of  coined  gold, 
called  a  guinea,  as  and  for  amends  for  the  damage  done  by  the 
said  gelding  to  the  said  D»  in  the  said  place  in  which  &c. ;  which 
said  piece  of  coined  gold,  called  a  guinea,  then  and  there  was  full 
and  sufficient  amends  for  the  said  trespass ;  and  the  said  plaintiff 
then  and  there  required  the  said  D.  to  deliver  the  said  gelding  to 
him  the  said  plaintifi^  aftd  to  release  and  discharge  the  said  gelding 
from  the  said  distress ;  but  the  said  D.  then  and  there  refused  to 
receive  the  said  piece  of  gold  coin,  as  and  for  amends  for  the  said 
damage,  or  to  deliver  the  said  gelding  from  the  said  distress ;  but 
then  and  there  unjustly  detained  the  said  gelding,  against  gages  and 
pledges,  until  be.,  as  the  said  plaintiff  hath  above  cpmplained  against 
him;  and  this,  &c. :    Wherefore,  be.     3  Morg.  481,  Replevin, 
(602,  Lond.  edit.) 

NoTK. — Ten4er  of  amends  is  a  plea  at  commoa  law,  and  not  on  the  Slst 
of  James  I. ;.  and  ought  to  be  before  the  impounding'.  6  Ins.  CI.  531 ;  Lut 
1956. 

4.  For  Rent 

Bar.    And  the  plaintiff  says,  that  the  said  D.,  notwithstanding  For  rbnt. 
any  thing  before  alleged,  ought  not  to  avow  the  taking  of  the  said  Bar»  that  dft. 
cattle  in  the  said  place  in  which  &c.,  to  be  just,  because  he  says,  *?  "®^^®' 
that  the  said  D.  did  not  demise  or  to  farm  let  to  the  plaintiff,  the 
said  28  acres  of  pasture,  called  (fee,  yielding  and  paying  therefor  S.  P.  Cl.  642. 
to  the  said  D.  and  his  assigns  the  yearly  rent  of  $10,  in  manner  and 
form  as  the  said  D.  hath  in  his  said  avowry  above  in  pleading  al- 
leged ;  and  this  he  is  ready  to  verify  :  Wherefore,  inasmuch  as  the 
said  D.  has  above  acknowledged  the  taking  of  the  said  cattle  in  the 
said  place  in  which  S^c.,  he  the  said  plaintiff  prays  judgment,  and 
his  damages,  be.  &c. 

Replication.     And  the  said  D.,  as  before,  says,  that  he  the  ^^P'^^^'^jjf 
said  D.  did  demise  and  to  farm  let  the  said  28  acres  of  pasture  to  ^^^^\  ^^ 
the  plaintiff,  yielding  and  paying  therefor  to  the  said  D.  and  his  as- 
signs the  yearly  rent  of  $10,  in  manner  and  form  as  he  hath  in  his 
said  avowry  above  in  pleading  alleged ;  and  of  this  he  puts  himself 
upon  the  country. 

NoTS.— In  the  pleadings  in  Buimet  r.  HoWeck^  (1  Saund.  314,)  from  which 
these  are  drawn,  the  plea  and  replication  were,  that  the  defendant  **  did 
not,  on  SfCj  at  ^c,  demise,"  stating  a  particular  time  and  place ;  which  is 
bad;  for  evidence  of  a  demise  at  any  other  time  or  place  would  have 
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For  jubmt. 


Bar,  that  dft. 
did  not  de- 
miBe,  &c. 

S.  P.  2  Harr. 
521. 


Avowiy  for 
rent  in  arrear 
under  a  yearly 
demise. 

S.  P.  Winch. 
828,  984, 987. 


Bar,  that  dft. 
took  the  goods 
of  his  own 
wrong,  and 
traverses  the 
demise. 

S.  B.  8  Morg. 
592,  593. 


maiDtained  the  avowry  just  as  well  as  the-  day  and  place  mentioDed  in  -it, 
both  of  them  being  immaterial,  as  to  the  validity  of  the  demise.  S  Lev.  11. 
The  bar  should  have  been,  that  ^  he  did  not  demise  in  mofmer  and  form 
08^^  &c. ;  and  the  issue,  **ihcU  Kejlid  demiseJ"  1  Saund.  315,  note ;  319, 
note  (6.) 

Bar.  And  the  plaintiff  says,  that  notwithstanding  any  thing  by 
the  stfid  D.  in  his  first  avowry  above  mentioned,  he  oueht  not  to 
avow  the  taking  of  the  said  goods  and  chattels  in  the  said  place  in 
which  &c.,  to  be  just,  because  he  says,  that  the  said  D.,  of  his  own 
wrong,  took  the  said  goods  and  chattels  in  the  said  place  in  which 
&c.,  and  unjustly  detained  the  same  &c.,  until  Slc.,  in  manner  and 
form  as  the  plaintiff  hath  above  complained  against  him ;  tvitlunU 
thisy  that  the  plaintiff  enjoyed  one  undivided  moiety  of  the  said  mes- 
suage or  dwelling-house  with  the  appurtenances,  under  any  such 
demise  thereof  made  to  the  plaintiff  by  the  said  D.,  as  in  the  said 
avowry  is  mentioned,  at  and  under  the  said  rent  in  the  first  avowry 
mentioned,  as  the  said  D.  hath  above  alleged;  and  this,  &c. :  Where- 
fore, &&C.     8  Went.  12^  .J.  Morgan. 

Avowry.  And  the  said  D.  comes  and  defends  the  force  and 
injury,  when  be.,  and  well  avows  the  taking  of  the  said  goods  and 
chaules,  in  the  said  declaration  mentioned,  in  the  said  dweOing-bouse 
in  which  &c.f  because  be  says,  that  the  plaintiff,  for  one  whole  year 
next  before  and  ending  on  be.,  and  from  thence  until  and  at  the 
time  when  be.,  held  and  enjoyed  the  said  dwelling-house  in  which 
be.,  with  the  appurtenances,  as  tenant  thereof  to  the  said  D.  under 
a  demise  thereol  heretofore  made  by  the  said  D.  to  the  plaintiff,  at 
the  yearly  rent  of  $50 ;  and  because  $50  of  the  rent  aforesaid, 
due  and  payable  by  the  said  plaintiff  to  the  said  D.,  for  the  said  one 
year  ending  on  be.,  on  that  day  and  in  that  year,  and  also  at  the 
said  time  when  &c.,  were  in  arrear  and  unpaid  to  the  said  D.,  he 
the  said  D.  well  avows  the  taking  of  the  said  goods  and  chattels,  in 
the  said  declaration  mentioned,  in  the  said  dwelling-house  in  which 
&c.,  and  justly,  for  and  in  the  name  of  a  distress  lor  the  said  rent 
so  being  due,  in  arrear  and  unpaid  to  the  said  D.  as  aforesaid;  and 
this,  &c. :  Wherefore,  be.,  and  a  return,  be.  Crompton. 

Bar.  And  the  plaintiff,  as  to  the  said  avowry  of  the  said  D.  by 
him  above  made,  says,  that  he,  notwithstanding  any  thing  in  the  said 
avowry  alleged,  ought  not  to  avow  the  taking  of  the  said  goods  and 
chattels,  in  the  said  declaration  mentioned,  in  the  said  place  in  which 
be.,  as  just,  because  he  says,  that  the  said  D.  at  the  said  time  when 
be.,  of  his  own  wrong,  took  the  said  goods  and  chattels  in  the  said 
place  in  which  be.,  and  unjustly  detained  the  same  be.,  in  manner 
and  form  as  the  plaintiff  hatfi  above  complained  against  the  said  D. ; 
vnihout  thisy  that  the  said  plaintiff,  for  one  whole  year  next  before 
and  ending  on  &c.,  and  from  thence  and  until,  and  at  the  said  time 
when  &c.,  held  and  enjoyed  the  said  dwelling-house  in  which  &c., 
with  the  appurtenances,  as  tenant  thereof  to  the  said  D.,  under  a 
demise  thereof  heretofore  made  by  the  said  D.  to  the  plaintiff,  at 
the  yearly  rent  of  $50,  in  manner  and  form  as  the  said  D.  hath  in 
the  said  avowry  alleged  ;  and  this  be  is  ready  to  verify  :  Wherefore, 
masmuch  as  the  said  D.  hath  above  acknowledged  the  taking  of  the 
said  goods  and  chattels  in  the  said  place  in  which  &c.,  he  the 
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pkintiff  prays  judgment,  and  a  return  of  the  said  goods  and  chat-  For  rxht. 
telsy  together  with  his  damages  &€•,  to  be  adjudged  to  him. 

T.  Walker. 


Repucation.    And  the  said  D.  says,  {predudi  non^)  from  hav-  Replieatimi. 
ing  and  maintaining  his  said  avowry,  because  he  the  said  D.,  as  Jn^J^J^. 
before,  says,  that  the  plaintiff,  during  the  time  in  the  said  avowry 
mentioned,  held  and  enjoyed  the  said  dwelling-house  in  which  &c.,  S.  R.  8  Went 
with  the  appurtenances,  as  tenant  thereof  to  the  said  D.,  under  a  ^^' 
Remise  thereof  made  to  the  plaintifi^  at  and  under  the  said  yearly 
rent  payable,  as  in  the  said  avowry  is  mentioned ;  and  of  this  he 
puts  himself  upon  the  country.     8  Went.  105,  106. 

Cro>ipton. 

Bab.    And  the  said  plaintiff  says,  that  the  said  D.,  for  the  Bar  to  aTowry 
reason  before  alleged,  ought  not  to  avow  the  taking  of  the  goods  ^'j^'fajSl^^ 
and  chattels  aforesaid   m  the  said  place  where  &x.,  just,  be-  g  p.  q  ^^  ' 
cause  he  savs,  that  (a)  the  said  $50  of  the  rent  aforesaid,  at  the  646;  SMorg! 
said  time  when  &;c.,  were  not  in  arrear  and  unpaid  to  the  said  D.,  ^^' 
nor  was  any  part  thereof  at  the  said  time  when  &;c.,  in  arrear  to  (a)  <*  That  at 
the  said  D.,  as  the  said  D.  in  his  avowry  aforesaid  hath  above  al-  ^^en&c*™* 
leged  ;   and  this  he  prays  may  be  inquired  of  by  the  country.  nothiDgofO^ 

2  Lilly,  Ent.  357.  aforeaJd  rent, 

''  in  the  said 

NoTK. — ^Thia  is  a  common  plea  in  Repleyin.   Cowp.  589.    And  since  the  avowry  men- 

Stat  21st  Hen.  8,  ch.  19,  the  plaintiff  may  plead  it,  though  he  be  a  stranger,  tioned,  was  In 

and  do  not  make  any  title  to  the  land ;  for  by  that  statute,  the  lessor  need  ^"^j^rv^^      . 

not  avow  on  a  certain  person.    R.  Bay. 254, 258.    By  the  common  law,  the  SSs heDravs  " 

defendant  was  oblig^ed  to  avow  on  some  person  certain.    Co.  Litt  269  b.  ^     8  Went. 

And  a  stranger  could  not  plead  riens  in  arrere,    22  H.  6,  3  a ;  Com.  Dig.  127  128. 
Plead.  (3  K.  15, 17.)    See,  nothing  m  arrear  for  part,  suod  tender  for  the 
residue ;  Clift  646. 

Atowry.    And  the  said  D.  and  £.  come  and  defend  &:c.,  when  Avowiy  and 
&c.,  and  the  said  D.  in  his  own  right  well  avows,  and  the  said  E.,  c^^«efo» 
as  bailiff  of  the  said  D.,  well  acknowledges  the  taking  of  the  cattle, 
goods,  and  chattels  in  the  said  place  in  which  &c.,  and  justly  &zc.,  S.  P.  SvUivan 
because  they  say,  that  the  said  plaintiff  continually  from  and  after  2  wu^^of.' 
Sec.,  until  and  at  the  said  time  wheo  &c.,  emoyed  the  said  places 
in  which  &z;c.,  and  during  all  that  time  held  the  same,  together 
with  other  premises  of  the  said  D.,  as  his  tenant  thereof,  by  virtue 
of  and  under  a  demise  thereof  to  him  made  by  the  said  D.,  at  the 
yearly  rent  of  $50,  payable  at  the  feast  of  &x.,  by  even  and  equal 
portions ;  aud  because  $20  of  the  rent  aforesaid,  due  and  payable 
by  the  said  plaintiff  to  the  said  D.,  for  half  a  year  ending  on  &c. 
in  that  year,  and  also  at  the  time  of  the  taking  of  the  said  cattle, 
goods,  and  chattels,  Were  due,  in  arrear,  and  unpaid  to  the  said  D., 
be  the  said  D.  in  his  own  right  well  avows,  and  the  said  E.,  as  bailiff 
of  the  said  D.,  well  acknowledges  die  taking  of  the  said  cattle, 
goods,  and  chattels  in  the  said  places  in  which  Szc.,  and  justly  &c., 
ior  and  in  the  name  of  a  distress  for  the  said  rent  so  due,  in  arrear, 
and  unpaid  to  the  said  D.,  as  aforesaid,  and  the  said  rent  still  re- 
mains due  and  unpaid  ;  and  this,  8£c. :  Wherefore,  Stc.  and  a  return 
of  the  cattle,  goods,  and  chattels,  together  with  their  damages,  costs, 
and  charges  in  this  behalf  to  be  adjudged  to  them,  &c. 

W.  Baldwin* 
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For  9MMT,  Bab.    And  the  said  plaiotifi^  as  to  die  said  avowry  and  cognizance 

Btf ,  that  alker  of  tbe  said  D.  and  E.,  by  them  above  made,  says,  notwithstanding 
die  lent  be-  any  thing  therein  contained,  the  said  D.  in  his  own  right  ought  not 
^ll^l^^^  to  avow,  and  the  said  E.,  as  bailiflF  of  the  said  D.,  ought  not  to 
the  rant,  tbc  acknowledge  the  taking  of  the  said  catde,  goods,  and  chattels  in  the 
said  place  m  which  &c«,  to  be  just,  because  the  said  plaintiff  says, 
that  he  the  said  plaintiff,  after  the  said  feast  of  du:.,  and  before  the 
taking  of  the  said  cattle,  goods,  and  chattels  in  the  said  place  in 
which  he.,  to  ioU^  on  be'.,  at  be.,  tendered  and  offered  to  pay  unto 
the  said  D.  the  sum  of  |(20  of  the  rent  aforesaid,  which  sum  of  $20 
he  the  said  D.  then  and  there  refused  to  receive  and  accept.  And 
the  said  plaintiff  further  saith,  that  he  the  said  plaintiff  always  from 
&.C.,  until  the  time  of  taking  the  said  distress,  hath  been  ready 
and  willing  to  pay  to  the  said  D.  the  said  sum  of  $20,  to  wUf 
at  Slc.  ;  and  that  befi>re  the  dme  of  taking  tbe  said  distress,  no  re- 
quest or  demand  was  made  by  the  said  D.,  or  any  other  person  on 
bis  behalf,  of  the  said  rent,  or  any  part  thereof,  of  him  the  said 
plaintiff;  and  this  he  is  ready  to  verify  :  Wherefore,  inasmuch  as 
the  s^d  D.  in  his  own  right  has  above  avowed,  and  the  said  E.,  as 
bailiff  of  the  said  D.,  hath  above  acknowledged  the  taking  of  the 
said  cattle,  goods,  and  chattels  in  the  said  place  in  which  <bc.,  be 
the  said  plaintiff  prays  judgment,  and  damages,  by  reason  of  tbe 
taking  and  unjust  detaining  thereof,  to  be  adjured  to  him. 

F.  BdijLer.   * 
B^iicati^  fc       Replication.     And  the  said  D.  and  E.  say,  that  they,  notwith- 
tcnder.'^    ^     Standing  any  thing  by  the  said  plaintiff  above  in  pleading  alleg^, 
ought  not  to  be  barred  from  avowing  and  acknowledging  the  taking 
476^Du^at.  ^^  *^  cattle,  goods,  and  chattels  aforesaid,  b  the  said  place  in  which 
(696, 69&',^      ^^*t  ^  bejust,  because  they  say,  that  the  said  plaintiff  did  not  ten- 
Load.)  der  and  ofier  to  pay  to  the  said  D.  the  said  sum  of  $20  of  the  rent 
aforesaid,  in  manner  and  form  as  the  said  plaintiff  hath  above  in 
pleading  alleged  ;  and  of  this  they  put  themselves  upon  the  countiy. 
8  Went.  103.  W.  Baldwin. 

Note. — In  aTowries  or  cogtiizances  at  common  law,  it  w«§  neceaeaiy  to 
show  a  good  title  in  omnUnu  ;  for  the  defendant  is  in  the  natore  of  a  pUdn- 
tiff;  he  is  an  actor ;  he  is  to  have  a  return ;  and  therefore  bis  avowry  or 
cognizance  should  show  sufficient  matter  to  entitle  him  to  it  TeW.  148. 
This  nicety  occasioned  a  considerable  difficulty  in  avowries  for  rent  at  the 
common  law ;  from  which  the  plaintiff  often  derived  great  advantage  by 
traversing  some  part  of  tbe  title  stated  therein,  and  thereby  putting  the 
defendant  under  the  necessity  of  proving  it  at  the  triaL  It  was  necessary 
in  the  avowry  or  cognizance  to  show,  that  the  defendant,  or  some  person 
from  whom  the  reversion  came  to  him,  was  seised,  and  the  quantity  of 
estate  of  which  he  was  seised,  and  that  he  had  m^de  a  lease  to  the  plaintiff 
for  life,  years,  or  at  will,  and  the  descent  or  grant  of  the  reversion  to  him. 
Lib.  PI.  264 ;  Glift.  640 ;  2  Saund.  310.  So,  if  tenant  for  years  had  let 
the  estate  to  another  for  a  less  term  at  a  certain  rent,  it  was  incumbent  on 
him  m  his  avowry  to  show  the  commencement  of  his  estote,  by  laying  the 
lee  m  some  person  who  granted  the  term,  and  then  deduce  ^e  tiUe  to  it 
down  to  hmiself  from  the  grantee  of  the  term,  which  was  often  a  difficult 
and  impracUcable  thing,  especially  in  long  terms  of  yeaw,  which  are  gen- 
erajly  assigned  to  a  great  number  of  persons.  SciOy  v.  JDotfy,  4  Salk.  562; 
!»  io  ?^«  -^44 ;  Comb.  476.  But  thU  is  now  altered  by  Stot.  11  Geo.  2, 
St**  -u  *  ,  »  **y  '^^^^^^h  it  is  enacted,  that  the  defendant  may  avow  generally, 
mat  the  plainUff  held  under  him  by  a  certain  demise  at  a  certain  rent,  and 
TtB^m        ^*^*^"^  stating  the  grant  or  tiUo  of  the  lessor.  2  Saund.  284  c, 
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Bar«    And  the.  plaintiff  says,  that  the  said  D.,  notwitlistanding  Forrbitt. 
any  tbrog  by  him  above  pleaded,  ought  not  to  avow  the  taking  of  the  Plea  in  bar  to 
said  goods  &c.  to  be  just,  because  he  says,  "that  A.  A.,  deceased,  Jf^*^  j^JtpiJ, 
in  his  lifetime,  and  at  the  time  of  his  death,  and  the  said  D.,  from  had  paid  an 
the  time  of  his  death  until  and  at  the  time  when  &zc.,  held  the  said  equal  sum  to 
dwelling-house  in  which  Ssc.,  with   the  appurtenances,  as  tenants  ~,]^^^^ 
thereof  to  B.  B.,  at  and  under  the  yearly  rent  of  $50,  to  be  paid  at  umdlord. 
the  four  most  usual  feasts  or  days  of  payment  of  rent  in  the  year, 
to  witj  on  &c.,  &cc.,  by  even  and  equal  portions  ;  and  that  before 
the  said  time  when  &cc.,  the  sum  of  $20  of  the  said  last  mentioned  rent 
for  four  years  ending  at  the  feast  of  be.,  became  due  and  in  arrear 
from  the  said  D..to  the  said  B.  B.,  and  thereupon  the  said  B.  B., 
at  the  said  feast  of  be.,  demanded  payment  ot  the  said  arrears  of 
rent  from  the  said  D.,  but  the  said  D*  then  and  there  refused  to 
pay  the  same ;  whereupon  the  said  B.  B.,  afterwards  and  before  the 
time  when  &€.,  demanded  the  payment  of  the  said  arrears  of  rent 
from  the  said  C.  C,  (a)  as  the  occupier  of  the  said  dwelling-house, 
and  threatened  to  distrain  upon  the  goods  and  chattels  in  and  upon  /^x  ^i^i^^    i^ 
the  said  dwelling-house  and  premises ;  whereupon  the  said  C.  C,  in  was  an  under 
order  to  prevent  the  said  goods  and  chattels  in  and  upon  the  said  **?*'?,®[9*  5*» 
dwelling-house  and  premises  from  being  destrained,  long  before  the  ^^  ^,^  ^^^ 
said  time  when  be.,  to  wity  on  be.,  paid  to  the  said  B.  B.  the  A.  A.  was  the 
said  $20,  of  the  rent  aforesaid,  so  being  in  arrear  and  unpaid  as  ^"'"^J^^^'* 
aforesaid ;  and  so  the  plaintiff  says,  that  nothing  of  the  said  $20  ii^dlorf! 
of  the  rent  aforesaid  was  in  arrear  to  the  said  L>.,  in  manner  and 
form  as  the  said  D.  hath  above  in  his  said  avowry  alleged  ;  and  this 
the  plaintiff  is  ready,  be. :  Wherefore,  be. 

Note.— On  demurrer  and  solemn  argument,  this  plea  was  adjudged  good 
by  the  whole  Court    Saptfordr.  Fletcher j  4  T.  R.  bll. 

AvowBY.     And  the  said  D.,  E.,  F.,  and  G.,  come  and  'defend  Avowry  and 
the  wrong  and  injury  when  be.,  and  the  said  D.,  in  his  own  right  rfSSrf  wife* 
tpettyovotps,  and  the  said  E.,  F.,  and  G.,  as  bailiffi  of  the  said  D.,  against  an  un- 
tvell  acknowledge^  the  taking  of  the  said  cattle  in  the  said  place  in  dertenant  for 
which  be.,  and  jusdy  be.,  because  they  say,  that  before  the  said  '*"*  "*  *^*'' 
time  when  the  taking  of  the  said  cattle  is  above  supposed  to  be  made,  j^d^ed^vary 
and  also  at  the  time  when  be.,  the  said  D.,  and  Jli.  his  wife^  were  from  the  orig- 
and  yet  are  seised  (b)  of  and  in  a  messuage,  three  barns,  and  three  '^^>  which 
hundred  acres  of  land,  with  the  appurtenances,  situate  be.,  in  be.,  ^ddD^ulri^t 
whereof  the  said  place,  called  the  Parkes,  in  which  be.  is,  and  at  of  M.  ius  now 
the  time  when  8ic.,  was  parcel,  in  their  demesne  as  pffee^  in  right  ^'^^>  ^^,  ^ 
of  the  said  M,;  and  the  said  D.,  being  so  seised  as  aforesaid  of  J^*^ia^^. 
the  said  tenements  with  the  appurtenances,  whereof  be.,  he  die  mesne  as  of 
said  D.  afterwards,  to  wit,  on  be.,  at  be.,  demised  ihe  said  tene-  ^*®  '"i'^}^*? 
ments,  with  the  appurtenances,  whereof  be.,  to  one  A.  A.,  to  have  iM^Ae^iin 
and  to  hold  the  said  tenements,  with  the  appurtenances,  whereof  oTa  husband 
be.,  to  the  said  A.  A.  and  his  assigns  from  the  feast  of  be.,  unto  J^'^^hel^o 
the  full  end  and  term  of  one  whole  year  from  thence  next  follow-  be  bad  on 
ing,  and  fully  to  be  complete  and  ended,  yielding  and  paying  there-  special  demur- 
for  for  the  said  year  to  the  said  D.  and  his  assigns,  the  rent  of  $78,  J^'^  ^J^®  ?®^ 
to  be  paid  at  the  feast  of  be.,  and  the  feast  of-  be.,  by  even  and  the  text.   2 
equal  portions ;  by  virtue  of  which  said  demise,  the  said  A.  A.  en-  Saund.  282, 
tered  mto  the  said  tenementSi  with  the  appurtenances,  whereof  be.,  g^^.^^,^ 

note  (4.) 
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FoA  murr.  and  was  thereof  possessed,  and  enjoyed,  and  held  the  said  tene- 
ments until  be.,  bj  virtue  of  the  said  demise ;  and  because  $39  of 
the  rent  aforesaid,  above  reserved  for  half  of  the  said  one  year 
above  granted,  ended  on  the  said  feast  of  &c.,  were  and  still  are  in 
arrear  and  unpaid  to  the  said  D.,  wherefore  the  said  D.  in  his  own 
right,  and  the  said  £.,  F.,  and  G.,  as  servants  of  the  said  D.,  and 
by  his  command,  at  the  said  time  when  &c.,  entered  into  the  said 
place  called  the  Parkes,  in  which  &c.,  being  parcel  of  the  said  ten- 
ements with  the  appurtenances,  so  as  aforesaid  demised  to  the  said 
A.  A.,  as  in  land  liable  to  and  chargeable  with  the  distress  of  the 
said  D.,  and  took  and  distrained  the  said  catde  in  the  said  declara- 
tion mentioned,  then  being  levant  and  couchant  in  and  upon  the 
said  place  called  Parkes,  in  which  &c.,  for  the  said  rent,  being  so 
as  aioresaid  in  arrear  to  the  said  D.,  as  they  lawfuUy  might ;  and 
this,  &c. :  Wherefore  they  pray  judgment  and  a  return  of  the  said 
cattle,  together  with  their  damages,  costs,  and  charges,  by  them 
about  their  suit  expended,  to  be  adjudged  to  them,  &c. 

Bv  to  an  Bar.     And  the  said  plaintiff  says,  that  the  said  D.,  for  tlie  rea- 

renuZuroar.  ^^  before  alleged,  ought  not  to  avow,'  nor  the  said  E.,  F.,  and  G., 
That  the  cattie  as  bailiffi  of  the  said  D.,  to  acknowledge  the  taking  of  the  said 
wc^ed^into  cattle  in  the  said  place  in  which  &c.,  to  be  just  &c.,  because  he 
throu^  the  '  ^Y^*  ^^^  ^^  ^^  ^^  plaintiff,  at  the  said  time  when  &c.,  and  long 
defect  of  fen-  before,  was  possessed  of  and  in  a  close  of  pasture  in  &c.,  adjoining 
ccfflj^hich  the  next  and  contiguous  to  the  said  place  called  &c.,  in  which  &c.  And 
hound  to  re-  ^®  ^^  plaintiff  further  says,  that  the  smd  D.,  and  all  thosd,  whose 
pair,  and  before  estate  the  said  D.  now  hath,  and  at  the  said  time  when  be.,  had  of 

m!ti^'*if*^eir  ^^  ^°  ^®  ^**^  ^*°^  ?^^®^  ^-^  '^  ^^^^^  *^-'  ^"^  ^^^  whereof 
escape,  the  dft.  ^^  memory  of  man  is  not  to  the  contrary,  have  made  and  repair- 
^rtrained         ed,  and  have  been  used  and  accustomed  to  make  and  repair  the 
®'^'  hedges  and  fences  between  the  said  close  called  be.,  b  which  &c., 

and  the  said  close  of  pasture  of  the  said  plaintiff.  And  the  said 
plaintiff  says,  that  before  the  said  time  when  be.,  and  also  at  the 
said  time  when  be.,  the  hedges  and  fences  between  the  said  close 
in  which  be.,  and  the  said  close  of  pasture  of  him  the  said  D.,  were 
broken,  open,  and  in  decay,  through  the  want  of  the  repairing  there- 
of; wherefore  the  catde  of  the  said  plaintiff  being  before  toen  put 
into  the  said  close  or  pasture  of  him  the  said  plaintiff,  ^fiei^wards 
and  before  the  said  time  when  be.,  to  int^  on  be.,  escaped  out  of 
the  said  close  of  pasture  of  the  said  plaintiff,  and  through  the  defect 
of  the  said  hedges  and  fences  entered  into  the  said  close  in  which 
be.,  and  remained  there  until  the  said  D.,  E.,  F.,  and  G.,  after- 
wards, and  before  he  the  said  plaintiff  had  or  could  have  any  notice, 
that  the  catde  were  in  the  said  place  in  which  be.,  to  tvity  at  the 
said  time  when  be.,  took  the  said  cattle  in  the  said  place  in  which 
be.,  and  unjusdy  detained  them  against  gages  and  pledges,  in  man- 
ner and  form  as  die  said  plaintiflf  above  thereof  complains  against 
them ;  and  this  he  is  ready  to  verify  :  Wherefore,  inasmuch  as  the 
said  D.,  E.,  F.,  and  G.  have  above  acknowledged  the  taking  and 
?il?^°^  of  the  said  catde,  he  the  said  plaintiff  prays  judgment, 
and  his  damages,  on  occasion  of  the  taking  and  unjust  detaining  of 
the  said  catUe  to  be  adjudged  to  him,  be.     2  Saund.  284. 
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NoTS. — On  demorrer  to  this  bar,  it  was  adjadg^ed  bad,  and  the  Court  Fob  bxht. 
were  of  opinion,  that  if  cattle  escape  oat  of  ao  adjoining  close,  aod  are  le- 
vant and  couchant,  they  may  be  distrained  for  rent,  though  they  escape 
through  the  defect  offences,  which  the  party  distraiaing  ought  to  have  re- 
paired.    Bat  this  was  against  the  opinion  of  Saunders,  and  has  been  since 
adjudged  not  law.    And  the  settled  distinction  now  is,  that  where  a  strang- 
er's cattle  escape  into  another's  laod  by  breaking  the  fences,  where  there 
is  no  defect  in  them,  or  if  the  tenant  of  the  land,  where  the  distress  is  taken, 
is  not  hound  to  repair  the  fences,  though  there  is  a  defect  in  them,  the  cattle 
may  be  distrained  for  rent  immediately,  before  they  are  levant  and  cou- 
chant ;  but  if  the  cattle  escape  through  the  Refect  of  fences,  where  the  ten- 
ant of  the  land  is  bound  io  repair^  they  cannot  be  distrained  by  the  land- 
lord for  rent,  though  they  have  been  levant  and*  couchant,  unless  the  owner 
of  the  cattle,  tifier  noHeey  that  they  are  in  the  land,  neglects  or  refuses  to 
drive  them  away ;  for  the  landlord  shall  not  take  advantage  of  his  own  wrong. 
But  the  lord  or  grantee  of  a  renC-cAarg'e,  who  has  nothing  to  do  with  the 
fences,  may  in  such  case  distrain  the  cattle  after  they  have  been  levant  and 
couchant,  though  no  notice  be  given  to  the  owner ;  because  there  being  no 
default  in  them,  as  there  is  in  the  landlord,  such  notice  is  not  necessary. 
Kempt  Y.  Crewesy2  Lut.  1580;  Gilb.  Dist  34,  2d.  edit.;  3  Lev.  260;  2. 
Vent.  50 ;  see  Poole  v.  LongueviUej  2  Saund.  289  a,  note  (7.)    But  if  a 
stranger's  cattle  be  distrained,  and  he  bring  an  action,  and  the  defendant 
avow  a  taking  for  rent,  the  plaintiff  cannot  reply  that  the  cattle  were  not 
levant  and  couchant  generally  for  he  should  show  that  they  were  lawfully 
in  the  close,  or  without  his  default    But  if  he  does  reply  generally,  and  the 
defendant  joins  issue, the  defect  will  be  cured  on  verdict.  Kempe  v.  CreweSy 
1  Ld.  Raym.  167. 

Bab.  And  the  said  plaintiff  says,  that  the  said  D.,  notwithstand-  Bsr.  Entry 
ing  any  thing  before  alleged,  ought  not  to  avow  the  taking  of  the  •»*  eviction, 
said  chattels  in  the  said  place  in  which  S^c,  to  be  just,^  because  he 
says,  that  the  said  D.,  after  the  said  demise  of  the  said  premises 
specified  in  the  said  avowry,  and  long  before  the  said  time  when 
&c.,  and  before  the  said  rent  or  any  part  thereof  by  that  demise  be- 
came due  and  payable  to  the  said  D.,  to  trtV,  on  &£c.,  with  force  and 
arms  fac.,  into  one  room  fac.,  parcel  of  the  premises  aforesaid,  with 
the  appurtenances,  in  the  said  avowry  alleged  to  have  been  demis- 
ed, in  and  upon  the  possession  of  him  the  plaintiff  thereof  entered, 
to  uni,  at  be.,  and  him  the  plaintiff  from  his  possession  thereof 
ejected,  expelled,  and  amoved ;  and  him  the  plaintiff,  so  from  thence 
ejected,  expelled,  and  amoved  from  his  possession  thereof,  from 
mence  until  and  upon  the  said  &c.  day  of  &x:.,  and  at  the  said 
time  when  Szc.,  in  the  said  avowry  mentioned,  kept  out ;  and  this, 
&c. :  Wherefore,  &c. 

Rkplication.  And  the  said  D.  says,  {preduii  nan  advoe.)  RepUcation. 
because  he  saith,  that  he  the  said  D.  did  not  after  the  said  demise  ^^^^  ^ 
of  the  said  premises,  specified  in  the  said  avowry  above  made,  enter 
into  any  parcel  of  the  said  premises,  in  the  said  avowry  above  made, 
alleged  to  have  been  demised,  in  and  upon  the  possession  of  the 
plaintiff  thereof,  and  him  the  jJaintiff  from  the  possession  thereof 
eject,  expel,  and  amove,  in  manner  and  form  as  the  plaintiff  hath 
in  and  by  his  said  pl^a  in  bar  in  that  respect  above  alleged ;  and  of 
this  he  puts  himself  on  the  country.     3  Morg.  594,  Lond.  Edit. 

]N^OTX. See  the  notes  on  the  pleas  of  Eviction  under  the  heads  of  Cove- 
nant and  Debt,  anU  p.  208,  219,  224,  330,  332. 
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For  Kiarr.  AvowBT.     And  the  said  D.  comes  and  defends  &c.,  when  fac, 

Avowiy.  That  and  well  avows  the  taking  of  the  said  seventy  shocks  of  wheat  in  the 
the  seventy      g^j  j  declaration  mentioned,  and  justly,  because  he  says,  that  the 
whei?  were     place  in  which  fee,  contains  ten  acres  of  land,  and  that  before  the 
taken  for  die-    time  when  &c.,  to  wit,  on  &c.,  the. said  D.  was  seised  of  a  messu- 
tress  for  rent,    ^g^  ^^^^  ^^^  hundred  acres  of  land,  in  &c.,  of  which  the  said  ten 
acres  were  parcel,  in  his  demesne  as  of  fee  ;  and  being  so  seised 
thereof,  before  the  time  when  fac.,  to  vnt,  on  the  same  day  and 
year  last  aforesaid,  he  demised  the  same  tenements  to  one  A.  A., 
to  hold  from  thence  for  one  year  then  next  ensuing,  at  the  rent  of 
^124  a  year,  payable  quarterly,  in  equal  portions,  the  first  pay- 
ment to  be  made  on  the  &c.  day  of  &c.,  then  next  ensuing ;  by 
virtue  of  which  Semise.  aforesaid,  the  said  A.  A.  entered  into,  and 
was  possessed  of  the  tenements  aforesaid,  whereof  the  said  ten 
acres  aforesaid  are  parcel ;  and  because  $31  of  the  said  rent  for 
one  quarter  due  on  the  .said  &c.  day  of  &c.,  was  in  arrear  and  un- 
•paid,  the  said  D.,  at  the  said  time  when  &c.,  entered  into  tlie  said 
place  where  &c.,  and  took  and  distrained  the  said  seventy  cocks  or 
shocks  of  wheat,  then  being  in  the  said  place,  where  &c.,  for  the 
rent  aforesaid,  being  so  in  arrear  as  aforesaid,  as  he  lawfully  might 
do ;  and  this,  &c. :  Wherefore,  &c. 

Bar.  That  the  Bab.  And  the  plaintiff  says,  that  the  said  D.,  notwithstanding 
shocks  of  any  thing  by  him  above  alleged,  ought  not  to  avow  the  taking  of  the 
jJto'a^fo^r  said  seventy  shocks  of  wheat  in  the  place  in  which  &c.,  justly, 
tenant  at  will,  because  he  says,  that  before  the  time  when  &c.,  to  wit,  on  &c., 
^'d'  *■  ^*^'  one  B.  B.,  at  a  Court  &c.,  holden  &c.,  by  the  consideration  of  the 
kfexecutionr  same  Court,  recovered  judgment  against  one  C.  C,  for  the  sbm  of 
and  bought  by  |t200  debt,  and  $20  costs  of  suit ;  and  afterwards,  to  wit,  on  &c., 

?ft  ^"  ^^^  ^"^^  °"^  ^"  ^"®  ^^^^  ^^  ^^^'.  ^^^  ^"^  ^^  execution  upon  the  same 
the  place  &c.,  judgment  directed  to  the  sheriff  of  &c.,  bis  deputy  &c.,  whereby 
till  they  were  the  said  sheriff  &c.,  were  required  &c.,  [insert  the  execution,] 
fi*'<*^J^<^*'"^  which  writ  was  returnable  to  the  Court  of,  &c.  And  the  plaintiff 
coi^eofhus-  further  saith,  that  afterwards,  to  mt,  on  fee.,  the  said  writ  was  de- 
bandty.  livered  to  the  said  sheriff  of  &^.,  to  be  by  him  duly  executed  ; 

and  afterwards,  to  tvitj  on  he,,  the  said  C.  C.  died ;  and  after- 
wards, and  before  the  said  time  when  &c.,  to  wit,  on  &lc.,  then 
next  following,  seven  acres  of  the  premises  in  which  &c.,  having 
been  sown  with  wheat  by  the  said  C.  C.  in  his  lifetime,  and  the 
said  C.  C,  at  the  time  of  the  said  sowing,  having  been  lawfully 
possessed  of  the  said  place  in  which  &c.,  as  tenant  at  wiU  of  the 
said  D.,  and  also  at  the  time  of  his  the  said  C.  C.'s  death,  the  said 
sheriff  before  the  time  when  &c.,  to  unt,  on  8z;c.,  seised  and  took  in 
execution  by  virtue  of  the  said  writ  of  executfon,  the  said  wheat  so 
growing  on  the  said  seven  acres  as  aforesaid ;  and  afterwards  and 
before  the  time  when  &c.,  to  toit,  on  ££c.,  he  the  said  sheriff  sold 
the  said  wheat  so  growing  on  the  said  seven  acres  as  aforesaid,  to 
the  plaintiff  in  ^further  execution  of  said  writ  according  to  law ; 
whereof  the  said  D.  then  and  before  the  time  when  &o.,  at  8ic., 
had  notice.  And  the  plaintiff  further  says,  that  he  being  so  pos- 
sessed and  entided  to  said  wheat  as  aforesaid,  did  suffer  the  said 
wheat  to  grow  on  the  place  m  which  &c.,  until  it  was  ripe  and  fit 
to  be  cut ;  and  afterwards,  and  before  the  time  when  &£c.,  to  wit. 
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OQ  &c.,  the  plaiodff  entered  into  the  place  in  wliich  &c.,  in  order  Fo&bxnt. 
to  cut  the  wheat  aforesaid,  being  then  ripe  and  fit  to  be  cut,  and 
did  then  and  there  cut  the  same,  and  made  it  into  cocks  or  shocks, 
whereof  the  said  seventy  cocks  were  parcel ;  and  the  said  cocks  or 
shocks  being  so  cut  as  aforesaid,  the  plaintiff  suffered  them  to  lie 
on  the  said  seven  acres,  until  the  same  in  a  course  of  husbandry  were 
'fit  to  be  carried  away  ;  and  d^  said  wheat  being  so  cut  as  afore- 
said, and  Ijring  on  the  said  plice  in  which  Sec.,  until  it  was  fit  to  be 
carried  away,  according  to  the  course  of  husbandry,  the  said  D. 
of  his  own  wrong  took  and  distrained  the  same  seventy  shocks  of* 
wheat  under  a  pretence  of  a  distress,  the  said  wheat  at  the  time  of 
such  distress  not  being  fit  to  be  carried  away  according  to  tlie  course 
of  husbandry.  And  the  plaintiff  further  saitb,  that  at  the  time  of 
the  said  distress,  there  were  other  goods  on  the  premises  demised 
to  the  said  -A.  A.,  as  aforesaid,  sufficient  to  answer  the  value  of  tlie 
said  rent ;  and  this,  8z;c. :  Wherefore,  &c. 

NoTK. — ^These  pleadingfs  are  drawn  after  the  precedent  inEaionv.  South- 
by^  Willes,  131.  To  the  bar  there  was  a  demurrer,  and  on  joinder,  several 
objections  were  made  to  it,  to  vnt.  That  it  was  not  safficieatly  shown,  that 
C.  C.  was  tenant  at  will  to  the  defendant;— that  it  ought  to  have  been  par- 
ticularly shown  how  long  the  wheat  remained  on  the  land  after  cutting, 
that  the  Court  might  judge  if  it  were  reasonable; — that  C.  C.  dying,  before 
the  goods  were  taken  in  execution,  the  execution  was  not  well  executed, 
for  it  could  not  be  after  the  death  of  the  party  ;  and  lastly,  that  though  the 
wheat  had  been  legally  taken  in  execution,  yet  it  being  HiiflTered  in  remain 
on  the  land,  it  was  liable  to  dislress  for  rent.  But  the  Court  overruled  ail 
the  objections,  and  adjudged  the  bar  good.^  On  error  brought,  it  was  con- 
tended, that  the  bar  should  have  shown  the  commencement  of  the  estate  of 
C.  C,  for  the  commencement  of  all  particular  estates  must  ,be  shown, 
though  a  fee  need  not;  and  that,  as  the  plaintiff  claimed  under  C.  C,  he 
ought  to  hare  shown  particularly  C.  C.'s  tide.  1  Ins.  303  b.  But  Lee  C.  J. 
was  of  opinion,  that  the  title  need  not  be  shown ;  for  the  plaintiff  did  not 
derive  bis  title  under  C,  C,  but  merely  showed  that  C.  C.  had  such  a  pos- 
session, both  at  the  time  of  sowing  and  at  the  time  of  his  death,  as  made 
the  com  liable  to  execution ;  and  that  the  plaintiff  was  a  stranger  to  his 
estate,  and  therefore  could  not  show  it.  Garth.  209.  The  former  objection 
recurring,  that  the  goods  were  liable  to  distress,  on  a  second  aigument  it 
should  seem  from  a  note  in  Barnes  206,  that  the  plaintiff  bad  judgment. 
Willes,  137,  notes  of  Dnrnford ;  S.  C.  7  Mod.  251. 

If  the  estate  of  a  tenant  at  will  determine  by  his  death,  or  the  act  of  his 
landlord,  he  in  the  one  case,  and  his  executors  or  administrators  in  the  oth- 
er shall  reap  what  is  sown ;  and  the  tenant  at  will,  or  his  representatives, 
shall  have  liberty  of  ingress,  egress,  and  regress,  to  come  upon  the  land, 
and  to  cut  off  and  carry  away  the  com.  Litt.  }  68  ;  Willes,  136.  Plead- 
ing that  com,  which  had  been  cut,  was  left  on  the  ground,  until  it  was  fit 
in  a  course  of  husbandry  to  be  carried  away,  is  sufficient,  without  saying  how 
long  it  remained  there ;  it  being  a  fact  for  the  jury,  and  not  for  the  Court. 
Willes,  181. 
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PLEADINGS  IN  SLANDER. 

1.  Of  Slander  and  Libel^  General  Principles* 

The  general  distinction  between  oral  and  written  slander,  as  laid 
down  bj  Bayley  J.  is,  that,  "  no  action  is  maintainable  for  words 
spoken,  unless  they  impute  to  a  man  a  crime  for  which  he  is  ponisb- 
able  by  law ;  or,  that  he  has  an  infectious  distemper ;  or,  unless  they 
are  spoken  of  him  in  his  ofBce,  profession,  or  business.  But  an  action 
is  maintainable  for  slander,  either  written  or  printed,  provided  the 
tendency  of  it  be  to  bring  a  man  into  hatred,  contempt,  or  ridicule." 
3  Barnw.  &  Or.  24.  In  Clark  v.  Binney,  it  is  held,  that  any  publicar 
tion  that  contains  an  imputation  tending  to  vilify  a  man  and  bring  him 
into  hatred,  contempt,  and  ridicule,  is  a  libel.  2  Pick.  113.  And 
in  such  case  it  is  a  libel,  however  cautiously  worded.  See  2  Carr.  &, 
Payn.  252. 

In  either  case,  the  action  is  grounded  on  both  the  falsehood  of  the 
imputation,  and  the  malicious  intent  with  which  it  is  made.  And  if 
either  of  these  is  wanting,  the  action  cannot  be  maintained.  Malice 
however,  with  respect  to  actions  of  Slander  and  Libel,  may  be  either 
malice  in  fact,  or  malice  in  law.  Malice  in  fact  is  directed  towards 
an  individual,  and  is  express ;  but  malice  in  law  is  always  inferred 
where  a  wrongful  act  is  done  intentionally ;  for  a  man  is  supposed  to 
intend  all  the  consequences  which  naturally  follow  from  his  acts.  In 
cases  of  privileged  communications,  in  order  to  maintain  an  action 
of  Slander,  the  plaintiff  must  show  the  malice,  and  it  is  not  necessa- 
rily to  be  inferred  from  the  communication  itself,  though  it  may  be 
false  in  fact,  since  without  malice  is  proved,  the  occasion  will  excuse 
the  words  charged  as  slanderous.  But  where  the  communications  are 
not  privileged,  if  the  imputations  are  false,  the  burthen  of  proof  lies 
on  the  defendant  to  show  that  they  were  made  without  malice  ;  since 
otherwise  the  law  will  presume  them  to  be  malicious.  See  Brommer 
V.  Prosser,  4  Barn.  &  Cr.  247.  Thus  suppose  A.  being  about  to  hire 
a  servant,  asks  B.  his  character  ;  if  B.  gives  him  a  bad  one,  however 
false  it  may  be,  the  servant  can  maintain  no  action  against  B.,  unless 
he  can  prove  express  malice.  But,  if  the  servant  can  show  that  B. 
knew  the  character  to  be  false  when  he  gave  it,  this  would  be  suffi- 
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cient  proof  of  express  malice.  Bat  if  B.,  speaking  of  A.,  in  ordinary  Slaitdsb. 
cases,  shoold  say  he  was  a  thief^  &c.,  if  the  words  are  proTed  by  the 
plaintiff,  and  the  defendant  does  not  justify  and  show  them  to  be  true, 
this,  without  more,  would'  be  sufBoient  proof  of  malice  in  law; 
see  3  T.  K.  6;  3  Bur.  2425  ;  see  also  5  Barn.  &  Aid.  642.  And  in 
case  of  a  libel,  a  malicious  intent  may  generally  be  infened  from  the 
publication  of  it,  and  the  burthen  of  proving  the  contrary  lies  on  the 
publisher.  Tet  perhaps  this  should  be  confined  to  cases  of  genera) 
publication  by  means  of  newspapers,  pamphlets,  d&c.,  for,  as  it  is  held 
where  a  written  communication  is  made  to  a  friend,  honafidcy  without 
any  intention  of  slandering,  no  action  can  be  maintained,  it  may  be 
doubted  whether  the  fact,  that  it  was  written  to  a  friend,  is  not  suffi- 
cient to  excuse  it  from  the  charge  of  malice,  unless  express  malice  is 
proved  by  the  other  party.     See  1  Camp.  268. 

If  a  person,  not  having  the  means  of  knowing  whether  a  slander- 
ous imputation  is  true  or  not,  asserts  that  it  is  true,  he  is  liable  to  an 
action  as  for  a  criminal  untruth,  if  it  turns  out  to  be  unfounded.  2 
Barn.  d&  Or.  257. 

Where  a  charge  of  a  ci'iminal  or  scandalous  nature,  is  made 
against  a  person,  to  a  body  having  no  authority  to  try  and  punish  the 
offender,  the  proper  remedy  is  an  action  of  slander,  as  it  affords  no 
ground  for  a  malicious  prosecution ;  but,  if  the  defendant  has  acted 
with  honest  intentions  in  making  the  charge,  supposing  the  tribunal 
to  be  competent,  and  believing  the  accusation  to  be  true,  the  occasion 
would  prevent  the  inference  of  malice.  3  Pick.  379.  And  where 
the  plaintiff  has  voluntarily  submitted  to  the  investigation  of  a  tribu- 
nal having  no  legal  authority,  he  cannot  maintain  an  action  for  a  libel 
against  the  complainant,  without  showing  express  malice.  2  Pick.  310. 

On  the  other  hand,  it  seems  generally,  that  accusations  made  to  a 
competent  tribunal,  cannot  be  made  the  subject  of  an  action  of  slan- 
der, whether  such  accusations  are  true  or  false.  The  remedy  of  the 
injured  party  should  be  by  an  action  for  a  malicious  prosecution.  2 
Pick.  314 -,  3  Pick.  379.  Yet  where  the  accuser,  at  the  time  of  mak- 
ing his  accusation,  knows  it  to  be  false,  it  may  perhaps  be  a  ground 
for  an  action  of  slander,  although  such  accusation  is  made  to  a  tribu- 
nal competent  to  afford  redress.   ^Qu,  and  see  1  Pick.  524. 

A  party  is  generally  at  liberty  to  publish  a  history  of  a  trial,  t.  e. 
the  facts  of  the  case ;  but  he  is  not  at  liberty  to  publish  observations 
made  by  counsel,  injurious  to  the  character  of  individuals.  4  Barn. 
&  Cr.  473.  And  this  doctrine  in  general  seems  to  be  recognized 
both  in  New  York  and  in  this  State.  In  delivering  the  opinion  of  the 
Court  in  Clark  v.  Binnetf,  Lincoln  J.  quotes  with  approbation  an  ob- 
servation made  by  Mr.  Justice  Spencer,  in  the  case  of  Thomas  v, 
CroswelL  *'  There  is  not  a  dictum  to  be  met  with  in  the  books,  that 
a  man  under  the  pretence  of  publishing  the  proceedings  of  a  court  of 
justice,  may  discolor  and  garble  the  proceedings  by  his  own  comments 
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SiJun>sR.  and  constrttctions,  bo  as  to  eflfect  the  purpose  of  aspersing  the  char- 
acters of  those  concerned."  See  7  Jonhs.,^  272.  And,  as  a  gen- 
eral rule,  though  a  puhlication  is  avowedly  made  for  some  proper  and 
legal  object,  yet»  if  it  is  unnecessarily  offensive  and  injurious  to  the 
feelings  or  character  of  an  individual,  he  may  maintain  an  action  on 
it  as  libellous.    See  2  Starkie,  297. 

The  privilege  of  speech  which  a  man  may  have  as  member  of  a 
legislative  assembly,  or  as  counsel  in  a  cause  on  trial,  does  not  ex- 
lend  any  further  than  those  particular  occasions ;  for,  if  any  speech 
thus  privileged,  contains  matter  defamatory  of  am  individual,  it  will 
be  a  libel  to  cause  such  speech  to  be  printed,  and  the  publisher  will 
be  liable  to  an  action  accordingly.    3  Bam.  &  Aid.  167,  702. 

2.  A  few  special  case?  of  Slander^  Spc. 

To  impute  insolvency/  to  an  innholder,  is  slanderous  and  actionable, 
without  any  allegation  of  special  damage ;  because  it  impairs  the 
credit,  which  may  be  necessary  for  him  to  have,  to  support  his  house. 
T.  Raym.  231 ;  5  Barn.  &  Or.  180. 

To  call  one  a  rogue  and  a  swindling  rascal^  it  seems  is  actionable 
without  special  damage.  3  Bing.  104.  So  to  call  one  a  knave.  Hard- 
ing V.  Brooks,  5  Pick.  244. 

But  to  charge  one  with  burning  his  own  store,  where  there  is  no 
averment  or  allegation  of  matter,  in  consequence  of  which  it  is  un- 
^lawful,  is  not  actionable  of  itself.    2  Pick.  320. 

Where  at  a  town  meetiug,  a  voter  falsely  and  maliciously  charged 
the  town-clerk  with  destroying  a  vote,  it  was  held  actionable  without 
special  damage.  9  Mass.  R.  262.  But  it  seems,  if  a  citizen,  on  any 
public  occasion,  observes  a  town  officer  swerving  from  his  duty,  he 
may  suggest  the  error  to  him  in  a  decent  manner,  without  being  liable 
to  an  action.    Ibid. 

Where  the  defendant  in  a  suit,  while  a  witness  was  testifying  on 
the  trial,  in  a  court  of  justice,  turned  towards  him  and  said,  **  You 
have  sworn  a  manifest  lie,^*  on  suit  brought,  it  ivas  held  actionable, 
and  the  plaintiff,  the  witness  in  the  former  case,  was  permitted  to  intro- 
duce evidence  of  similar  declarations  made  by  the  defendant,  after 
the  commencement  of  the  action  of  slander,  to  aggravate  damages. 
2  Serg.  &  Rawle,  469. 

To  write  of  a  man,  that  he  pat  in  two  votes  for  the  same  person,  at 
the  election  of  a  public  officer,  is  actionable,  though  in  fact  such  elec- 
tion was  never  held.     8  Mass.  R.  248. 

'  Here  note,  that  a  party  who  pursues  an  illegal  vocation,  has  no  rem- 
edy by  action,  for  a  libel  regarding  his  conduct  in  such  vocation. 
Hunt  V.  Bea,  1  Bing.  1. 
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Slaitdsr. 
3.  Of  the  Pleadings  in  Actions  of  Slander. 

1.  Of  the  geodrAl  issue,  and  what  may  be  given  in  evidence  under  it 

The  general  issue  in  this  action,  as  well  as  in  all  other  actions  on 
the  case,  is  not  guilty ;  and  this  is  proper  in  cases  where  the  defend^ 
ant  did-  not  speak  the  words.  And,  under  this  pica,  any  thing  may 
be  shown  to  prove  that  he  did  not  speak  them  maliciously ;  as  that 
they  were  spoken  through  heat  or  passion  ,*  or,  that  they  were  spoken 
in  the  course  of  legal  proceedings ;  or,  that  they  were  spoken  with  an 
honest  intention  through  mistake,  and  not  with  a  design  to  injure  the 
plaintifi:  3  Mass.  R.  546;  15  Mass.  R.  48.  So  that  the  words 
charged  were  spoken  as  a  confidential  communication,  may  be  given 
in  evidence  under  the  general  issue  ;  and  generally  any  fact  may  be 
thus  given  in  evidence,  to  show  that  the  defendant  spoke  the  words 
bondfde,  and  without  malice.  1  Garrington  d&  P.  392;  15  Mass. 
IL  48. 

But  the  defendant  will  not  be  permitted,  under  the  general  issue, 
to  prove  the  truth  of  the  words,  as  a  defence  to  the  action  ;  it  must 
be  specially  pleaded,  in  order  that  the  plantiff  may  have  notice  what 
he  is  to  disprove.  2  Str.  1200 ;  3  Con.  R.  463  ;  4  Con.  R.  408 ;  19 
Johns.  349.  But  it  seems  such  evidence  may  be  admitted  for  the 
purpose  of  rebutting  the  presumption  of  malice,  by  showing  probable 
cause.    2  Pick.  310 ;.  3  Johns.  180. 

2.  The  defendant  may  plead  in  justification,  that  the  words  spoken 
are  true ;  but  the  justification  will  not  be  good,  unless  it  confesses  the 
speaking  of  the  words  alleged. 

It  must  justify  the  whole  charge,  otherwise  it  will  be  bad  on  demur- 
rer.   20  Johns.  204. 

So,  it  will  be  bad,  if  under  the  circumstances  alleged  in  it,  the 
words  would  still  be  actionable.     1  Brownl.  5. 

Where  the  charge,  contained  in  the  words  on  account  of  which  the 
action  is  brought,  afiectsthe  plaintiff  *s  general  character,  the  justifica- 
tion should  set  out  the  particular  instances  intended  to  be  proved,  so 
that  the  plaintiff  may  have  notice  what  to  disprove.  1  Taunt.  543 ; 
1  T.  R.  748.  For,  if  it  contains  merely  general  charges,  it  will  be 
bad  on  demurrer ;  because  such  charges  are  not  issuable.    Ibid. 

Where  a  libel  is  justified,  on  the  ground  that  it  is  true,  if  the  de- 
fendant does  not  prove  each  statement  to  be  true,  and  merely  proves 
facts  of  the  same  kind,  the  plea  is  not  proved.  1  Garrington  &  P. 
295.  In  such  case,  however,  the  damages  would  usually  be  merely 
nominal. 

Where  the  justification  is,  that  the  supposed  libel  contains  in  sub- 
stance^ a  true  account  and  report  of  a  trial,  it  was  held  bad  on  gen- 
eral demurrer.  Because  it  is  rather  the  inference,  the  party  so  pub- 
lishing, draws  from  the  whole  of  what  passed  at  the  trial,  than  a  fair 
account  of  it.    For  the  justification  ought  to  state  the  libel  to  be  a 
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Slajidss.  tiiie  account  of  the  trial ;  though  it  is  not  necessary  that  it  should 
contain  every  word  therein  uttered ;  as,  it  seems,  superfluous  matter 
may  be  omitted.     FUnt  t.  Pikcy  4  Barn.  &  Or.  473. 

3.  The  defendant  may  plead  the  statute  of  limitations.  By  Mass. 
Stat.  1786,  ch.  52,  §  1,  actions  for  slander  must  be  brought  within 
two  years  after  the  words  spoken.  With  regard  to  the  statute  of  lim- 
itations in  this  action,  it  may  be  observed,  that  the  stat  1793,  oh.  75, 

'  §  2,  which  authorizes  the  commencement  of  a  new  action  in  certain 
cases,  where  the  time  limited  for  such  actions  is  expired  according  to 
the  general  statute  of  limitations,  does  not  extend  to  actions  ex  dtUcUf^ 
as  Slander,  &>c.    2  Pick.  605. 

4.  It  is  said,  that  the  defendant  may  also  plead  infancy ;  but  if  he 
is  seventeen  years  of  age,  the  plea  will  not  avail.  See  Com.  Dig. 
(2  L.  2),  cites  Noy,  129.  And  perhaps  insanity  or  absolute  fatuity. 
See  9.  Mass.  R.  215. 

4.  Other  Pleas. 

j  It  b  a  good  justification,  that  the  words  were  spoken  in  another 
^       sense.    4  Co.  14  a. 

Or,  that  they  were  spoken  on  a  lawful  occasion,  as  by  a  member  of 
a  legislative  body,  in  debate,  in  the  legislature.  See  4  Mass.  R.  1 ;  see 
also  2  Serg.  &  R.  23.  Or,  in  a  court  of  justice,  by  a  counsellor 
while  pleading  or  managing  his  client's  cause.  If  pleaded  specially, 
it  should  be  alleged  that  the  remarks  were  pertinent  to  the  case,  and 
if  so,  whether  true  or  not,  the  justification  is  good.  But  otherwise 
it  seems,  if  they  were  merely  impertinent.  2  Cro.  90,  91.  But  if  it 
comes  out  under  the  general  issue,  that  the  words  were  spoken  on  a 
lawful  occasion,  the  plaintiff  will  be  non-suited.     1  Holt.  619. 

So,  it  may  be  pleaded,  in  justification,'  that  at  the  time  of  speaking 
the  words,  the  defendant  gave  the  name  of  the  person  from  whom  he 
heard  them.  7  T.  R.  17 ;  3  Yeates,  506.  But  it  is  no  justification, 
that  A.  B.  told  the  defendant  so,  if  the  defendant  at  the  time  of  speak- 
ing the  words,  did  not  mention  A.  B.'s  name  as  his  informant.  Ibid, 
For,  to  justify  the  repeating  of  slander,  the  party  repeating  must  offer 
himself  as  a  witness,  and  name  the  person  whom  he  heard  utter  it  ; 
and  it  seems  he  should  say  that  he  heard  the  person  utter  it,  Tot  it  is 
held  not  sufficient  to  say  that  A.  B.  said  so.     3  Barn.  dl&  Cr.  24. 

Nor  is  it  any  justification  that  after  the  speaking  of  the  words, 
and  before  the  commencement  of  the  suit,  the  defendant  offered  to 
tell  the  plaintiff  the  name  of  such  informant.  4  Con.  408.  Nor 
is  it  a  good  justification,  if  the  words  are  repeated  maliciously,  as 
where  the  defendant  knew  that  the  first  speaker  was  satisfied  of  the 
falsehood  of  the  charge.  3  Barn.  &.  Cr.  24.  Nor  where  an  action 
for  a  libel  is  brought  against  the  printer  of  a  newspaper,  is  it  a  good 
justification,  that  it  was  published  in  the  course  of  business,  at  the 
request  of  a  third  person,  though  it  may  go  to  reduce  the  damages. 
S  Yeates,  518. 
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With  regard  to  the  liability  of  persons  making  slanderous  impata-  SuLtama.. 
tions  on  the  characters  and  conduct  of  others,  a  general  principle  is 
laid  down  by  Parker  C.  J.,  in  Nye  t.  OHs,  which  is  applicable  to  all 
such  cases.  '*  If  the  jnry  believe  the  words  to  have  been  maliciously 
spoken,  and  with  intent  to  charge  a  crime,  they  are  bound  to  give 
damages,  however  artilil  the  contrivance  may  have  been  to  spread 
scandal,  without  exposing  the  author  to  punishment."  8  Mass. 
R.  122. 

4.  Of  the  Damages  and  what  may  he  given  in  evidence  in  aggravation 

or  mitigation.  , 

To  increase  the  damages,  the  plaintiff  may  give  in  evidence  his  , 

rank  in  society  ;  and  the  defendant  may  also  avail  himself  of  such  ev-     / 
idence  with  regard  to  the  plaintiff's  condition,  when  it  tends  to  raiti-    / 
gate  the  damages.     And  it  seems  this  may  be  done  either  under  the 
general  issue,  or  on  a  traverse  of  the  justification.      Because  the     ' 
amount  of  damage  sustained  by  the  plaintiff,  may  depend  greatly  on 
his  standing  in  society.    3  Mass.  R.  546. 

But  a  justification  precludes  the  defendant  from  any  attempt  to 
mitigate  the  damages,  by  proving  any  facts  or  circumstances,  incon- 
sistent with  the  allegations  or  admissions  contained  in  it.     See  Ibid, 

However,  the  defendant,  in  mitigation  of  damages,  under  a  justifi- 
cation, may  show,  that  through  the  plaintiff's  fault,  he  had  good  rea- 
son to  believe  the  words  to  be  true.    Ibid,     Qu, 

Where  a  special  damage  is  alleged,  the  plaintiff  will  not  be  per> 
mitted  to  introduce  evidence  to  prove  any  other  special  damage.  10 
John^.  281.  ^ 

Evidence  may  be  given  of  words  not  alleged  in  the  declaration,  for 
the  purpose  of  showing  the  defendant's  malice.    2  Yeates,  473. 

In  BodweU  v.  Swan  et  ux,,  the  rule  recognised  by  the  Court  is,  that 
in  order  to  show  the  malicious  intent,  evidence  may  be  admitted  of  * 

words  subsequently  spoken,  if  referring  to  the  former  words ;  or, 
charging  the  plaintiff  with  the  same  crime,  otherwise  not.  3  Pick. 
378.  And  where  words  subsequently  spoken,  are  offered  in  evidence 
to  show  the  malicions  intent,  the  defendant  will  be  permitted  to  prove 
those  last  words  true.  2  SUrkie,  457.  rfut  where^the  malicious  intent 
is  apparent,  they  cannot  be  introduced  for  the  purpose  of  increasing 
the  damages.  2  Starkie,  93.  On  the  other  hand,  in  mitigation  of 
damages,  it  may  be  given  in  evidence  by  the  defendant,  that  the 
plaintiff  was  generally  suspected  of  what  was  alleged  against  him.  1  / 
M.  &  S.  264 ;  3  Con.  463. 

The  general  bad  character  of  the  plaintiff  may  be  given  in  evi- 
dence, as  the  plaintiff  is  supposed  to  be  always  ready  to  maintain  it ; 
but  evidence  of  particular  facts  will  not  be  permitted  against  him 
under  the  general  issue.  3  Pick.  379.  But  it  cannot  be  given  in  evi- 
dence that  the  words  are  true,  for  the  purpose  of  showing,  that  the 
plaintiff  believed  what  he  said.     Ibid,     14  Mass.  R.  275. 

63 
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Slandxb.  Yet  uoder  the  general  issue  in  case  of  a  libel,  it  was  held,  that  evi- 

dence of  the  truth  of  the  charges  in  the  complaint  might  be  admitted 
to  show  probable  cause  for,  the  complaint,  and  to  rebut  the  presump- 
tion of  malice.    2  Pick.  310. 

But  generally,  in  cases  of  slander,  the  truth  cannot  be  given  in  evi- 
dence under  the  general  issue  in  mitigation  of  damages.  1  Pick.  17. 

The  defendant  cannot  show  that  he  was  not  the  author  of  the  scan- 
dal, in  mitigation  of  damages.    4  Con.  R.  408. 

It  seems,  that  the  insanity  of  the  defendant  may  be  given  in  evidence 
in  mitigation  of  damages.     9  Mass.  R.  215. 

Evidence  that  the  plaintiff  is  an  atheist,  will  not  be  received  in 
mitigation  of  damages,  in  au  action  of  Slander  brought  for  charging 
him  with  perjury.     14  Mass.  R.  275. 

Where  words  are  alleged  to  be  published  or  spoken  of  a  man  in  a 
certain  character,  office,  or  capacity,  on  which  account  alone  they 
are  actionable,  it  must  be  proved  that  ^the  plaintiff  possessed  that 
character,  &c.  And  even  where  the  words  are  actionable  ^er  se,  if 
the  plaintiff  applies  them  to  himself  in  a  certain  capacity,  if  he  does 
not  prove  that  capacity,  he  will  be  nonsuited.  See  4  Barn.  &  Cr.  655, 
And  consequently,  he  must  resort  to  a  new  action,  in  which  he  will 
declare. without  alleging  i^uch  capacity,  &c. 

Under  the  general  issue,  the  plaintiff  will  not  be  allowed  to  prove  that 
the  charges  are  not  true.  So  held  hy  Lord  Ellenhorough^  (2  Starkie, 
90.)  But  in  a  subsequent  case,  the  same  eminent  judge  held,  it  was 
competent  to  the  plaintiff  to  introduce  such  evidence,  but  the  conse- 
quence would  be  to  let  in  evidence  on  the  other  §ide,  of  the  truth  of 
the' charges.  2  Starkie,  297.  And  except  in  that  case,  undef  the 
general  issue,  the  defendant  will  not  be  permitted  to  show  that  the 
charges  are  true.     Ibid, 

To  show  a  publication  of  a  libel  contained  in  a  letter,  directed  to 
the  plaintiff,  it  was  held  evidence  to  go  to  the  jury,  that  the  plaintiff^'s 
clerk,  by  whom  the  letter  was  opened,  was  authorized  by  the  plaintiff, 
and  was  accustomed,  in  his  absence,  to  open  all  letters  directed  to 
the  plaintiff,  which  were  not  marked  '*  private ; "  that  this  practice 
was  known  to  the  defendant^  that  the  letter  in  question  was  written 
by  the  defendant,  and  directed  to  the  plaintiff,  but  was  not  marked 
''  private."  2  Starkie,  63.  But  the  case  would  have  been  much 
stronger f  if  it  had  been  shoton,  that  the  defendant  knew  that  the  platn" 
tiff  was  absent,  when  lie  sent  the  letter. 

Of  Double  Pleading  in  Slander, 

This  subject  may  be  most  conveniently  illustrated  by  putting  a  case. 
Suppose,  then,  A.  brings  an  action  of  Slander  against  B.  for  saying, 
that  A.  had  stolen  a  horse.  Suppose,  further,  1.  that  B.  had  never 
said  so  ;  2.  that  A.  actually  had  stolen  a  horse ;  3.  that  A.  had  given 
B.  a  general  release  of  all  demands  under  seal,  after  the  time  when 
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the  words  are  alleged  in  the  writ  to  have  been  spoken.  Now,  in  this  Sla^nbek. 
case,  B.  has  three  distinct,  sufficient  defences  to  A's.  action,  and  if 
either  of  them  is  m&de  to  appear  to  the  jary,  A.  must  fail  in  it.  But, 
at  common  law,  B.  could  not  have  availed  himself  of  all  these  defences 
at  once ;  for,  his  plea  would  have  been  bad  for  duplicity  ;  and,  there- 
fore, if  he  had  elected  to  place  his  defence  on  the  fact,  that  A.  was  a 
thief,  and  had  failed  to  prove  it  satisfactorily  to  the  jury,  he  would  have 
been  liable  to  pay  damages,  notwithstanding  there  was  no  evidence, 
that  he  had  ever  spoken  the  words,  and  notwithstanding  the  general 
release.  And  so,  if  he  had  placed  his  defence  on  his  having  never 
spoken  the  words,  if  the  witnesses  produced  on  the  other  side,  through 
mistake  or  malice,  swore  that  he  had  spoken  them,  and  were  believed 
by  the  jury,  he  must  suffer  in  like  manner,  notwithstanding  the 
plaintiff  actually  was  a  thief,  and  notwithstanding  the  general  release. 
And  similar  consequences  would  have  followed  from  pleading  the  re- 
lease, if  the  plaintiff  avoided  it ;  although  B.  had  never  spoken  the 
words ;  and  notwithstanding  A.  was  a  thief.  But  under  the  Stat 
4  d&  5  Ann.  ch.  16,  which  was  passed  to  remove  this  hardship  on  the 
defendant,  in  all  such  cases,  he  may  plead  together  to  the  plaintiff's 
acUoD,  as  many  several  matters  as  he  may  think  essential  to  his  de- 
fence. 

Under  this  statute  the  practice  of  double  pleading  has  varied  more 
or  less  at  different  times  in  all  actions.  At  first  the  Courts  would 
not  suffer  any  pleas  to  be  pleaded  together,  which  were  inconsistent 
with  each  other ;  afterwards  the  rule  became  more  relaxed,  and  the 
defendant  was  allowed  to  plead  almost  any  pleas,  which  were  not . 
directly  contradictory.  In  Slander  the  practice  now  is,  when  the 
fiicts  of  the  case  are  supposed  to  warrant  it,  to  plead  the  general  issue, 
notguUty,  together  with  a  justification  for  speaking  the  words ;  though 
the  former  plea,  not  guilty^  is  the  only  proper  one,  where  it  is  intend- 
ed to  deny  the  speaking  of  the  words ;  and  in  the  latter  plea,  the 
justification,  the  defendant  is  obliged  to  admit  the  speaking  of  the 
words,  otherwise  his  plea  will  be  bad.  The  inconsistency  of  the  pleas, 
however,  is  rather  apparent  and  in  the  form,  than  real  and  in  the 
sabstance,  as  appears  from  the  case  put ;  because  the  plaintiff  may  be 
a^ thief,  which  is  the  substance  of  the  plea  in  justification ;  and  yet 
the  defendant  may  have  never  said  he  was,  which  here  is  the  sub- 
stance of  the  general  issue.  And  the  reason  why  the  defendant  is 
obliged  to  admit  expressly  in  his  justification,  that  he  spoke  the  words 
complained  of,  is,  not  because  he  actually  spoke  them,  but  because  if 
he  does  not  admit  that  he  spoke  them,  and  the  plaintiff  should  join 
issue  upon  the  matter  in  justification,  and  it  should  be  found  in  the 
plaintiff's  favor,  still  he  could  not  have  judgment,  because  it  would 
not  appear  either  by  the  pleadings  in  the  case,  or  by  the  verdict  of 
the  jury,  that  the  words  charged  were  ever  spoken.  As,  therefore, 
such  plea  in  justification  would  neither  confess  the  speaking  of  the 
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SuursxR.       words,  nor  deny  it,  so  that  the  plaintiff  might  have  an  opportunity  to 
join  issue  and  prove  it,  such  justification  would  be  bad. 

In  Massachusetts,  before  a  late  statute,  which  will  presently  be 
noticed,  it  was  held,  that  where  the  defendant,  in  Slander,  pleads  a 
justification  together '  with  the  general  issue,  the  plaintiff  need  not 
prove  the  speaking.  Jackson  v.  ^etson  et  vx,,  15  Mass.  R.  48.  And 
if  the  justification  is  not  proved,  the  mere  act  of  putting  such  a  plea  • 
on  record  will  be  conclusive  proof  of  malice.  Ibid,  And  this  doc- 
trine was  in  substance  recognised  in  the  case  of  Alderman  v.  Frenck^ 
'  (1  Pick.  17,)  where  it  is  held,  that  if  the  defendant  pleads  the  general 
issue,  and  also  a  plea  in  justification,  which  is  bad  on  demarrer,  the 
admission  of  the  speaking  in  that  plea  might  be  used  as  evidence  of 
the  speaking  under  the  general  issue. 

Now  the  'effect  of  these  decisions  was,  in  a  great  measure,  to  de- 
prive the  defendant  of  the  advantage  of  double  pleading,  which  he 
had  under  the  statute  of  Anne,  in  this  action.  For  if,  when  the 
general  issue  is  pleaded  in  the  case  put,  together  with  a  justification, 
the  admission  in  ^e  justification,  tkat  the  defendaxt  s^ke  the  words 
declared  on,  can  be  given  in  evidence  under  the  general  issue,  to 
prove  the  speaking ;  then  it  is  obvious,  that  the  defendant  has  the 
advantage  of  the  justification  only ;  since  the  admission  in  it  is  cofo- 
sidered  as  giving  up  the  general  issue.  But  it  is  impossible,  that  this 
could  ever  have  been  the  object  of  the  legislature ;  and  therefinre  it 
seems  like  prevaricating,  both  with  the  statute  and  with  the  defend* 
ant,  to  tell  him,  that  he  has  the  leave  of  the  Cowrt  to  plead,  thai  he  is 
not  guiliff^  and  a  justification  at  the  same  timcj  if  the  admissioo  in 
the  justifiqation,  which  is  only  for  the  sake  of  complying  with  the  es- 
tablished forms  of  pleading,  is  to  be  considered  proof  or  evidence,  that 
he  spoke  the  words  under  the  general  issue.  If  the  pleas  in  the  opinion 
of  the  Court  are  incompatible,  the  defendant  should  be  tdd  to  elect  on 
which  to  j^ace  his  defence,  and  should  not  be.  suffered  to  plead  them 
together.  But  if  the  Court  suffers  the  defendant  to  plead  them  together, 
it  is  obvious,  that  the  statute  intends  that  he  should  have  the  foil 
advantage  of  each.  This,  however,  is  in^)Ossible  here,  if  the  joatifi- 
cation  can  be  set  up  to  defeat  the  general  issue.  And  in  this  way 
double  pleading  would  prove  a  snare,  and  not  an  advantage  to  the 
defendant. 

It  seems,  according  to  the  early  practice  in  Slander,  under  the 
statute  of  Anne,  if  the  defendant  pleaded  the  general  issue  together 
with  a  justification,  on  issue  joined  the  plaintiff  was  required,  in  the 
first  place,  to  prove,  that  the  defendant  had  spoken  the  words  charged 
upon  him ;  and  if  he  could  not  do  this,  he  was  nonsuited.  It  then  ' 
devolved  upon  the  defendant  to  introduce  his  evidence,  to  explain  or 
rebitf  that  of  the  plaintiff,  and  to  show  that  he  was  not  guilty.  In  this 
manner  the  first  issue  was  tried  and  left  to  the  jury.  On  the  trial  of 
the  second  issue,  as  the  defendant's  justification  admitted  the  speak- 
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ing  of  the  words,  the  defendant  began  with  his  evidence  to  justify  the  Slahvkr. 
speaking,  and  if  he  sncceeded,  the  first  issue  became  immaterial, 
since  the  finding  of  the  jury,  thai  the  defendant  was  justified  in  the 
speaking,  for  such  must  be  the  tesult  of  their  finding  in  favor  of  the 
defendant,  here  necessarily  made  the  finding,  that  the  defendant  had 
spoken  the  words^  of  no  avail.  On  the  other  hand,  if  the  defendant 
did  not  make  out  his  justification,  the  second  issue  would  be  found 
against  him,  and  damages  would  be  assessed  accordingly,  unless  the 
jury  OB  the  first  issue  found  the  defendant  not  guilty ;  in  which  case, 
notwithstanding  he  fefled  in  proving  his  justification,  the  judgment 
must  be  in  his  fkvor.  Because  if  he  never  spoke  the  words,  it  is 
wholly  immaterial  whether  he  had  any  right  to  speak  them  or  not. 
Or,  if  the  admission  in  the  justification  was  allowed  to  prevail  over 
the  express  finding  of  the  jury,  the  plaintiff  would  have  judgment 
nan  obstante  veredicto^  the  justification  being  bad. 

In  this  way  the  defendant  had  the  full  advantage  of  the  statute  of  Anne ; 
and  there  is  nothing  unreasonable  in  this,  when  once  it  is  settled,  that 
the  defendant  may  plead  these  pleas  together.  For,  though  the  justi- 
fication admits  that  the  defendant  spoke  the  words,  yet  there  are  two 
qualifications  wfnch  entirely  neutralize  this  admission.  The  two  pleas, 
taken  together,  are  all  that  the  defendant  has  to  answer  to  the  plain- 
tiff's declaration.  In  the  first,  he  says  he  did  not  speak  the  words ; 
in  the  second,  he  admits  that  he  spoke  them  ;  but  this  he  does  only 
because  the  law  will  not  permit  him  to  say,  he  had  a  right  to  do  so ; 
unless  he  confesses  that  he  actually  did  it.  He  therefore  admits,  that 
he  spoke  them,  but  says  he  had  a  right  so  to  do.  Now  it  is  a  rule  of 
law,  that  all  that  a  man  says  is  to  be  taken  together,  and  the  opposite 
party  cannot  select  what  suits  his  purpose  and  reject  the  rest ;  and 
every  admission  must  be  subject  to  the  qualification  under  which  it 
is  made.  If  therefore  the  admission  in  the  justification  is  applied  to 
the  f^ea  of  not  guilty,  what  can  be  the  result  ?  for,  in  the  one  he  denies 
his  guilt,  at  the  same  time  that,  in  the  other,  he  admits  that  he  spoke 
the  words. 

The  inference  then  may  be,  that  he  spoke  them  innocently,  in 
which  case  he  must  have  judgment  Or,  if  it  is  said,  that  in  the 
general  issue  he  denies  that  he  spoke  them,  and  in  his  justification 
admits  that  he  Bp<^e  thAn,  then  they  are  contradictions,  and  there  is 
no  admission  at  all ;  and  then  the  plaintiff  must  prove  his  c^uie,  or  he 
cannot  recover ;  and  the  absurdity  then  would  consist  in  suffering 
the  defendant  to  plead  two  such  pleas  together  ;  but  if  he  is  permitted 
to  plead  them,  it  is  the  statute  itself  that  requires  that  he  should  have 
the  fill)  advantage  of  each.  The  other  qualification  of  the  defendant's 
admission  in  his  plea  of  justification,  is  this,  to  loit,  that  he  had  a 
right  to  speak  the  words.  Now  to  separate  the  admission,  that  he 
spoke  the  words,  firom  the  qualification,  that  he  had  a  right  to  speak 
them^  and  use  the  former  as  a  confession  to  prove  his  liability,  and 
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Sjuajtouu  reject  the  latter,  which  asaerts  his  freedom  from  blame,  it  is  beUeved, 
is  as  irreconcileable  with  the  law,  as  it  is  with  the  dictates  of  jastice 
and  sound  sense. 

Biit  here  it  may  be  asked,  what  is  the  proper  coarse  where  the 
general  issue  is  pleaded,  together  with  a  special  plea,  which  b  bad  a\ 
a  justification  1  The  answer  is,  that  the  plaintiff  should  demur  to  it, 
as  in  any  other  case  of  a  bad  plea,  in  which  case  he  most  prevail, 
and  the  jury  will  inquire  of  all  the  damages  properly  alleged  in  the 
declaration.  But  the  defendant  has  no  right  to  use  the  plea  in  justifi- 
cation, on  the  trial  of  another  issue  for  the  reasons  before  assigned  : 
1.  Because  the  admission  is  a  forced  compliance  with  the  form  pre- 
scribed by  law  of  pleading  in  justification,  and  should  be  confined 
to  the  plea  in  which  it  is  made  :  2.  Because  if  used  on  the  trial  of 
another  issue,  the  defendant  will  be  deprived  of  the  advantage  of 
double  pleading,  given  him  by  statute  :  3.  Because,  ^e  pleas  being 
contradictory,  there  is  in  fact  no  admission  at  all. 

But,  in  whatever  light  this  subject  may  be  viewed,  the  statute  of 
1826,  ch.  107,  ^  2,  provides,  that  in  all  actions  for  libels  and  slander, 
wherein  the  defendant  pleads  the  general  issue,  and  also  in  justifica- 
tion, that  the  words  d&c.  were  true,  such  justification  shall  not  be 
taken  as  evidence,  that  the  defendant  published  the  words  &c.,  nor, 
if  the  defendant  fails  to  prove  it,  shtdl  it  be  considered  of  itself,  as 
proof  of  malice. 

The  same  statute  further  provides,  that  in  actions  for  a  libel,  the 
truth  may  be  given  in  evidence,  provided,  however,  it  shall  not  be  a 
justification,  unless  the  matter  charged  as  libellous,  is  satisfactorily 
made  to  appear  to  be  published  with  good  motives  and  justifiable 
ends. 

In  order  to  bring  the  defendant's  case  within  the  provision  of  the 
statute,  it  is  necessary  for  him  to  plead  both  the  general  issue  and 
a  justification ;  for,  where  the  defendant  pleads  a  justification  only, 
and  fails  to  establish  it,  malice  is  inferred,  and  his  belief  of  the  truth 
of  the  words  cannot  be  admitted  in  mitigation  of  damages.  Hix  v. 
Drury,  5  Pick.  296.     See  also  3  Mass.  R.  546. 

The  decision  in  Hiz  v.  Drury,  (5  Pick.  296,)  is  worthy  of  notice, 
because  a  difference  in  construction  is  thus  established  between  a  plea 
of  justification,  when  pleaded  together  with  the  general  issue,  and  a 
plea  of  justification,  when  pleaded  alone.  For,  in  the  former  case,  if 
disproved,  it  is  no  proof  of  malice,  by  the  express  wards  of  the  statuie; 
in  the  latter  case,  it  is  considered  aS^  conclusive  proof  of  malice,  such 
justification  alone  not  being  within  the  intent  of  the  statute.  And 
why  is  a  plea  in  justification  proof  of  malice  ?  1.  Because  it  admits 
on  record,  that  the  defendant  spoke  the  words ;  and,  2.  Because  it 
undertakes  to  justify  them  on  the  ground,  that  the  plaintiff  is  guilty 
of  what  is  laid  to  his  charge  in  those  words ;  which  it  deliberately  re- 
asserts.    But  it  may  be  questioned,  whether  this  view  of  the  subject 
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is  altogether  correct.  For  the  declaration  charges  the  defendant  Slaitdbr. 
vfithfahdy  and  maliciously  speaking  the  slanderous  words ;  the  plea 
in  justification  admits  the  speaking  of  the  .words,  without  denying  the 
malice,  and  justifies  on  the  ground,  that  the  words  are  true.  Issue  is 
then  joined  on  the  truth  of  the  words.  If  found  to  he  true,  judg- 
ment is  for  the  defendant ;  if  found  to  be  false,  the  malice  is  admitted, 
not  being  denied,  and  judgment  is  of  course  for  the  plaintiff.  The 
inference  therefore  naturally  is,  that  the  plea  of  justification,  if  dis- 
proved, is  not  to  be  considered  as  evidence  or  proof  of  malice,  but 
as  a  tacit  admission  of  it,  the  defence  being  placed  on  another  ground. 
For  if  the  substance  of  the  justification,  the  truth  of  the  words,  is 
once  established  in  Slander,  the  plaintiff  will  not  be  allowed  to  show, 
that  the  defendant  spoke  the  words  with  express  malice ;  nor,  if  he 
made  such  a  replication,  would  it  be  good  to  a  plea  in  justification. 
But  the  malice  here  admitted  by  the  defendant,  is  that  malice  in  law, 
which,  technically  speaking,  is  a  necessary  ingredient  of  the  gist  of 
the  action,  and  which  supersedes  the  necessity  of  proof  by  the  plain- 
tiff of  an  ill  intent  in  the  defendant ;  but  it  is  by  no  means  an  ad- 
mission of  that  actual  or  express  malice,  which  is  usually  urged  to  the 
jury  in  aggravation  of  damages.  For  how  can  the  defendant's  put- 
ting in  his  plea  in  justification,  be. a  proof  of  this  latter  kind  of 
malice  ?  Suppose  he  believes  the  words,  to  be  true,  and  thinks  that 
he  can  prove  them,  it  is  apparent  that  he  has  no  other  way  of  availing 
himself  of  this  defence,  than  by  justifying ;  when  his  plea  must  be 
recorded ;  and  can  his  mistaken  belief,  that  he  has  a  good  defence, 
be  construed  into  actual  malice  ? 

Suppose  it  to  be  libellous  to  charge  a  man  in  writing  with  being  a 
libeller.  Is  it  therefore  libellous  in  A.  to  bring  an  action  against  B. 
for  a  libel,  if  A.  fails  in  his  action,  merely  because  he  charges  B.  with 
being  a  libeller,  in  his  declaration  ?  Surely  not.  Because  A.  seeks 
redress  foj  a  supposed  injury  in  the  only  way  the  law  permits.  How  •» 
then  can  it  be  slanderous  or  malicious  in  the  defendant  in  an  action 
of  Slander  or  Libel,  to  set  up  a  justification  grounded  on  a  mistaken 
belief  that  the  words  are  true,  and  of  which  defence  he  can  legally 
avail  himself  in  no  other  way  ?  It  is  true,  that  the  charge  is  put  on 
record  ;  but  so  is  the  finding  of  the  jury.  There  can  be  no  pretence, 
then,  of  any  additional  injury  to  the  plaintiff's  character,  because  the 
same  record,  that  shows  that  an  imputation  was  made  upon  his  char- 
acter by  the  defendant,  shows  also  that  the  defendant,  on  account  of 
it,  had  a  verdict  against  him,  as  a  slanderer. 

The  conclusion  of  %  2,  of  Stat.  1826,  ch.  107,  contains  the  pro- 
vision, '*  nor  shall  such  plea  of  justification,  if  the  defendant  or  de- 
fendants fail  to  establish  it,  be  of  itself  proof  of  the  malice  of  such 
words  or  charge,  hut  the  jury  shall  decide  upon  the  whole  case,  whether 
such  special  plea  was  or  was  not  made  with  maUcious  intent^  any  law 
or  usage  to  the  contrary  notwithstanding." 
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Tke  ctaose  in  italic  is  extnordinary. — Sappoae  the  jury  find  that 
such  special  plea  was  made  with  a  malicious  intent,  hut  the  words 
alleged  in  the  declaration  were  not  spoken  with  a  malicioas  intent,  or 
were  spoken  on  a  lawful  occasion,  what  becomes  then  of  the  malicious 
intent  with  which  the  plea  was  pleaded  1  Or  suppose  the  words  were 
spoken  at  first  with  a  malicious  intent,  and  so  found  by  the  jury  ;  and 
the  plea  is  also  found  by  the  jury  to  be  pleaded  maliciously,  are  the 
'  jury  to  give  damages  for  the  malicious  pleading,  that  is,  for  a  canae  of 
action  happening  since  the  commencement  of  the  soitl  Or  is  this 
to  be  the  foundation  of  a  new  action  of  Slander ;  on  which  the  jury 
sit  as  a  Court  of  inquiry  in  the  first  instance ;  and  quart,  ako,  if  the 
finding  of  the  jury  in  the  former  action,  that  the  slanderous  plea  was 
maliciously  pleaded,  is  to  be  binding  in  the  subsequent  action.  Per- 
haps however  this  clause  means  only,  that  the  jury  shall  decide  wheihtr 
tke  words  were  spoken  maUciausfyf  upon  the  whole  case,  whether  such 
plea  was  or  was  not  made  with  malicious  intent 
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I.    Bt  Words. 

Plea.  Not ffuil-  Plea.  And  the  said  D.  comes  and  defends  the  wrong  and  in- 
tyto  die  whole  jyjy  when  &c.,  and  says,  that  he  is  not  guilty  in  manner  and  form 
*^^^'  as  the  plaintiff  hath  above  declared  against  him ;  and  of  this  he 

puts  himself  upon  the  country. 

NoTK. — *<  When  the  defendant  admits  the  publishing  or  speaking  of  the 
libel  or  words  as  stated,  but  justifies  so  doing,  because  they  are  tree,  he 
must  plead  this  matter  specially ;  for  he  will  not  be  permitted  to  gire  it  in 
eyidence  upon  the  general  issue.  But  where  the  defence  is,  that  the 
libel  or  words  were  published  or  spoken,  not  in  the  malicious*  sense  im- 
puted by  the  declaration,  but  in  an  innocent  sense,  or  upon  an  oocaakm 
which  warranted  the  publication,  this  matter  may  be  given  in  evidence 
under  the  general  issue,  because  it  proves,  that  the  defendant  is  not  guilty 
of  the  malicious  slander  charged  in  the  declaration.  As  if  the  words  were 
spoken  by  the  defendant  as  counsel,  and  were  pertinent  to  the  matter  in 
question.  Cra.  Jac.  90 ;  Brook  v.  Sir  H,  Moniagutj  Pop.  69.  Or  were 
written  or  spokeo  in  confidence,  and  without  malice,  as  when  a  master 
honestly  and  fairly  Ogives  the  character  of  a  servant  to  one,  who  asks  his 
character  under  pretence  of  meaning  to  hire  him.  EdmondMon  v.  iSfapfcm» 
9on^  Bull  N.  P. a;  WeaihtrtUm  v.  HawkinB^  1  T.  R.  110.  So,  if  the  words 
were  innocently  read  as  a  story  out  of  a  history.  Cro.  Jac.  91.  Or  were 
spoken  through  concern,  or  in  a  sense  not  defamatory.  4  Rep.  13  b,  £onl 
CrotnweWs  cast ;  S.  C.  Pop.  66.  Or  the  defendant  may  plead  these  nat- 
ters, but  it  seems  more  usual  now  to  give  them  in  evidence  under  the 
general  issue.  It  was  resolved,  at  a  meeting  of  all  the  judges,  by  a  laige 
majority,  that  on  not  guilty^  the  truth  of  the  words  shall  not  be  aUowed  to 
be  giveb  in  evidence  in  mitigation  of  damages.  Underwood  v.  PloHct, 
2  Str.  1200  ; "  1  Saund.  131,  note  (1.)  See  Smith  v.  Richardsooy  (WiUes,20,) 
where  the  Court  decided,  that,  where  the  i^ordt  import felonyj  the  truth 
should  not  be  admitted  in  evidence  under  the  general  issue.  Bat  in  Umdtr^ 
wood  V.  Parks y  the  rule  was  extetided  to  all  cases. 
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^  Justifications. 

Plea.     '*  And  the  said  D.  comes  and  defends  the  wrong  and  Justipica- 
injury,  when  8ic.,  and  says,  (aciio  noriy)  because  he  says,  that  long  tiowb. 
before  the  said  several  times  when  the  said  words,  specified  in  the  Plca»  Aatplt 
said  declaration,  are  supposed  to  have  been  spoken  and  published  ^f  piate^ 
by  him  the  said  D.,  to  wit ^  on  &c.,  he  the  said  plaintiff  three  ounces  wherefore  the 
of  silvei^  plate,  of  the  goods  and  chattels  of  the  wardens,  fellows,  ^ft- ^poke  Uie 
and  scholars  of  the  college  called  Wadnam  college,  in  the  university  ^^ 
and  city  of  Oxford,  in  the  county  of  the  said  city,  widiin  the  said 
college  found,  feloniously,  and  as  a  felon  stole,  took,  and  carried 
away ; "  wherefore  the  said  D.  at  the  said  several  times,  in  the 
said  declaration  in  that  behalf  mentioned,  said  and  spoke  of  the 
plaintiff  the  said  several  words  in  the  said  declaration  mentioned, 
for  the  speaking  whereof  the  plaintiff  hath  above  complained  against 
him,  as  he  lawfully  might ;  and  this  he  is  ready  to  verify  :  Where- 
fore, &c. 

Replication.     And  thie  said  plaintiff  says,  that  he,  notwithstand-  ReplicatioD. 
ing  any  thing  by  the  said  D.  above  in  pleading  alleged,  (^predudi  orhuthediCs, 
norij)  because  he  says,  that  the  said  D.,  of  his  own  wrong,  without  ^'^  '^rong. 
the  cause  by  the  said  D.  in  his  said  plea  above  alleged  in  that  be- 
half, spoke  and  said  the  said  words  m  the  said  declaration,  for  the 
speaking  whereof  the  plaintiff  hath  above  complained  against  him, 
to  vfitj  at  &c. ;  and  this  he  prays  may  be  inquired  of  by  the  country. 
See  1  Saund.  243. 

Note. — Iq  the  original  pleadings,  from  which  the  parts  between  inverted 
commas  are  extracted,  the  words  of  the  declaration  are  repeated  in  the 
latter  part  of  the  plea,  and  also  in  the  replication.  But  the  modern  prac- 
tice is  as  in  the  text  above.    See  Crqfl  v.  Boitey  I  Sannd.  244,  note  (6.) 

Plea.    And  the  said  D.  and  E.  come  and  defend  8cc.,  and  say,  pi^^  ^^^  ^^ 

!  actio  non,)  because  they  say,  that  the  plaintiff  at  &c.,  on  &c.,  pit.  stole  the 
eloniously  stole,  took,  and  carried  away  six  yards  of  cotton  and  ^^'"-  f^^^ 
linen  cloth  of  the  value  of  8cc.,  tlie  property  of  the  said  D. ;  where-  J^o^So   ^ 
fore  the  said  E.  spoke  the  words  and  made  the  charge  mentioned  words, 
in  the  plaintiff's  declaration,  at  the  several  times  and  places  therein 
mentioned,  as  she  lawfully  might  do ;  and  this,  &c. :  Wherefore,  &c. 

T.  Bradburt. 

Plxa.     And  the  said  D.  comes  and  defends  8£c.,  and  prays  judg-  piea,that  the 
ment,  if  the  plaintiff  his  action  aforesaid  thereof  against  him  the  pit  committed 
said  D.  ought  to  have  or  maintain,  because  he  the  said  D.  saith,  refereM***^^'* 
that  before  the  time  when  the  said  supposed  defamatory  words  are  wherefmefhe 
alleged  to  have  been  spoken  by  him  the  sajd  D.,  to  wiiy  on  fac.,  ^^-  "P^l^o  ^^ 
at  Nc.,  certain  disputes  subsisted  between  him  the  said  D.,  ad-*'^      ' 
ministrator  upon,  and  one  of  the  heirs  to  the  estate  of  A.  A.,  his 
deceased  father,  on  the  one  part,  and  the  other  heirs  of  the  said 
A.  A.,  on  the  other  part,  one  in  particular,  concerning  a  debt  due 
from  the  said  intestate  to  B.  B.,  which  the  said  D.  in  his  said  capacity, 
qlleged  he  was  liable  to  pay,  and  claimed  allowance  for  in  his  account 
of  administrator  upon  said  estate,  but  which  the  said  other  heirs 
disputed,  alleging  that  the  said  debt  was  and  became  originally  due 
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for  monies  borrowed  by  the  intestate  in  his  lifetime  of  the  slud  B.B., 
in  part  or  in  whole  for  the  use  of  the  said  D. ;  in  order  to  settle 
which  disputes  amicably,  the  said  D.  on  the  one  part,  and  the  other 
heirs  on  the  other,  at  the  time  and  place  aforesaid,  submitted  the 
same  to  the  arbitrament  and  final  award  of  C.  C,  E.  E.,  and  F.  F., 
arbitrators  mutually  chosen  by  the  said  parties,  who  then  and  there 
met  and  heard  said  parties  upon  the  disputes  aforesaid.     And  the 
said  D.  says,  that  the  plaintiff  in  this  action,  was  produced  as  a  wit- 
ness by  the  said  other  parties,  before  the  arbitrators  aforesaid,  at  the 
time  and  place  aforesaid^  and  that  he  was  then  and  there  sworn  hv 
H.  H.,  a  justice  of  the  peace  within  and  for  said  county,  to  testify 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  relative  to  the 
said  disputes  then  in  hearing  before  said  arbitrators,  the  said  justice 
then  and  there  having  lawful  power  and  author!^  to  administer  said 
oath  to  the  said  plaintiff;  and  the  said  plaintiff  tnen  and  there,  upon 
his  oath  administered  as  aforesaid^ did  wilfully  and  corruptly  depose, 
testify,  and  swear  before  the  said  arbitrators,  that  part  of  said  monies, 
for  which  said  debt  became  due  to  the  said  B.  B.,  were  borrowed 
of  said  B.  B.,  and  paid  to  himself  the  plaintiff  by  him  the  said  A.  Au, 
for  so  much  money  before  advanced  by  him  the  said  plaintiff  for  the 
use  of  the  said  D.,  to  vnt^  for  monies  which  the  said  plaintiff  theo 
and  there  swore  he  before  gave  to  one  K.  K.  to  go  to  M.  to  buy 
glass  with  for  the  said  D.,  which  glass  the  plaintiff  then  and  there 
swore  that  the  said  K.  K.  did  buy  in  8cc.  for  the  said  D.,  and  set 
for  him  in  the  said  K.  K's.  shop,  whereas,  in  truth  and  in  fact,  no  part 
of  the  said  monies  borrowed  of  the  said  B.  B.  by  the  intestate, 
were  paid  to  the  plaintiff,  for  monies  given  by  him  before  to  the  said 
K.  K-.  for  the  purchase  aforesaid,  and  whereas  in  fact  the  plaintiff 
never  did  advance  and  give  to  the  said  K.  K.  any  money  to  go  to 
M.  to  buy  glass  with  for  the  said  I).,  nor  did  the  said  K.  K.  ever  go 
to  M.  to  buy,  nor  did  he  ever  buy  glass  for  the  said  D.  with  any 
money  received  of  the  plaintiff  as  aforesaid,  nor  with  any  money, 
nor  ever  buy  any  glass  for  the  said  D.,  nor  set  any  glass  in  his  the 
said  K.  K's.  shop  for  him  the  said  D.     And  so  the  said  D.  saith, 
that  the  plaintiff,  in  deposing,  testifying,  and  swearing  before  said 
arbitrators  as  aforesaid,  at  the  time  and  place  aforesaid,  wilfully  per- 
jured himself,  and  was  guilty  of,  and  committed  wilful  perjury; 
wherefore  he  the  said  D.,  at  the  time  and  place  roentbned  in  the 
plaintiff's  declaration  aforesaid,  spoke  and  uttered  the  words  therein 
mentioned  of  and  concerning  the  plaintiff,  as  he  the  said  D.  lawfully 
might  do ;  and  this  the  said  D.  is  ready  to  verify  :  Wherefore  the 
said  D.  prays  judgment,  &c.  "R*  King. 

Replication.  And  the  plaintiff  says,  (predudi  n<m^)  because 
he  says,  that  at  the  time  and  place  mentioned  in  his  the  plaintiff's 
declaration,  the  said  D.  falsely  and  maliciously,  and  with  the  intent 
there  mentroned,  spoke,  uttered,  and  published  the  false,  scandalous, 
and  defamatroy  words  there  mentioned,  to  and  concerning  the  plain- 
tiff, of  his  the  said  D's.  own  proper  wrong  and  malice,  and  without 
any  such  cause,  as  is  by  him  alleged  in  his  plea  aforesaid ;  and  diis 
he  prays  may  be  inquired  of  by  the  country.  Barker  v.  hobintoih 
Essex,  1781.  T.  Parsons. 

,  Plea.    And  the  said  D.  comes  and  defends  the  wrong  and  in- 
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^*1]r7,  when  8cc.j  and  scijrs,  that  he  is  not  guSty  of  the  premises  above  JirsTiricA- 
aid  to  his  charge  in  the  said  declaration,  in  manner  and  form  as  the  '^'^^"- 
plaintiff  hath  above  complained  against  him ;  and  of  this  he  puts 
tumself  upon  the  country,  &c. 

And  for  further  plea  in  this  behalf,  the  said  D.,  by  leave  of  the  Piea,  that  the 
Court  here  for  this  purpose  first  had  and  obtained  &c.,  says,  (actio  P'*-  inixed 
non,)  because  he  says,  that  before  the  speaking  and  publishing  ^^^hisfloiin 
the  said  words  in  the  said  declaration  .speciBed,  supposed  to  be 
spoken  and  published  by  the  said  D.,  that  js  to  say,  on  &c.,  at  &£c., 
the  plaintiff  did  fi'audulently,  deceitfully,  and  wrongfully  mix  with 
his  wheat  flour  for  sale  Spanish  white,  and  then  and  there  fraudu- 
lently and  deceitfully  sold  and  delivered  the  same  flour,  so  mixed 
with  Spanish  white,  to  divers  of  the  ciiizens  of  this  Commonwealth, 
as  and  for  good  and  pure  wheat  flour,  whereby  (hose  citizens  were 
deceived  and  injured ;  for  which  reason  the  said  D.  afterwards, 
to  tokf  on  &c.,  at  dbc.,  did  speak  and  publish  the  said  several  words 
in  the  said  declaration  mentioned,  and  supposed  to  have  been  by 
him  spoken  and  published  of  and  concerning  the  plaintiff,  as  it  was 
lawful  for  him  to  do  for  the  cause  aforesaid ;  and  tnis,  &c. :  Where- 
fore, d^c.     MSS.  [G.]301. 

Plea*    And  the  said  D.,  for  further  plea  in  this  behalf,  by  leave  of  piea,  that  the 
the  Court  here  for  this  purpose  first  had  and  obtained,  saitb,  (actio  pit.  stole  a 
non^)  becat(se  he  saith,  that  before  the  speaking,  proclaiming,  uiter-  ArA.**where- 
ing,  and  publishing  of  the  said  several  words  in  the  said  declaration  fore  he  spoke 
mendoned,  or  any  of  them,  to  wit,  on  &c.,  at  &c.,  aforesaid,  the  th«  words. 
plaintiff  did  feloniously  steal,  take,  and  carry  away  a  certain  mare 
of  one  A.  A.;  whererore  the  said  D.  afterwards,  to  wit,  at  the  said 
several  dmes  when  kc.j  proclaimed,  uttered,  spoke,  and  published 
of  and  concerning  the  plaintiff  the  said  several  words  in  the  said 
declaration  mentioned,  as  it  was  lawful  for  him  to  do,  for  the  cause 
aforesaid ;  and  this,  &:c. :  Wherefore,  &c«  S.  Prime. 

Plea.    And  the  said  D.  comes  and  defends  the  force  and  in-  piea.  Justifi- 
jury,  when  &&c.,  and  saith,  (actio  non,)  because  he  saith,  that  before  cation,  that  the 
the  speaking  and  declaring  the  several  Welch  words  in  the  said  jjj\i*^^®  ^^ 
declaration  mentioned  by  the  said  D.,  and  before  tlie  charging  the 
plaintiff  with  the  stealing  the  cattle  of  the  said  D.  therein  also  men- 
tioned, to  wit,  on  &c.,  at  &c.,  the  plaintiff  took,  stole,  and  carried 
away  the  catde,  to  mt,  two  sheep  of  him  the  said  D.,  of  .the  price 
of  20  shillings ;  whereupon  the  said  D.  afterwards,  to  mt,  at  the 
said  several  times  mentioned  in  the  said  declaration,  at  &;c.  afore- 
said, talking  and  discoursing  with  divers  of  the  citizens  of  this  Com- 
monwealthi  who  well  understood  the  Welch  tongue,  of  and  concerning 
the  plaintiff,  spoke,  repeated,  and  declared  the  several  Welch  words 
mentioned  in  the  said  declaration,  and  charged  the  plaintiff  with 
stealing  the  said  cattie,  for  the  cause  aforesaid,  as  it  was  lawful  for 
him  to  do ;  and  this,  &c. :  Wherefore,  &c.  T.  Denison. 

Replication.     And  the  plaintiff  saith,  (predudi  non,)  because  Replication. 
he  saith,  that  the  said  D.,  at  tne  said  several  times  mentioned  in  the  i^e  sua  injuria, 
said  declaration,  at  &c.,  aforesaid,  talking  and  discoursing  with  divers  {™J^"**"^    ° 
of  the  citizens  of  tibis  Commonwealth,  who  well  understood  the  Welch 
tongue,  of  and  concerning  the  plaintiff,  did,  of  his  own  wrong,  and 
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JusTincA-      without  the  cause  id  the  said  plea  alleged,  speak,  repeat,  and  declam 
TIOH8.  ^^Q  several  Welch  words  mentiooed  in  the  said  declaratioD,  to,  of, 

and  concerning  tlie  same  plaintiff,  and  charged  the  plaintiff  with 
stealing  certain  catde  of  the  said  D.,  in  such  manner  as  he  the 
plaintiff  hath  by  his  said  declaration  above  alleged ;  trithout  tftu, 
that  the  plaintiff  feloniously  took,  stole,  and  carried  away  the  cattle 
of  the  said  D.,  in  the  said  plea  above  specified,  as  the  plaintiff  hath 
above  in  pleading  alleged :  Wherefore,  seeing  that  the  said  D.  hath 
above  acknowledged  the  speaking  and  declaring  the  several  Welch 
words  mentioned  in  the  said  declaration,  and  the  charging  the  plain- 
tiff with  stealing  the  said  catde  of  the  said  D.,  he  the  said  plaintiff' 
prays  judgment,  and  his  damages,  by  reason  of  the  premises,  to  be 
adjudged  to  him,  &c. 

Rejoinder  on         REJOINDER.     And  the  Said  D.,  as  before,  saith,  that  the  plaintiff 

the  traverse,     feloniously  look,  stole,  and  carried  away  the  cattle  of  the  said  D., 

in  the  said  plea  above  specified,  as  he  the  said  D.  hath  in  pleading 

above  alleged  ;   and  of  this  he  puts  himself  upon   the  country. 

M.  S.  S.  [G.]  302. 

Plea  to  an  ac-  Plea.  And  for  further  plea,  as  to  the  speaking  and  publishing  of 
uon  by  justice  ^^  several  words  in  the  declaration  firstly  and  secondly  mentiooed, 
wo^  in  dero-  ^^  ^^  said  D.,  by  leave  of  the  Court  be.,  saith,  {actio  norty)  because 
gatlon  of  his  he  saith,  that  one  A.  A.,  Esq.,  before  the  speaking  and  publishing 
pU-^refiwed  uT  ^^ *^®  several  words  in  the  said  declaration  firsdy  and  secondly  men- 
indone  a  war-  tioned,  io  luit,  on  the  14th  day  of  &c.,  in  the  year  of  our  Lord  &lc., 
rant,  accordmg  (the  said  A.  A.  then  being  one  of  the  justices  of  fac,  in  and  for  the 
•  said  county  of  Essex,)  {and  also  io  near  (a)  and  determine  divers 

(a^  T\nB  Ib  ihe  fdonies,  trespasses ,  ana  ether  misdeeds,  committed  within  the  said 
substance  of  a  county,^  made  his  certain  warrant  in  writing  under  his  hand  and  seal, 
mSion'in**"""   ^'f^cted  to  all  constables  and  other  officers  of  the  peace,  whom  the 
England,  but    Said  warrant  might  concern,  thereby  commanding  diem,  and  every 
quaere,  if  it  be   of  them,  upon  sight  thereof,  to  take  and  bring  before  him  the  said 
aetS.    How-**^  ^'  •^•»  ^^  some  other  of  the  then  justices  of  Sie  peace  for  the  said 
ever,  it  seems   county  of  Essex,  the  body  of  B.  d.,  to  answer  all  such  matters  and 
immaterial  to    things,  as  onjthis  Commonwealth's']  behalf  should  be  objected  against 
therefore 'v^  ^^^  ^7  ^*  ^»  particularly  for  receiving  five  bolts  of  canvas,  fcnow- 
us  may  be        ing  the  same  to  be  stolen  and  feloniously  obtained,  as  oath  had  been 
wholly  omit-     made  thereof  before  the  said  A.  A.,  (being  such  justice  as  afore- 
said;) and  because  the  said  B.  B^  was  not  to  be  found  in  the  said 
county  of  Essex,  but  was  to  be  found  in  the  said  coun^  of  Mid- 
dlesex, the  said  warrant  afterwards,  and  before  the  speaking  or 
publishing  of  the  said  words  firsdy  and  secondly  above  mentioned, 
to  wit,  on  the  1st  day  of  &c.,  in  the  year  aforesaid,  on  behalf  of 
[this  Commonwealth,']  was  tendered  to  the  said  plaintiff,  who  then 
was,  and  still  is  one  of  the  justices  of  &c.,  assigned  to  keep  the 
peace  of  &c.,  in  and  for  the  said  county  of  M.,  and  also  to  hear 
and  determine  divers  felonies,  trespasses,  and  misdeeds,  committed 
in  the  said  county  of  M.,  to  vfit,  at  8cc.,  aforesaid,  in  the  parish  and 
ward  aforesaid,  and  the  said  plaintiff,  so  being  such  justice  as  afore- 
said, was  tiien  and  tiiere,  on  the  behalf  of  [this  Commonwealth^ 
requested,  as  one  of  the  justices  as^gned  to  keep  the  peace  of  \thu 
Commonwealth^  in  and  for  the  said  county  of^M.,  to  indorse  the 
said  warrant,  to  tlie  intent  that  the  same  might  be  executed  in  the 
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iaid  couD^  of  M. ;  and  the  said  plaintiff,  so  being  such  justicei  JirsTinoA- 
thereupon  refused  to  indorse  the  said  warrant,  and  unlawfully  laid  hold  ^'^''"' 
of,  and  took  the  said  warrant  into  his  custody,  and  kept  the  same, 
and  refused  to  deliver  back  the  same,  with  intent  to  hinder  the  same 
from  being  executed,  and  to  screen  the  said  B.  B.  from  being  prose- 
cuted for  the  crime  mentioned  in  the  said  warrant ',  and  tliereupon 
be  the  said  D.,  at  the  said  time  when  be.,  at  &c.,  aforesaid,  in  the 
parish  and  ward  aforesaid,  did  speak  and  publish  the  said  several 
words  in  the  said  declaradon  firstly  and  secondly  mentioned,  of  and 
concerning  the  plaintiff,  as  it  was  lawful  for  him  to  do,  for  the  cause 
aforesaid ;  and  this,  be. :  Wherefore,  &c.     3  Morg.  246. 

Plea.    And  the  said  D.  comes  and  defends  be.,  when  &.C.,  and  Plea,  that  the 
by  leave  of  the  Court  says,  {actio  nany\  because  he  says,  that  the  ^'J|^'j^^®'.  j 
said  plaintiffs  never  were  married  togetner ;  and  this,  &c. :  Where-  togS^JT** 
fore.  be.     3  Morg.  320. 

Plea.     And  the  said  D.  comes  and  defends  the  wrong  and  in-  Plea.  Not 
jury,  when  &c.,  and  saith,  that  he  is  not  guihyof  the  premises  afore-  S^^  ^  tte  ^ 
said,  whereof  the  plabtiff  hath  above  complained  against  him  the  ^ioq. 
said  D. ;  and  of  ttus  he  puts  himself  upon  the  country. 

.    And  for  further  plea,  as  to  the  speaking  and  publishing  of  the  Andforfufther 
words  in  the  first  and  third  counts  of  the  declaration  mentioned,  P}®*i^^\^ 
above  supposed  to  have  been  spoken  and  published  by  the  said  D.,  andfiauduieiit- 
to,  of,  and  concerning  the  plaintiff,  he  the  said  D«,  by  leave  be.,  ly  sold  Oie  dft. 
saith,  [aciw  noriy)  because  he  saith,  that  before  the  speaking  or  pub-  *^®^^  liquor;^ 
lishing  of  the  several  words  in  the  first  and  third  counts  of  the  said  merchantable,' 
declaration  mentioned,  and  above  supposed  to  have  been  spoken  and  wherefore  he 
published  by  the  said  D.,  to,  of,  and  concerning  the  said  plaintiff,  or  ^^^  ^^ 
of  any  of  them,  to  toit^  on  be.,  he  the  plaintiff,  in  the  way  of  his  ^^ 
ssaA  trade,  deceitfully  and  fraudulendy  sold  and  delivered  unto  him 
the  said  D.,  a  certain  parcel,  to  wit^  two  gallons  of  a  certain  liquor, 
as  and  for  good  and  merchantable,  arrack,  for  a  certain  large  price 
or  sum  of  money,  to  wity  the  sum  of  be.,  then  and  there  paid  by 
the  said  D.  to  the  plaintiff  for  the  same,  which  said  liquor  so  sold 
and  delivered  at  the  Ume  of  the  said  sale  and  delivery  thereof,  was 
not  good  or  merchantable  arrack,  but  was  then  and  there  liquor  of  a 
much  inferior  quality,  goodness,  and  value,  than  good  or  merchant- 
able arrack,  to  the  great  abuse  and  deception  of  the  said  D. ;  for 
which  reason  he  the  said  D.,  at  the  said  time  when  be.,  did  speak 
and  publish  to,  of,  and  concerning  the  plaintiff,  in  his  said  business, 
the  said  several  words  in  the  first  and  third  counts  of  the  said  decla- 
ration mentioned,  and  thereby  above  supposed  to  have  been  spoken 
and  published  by  the  said  D.,  to,  of,  and  concerning  the  plaintiff,  as  ' 
be  lawfully  might  for  the  cause  aforesaid ;  and  this  he  the  said  D. 
is  ready  to  verify  :  Wherefore,  &c. 

Plea.  And  now  the  said  D.,  for  another  and  further  plea  in  l.  Plea.  Not 
this  behalf  pleaded  by  leave  of  Court  be.,  comes  and  defends  &c.,  g^^y* 
when  be.,  and  as  to  all  the  words  supposed  to  have  been  spoken  by 
the  said  B.,  in  the  first  count  of  the  declaration  aforesaid  contained, 
except  these  words  following,  to  wit^  "  here  is  a  plate  that  he  hath 
spoiled,  and  stole  two  pieces  out  of  it,  and  one  ream  and.  nine  quires 
of  my  paper ;  do  you  se^  what  you  stole  from  me ;"  and  abo^  as  to 
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JuiTinoA*     all  the  second  count  of  the  said  declaration,  and  all  the  matters 
Tiojri.  therein  attained,  the  said  D.  says  that  he  is  not  guihj,  in  manner 

and  form  as  the  said  A.  has  above  thereof  complained  against  him, 

and  thereof  he  puts  himself  on  the  country. 

2  PIm.  Jul-  Plea.  And  as  to  all  the  said  words,  in  said  B.'s  plea  above 
«hi?the  pit  mentioned,  and  excepted  as  aforesaid,  the  said  D.  says,  (actio  non^^ 
had  fmumi-  because  he  says,  that  long  before  the  said  time  when  &;c.,  to  tvit^  on 
eTuTuB^ovm'  ^'*  *"^ '°°?  afterwards  at  said  N.,  the  said  A.  had  been  employed  and 
use,  the  Wb,  retained  by  the  said  D.,  to  work  in  his  the  said  A.'s  business  and  trade, 
materials,  lic  as  an  engraver  and  copper-plate  printer,  for  said  D.,  and  the  said  D. 
had,  after  the  day  last  aforesaid,  and  whilst  the  said  A.  was  so  em- 
ployed and  retained,  and  before  the  said  time  when  &c.,  delivered 
to  said  A.,  a  certain  copper-plate  of  the  said  D.,  to  be  engraved 
by  said  A.,  according  to  bis  retainer  aforesaid,  and  according  to  the 
orders  and  directions  of  the  said  D.  in  that  l)ehalf,  and  to  be  re-de- 
livered to  said  D.  on  demand ;  and  the  said  A.  afterwards,  and 
before  the  said  time  when  &c.,  to  t^,  on  &c.,  at  said  N.,  did  fraud- 
ulendy  cut  and  take  out  of  the  same  copper-plate,  without  the  knowl- 
edge or  consent  of  said  D.,  two  certain  pieces  of  the  same  copper- 
plate, and  did  afterwards,  on  the  same  day,  fraudulendy  convert  the 
same  two  pieces  of  said  copper-plate  to  his  the  said  A.'3  own  use;  and 
the  said  D.  further  says,  that  whilst  the  said  A.  was  so  retained  and 
employed  by  said  D.,  and  before  the  time  when  &c.,  to  wUy  on  Sic., 
the  said  D«  had  delivered  to  said  A.  a  large  quantity  of  paper,  to 
wit,  eight  reams  of  his  the  said  D.'s  paper,  to  be  printed  and  im- 
pressed with  certain  copper-plates  by  said  A. ;  according  to  his  re- 
tainer aforesaid,  and  according  to  the  orders  and  directions  of  said 
D.«  in  that  behalf;  and  the  said  A.  afterwards,  and  before  the  said 
time  when  8cc.,  to  wit,  on  &c.,  did  fraudulently  convert  a  part  of 
the  same  paper,  to  vnt,  one  ream  and  nine  quires  thereof,  to  his 
own  use ;  and  the  said  D.  further  says,  that  me  said  copper-plate 
which  he  held  as  alleged  in  said  declaration,  at -the  dme  when  &c., 
is  the  residue  or  remaining  part  of  the  same  copper-plate,  in  this 

Elea  first  above  mentioned,  out  of  which  the  said  two  pieces  had 
een  so  cut  and  taken  by  the  said  A. :  Wherefore  the  said  D.,  on 
be.,  in  the  said  declaration  mentioned,  speaking  of  and  concerning 
the  said  paper,  and  the  said  two  pieces  of  the  copper-plate  above  in 
this  plea  mentioned,  and  meaning  and  intending  to  charge  the  said 
A.  widi  having  so  fraudulently  cut  and  taken  the  said  two  pieces 
out  of  the  said  copper-plate,  and  with  having  so  fraudulently  con- 
verted to  his  own  use,  die  same  two  pieces  of  copper-plate,  and  also 
the  said  paper  as  aforesaid,  did  say,  rehearse,  and  publish  the  said 
several  words,  in  the  said  D.'s  plea  first  above  mendoned  and  ex- 
cepted to,  of  and  concerning  the  said  A.,  as  it  was  lawful  for  him  to 
do  for  the  cause  aforesaid ;  and  this,  be. :  Wherefore,  8cc. 

D.  Davis  and  C.  Jackson. 

Note. — See  4  Coke  Rep.  CromweW*  oate,  as  to  pleading*  a  jostification 
when  the  words  are  used  in  a  manner,  and  with  reference  to  a  thing  where- 
by it  is  no  slander,  as  in  th^  if  spoken  of  land.    Essex,  April  T.,  1806. 

Lfl^   ^®*"      And  for  further  plea  in  this  behalf,  the  said  D.,  by  leave  &c., 
2.  That  the  pit  stole  ceitain  iron  of  the  dit,  wherafoie  he  spoke  the  words. 
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{acHo  noil,)  because  he  says,  that  the  plaintiff,  before  the  Justifxca- 
speakiDg,  assertiDg,  declaring,  and  publishing  of  the  several  words  ^lo'*- 
above  supposed  to  have  been  spoken,  asserted,  declared,  and  pub- 
lished by  the  said  D.,  of  and  concerning  the  plaintiff,  (that  is  to  say,) 
on  &c.,  did  feloniously  steal,  take,  and  carry  away,  at  and  from  be. 
aforesaid,  certain  iron  then  and  there  being,  and  shod  certain 
horses  of  him  the  plaintiff  therewith ;  for  which  reason  the  said  D., 
afterwards,  to  mtj  at  the  said  several  times  in  the  said  declaration 
mentioned,  did  speak,  assert,  declare,  and  publish  of  and  concerning 
the  plaintiff  the  said  several  words  in  the  said  declaration  mentioned, 
as  it  was  lawful  for  him  the  said  D.  to  do  on  the  occasion  aforesaid ; 
and  this  be  is  ready  to  verify :  Wherefore,  be.    3  Morg.  243,  244. 

Plba.     And  as  to  so  much  of  the  said  words  supposed  to  have  piea,  that  die 
been  spoken  and  published  by  the  said  D.,  in  the  1st,  2d,  3d,  4th,  pit.  embezzled 
6th,  9tn,  and  last  counts  of  the  said  declaration  contained,  as  res-  If^  ^^^ 
Ijectively  relate  to  the  plaintiff's  having,  in  the  said  service  of  the  whereforo  he 
said  D.,  acted  unfaithfuUy  and  dishonestly,  and  defrauded  the  said  «poke  the 
D.  of,  and  embezzled  his  money  and  property,  he  the  said  D.  says,  ^^'^^ 
{actio  non^)  because  he  says,  that  true  it  is  that  the  plaintiff  had  lived 
with,  and  been  in  the  service  of  the  said  D.,  and  had  quitted  and  left  the 
service  of  the  said  D.,  in  manner  and  form  as  in  the  said  declaration 
is  above  supposed ;  but  the  said  D.  further  says,  that  before  any  of 
the  said  times,  when  the  said  words  are  supposed  to  have  been 
spoken  and  published,  the  plaintiff  had  in  the  service  of  the  said  D., 
to  witf  on  «c.,  and  on  divers  other  days  and  times  between  that 
day  and  be.,  at  du^.,  without  the  leave  of  the  said  D.,  pocketed  and 
embezzled  divers  sums  of  money  of  the  said  D.,  which  had  come 
to  his  hands  in  the  said  service  of  the  said  D.,  and  which  ought  to 
have  been  put  into  the  till  of  the  said  D.,  amounting  to  a  large  sum 
of  money,  to  toitj  the  sum  of  bc«,  and  defrauded  the  said  D.  of  the 
same,  and  thereby  acted  unfaithfully  and  dishonestly,  whilst  in  the 
said  service  of  him  the  said  D.,  to  vnt^  at  be. ;  wherefore  the  said 
D.,  at  the  said  several  times  when  be.,  did  say,  proclaim,  rehearse, 
and  publish  the  said  several  words  relating  thereto,  and  in  the  said 
1st,  2d,  3d,  4th,  5th,  9th,  and  last  counts  of  the  said  declaration 
mentioned   of  and  concerning  the  plaintiff,  as  it  was  lawful   for 
him  to  do,  for  the  cause  last  aforesaid ;   and  this,  be. :  Where- 
fore, be. 

And  the  said  D.,  for  further  plea  in  this  behalf,  by  like  leave  of  2.  That  fhe  pit. 
the  Court  be.,  as  to  so  much  of  the  said  words  supposed  to  have  acknowledged 
been  spoken  and  published  by  the  said  D.,  and  in  the  1st,  2d,  3d,  ^^^zl^cer- 
4th,  5th,  9tb,  and  last  counts  of  the  said  declaration  contained,  as  tain  money  of 
respectively  relate  to  the  plaintiff's  having,  in  the  said  service  of  the  the  dlt 
said  D.,  acted  unfaithfully  and  dishonesdy,  and  defrauded  the  said 
D.  of,  and  embezzled  his  money  and  property,  {actio  non,)  because 
he  says,  that  true  it  is,  that  the  said  plaintiff  bad  lived  with  and 
been  in  the  service  of  the  said  D.,  and  had  quitted  and  left  the 
service  of  the  said  D.,  in  manner  and  form  as  in  the  said  declaration 
is  above  supposed ;  but  the  said  D.  further  says,  that  before  any  of 
the  said  times,  when  the  said  words  are  supposed  to  have  been  spok- 
en and  published,  to  icity  on  be.,  the  plamtiff  acknowledged  and 
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confessed  to  the  said  D.^  that  he  had  at  divers  times,  whilst  he  was 
in  the  service  of  him  the  said  D.,  secreted  and  embezzled  monies  of 
the  said  D.,  whieh  bad  come  to  his  hands  in  the  said  service  of  him 
the  said  D.,  not  exceeding  in  the  whole  the  sum  of  he.,  and  that 
be  bad  thereby  acted  unfaithfully  and  dishonesdy  whilst  in  the  ser- 
vice of  him  the  said  D. ;  wherefore  the  said  D.,  at  the  saicf  several 
times  when  fi£c.,  did  say,  proclaim,  rehearse,  and  publish  the  said 
several  words  relating  thereto,  and  in  the  said  Ist,  2d,  3d,  4th,  5tb, 
9th,  and  last  counts  of  the  said  declaration  mentioned,  of  and  con- 
cerning the  plaintiff,  as  it  was  lawful  for  him  to  do  for  the  cause 
last  aforesaid  ;  and  this,  &c. :  Wherefore,  &c« 

And  for  furtlier  plea  in  this  behalf,  the  said  D.,  by  leave  of  the 
Court  Sec.,  as  to  so  much  of  the  said  words  supposed  to  have  been 
spoken  by  the  said  D.,  and  in  the  1st  and  2d  counts  of  the  said 
declaration  mentioned,  as  relates  to  the  plaintiff's  having  embez- 
zled the  said  guinea,  by  the  said  declaration  supposed  to  have  been 
left  at  the  shop  of  the  said  D.  by  the  said  A.  A.,  for  the  purpose 
in  that  behalf  therein  mentioned,  {actio  non,)  because  he  says,  that 
true  it  is,  that  the  plaintiff  had  lived  with  ana  been  in  the  service  of 
the  said  D.,  pnd  had  quitted  and  left  the  service  of  the  said  D.,  in 
manner  and  form  as  in  the  said  declaration  is  above  supposed ;  but 
the  said  D.  farther  says,  that  before  the  said  time,  when  the  words 
are  supposed  to  have  been  spoken  as  aforesaid,  or  either  of  those 
times,  to  mt,  on  &c.,  the  plaintiff  did  embezzle  the  said  guinea, 
to  toit,  at  &KC. ;  wherefore  he  the  said  D.,  at  the  several  times  when 
&c.,  did  say,  rehearse,  proclaim,  and  publish  the  said  several  words 
relating  thereto,  and  in  the  said  1st  and  2d  counts  of  the  said  de- 
claration mentioned,  of  and  concerning  the  plaintiff,  as  it  was  hwiiil 
for  him  to  do  for  the  cause  aforesaid  ;  and  this  the  said  D.  is  read|y 
to  verify  :  Wherefore,  fac.  ^ .      C.  Runkingtoh. 

Replication.  And  the  plaintiff,  as  to  the  said  plea  of  the  said 
D  ,  by  hirn  secondly  above  pleaded  in  bar,  as  to  so  much  of  the 
said  words  spoken  and  published  by  the  said  D.,  and  in  the  1st,  2d, 
3d,  4th,  5th,  9th,  and  last  counts  of  the  said  declaration  mentioned, 
ad  respectively  relate  to  the  plaintiff's  having,  in  the  service  of  the 
said  D.,  acted  unfaithfully  and  dishonestly,  and  defrauded  the  said 
D.  of,  and  embezzled  his  money  and  property,  says,  {predudi 
non^)  because  he  says,  that  the  said  D.,  at  the  said  several  times 
when  &£c.,  of  his  own  wrong,  and  without  any  such  cause  as  the 
said  D.  hath  in  and  by  the  said  last  mentioncxi  plea  in  that  behalf 
alleged,  said,  proclaimed,  rehearsed,  and  published  the  said  seveial 
words  relating  thereto,  and  in  the  said  1st,  2d,  3d,  4th,  5tb,  9tb,  and 
last  counts  of  die  said  declaration  mentioned,  of  and  concerning  the 
plaintiff  in  manner  and  form  as  the  plaintiff  bath  in  and  by  the  said 
ist,  2d,  3d,  4tb,  5th,  9th,  and  last  counts  of  the  said  declaration 
above  thereof  complained  against  the  said  D. ;  and  this  the  plaintiff 
prays  may  be  inquired  of  by  the  country,  8ec.     8  Went.  236, 238. 

S.  Marryat. 

Plea  to  an  ac-       Plea.     And  the  said  D.  comes  and  defends  the  wrong  and  in- 

wwden  ^Md^^  J"^  ^^^^  *"^'»  ^^  ^y^'  (^^^^  '*^^>)  because  he  says,  that  while 

OTeneer  of  the  poor ;  that  the  pits,  had  wrongfully  used  certain  money  belonging  to  the  poor  of  tbo 
parish* 


Replication. 
Of  his  own 
wrong. 
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the  said  A.  A.  was  so  church-warden  of  the  said  parish  of  iic.,  in  JutrmcA- 
the  county  of  fee.,  and  while  the  said  B.  B.  so  was  overseer  of  the  '*'*®"** 
poor  of  the  said  parish,  and  before  the  speaking  and  publishing  the 
several  words  in  the  said  declaration  mentioned,  to  wV,  on  the  same  day 
and  year  in  the  said  declaration  mentioned,  at  the  parish  aforesaid,  they 
the  said  A.  A.  and  B.  B.  at  the  parish  aforesaid,  had,  as  such  church- 
warden and  overseer,  wrongfully  paid  unto  one  C*  C,  a  large  sum  of 
money,  to  wit,  20f .  out  of  certain  money,  which  they  the  said  A.  A. 
and  B.  B.  in  their  said  oCBces  had  received,  for  use  of  certain  poor 
of  the  said  parisb,  by  and  under  a  certain  donation  of  one  E.  E.  j^q., 
long  since  deceased,  which  they  ought  not  to  have  done,  and  they 
had  chained  the  same  in  their  accounts,  as  paid  to  the  said  C.  C., 
out  of  the  said  money  so  by  them  received  as  aforesaid,  to  the 
great  prejudice  and  damage,  and  to  the  defrauding  of  such  part  of 
the  said  poor  of  the  said  parish,  who  were  then  entitled  to  the  ben- 
efit of  said  donation  ;  for  which  reason  the  said  D.,  at  the  said  res- 
pective times  when  &c.,  discoursing  with  the  said  subjects,  in  the 
said  declaration  respectively  mentioned,  of  and  concerning  such 
payment  to  the  said  C.  C,  and  of  and  concerning  such  charge 
thereof  in  tha  accounts  of  the  said  A.  A.  and  B.  B.,  did  say,  re- 
hearse, proclaim,  and  publish  of  and  concerning  the  said  A.  A.  in 
his  said  office,  the  said  several  and  respective  words  in  the  said 
declaration  mentioned,  as  he  lawfuUv  might  for  the  cause  afore- 
said ;  and  this  he  is  ready  to  veri^ :  Wherefore,  &c.  3  Morg. 
246,  246. 

Plea*    And  the  said  D.,  in  her  own  person,  comes  and  defends  Plea,  that  fhe 
the  wrong  and  injury  when  8ic.,  and  says  that  she  is  not  guilty,  &c.  P*^  ^^^  ^ 

And  for  further  plea  in  this  behalf,  the  said  D.,  by  leave  of  the  whanfiDM  ibe 
G)urt  &c.,  ssysj  [actio  non,)  because  she  says,  that  before  the  ^rfi.**^ 
speaking  and  publisning  of  the  several  words  above  supposed  to  have 
been  spoken. and  published  by  the  said  D.,  of  and  concerning  the 
plaintifl;  and  also  before  the  publishing  and  reporting  of  the  said 
pretended  slander,  above  supposed  to  have  been  published  and  re- 
ported by  the  said  D.,  of  and  concerning  the  plaintiff,  that  is  to  say, 
on  hc.y  he  the  plaintiff  took  to  wife  the  said  D.,  and  then  and  there 
was  married  to  and  joined  in  wedlock  with  the  said  D.,  and  which 
said  marriage  still  remains  and  continues  in  full  force ;  for  which 
reason  she  the  said  D.  afterwards,  to  wit,  at  the  said  several  times 
in  the  said  declaration  mentioned,  did  speak  and  publish,  of  and 
concerning  the  plaintiff,  the  said  several  words  in  the  said  declara- 
tion mentioned,  and  did  report  and  publish  the  said  matters  and 
pretended  slander  above  supposed  to  have  been  reported  and  pub- 
lished by  her,  of  and  concerning  the  plaintiff,  as  it  was  lawful  for 
her  to  do  on  the  occasion  aforesaid  ;  and  this  she  is  ready  to  verify : 
Wherefore,  Sic.  3  Morg.  244,  245. 

Plea.     And  for  further  plea  in  this  behalf,  as  to  the  speaking  pj^  ^  ^^^^ 
and  publishing  of  such  of  the  said  words  in  the  said  declaration  spoken  of  a 
mentioned,  and  thereby  supposed  to  have  been  spoken  and  publish-  school-mis- 
ed  by  the  said  E.,  the  wife  of  the  said  D.,  of  and  concerning  the  ^'^gidtabie 
plaintifi^  and  A.  his  wife,  as  relate  to  the  said  A.,  being  an  unfit  and  for  that  sltua^ 
improper  person  to  keep  the  said  school  in  the  said  declaration  men-  ^^'i^- 
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JutTXFicA-      tioned,  the  said  D.  and  E.  bis  wife,  by  leave  &c.,  {actio  nanj)  be- 
TioKs.  cause  they  say,  that  she  the  said  A.,  before  and  at  the  said  several 

times  when  Szxj.,  was  an  unfit  and  improper  person  to  keep  the  said 
school  in  the  said  declaration  mentioned,  to  wiij  at  &c- ;  for  which 
reason  the  said  E,,  the  wife  of  the  said  D.,  at  the  said  several  times 
when  &c.,  did  speak  and  publish,  of  and  concerning  the  said  A., 
such  of  the  said  words  in  the  said  dec)aratk>n  mentioned,  and  there- 
by alleged  to  have  been  so  spoken  and  published  by  the  said  E., 
the  wife  of  the  said  p.,  as  relate  to  the  premises  aforesaid,  and  as 
she  lawfully  might  for  the  cause  aforesaid  5  and  this,  fac.:  Where- 
fore, &c.,  if  &c.         .  S.  Le  Blanc. 

The  word$  in  Plea.  And  the  said  D.  comes  and  defends  the  wrong  and 
the  dedaratioQ  injury  when  fac.,  and  as  to  the  speaking  and  publishing  of  the  words 
^uV'^  ^^  i°  ^^  declaration  aforesaid  supposed,  says,  {actio  non^)  because  be 
chwUd  the  says,  that  long  before  the  time  of  the  speaking  and  publishing  the 
parish  more  words  in  the  same  declaration  supposed,  to  mt,  in  and  for  the  years 
he*hM^^  1801,1802, 1803, 1804,  and  1805, the  said  plaintiffwas  a  constable  of 
and  this  is  not  said  R.,  duly  chosen  and  sworn,  and  in  and  for  the  same  years 
only  what  I  ^y^g  a  collector  of  taxes  for  the  first  parish  of  R.,  aforesaid  duly 
S«i<bon*the  chosen  and  sworn ;  and  the  said  plaintiff  being  so* constable  and 
parish  book."  Collector  as  aforesaid,  at  said  R.,  before  the  time  of  speaking  and 
"A.haschaig-  publishing  the  words  aforesaid  above  supposed,  charged  the  said  first 
ingTSanhe**"  parish  of  R.  aforesaid,  for  the  warning  of  divers,  to  tvitj  twenty-five 
has  warned."  parish  meetings  of  the  first  parish  aforesaid,  as  meetings  warned  by 
th^^u^^*  ^  ^'™  ^^^  ^^^  plaintiff  while  he  continued  in  the  offices  aforesaid,  in 
•*  For  you  (ad^  ^Q^  during  the  years  aforesaid,  whereas  in  truth  and  in  fact,  the 
dreBBed  to  M.  plaintiff  while  he  continued  in  tlie  offices  aforesaid  in  and  during 
'"^  see^A  ^^  years  aforesaid,  warned  divers,  to  toit^  eighteep  parish  meetings 
has  been  found  of  said  first  parish,  and  no  more,  to  tuit,  at  R.  aforesaid  ;  and  there- 
out in  cariying  afterwards,  and  before  the  speaking  and  publishing  the  words  afbre- 
^counts^h^  said  above  supposed,  to  mt^  on  fee.,  the  plaintiff  was  duly  allowed 
the  parish  a  and  paid  by  the  first  parish  aforesaid,  for  the  warning  of  the  twenty- 
number  of  five  parish  meetings  so  charged  by  him  as  aforesaid,  in  the  years 
been  allied  ^foresaid  ;  wherefore  the  said  D.,  at  the  tiirie  when  &c.,  spoke  and 
for  the  same,  published  the  words  aforesaid  in  the  same  declaration  alleged,  as  it 
S**ariA**'"  was  lawful  for  him  to  do,  for  the  cause  aforesaid ;  and  tWs.he  is 
book  for  any  ready  to  Verify  :  Wherefore  he  prays  judgment  if  the  plaintiff  his 
one  to  see,  action  aforesaid  thereof  against  him  ought  to  have  and  maintain^ 
which  must  be  apj  fop  hig  ^osts.  Pkescott  &  Story. 

an  eternal  dis- 
grace to  bhn»  unless  he  repents  and  makes  confession." 

And  as  to  the  composing,  writing,  and  publishing  of  the  libel,  in 
the  declaration  aforesaid  supposed,  the  said  D.  says,  {actio  non^)  be- 
cause he  says,  that  long  before  the  time  of  composing,  writing,  and 
publi^ng  the  libel  above  in  the  same  count  supposed,  to  imty  in  and 
for  the  years  1801,  1802,  1803,  1804,  and  1805,  the  said  plaintiff 
was  a  constable  of  said  R.,  duly  elected  and  sworn,  and  in  and  for 
the  same  years  was  a  collector  of  taxes  for  the  first  parish  of  R. 
aforesaid,  duly  elected-  and  sworn ;  and  the  said  plaintiff  bebg  so 
constable  and  collector  as  aforesaid  at  said  R.,  before  the  time  of 
composing,  writing,  and  publishing  the  libel  above  supposed,  charg- 
ed the  first  parish  of  R.  aforesaid,  for  the  warning  of  divers,  to  wU^ 
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twenty-five  parish  meetings  of  said  first  parisii,  as  meetings  warned  Juitifica- 
by  him  the  said  plaintiflF  while  he  continued  in  the  offices  aforesaid,  tiowi. 
in  and  during  the  years  aforesaid  ;  whereas  in  truth  and  in  fact  the 
said  plaintifiT,  while  he^^tinued  in  the  offices  aforesaid,  in  and  dur- 
ing the  years  aforesaid,  warned  divers,  io  tvit^  eighteen  parish  meet- 
ings of  said  first  parish,  and  no  more,  to  %oUy  at  R.  afol*esaid: 
and  thereafterwards,  and  before  the  time  of  composing,  writing, 
and  publishing  the  libel  above  supposed,  to  toit^  on  &c.,  he  the 
said  plaintiff  was  duly  allowed  and  paid  by  the  said  first  parish 
for  the  warning  of  the  twenty-five  parish  meetings  so  charged  by 
him  as  aforesaid,  in  the  years  aforesaid  :  Wherefore  he  the  said  D., 
at  the  said  lime  when  &c.,  in  a  certain  letter,  addressed  to  the  said 
M-  B.  and  his  wife,  did  compose,  write,  and  publish,  the  libel  above 
supposed,  as  he  lawfuUv  might  do  for  the  cause  aforesaid ;  and  this 
he  is  ready  to  verify :  Wherefore  he  prays  judgment  if  the  said  plain- 
tiff, his  action  aforesaid  thereof  against  him  ought  to  have  and  main- 
tain, and  for  his  costs.     Essex,  S.  J.  C,  April  T.,  1807. 

r^REscoTT  &  Story. 
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Plea.     And  the  said  D.,  in  his  own  proper  person,-  conies  and  Plea.    i.  Not 
defends  the  wrong  and  injury  when  &c.,  and  says,  that  he  is  not  e^ty- 
guilty  of  the  premises  aforesaid,  in  manner  and  form  as  the  said 
plaintifis  have  above  thereof  complained  against  him ;  and  of  this  he 
puts  himself  upon  the  country,  S^. 

And  for  further  plea,  as  to  the  printing  and  publishing,  and  caus-  2.  ThatUie 
ing  to  be  printed  and  published,  in  the  said  newspaper  in  the  first  ©"^te  in  que«- 
count  of  the  said  declaration  mentioned,  the  advertisement  in  that  ^^"i^uit  &lc' 
count  mentioned,  above" supposed  to  have  been  done  by  the  said  D.,  wherefore  the' 
he  the  said  D.,  by  leave  of  the  Court  fac.,  says,  {actio  non^  because  ^ft.  published 
he  says,  that  before  the  printing  and  publishing  the  said  advertise-  ,n|n*f ^^'^®' 
roent  by  him  the  said  D.,  the  said  manor,  farm,  and  premises,  in  the 
said  advertisement  in  the  said  first  count  of  the  said  declaration 
mentioned,  were  settled  upon  A.  A.,  widow  of  B.  B.  Esq.,  deceas- 
ed, as  her  jointure,  to  wit^  by  virtue  of  certain  indentures  of  lease 
and  release,  made  and  bearing  date,  to  wit,  the  said  indenture  of 
lease  the  day  of  &x;.,  and  the  said  release  the  day  of  8z;c.,  between 
the  said  B.  B.  of  the  one  part,  and  C.  C.  and  £.  E.  on  the  other 
part,  which  said  indentures  of  lease  and  release  he  the  said  D.^  > 
now  brings  into  Court  here,  respectively  sealed  with  the  seal  of  the 
said  B.  B.     And  the  said  D.  further  saith,  that  the  said  B.  B., 
being  seised  thereof  in  fee,  afterwards,  and  before  the  printing  and 
publishing  the  said  advertisement,  to  wit,  on  &zxi.,  at  Sec.  aforesaid,  by 
bis  last  will  and  testament  by  him  dulv  executed,  and  which  he  the 
said  D.  now  brings  into  Court  here,  devised  the  same  to  the  said 
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JtrsTincA-     A.  A.  and  her  heirs  forever ;  and  afterwards,  to  wU^  on  &c.,  at 
TION8.  g^^  aforesaid,  died,  without  revoking  or  altering  his  said  will  with 

respect  to  the  said  devise,  as  by  the  said  will,  reference  being  there- 
unto had,  will  appear,  to  wUj  at  Sic.  afor^tpid.  And  the  said  D. 
further  saith,  that  before  and  at  the  time  of  tne  printing  and  publish- 
ing of  the  said  advertisement,  a  bill  was  depending  in  the  Court  of 
&c.,  against  the  heii*s  at  law  of  ttie  said  B.  B.,  in  order  to  establish 
the  said  will,  to  wit,  at  &c.  aforesaid ;  for  which  reason  he  the  said 
D.  did  print  and  publish,  and  cause  to  be  orinted  and  published,  the 
said  advertisement,  as  it  was  lawful  for  him  to  do,  lor  the  cause 
aforesaid :  Wherefore,  &c*    8  Went.  270.  J.  Morgan. 


SCIRE  FACIAS. 


PLEADINGS  IN  SCIRE  FACIAS. 

[For  (he  general  leaming  in  relation  to  Scire  Facias,  aee  Imp.  Pr.  408, 

Tidd*8  Pr.  ass.] 

Scire  Facias  is  a  judicial  wift,  and  must  pursue  the  nature  of  the 
judgment  on  which  it  is  brought.  And  therefore  if  the  judgment  is 
joint,  the  Scire  Facias  must  be  so  too.  2  Salk.  596.  And  this  writ 
can  issue  from  no  Court,  but  that  which  is  in  possession  of  the  record 
on  which  it  issues.  9  Mass.  R.  520 ;  4  Mass.  R.  641 ;  7  Mass.  R. 
909^  16  Mass.  R.  447. 

Scire  Facias  only  lies  to  obtain  execution  of  a  judgment ;  and  there- 
fore it  will  not  lie  on  an  order  of  the  Court  for  the  payment  of  the 
maintenance  of  a  bastard  child.  14  Masst  R*  38%  If  the  defendant 
makes  default  in  the  payment^  he  should  be  committed.    Snd. 

Yet  it  was  ordered  in  Chancery,  that  the  defendant  might  take  out 
Scire  Facias  against  the  defendant,  for  not  paying  money  according  to 
an  order.    Yin.  Abr.  Sci.  Fac.  F.  cites  Toth.^272. 

To  a  Scire  Facias,  the  defendant  may  plead  wd  tid  record.  And 
this  plea  is  proper  in  all  cases,  where  there  is  a  material  variance  be- 
tween the  record,  and  the  judgment  as  set  forth  in  the  Scire  Facias. 
2  Salk.  596. 

So,  that  the  debt  was  levied  by  execution.  Dyer,  299;  1  Salk.  271. 

So,  a  release  of  all  actions ;  or,  a  release  of  all  executions.  Co. 
litt.  290  b;  12  Mass.  R.  268;  2  T.  R.  46. 

Payment  also  may  be  pleaded  under  Stat  Ann«,  ch.  16,  §  12.  12 
Mass.  R.  26& 

But  a  man  can  plead  nothing  in  bar  of  a  Scire  Facias,  that  might 
have  been  pleaded  in  the  original  action.  Cowp.  728 ;  1  Salk.  315 ; 
1  Sid.  162 ;  4  Mass.  R.  218.  For  it  seems  the  merits  of  the  original 
judgment  cannot  be  examined  on  the  Scire  Facias.  12  Mass.  R.  268. 

Nor  can  he  plead  any  thing  contrary  to  the  title  on  which  the  re- 
covery was  obtained.    Com.  Dig.  Pleader,  (3  L.)  10. 

Nor  any  thing  which  shows  the  judgment  only  erroneous  and  void- 
able.   Ibid. 

Nor  can  he  plead  a  writ  of  Error  pending,  of  the  same  judgment 
DighUm  V.  OranvHU^  4  Mod.  247  \  seCi  however,  Show.  186 ; 
590. 
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By  Stat.  1785,  ch.  6,  if  an  execution  is  levied  by  mistake  on  land, 
which  does  not  belong  to  the  judgment  debtor,  the  Court,  on  applica- 
tion, may  order  a  Scire  Facias  to  issue  against  such  debtor,  to  show 
cause  why  an  alias  execution  should  not  issue  against  him  for  debt 
and  costs,  &c. 

Under  this  statute,  the  Scire  Facias  in  this  case  is  not  a  writ  of 
right,  but  is  to  be  issued  only  after  an  application  to  the  Court ;  who 
will,  before  it  issues,  if  they  see  cause,  order  notice  to  the  judgment 
debtor  before  the  Scire  Facias  shall  issue,  or  will  refuse  the  writ,  if 
justice  does  not  require  that  it  should  issue.  If  taken  out  without  ap- 
plication to  the  Court,  it  will  be  dismissed.     14  Mass.  R.  57. 

But  of  what  utility  can  a  notice  to  the  defendant  be,  to  come  in  and 
show  cause,  why  a  Scire  Facias  should  not  issue  against  him  to  show 
cause,  why  an  alias  execution  should  not  is^ue  against  him  ?  Is  not 
the  Scire  Facias  itself  an  order  of  notice  ?  Cannot  the  defendant 
protect  his  rights  under  the  Scire  Facias  alone  ?  Can  he  avail  him- 
self of  any  defence  under  the  order  of  notice,  which  he  will  be  de- 
prived of  under  the  Scire  Facias  7 

Note. — ^Where  after  judgment  one  of  the  judgment  creditors  dies,  (he 
execution  may  issue  in  the  name  of  all,  and  not  in  the  name  of  the  sarriv- 
ors  only.  9  Mass.  R.  15.  But  the  suryivor?  are  not  put  to  a  Scire  Facias 
on  account  ot  such  death. 


SCIRE  FACIAS. 


I.  On  Judgments. 


Oir  Judo 
Ksmra. 


Plea.  ^  And  the  said  D.  and  E.  say,  that  the  plaintiff  ought  aot 
to  have  his  execution  against  the  said  D.  and  E.,  for  the  damages, 
5S'c  j^d^^"*  ^^^'  ^^^  charges  aforesaid,  because  they  say,  that  the  said  A.  A*, 
ment.  ^^^^\  ^^^  recovery  of  the  judgment  aforesaid,  in  the  writ  of  Scire 

Facias  above  mentioned,  and  before  the  issuing  of  the  said  writ,  to 
wity  on  8cc.,  in  the  nineteenth  year  of  be.,  paid  to  the  plaintiff  the 
said  sum  of  be.,  in  full  satisfaction  and  discharge  of  the  judgment 
aforesaid,  in  the  said  writ  of  Scire  Facias  above  mentioned,  to  wii^ 
at  &c. ;  which  said  sum  of  &c.,  the  plaintiff  then  and  there  accept- 
ed  and  received,  in  full  satisfaction  and  discharge  of  the  said  judg- 
ment ;  and  this,  &c. :  Wherefore  they  pray  judgment,  if  the  said 
plaintiff  ought  to  have  his  execution  against  them  for  the  damages, 
costs,  and  charges  aforesaid.  J.  Chetwood. 

Replication.  And  the  plaintiff,  as  to  the  said  plea  of  the  said 
D.  and  E.,  by  them  above  pleaded  in  bar,  says,  that  be,  notwith- 
standing any  thing  therein  alleged,  ought  not  to  be  barred  from  hav- 
ing his  execution  of  the  damages,  costs,' and  charges  aforesaid 
against  them,  because  he  says,  that  the  said  A.  A.  did  not  pay  to 
the  said  plaintiff  the  said  sum  of  be.,  in  manner  and  form  as  the 


Replication, 
that  the  dft. 
did  not  pay. 
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said  D.  and  E.  have  above  in  their  plea  alleged ;  and  this  he  prays  Oir  judo< 
may  be  inquired  of  by  the  country.     9  Went.  649.  muwt*. 

NoTK. — ^The  plea  of  payment  is  given  by  the  4  and  6  Ann.  16;  for  at 
common  law,  nothing  but  a  deed  could  defeat  a  judgment,  though  payment 
had  been  made.    3  Ler.  119 ;  Jones  321 ;  Com.  Dig.  Plead.  (3  L.  12.) 

Plea.    And  the  said  D.  comes  and  defends  the  wrong  and  in-  piea.  Nul  tiel 
juiy  when  tac^  and  says,  {actio  nouy)  because  he  says,  that  there  ^^otd, 
is  not  any  such  record  of  recovery  against  him  the  said  D.  at  the 
suit  of  the  plaintiff,  in  manner  and  form  'as  the  plaintiff  hath  above 
declared  against  him  the  said  D. ;  and  this,  Sec.  :^Wherefore,  &lc. 

Replication.  And  the  plaintiff,  as  to  the  said  plea  of  the  said  Replication. 
D.  by  him  above  pleaded  in  bar  says,  fcc.,  {predvdi  won,)  because  '^^^  record, 
he  the  plaintiff  says,  that  tliere  is  such  record  of  ^recovery  against 
him  the  said  D.,  at  the  suit  of  the  plaintiff,  in  manner  and  form  as 
the  plaintiff  hath  above  declared  against  him  the  said  D. ;  and  this 
he  the  said  plaintiff  is  ready  to  verify  by  the  said  record,  &^.  9 
Went.  663,  564.  V.  Lawes. 

Plea.     And  the  said  D.,  with  leave  of  the  Court  here  Szc.,  Pl«a  by  ad- 
further  defends  the'  force  and  injury  when  &c.,  and  saith,  {actio  SJS**£j*?J5'. 
nouj)  because  he  saith,  that  the  judgment  aforesaid  in  the  declara-  ment  was  ob- 
tion  of  the  plaintiff  mentioned  to  be  had  and  recovered  against  the  t>^«^  against 
said  A.  A.  in  his  lifetime,  was  had  also  and  recovered  as  well  against  *  ^  B*®»^*f„ j 
a  certam  B.  B.,  as  against  the  said  A.  A.  m  his  liietime,  as  appears  B.  B.  survived 
by  the  said  record  thereof  in  the  Court  here  now  remaining.     And  *®  intestate, 
the  said  D.  saith,  that  the  said  A.  A.  died  on  the  day  of  fcc.,  at  |®*  ^^^^'aiu 
&;c.,  and  the  said  B.  B.  survived  the  said  A.  A.,  to  vnt,  at.  fcc.  subject^ 
aforesaid ;  and  this,  fcc. :  Wherefore,  fcc.     2  Harr.  478. 

Plea.     And  now  the  said  D.,  by  F.  A.  and  H.  O.,  his  attornies,  ?|?*»  that  the 
comes  and  prays  oyer  of  the  record  of  the  judgment  and  proceed-  bieBMSviewed 
ings,  upon  which  the  said  writ  of  Scire  Facias  hath  issued,  which  is  on  vmts  of  Re- 
read to  them  in  the  words  following,  [recite  the  record  of  C.  C.  P.,  ^^J^^^ '?! 
Oct.  Term,  1 795,]  all  which  being  read  and  fully  understood,  the  ^®       ^  ^ 
said  D.  saiti^,  that  the  plaintiff  in  the  said  writ  of  Scire  Facias 
ought  not  to  have  execution  upon  the  said  judgment  against  him, 
because  he  saith,  that  since  the  rendition  of  the  said  judgment  by 
default  against  the  said  D.,  to  ivit^  at  [C.  C.  P.  Essex,  Oct.  Term, 
1799,]  the  said   D.,  for  the  purpose  of  obtaining  a  trial  on  the 
merits  of  the  action  heretofore  commenced  and  prosecuted  against 
him  by  the  said  plaintifl^,  and  (others  since  deceased,)  on  which  the 
said  judgment  by  default  was  rendered,  and  for  the  purpose  of  re- 
viewing the  said  judgment,  pursuant  to  a  law  of  the  said  common- 
weakh,  in  such  case  made  ^nd  provided,  entided,  <^  an  act .  pro- 
viding that  in  suits  where  goods  or  other  estate  is  attached,  the 
defendant  be  summoned,''  (a)  did  at  the  said  term  of  the  said  (a)  Act.  12 
Court  implead  the  said  plaintiffi,  and  others  original  plaintiffi,  in  ^  ^^  ^iU-  ^1 
whose  favor  said  judgment  had  been  rendered,  in  a  certain  plea  g^J*  (Mass. 
called  a  plea  of  review,  in  the  words  foUowing,  to  wity  **  in  a  plea  § 
of  review  of  a  plea  of  the  case  commenced  and'  prosecuted  at  a 
Court  of  Common  Pleas  held  at  Ipswich,  within  and  for  said  county 
of  Essex,  on  fcc.,  in  the  words  following,  to  wit,  in  a  plea  of 
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Oh  jvdo*       the  case  for  that  the  said  D.,  at  &c.,  on  8cc.,  being  indebted  to 
MXMTi.  ^Q  g^jj  £^  £  -^  ^Q^  Q^  Q^^  ^^  gg-j  £    £^  being  ^nce  deceased, 

and  whom  the  said  B.  B.  survived,  said  A.  A.,  C.  C,  &c.,  in  the 
sum  of  j^45,000  for  monies  by  the  said  D.  before  that  time  had  anc 
received  to  and  for  their  use,  and  being  so  indebted,  in  considera- 
tion thereof,  he  the  said  D.  then  and  there  promised  in  the  lifetime 
of  said  E.  E.,  to  pay  them  that  sum  on  demand ;  yet,  though  often 
requested,  be  the  said  D.  hath  never  paid  that  sum,  or  any  part 
thereof,  either  in  the  lifedme  of  said  E.  E.,  or  since  his  death,  but 
the  ^me  remains  wholly  unpaid,  and  the  said  D.  wholly  refuses  and 
neglects  to  pay  the  same,  to  the  damage  of  the  said  B.  B.,  A.  A., 
C*  C,  8cc.,  as  they  say,  the  sum  of  $50,000 ;  which  action  was 
entered  at  the  said  Court  of  Common  Plea  in  said  county  of  Essex, 
at  the  April  term  aforesaid,  and  was  continued  m  said  Court  from 
term  to  term  to  the  Court  of  Common  Pleas,  holden  at  &€•,  in 
said  county  of  Essex,  on  be.  last  past,  when  and  where  judgment 
was  rendered  l>y  default  of  the  said  IX,  that  the  said  A.  A.,  Js,  B., 

C.  C,  8z«.,  [ttkB  plaintiffs]  recover  against  the  said  D.,  the  sum 
of  $37,490.74,  aamages,  and  costs  of  suit  taxed  at  $17.19 ; 
which  said  judgment  the  said  D.  says  is  wrong  and  erroneous^  and 
that  he  is  damnified  in  the  sum  of  $40,000 ;  wherefore  for  revers- 
ing the  last  mendoned  judgment,  and  recovering  back  from  the 
said  A.  A.,  B.  B,,  and  C.  C.,  8z;c.,  the  said  sum  of  $87,490.74 
damages  and  costs  aforesaid,  be  the  said  D.  brings  this  smt  f*  and 
the  said  D.  at  the  said  Oct.  term  of  the  said  Court  duly  entered 
his  aforesaid  plea  of  review,  and  on  the  first  day  of  said  term,  it 
being  the  first  time  that  the  said  D.  entered  his  appearance  in  die 
said  Court,  or  in  any  Court,  where  said  action  was  pending,  be  pe- 
tftioned  the  said  Court  to  remove  the  said  suit  to  the  Circuit  Court 
of  the  United  States,  next  to  be  holden  at  Boston,  within  tlie  district 
of  Massachusetts,  and  did  then  and  there  offer  to  give  sufficient 
and  good  security  for  entering  said  suit  at  said  Circuit  Court  on  the 
first  day  of  its  session ;  whereupon  it  was  ordered  by  the  said  Court 
of  Common  Pleas,  that  the  prayer  of  the  said  pedtion  be  not  grant- 
ed, as  by  the  record  of  the  said  petition  and  order  thereon  in  said 
Court  of  Co'mmon  Pleas  remaining,  an  exemplification  whereof, 
under  the  seal  of  the  said  Court,  the  said  D.  here  in  Court  produces, 
fully  appears ;  and  thereupon  such  proceedings  were  had,  that  af- 
terwards, to  tmtj  at  &c.,  [C.  C.  Pleas,  Essex,  April  term,  1800,1 
judgment  was  rendered,  that  said  last  mentioned  judgment  should 
be  affirmed,  and  the  defendants  in  review  recover  against  the  said 

D.  costs ;  from  which  judgment  the  said  D.  appealed,  in  due  form 
of  law,  to  the  Supreme  Judicial  Court,  then  next  to  be  holden 
at  &c.,  within  and  for  the  said  county  of  Essex,  on  the  third 
Tuesday  of  June  then  next  ensuing,  and  then  and  there  duly^  en- 
tered his  appeal ;  and  on  the  first  day  of  the  term,  the  said  D.,  by 
J.  D.,  his  attorney,  came  into  Court  and  moved,  that  the  said  actioo 
of  review  be  removed  to  thp  next  Circuit  Court  of  the  United 
States,  to  be  holden  at  Boston,  which  motion  was  overruled  by  the 
Court,  and  the '  prayer  of  the  said  petiUon  was  n(^  granted ;  the 
appeal  was  then  continued  fi!t>m  term  to  term  of  the  said  Court  Ux 
said  county,  until  the  term  of  the  Court  on  the  seccmd  Tuesday  of 


ON  JUDGMENTS.  521 

November,  A.  D*  1801 ;  at  which  term  it  was  suggested,  that  A.  A*,  Oir  judg- 
one  of  the  defendants  in  review,  died  since  the  last  continuance,  and  m*^*- 
it  was  ordered  by  the  Court,  that  the  action  proceed  in  the  name 
of  the  rest ;  whereupon  it  was  so  proceeded,  that  the  said  defend- 
ants in  review,  by  N.  D.,  their  attorney,  came  and  defended  the 
force  and  injury,  when  &c.,  and  said,  that  the  said  former  judgment 
was  in  nothing  erroneous^  and  this  they  were  r^ady  to  verify,  and 
prayed  judgment  thereof,  and  for  their  costs ;  and  the  said  D.,  re* 
serving  liberty  to  give  in  evidence  under  this  replication  any  matter, 
which  could  avail  him,  if  specially  pleaded,  said,  that  the  said 
judgment  was  erroneotUj  because  he  the  said  D.  never  promised  the 
defendants  in  review,  in  manner  and  form  as  they  had  in  the  said 
original  action  declared,  and  thereof  put  himself  on  the  country,  and 
the  said  defendants  likewise ;  and  the  issue  being  thus  joined,  the 
cause,  after  a»  full  hearing,  was  committed  to  a  jury  sworn  and  im- 
pannelled,  according  to  law,  to  try  the  same ;  who  returned  their 
verdict  thereon  in  the  words  following,  to  mi,  "  the  jury  find  that 
the  said  D.  made  the  promise  as  set  forth  in  the  origind  writ,  and 
assess  damages  for  the  said  B.  B.  and  others,  in  the  sum  of 
4^34,630*25,  and  no  more,  for  the  breach  thereof;  whereupon, 
the  said  Supreme  Judicial  Court  proceeded  to  render  judgment  in 
the  following  words,  io  wit,  ^^  all  and  singular  the  premises  being 
fuUy  seen  and  understood,  and  it  appearing  to  the  Court  here  by 
the  finding  of  the  jury  aforesaid,  that  the  former  judgment,  recov- 
ered by  the  defendants  in  review  against  the  said  D.,  is  erroneous 
in  part,  to  wit,  in  the  sum  of  $2860-49  :  It  is  therefore  con- 
sidered by  the  Court,  that  the  said  D.  recover  against  the  said 
B.  B.,  C.  C,  (tc,  [naming  the  defendants  in  review  J  the  said  sum 
of  $2860-49,  with  costs  of  suit  taxed  at  &c. ;  and  because  it 
appears  to  the  Court,  that  the  said  former  judgment  is  not  in  any 
part  satisfied,  it  is  ordered,  that  execution  of  this  judgment  hSte 
rendered,  stay  until  the  further  order  of  this  Court ; "  all  which, 
by  the  record  of  the  said  plea,  proceedings,  and  judgment  of  said 
Supreme  Judicial  Court,  in  the  said  Court  remaining,  a  copy 
whereof  under  the  seal  of  said  Court  the  said  D.  here  produces, 
fuUy  appears. 

Now  the  said  D.  avers,  that  the  several  undertakings,  and  prom- 
ises, and  cause  of  action,  mentioned  and  recited  by  the  said  D.  in 
his  said  plea  of  review,  are  the  same  identical  undertakings,  promises, 
and  cause  of  action,  upon  which  the  aforesaid  former  judgment  by 
default  in  the  said  original  action,  on  which  the  said  writ  of  iSciVe 
Facias  hath  issued,  was  rendered,  and  that  the  aforesaid  issue  joined 
as  aforesaid,  was  upon  the  validity  of  the  said  former  judgment,  and 
that  the  same  judgment  appears  by  the  verdict  aforesaid  to  be  erro^ 
neous,  and  hath  been  considered  and  adjudged  bv  the  said  Court  to 
be  erroneous ;  all  which  he  is  ready  to  verily  :  Wherefore  he  prays 
judgment,  whether  execution  shall  be  awarded  against  him  upon  the 
aforesaid  erroneous  judgment,  and  for  his  costs. 

F.  Ames  &  H.  G.  Otis. 

•   

Rei»{.ication.     And  the  said  plaintiffs,  reserving  liberty  to  waive  Demurrer  to 
this  demurrer  at  the  Supreme  Judicial  Court,  and  reply  any  new  ^^  P^®** 

6t5 


522  SCIRE  FACIAS. 


MENT8. 


On  jodg-        matter,  say,  that  the  plea  of  the  defendant,  in  manner  and  form  above 
*"""""  pleaded,  is  bad  in  law,  and  pray  judgment,  and  for  their  said  execu- 

tion, and  for  their  costs,  &c.  N.  Dane. 

Note. — On  joinder  in  Demarrer,  judgment  was  at  the  Supreme  Judicial 
Court  given  for  the  plaintiffs,  and  the  plea  was  adjudged  bad.  Cabol  H  aL 
T.  Binghamy  S.  J.  C,  Essex,  April  term,  1803. 


SCIRE  FACIAS. 

PLEADINGS  IN  SCIRE  FACIAS, 
11.  Against  Bail. 

1.  Of  the  liahiUty  of  Bail ;  surrender  of  the  Principal^  S^c. 

In  order  to  charge  bail,  all  that  is  required  of  the  judgment  creditor 
is,  to  have  his  execution  delivered  to  the  proper  officer,  in  order  that 
he  may  arrest  the  debtor  within  the  year.  But,  if  the  execution 
should  be  kept  so  long  from  the  officer,  that  he  could  not  have  time  to 
arrest  the  debtor  within  the  year,  it  will  be  a  sufficient  defence  to  the 
Scire  Facias,  notwithstanding  the  return  of  non  est  inv&Uus.  12  Mass. 
R.  434. 

A  return  of  non  est  inventus  by  the  officer  who  took  the  bail,  or  by 
any  other  competent  officer  in  the  same  county,  is  a  sufficient  ground 
to  charge  the  bail  in  a  Scire  Facias,  though  the  principal  resides  in 
another  county.  7  Mass.  R.  208.  And  where  there  happens  to  be 
no  sheriff  at  the  time,  such  a  return  by  a  coroner  of  the  same  county 
with  the  officer  who  took  the  bail,  will  be  sufficient.    13  Mass.  R.  213. 

Under  the  Stat.  1784,  the  Scire  Facias  against  bail  must  be  served 
on  them  within  one  year  after  the  rendition  of  final  judgment;  other- 
wise, they  will  be  discharged.  The  final  judgment  here  intended,  is 
the  first  judgment  on  which  an  execution  may  issue.  Where  there 
is  no  appeal,  the  execution  may  issue  on  the  first  judgment  that  is 
rendered  ;  where  there  is  an  appeal,  the  execution  may  issue  on  the 
judgment  rendered  on  the  appeal.  And  the  year  limited  for  the  ser- 
vice of  the  Scire  Facias  upon  the  bail,  will  in  either  case  be  computed 
accordingly.  .  7  Mass.  R.  342. 

When  bail  are  once  bound,  there  is  nothing  short  of  the  act  of 
God  that  will  discharge  them  without  a  surrender  ;  and  therefore  it 
is  not  sufficient  for  that  purpose,  that  the  debtor  is  since  put  in  the 
State  prison.     8  Mass.  R.  264. 

Nor  is  it  any  defence  to  a  Scire  Facias,  that  the  principal  has 
entered  into  the  army  of  the  United  States  since  their  becoming 
bail,  and  before  judgment  in  the  original  action.  1 1  Mass.  R.  146. 
But  it  is  not  sufficient  to  charge  bail,  that  the  officer  returns,  on  the 
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execution,  hhai  he  found^  the  debtor^s  body,  but  not  until  after  he  Against 
had  enlisted  as  a  soldier  in  the  service  of  the  United  States,  and  that  ^^"" 
he  could  not  by  the  laws  of  the  United  States  commit  him,  wherefore 
he  returned  the  execution  unsatisfied,  11  Mass.  R.  234  ;  13  Mass.  R. 
93.  And  where  the  principal  is  committed  to  gaol  by  his  bail,  who 
give  proper  notice  according  to  Stat.  1617,  ch.  146,  if,  before  judg- 
ment in  the  original  suit,  the  principal  is  convicted  of  a  crime,  and 
sent  to  the  State  prison,  the  bail  are  discharged.     16  Mass.  R.  218. 

It  seems,  from  an  obiter  dictum  of  Parker  C.  J.,  in  the  same  place, 
that  where  the  principal  is  committed  to  the  State  prison,  his  bail  may 
have  a  habeas  corpus  to  surrender  him. 

If,  by  mistake,  the  execution  should  be  made  returnable  at  an 
earlier  day,  tlian  by  law  it  should  be  \  and  consequently,  might  be 
superseded  on  motion  ;  yet,  if  not  so  superseded,  the  bail,  on  a  return 
of  non  est  inventus,  will  still  be  held.     7  Mass.  R.  477. 

After  final  judgment,  thejbail  cannot  surrender  their  principal, 
before  execution  issued  upon  it.  But  this  is  no  disadvantage  to  them. 
For,  if  execution  is  not  issued  within  the  year,  they  will  be  discharged 
by  lapse  of  time.  And,  if  it  should  be  issued,  the  bail  may  either 
surrender  him  to  the  officer  having  charge  of  the  execution  ; .  or  m^y 
surrender  him  into  Court  on  the  return  of  the  Scire  Facias.  6  Mass. 
R.  490.  But,  in  this  last  case,  the  bail  must  pay  the  costs  of  the 
Scire  Facias  before  they  can  make  a  surrender ;  and  if  more  than  a 
year  has  elapsed  since  the  last  execution  against  the  principal,  the 
Court  will  direct  a  new  execution  to  issue,  on  motion  by  the  plaintiff, 
in  Of  der  to  charge  him  when  surrendered  by  his  bail.  5  Mass.  R.  373. 
And  here  it  may  be  remarked,  that  'the  administrator  of  bail  may 
surrender  the  principal,  after  service  of  the  Scire  Facias  upon  the  in- 
testete.    7  Mass.  R.  169. 

2.  What  may  or  may  not  be  pleaded  to  a  Scire  Facias  against  Bail 

To  a  Scire  Facias  against  bail,  the  defendants  may  plead,  that  the 
principal  surrendered  himself  in  discharge  of  them.  3  Lev.  152. 
And  of  course  it  would  be  a  good  plea  by  the  bail,  under  the  statutes 
in  Massachusetts,  that  they  surrendered  him  on  the  original  action  in 
any  of  the  modes  pointed  out  by  those  statutes.  See  1  Ld.  Raym. 
156,  157. 

So  they  may  plead,  that  no  execution  ha4,  issued  on  the  original 
judgment;  and  a  void  execution  will  be  the  same  as  none.  See 
3  Keb.  671.  •  But  if  the  writ  is  irregular  only,  as  if  made  returnable 
on  a  day  out  of  term,  the  bail  cannot  take  advantage  of  the  irregu-  * 
larity  by  plea.  Tidd's  Fr.  1044,  cites  2  Burr.  1187.  See  7  Mass.  R. 
477.  So,  they  may  plead  the  death  of  the  principal  before  the  return 
of  the  execution ;  for  here  the  act  of  God  will  excuse  them.  See 
12  Mod.  601. 
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Against 

BAIL. 


Plea,  that  the 
principal  was 
ready  to  sur- 
render him- 
self, and  it  was 
agreed  be- 
tween the  pit 
and  the  prin- 
cipal, that  he 
should  pay  a 
sum  of  money 


So,  the  bail  maj  plead  ttuZ  tid  record,  where  the  Scire  Facias  variea 
from  the  record  ;*aiid  it  seems,  that  Scire  Facias  against  bail  is  not 
amendable.     Str.  1165. 

So,  they  may  plead  payment  by  the  principal ;  so,  satisfaction  of 
the  judgment.    Ld.  Raym.  157. 

So,  any  thing  that  would  render  the  arrest  unlawfiil  or  ineffisctoal 
by  operation  of  law,  may  be  shown  i^  answer  to  the  Scire  Facias. 
Tidd's  Pr.  152,  cites  Doug.  45 ;  7  East,  405. 

But  the  bail  cannot  plead,  that  the  principal  was  never  arrested, 
because  the  officer's  return  is  conclusiTe.  4  Mass.  R.  478 ;  10  Mass. 
R.  313;  17  Mass.  R.  591. 

And,  for  the  same  reason,  where  there  is  a  return  of  non  est  in- 
ventus, they  cannot  plead  that  the  principal  has  been  abiding  in  the 
county,  always  ready  and  willing  to  render  his  body.  15  Mass.  R. 
230.  Because  the  return  is  not  traversable  without  a  suggestion  of  a 
fraud. 

But  the  bail  may  plead,  that  the  bail  bond  is  not  the  deed  of  their 
principal ;  for,  a  bail  bond  is  void  as  against  the  sureties,  if  not  ez^ 
cuted  by  the  principal.     17  Mass.  R.  591. 

It  ia  not  a  sufficient  plea,  that  the  debtor,  at  the  time  of  tiie  pui^ 
chase  of  the  creditor's  writ,  was  a  foreign  consuL    3  Pick.  80. 

So,  it  is  not  a  sufficient  plea,  that  the  principal  died  bef(»e  the  execi^ 
tion  was  returned  into  the  clerk's  office,  if  his  death  was  afler  the  time 
when  it  was  returnable.  4  Pick.  120.  Nor  would  it  be  any  plea, 
that  the  execution  remained  in  the  officer's  hands  until  afier  the 
issuing  of  the  Scire  Facias,  if  a  proper  return  was  made  on  it,  at  the 
time  of  such  issuing  of  the  Scire  Facias.  Ibid.  But  if  it  could  be 
made  to  appear,  that  there  was  no  such  return  indorsed  on  the  eie- 
cution  before  the  issuing  of  the  Scire  Facias,  Qu.  whether  the  Scire. 
Facias  could  properly  be  sustained  under  the  statute. 

It  is  a  good  plea  in  bar  to  a  Scire  Facias,  that  afler  the  entry  of  the 
original  action,  there  was  a  submission  of  it  to  arbitration.  For,  where 
there  was  a  submission  by  a  rule  of  Court  of  the  original  action  and 
all  demands,  it  was  held  to  discharge  the  bail,  however  the  referees 
might  report,  or  however  judgment  might  be  rendered.  17  Mass. 
R.  591.     Far  other  pleas,  see  the  forrns  following. 

2.  Against  Bail. 

Plea.  And  the  saicf  D.  comes  &c.,  and  says,  {actio  wm^  be- 
cause be  says,  that  after  the  recovery  of  the  aforesaid  judgment 
against  the  said  A.  A.,  and  long  before  the  exhibiting  &c.,  to  wit,  on 
&c.,  he  the  said  A.  A.  offered  to  render,  and  was  then  and  there 
about  to  render,  and  would  then  and  there  have  rendered  his  body 
in  execution  of  the  said  judgment,  according  to  the  form  and  e^t 
of  the  condition  of  the  said  recognisance;  and  thereupon  to  prevent 

in  discharge  &c.,  which  the  principal  had  paid. 
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such  render,  it  was  then  and  there  agreed  by  and  between  the  said  Agaikiv 
A.  A.  and  the  plaintiffi;,  that  the  said  D.  should  not  render  his  body  ''^"" 
in  execution  ot  that  judgment,  and  that  the  said  A.  A.  should  pay 
or  cause  to  be  paid  to  the  said  plaintiffs  the  snm  of  &c.,  and  that  on 
payment  thereof,  the  bail  given  for  him  the  said  D.  in  that  suit, 
should  be  from  thence  wholly  discharged  from  the  said  recognisance^ 
and  the  said  sum  of  &rC.  should  be  paid  by  th^  said  A.  A.  to  the 
plaintiffi,  and  be  received  by  them  of  him  the  said  A.  A.  in  full  pay- 
ment and  sadsfactbn  of  the  judgment  aforesaid*  And  the  said  D. 
further  says,  that  by  reason  of  the  said  agreement,  and  on  no  other 
reason,  account,  or  pretence  whatsoever,  he  the  said  A.  A*  did  not 
render  his  body  in  executbn  of  ttiat  judgment,  and  that  in  pursuance 
of  the  said  agreement,  the  said  A.  A.  afterwards,  and  before  the 
exhibiting  the  bill  of  the  said  plaintifis,  to  tntf  on  kc,,  paid  to  the 
said  plaintifis,  and  the  said  plaintifis  then  and  there  accepted  and 
received  from  the  said  A.  A.  the  said  sum  of  Szc.,  whereby  the  said 
bail  given  for  the  said  A.  A.  in  the  said  suit,  according  to  the  agree- 
ment, and  in  pursuance  thereof,  became  troxn  thence  wholly  dis- 
charged from  the  said  recognisance^  to  vnt,  at  &c. ;  and  this,  S^c. : 
Wherefore,  &c.  J.  Morgan. 

Replication.     And  the  plaintifis  say,  (predudi  non^)  because,  Replication, 
protesting  that  the  said  A.  A.  did  not  offer  to  render  his  body  in  ^d^nSfwee 
execution  of  the  said  judgment,  as  the  said  D.  hath  above  in  plead-  m  manner  uui 
ing  alleged,  protesting  also,  that  the  said  A.  A.  did  not  pay  to  the  form  as  afore- 
plaintifis,  or  any  of  them,  the  said  sum  of  &;c.,  in  manner  and  form  ^  * 
as  the  said  D.  hath  above  in  pleading  alleged,  for  replication  in  this 
behalf,  the  plaintifi  say,  that  it  was  not  agreed  by  and  between  the 
said  A.  A.  and  the  plaintifis,  in  manner  and  form  as  the  said  D.  hath 
above  in  his  said  plea  alleged  ;  and  this  they  pray,  &rC.     9  Went. 
566. 

Plea.    And  the  said  D.  comes  and  says,  that  the  plaintiff  ought  piea,  ibatthe 
not  to  have  execution  against  him  of  the  said  sum  of  8iC.,  in  form  Pff  ^^a^*^ 
aforesaid  acknowledged,  by  virtue  of  the  said  reccg^uance,  because  gui^ofOie' 
he  says,  that  the  said  A.  A.  in  the  said  judgment  mentioned,  before  execution, 
the  issuing  of  the  said  first  writ  of  Scire  Facias,  and  before  the  return 
of  any  writ  of  capias  ad  satisfaciendum  against  him,  died,  that  is  to 
say,  at  &c.  aforesaid ;  and  this  he  is  ready  to  verify :  Wherefore 
he  prays  judgment,  if  the  plaintiff  ought  to  have  execution  agamsl; 
him  for  the  said  sum  of  &:c.  by  him  acknowledged,  by  virtue  of  the 
said  recognisance*  ^  W.  Hatward. 

Replication.     And  the  plaintiff  says,  that  he,  notwidistandbg  Replication, 
any  thing  by  the  said  D.  above  in  pleading  alleged,  ought  not  to  be  that  tiie  prin- 
barred  from  having  execution  against  him  of  the  said  sum  of  &c.,  by  S^the'time  <? 
virtue  of  the  said  recognisance,  because  he  says,  that  after  the  re-  the  iwuing  and 
covery  of  the  aforesaid  judgment  against  the  said  A.  A.  at  the  suit  return  of  the 
of  the  plaintiff,  and  long  before  the  suing  forth  the  said  writ  of  Scire  **®^^  ^^' 
Facias  first  above  mentioned,  to  mi,  on  &c.,  he  the  plaintiff  sued 
and  prosecuted  out  of  the  Court  of  8£c.,  of  and  upon  tne  said  judg- 
ment, his  mcgtst^s  writ  of  capias  ad  satisfa/dendumy  directed  to  the 
then  sheriff  of  &c.,  by  which  said  writ,  our  said  lord  the  now  Am^, 
commanded  the  then  said  sheriff,  that  the  said  sheriff  should  take 
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Agahtat  the  said  A.  A.,  if  he  should  be  found  in  his  bailiwick,  and  safely 
*^^'  keep  him,  so  that  he  raicht  have  his  body  before  his  majesijfs  jusikes 

of  ike  bench  here  in  eight  days  of  the  purification  of  the  blessed 
Maryj  to  satisfy  the  plaintiff  his  damages  aforesaid,  in  form  aforesaid 
recovered  ;  at  which  day  B.  B.,  then  sheriff  of  &c.,  returned  here 
(a)  On  demur-  upon  the  said  writ,  that  the  said  A.  A.  was  not  found  in  his  baili- 
Saitioint  was  ^^^^  ^  ^Y  ^^^  said  writ,  and  the  said  return  thereof,  duly  affiled 
objected,  that  in  this  Court  here,  on  the  file  of  ^rits  of  capias  ad  faciendum 
it  was  an  affir-  of  the  term  of  &c.,  may  more  fully  and  at  large  appear.  And 
SffimStiver  ^®  plaintiff  further  says,  that  the  said  A.  A.,  at  the  said  return  of 
and  that  it  con-  the  said  Writ  of  capias  ad  satisfaciendunij  and  long  afterwards,  was 
dndes  with  an  living  and  in  full  liw,  to  vfit,  at  fac. ;  and  this  he  is  readv  to  verify  : 
^^ut^deny-  Wherefore  he  prays  judgment,  and  that  execution  of  the  said  sum 
ing  or  travera-  of  be.  against  the  said  I).,  by  virtue  of  the  said  recognisance^  may 
iM  the  death    be  awarded  to  him,  fac.  (a)    2  Wils.  63,  64.  D.  Poole. 

ofA.  A.,  as  al-  '  v  / 

leged  in  the  defendant's  plea,  and  to  prevent  prolixity,  it  ought  to  hare  denied  the  death  of  A.  A  , 
and  concluded  to  the  country.  But  tiie  Court  resolved  that  the  replication  was  right,  and  would 
have  heen  had,  if  concluded  to  the  country,  for  then  the  defendant  would  have  been  deprived  of  the 
ri^t  of  denying,  that  the  ea.  sa.  issued.    2  Wils.  66. 

Rejoinder,  that  REJOINDER.  And  the  said  D.  says,  that  the  plaintiff,  notwitb- 
the  principal  standing  any  thing  in  his  said  replication  above  alleged,  ought  not  to 
at^e  retum^of  ^^^®  execution  adjudged  to  him,  according  to  the  force,  lorm,  and 
the  writ  of  ex-  effect  of  the  said  recognisance,  because  he  says,  that  the  said  A.  A., 
ecution.  at  the  lime  of  the  said  return  of  the  said  writ  of  capias  ad  saiisfaden- 

dum,  in  the  said  replication  mentioned,  was  dead,  and  not  living  in 
fuU  life,  as  by  the  scud  replication  is  above  alleged ;  and  of  this,  &c. 

S.  Shepherd. 
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PLEADINGS  IN  SCIRE  FACIAS. 
III.  Against  Executors  and  Administrators. 

To  Scire  Facias  brought  against  one  as  executor  or  administrator, 
on  a  judgment  recovered  against  one  who  dies  testate  or  intestate,  the 
defendant  may  plead  never  executor ;  fuUy  administered ;  or  nut  tid 
record;  Com.  Dig.  Pleader  (3  L.  12.) 

So,  he  may  plead  payment    Ibid. 

So,  he  may  plead  a  release,  whether  made  by  the  original  plaintiff 

or  his  executor  or  administrator,  to  the  original  defendant  deceased, 

or  his  executor  or  administrator.     3  Lev.  272. 

So,  he  may  plead,  that  the  debt  was  levied  on  an  execution  against 
the  testator  or  intestate.     Cro.  Car.  328. 

It  is  a  good  bar  to  a  Scire  Facias  on  a  judgment  against  one  as 

executor  de  son  tort^  that  he  has  since  taken  out  administration. 

15  Mass.  R.  322. 
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L  Against  Executors. 

Plea,     And  the  said  A.,  B.,  and  C.  say,  that  the  said  W.  ought  Agaiaibt  ex- 
not  to  have  execution  agayist  them  of  the  goods  and  chattels,  which 
were  of  the  said  S.  M.,  the  testator,  at  the  time  of  his  death,  being  FadasonkSte- 
in  the  hands  of  the  said  A.,  B.,  and  C,  to  be  administered,  because  ment  against 
they  say,  that  tliey  have  no  goods  or  chattels,  which  were  of  the  ^^^^^'^^fJ^JjL 
said  S.  M.,  at  the  time  of  his  death,  in  their  hands  to  be  adminis-  ^^, S!ad£. 
tered,  nor  had  on  the  day  of  the  issuing  of  the  said  writ  of  Scire  have  no  goods. 
Facias,  nor  ever  since ;  and  this,  &c. :  Wherefore,  &£c.  ^* 

Replication.     And  the  said  W.  says,  that  he,  notwithstanding  Replication, 
any  thing  before  alleged,  ought  not  to  be  barred  from  having  his  ^^^^JJ® 
said  execution  against  them  of  the  goods  and  chattels,  which  were  ^i^aluei  &c. 
of  the  said  S.  M.,  at  the  time  of  his  death,  being  in  the  hands  of  the 
said  A.,  B.,  and  C.  to  be  administered,  because  he  says,  that  the 
said  A.,  B.,  and  C,  on  the  day  of  the  issuing  of  said  writ  of  Scire 
Facias,  to  mtj  on  &c.,  had  divers  goods  and  chattels,  which  were  of 
the  said  S.  M.,  at  the  time  of  his  death,  to  the  value  of  the  debt 
aforesaid,  to  mtj  at  &c. ;  and  this  he  prays  may  be  inquired  of  by 
the  country.     2  Saund.  221,  n.  (3.) 

2.  Against  Administrators. 

Plea.     And  the  said  D.  comes  and  defends  the  force  and  injury,  Aoaikst  ad- 
when  &c.,  and  says,  that  the  plaintiff  ought  not  to  have  his  execution  Jf^J^""^" 
against  him  for  the  debt  and  those  damages,  because  he  says,  that         ' 
he  the  said  D.,  on  the  day  of  the  issuing  of  the  said  writ  of  Scire  FadwTon  a"* 
Facias,  had  fully  administered  all  the  goods  and  chattels,  which  be-  suggestion  of 
longed  to  the  said  A.  A.  at  the  time  of  his  death,  which  came  to  the  i^  f^^^l' 
hands  of  him  the  said  D.  to  be  administered,  to  vnty  at  <&c.  afore-  fuUy  adminis- 
sald,  and  that  he  hath  not,  nor  on  the  day  of  issuing  of  the  said  writ  tered,  and  not 
of  Scire  Facias,  had  any  goods  or  chattels,  which  belonged  to  the  JJ**®^  ^  **" 
said  A.  A.  at  the  time  of  his  death,  in  his  hands  to  be  administered ; 
without  thatf  that  the  said  D.  hath  wasted,  sold,  eloigned,  or  to  his 
own  proper  use  converted  or  disposed  any  goods  and  chattels,  which  g^e  Pleadings, 
belonged  to  the  said  A.  A.  at  the  time  of  his  death,  in  manner  and  1  Saund.  S06; 
form  as  by  the  said  return  of  the  said  writ  of  Scire  Facias,  and  the  \^^'  ^** 
inquisition  aforesaid  thereon  taken  is  above  supposed  ;  and  this  he  is 
ready  to  verify  :  Wherefore  he  prays  judgment,  if  the  plaintiff  ought 
to  have  execution  against  him  for  the  debt,  and  those  damages,  &c. 

Replication.     And  the  plaintiff  says,  that  he,  notwithstanding  Replication, 
any  thing  by  the  said  D.  above  in  pleading  alleged,  ought  not  to  ?*^*®  ^ 
be  precluded  from  having  his  execution  against  him  the  said  D.  for  ^^  esute. 
the  debt  and  those  damages,  of  the  proper  goods  and  chattels  of  him 
the  said  D.,  because  he  says,  that  the  said  D.  hath  wasted,  sold, 
eloigned,  and  to  his  own  proper  use  converted  and  disposed  the  said 
goods  and  chattels,  which  belonged  to  the  said  A.  A.  at  the  time  of 
his  death,  to  the  value  of  the  debt  and  damages  aforesaid,  recovered 
by  the  plaintiff  against  the  said  A.  A.  in  his  lifetime,  in  manner  and 
form  as  by  the  said  return  of  the  said  writ  of  Scire  Facias,  and  the 
inquisition  aforesaid  thereon  taken,  is  above  supposed,  to  wit,  at  &c. 
aforesaid ;  and  this  he  prays  may  be  inquired  of  by  the  country,  &cc. 
2  Lil.  Ent.  667. 
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PLEADINGS  ON  STATUTES. 

1.  Bastardy  AcU 

Baitabst  Plea.     And  now  the  said  D.  comes  and  defends  &c.,  when  &c., 

V\eL  Notffuil-  *"^  ^y^  ^^^  ^^  '^  °^^  gui'tyj '°  manner  and  form  as  the  said  plaio- 
ty  to  an  action  tiff  has  within  informed  and  complained  against  liim  ;  and  thereof 
on  the  act  for    pujg  himself  upon  the  country.  T.  Pabsons. 

maintenance      r  tr  ,1 

of  iMstard  chil- 

JSS'  ^^  2.  Dimrce  Act. 

IToOy  cn.  0o* 

DiYo&cBACT.  P^S'^-  Essex  S8*  To  the  honoroMe  thc  justiccSj  bc.  In  answer 
Plea,  tiiat  «he  ^^  ^^  ^^^^  ^^  ^*  -^'y  ^^^  ^'^  ^'  saith,  that  the  said  A.  A.  ought  not 
allegaUons  aie  by  law  to  have  the  bonds  of  matrimony  between  her  and  the  said  D. 
Ubi/7^df  *  dissolved,  for  the  causes  in  her  said  libel  alleged,  because  he  saitb, 
vorce^ontiie  that  the  several  allegations,  contained  in  said  libel,  are  altogether 
Act  1785,  ch.  false  and  untrue ;  and  this  he  is  ready  to  verify :  Wherefore  he 
^'  prays,  that  the  said  A.  A.  may  take  nothing  by  said  libel,  and  that 

the  same  may  be  dismissed.  T.  Parsons. 

3*  Pauper  Act. 

Pavpxbact.  Plka.  And  the  said  inhabitants  of  B.  come  and  defend  <&c.. 
Plea,  that  the  ^^^^  ^-i  ^^^  ^y^  that  the  lawful  settlement  of  the  said  A.  is  not 
pauper  has  not  in  B.,  as  is  above  alleged ;  and  thereof  they  put  themselves  on 

a  lawful  settle-  trial*  N.  Dane. 

ment  in  the 

town   on    the  Stat.  1793,  ch.  69. 

Replication,  REPLICATION.    And  the  inhabitants  of  C.  say,  that  the  lawful 

that  the  pau-    setdement  of  the  said  A.  is  in  B.,  as  in  their  complaint  they  have 
^wfdenient'  ^^'^S®^  5  ^^^  thereof  likewise  put  diemselves  upon  trial,  and,  as  be- 
in  the  town,      before,  pray,  that  his  setdement  may  be  adjudged  to  be  in  said  B., 
and  that  he  may  be  removed  there,  and  for  their  damages.     Inhab- 
itants of  Salem  v.  Inhabitants  of  Quincy,  Essex,  July  T.,  1801. 

W.  Prescott. 

4.  Mill  Acts. 

Hill  acts.         Plea.     And  now  the  said  D.  comes  and  defends  &c.,  when  fac., 

f^^i^  hM*"    ^°^  prays  judgment,  if  the  complainants  their  actioq  aforesaid  there- 

a  presciipdve  licfat  to  flow  the  plaintiff's  meadow,  in  an  action  on  the  Mill  Acts»  1796,  ch.  74; 
1797,  ch.  68 ;  1799,  ch.  78. 
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of  against  him  ought  to  have  or  maiatain,  because  he  says,  that  he,  Miu.  acts. 
and  all  others,  whose  estate  he  has  in  the  grist-mill  and  dam,  and  in 
the  saw-mill,  mentioned  in  their  said  complaint,  have,  from  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary,  flowed 
and  been  accustomed  to  flow  the  said  meadow  at  all  times  of  the 
year,  to  raise  water  for  the  driving  of  the  said  grist-mill,  and  that  the 
overflowing  above  complained  of  by  the  said  complainants,  is  made 
by  tlie  said  grist-mill  dam,  for  the  purpose  of  driving  the  said  grist- 
miU,  as  he  the  said  D.  well  and  lawluUy  may  do ;  and  this  he  is 
ready  to  verify :  Wherefore  he  prays  judgment,  if  the  said  com-  • 
plainants  their  action  aforesaid  against  him  ought  to  have  or  main- 
tain, and  for  his  costs. 

And  the  said  D.,  for  another  and  further  plea,  pleaded  by  leave  2.  That  the 
of  the  Court  here  obtained,  comes  and  defends  &c.,  when  &c,,  and  ^**^ow°i»  no 

E rays  judgment,  if  the  said  complainants  their  action  aforesaid  against  damage  to  die 
im  ought  to  have  or  maintain,  because  be  says,  that  the  overflowing  plaiatiff. 
complained  of  by  the  said  complainants,  caused  no  hurt  or  damage 
whatever  to  the  meadow  land  described  in  said  complaint,  nor  to  the 
growth  thereof;  and  this,  be. :  Wherefore  he  praysjudgment,  &cg. 
iatchdder  v*  Peabody^  Essex,  1800.  T.  Paksons. 

NoTB. — ^These  pleas  were  pleaded  to  a  process  of  the  plaintifs  to  obtaia 
an  inquest  for  assessingr  annual  damages  for  the  overflowing,  pursuant  to 
the  Sututes  1795,  cb.  74 ;  1797,  ch.  63  ;  1799,  ch.  78. 

Plea.     And  now  the  said  D.,  in  his  own  proper  person  in  Court  Plea,  that  res- 
here  present,  comes  and  defends  Sic.,  when  and  where  fac.,  and  for  pondeathad  a 
plea  saith,  that  the  appellant  ought  not  to  have  a  jury  summoned  ^ipU(m  to 
and  impannelled  to  make  true  and  faithful  appraisement  of  the  yearly  keep  up  a  mill- 
damage,  supposed  in  the  complaint  aforesaid  to  be  done  to  him  the  fl^JSehmd" 
said  appellant,  by  reason  of  the  said  supposed  flowing,  in  the  same 
complaint  mentioned,  because  be  the  said  D.,  by  protestation  say- 
ing, that  the  appellant  is  not  seised  of  the  same  land,  in  his  complaint 
described,  and  that  the  same  land  therein  described,  or  any  part  of 
the  same,  is  not  flowed  and  injured,  in  manner  as  in  the  same  com- 

iilaint  is  supposed  and  set  forth,  for  plea  saith,  that  on  <&c.,  and 
ong  before  that  day,  at  Szx;.,  in  the  county  aforesaid,  he  the  said  D. 
was  lawfully  seised  in  fee  of  a  certain  Ynill,  mill-dam,  and  mill-site, 
situated  on  a  certain  brook  there,  called  &,c.,  in  &£c.  aforesaid, 
which  same  brook  issues  from  a  pond  in  said  &£C.,  called  &c.,  and 
which' pond  lies  adjoining  next,  and  is  contiguoas  to,  the  sixteen 
acres  of  land  in  the  same  complaint  described  ;  and  that  the  same 
mill  and  mill-dam  and  mill-site,  is  an  ancient  mill  and  mill-dam  and 
mill-privilege,  and  that  he  tlie  said  D.  is  seised  and  possessed  of 
ihe  same,  as  of  his  own  estate  in  fee-simple,  and  that  be,  and  all 
those  whose  estate  he  hath  in  the  same  mill-dam  and  mill-site  on 
&c.  aforesaid,  had,  and  for  a  time  beyond  which  die  memory  of  man 
doth  not  then  extend,  have  bad,  and  by  law  ought  now  to  have,  a 
right  to  erect,  keep,  and  maintain  a  mill  and  a  dam  as  aforesaid,  on 
the  mill-site  and  place  aforesaid,  where  the  same,  on  &c.,  last  afore- 
said, were,  and  ever  since  have  been,  and  in  tlie  same  manner,  and 
to  the  same  height  and  extent,  to  which  the  same  then  were,  and 
ever  since  have  been,  raised  and  maintained  by  him  the  sai4  D* ; 
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Mill  actr.  wherefore  he  the  said  D.,  on  the  day  of  exhibiting. the  {ietition  afore- 
said of  him  the  said  appellant,  and  for  more  than  six  years  then  next 
before  that  day,  at  &^c.,  did  erect,  keep  up,  and  maintain  the  ancient 
mill  and  dam  aforesaid  on  the  site  and  in  the  place  aforesaid,  as  he 
lawfully  might  do,  and  by  which  the  waters  of  the  same  brook, 
called  <&c.,  whereon  the  same  mill  and  dam  are,  and  have,  for  all 
the  time  aforesaid,  been  situated,  is  restrained,  and  flowed  back  into 
the  same  pond  aforesaid,  as  he  the  said  D.  lawfully  had  right  to  do, 
and  which  is  the  same  flowing  by  him  the  said  appellant  complained 
of;  and  all  this  the  said  D.  is  ready  to  verify  :  Wherefore  he  prays 
judgment,  if  a  jury  ought  to  be  impannelled  in  the  manner  and  for 
the  purpose  in  the  same  complaint  prayed  for. 

Replication,  REPLICATION.    And  the  said  appellant  saith,  that,  notwithstanding 

that^spond-    ^^y  ^j^j^^g  a^ove  by  the  said  D.  pleaded  in  his  plea  in  bar  aforesaid, 

right  by  pro-     he  tlie  said  appellant  ought  not  to  be  precluded  from  having  a  jury 

scription  to       summoned,  impannelled,  and  sworn,  in  manner  and  for  the  purposes 

w  &e  dain^^  prayed  for  in  his  complaint,  because  he  says,  that  the  said  D.,  and 

and  overflow    those  whose  estate  he  has  in  the  said  mill,  mill-dam,  and  mill-site, 

the  land,  &c.    had  not  a  right  for  a  time  beyond  which  the  memory  of  man  did  not 

extend,  to  erect,  keep,  and  maintain  the  said  dam,  where  the  same, 

on  8cc.,  aforesaid,  was,  and  now  is,  in  the  same  manner,  and  to  the 

same  hight  and  extent,  to  which  the  s^ime  then  and  there  was,  and 

now  is,  in  manner  and  form  as  he  the  said  D.  has  in  his  said  plea 

alleged ;  and  this  the  said  appellant  prays  may  be  inquired  of  by 

the  country. 

NoTfi. — On  trial,  a  verdict  was  found,  that  **the  defendant  has  had, 
and  now  has  a  prescriptive  right  to  keep  up  the  dam  in  the  same  situation 
and  height,  as  in  his  plea  he  has  declared."  Buckman  v.  Tttftsy  S.  J.  C. 
Middlesex,  1800,  Sulliv.  Land  Titles,  278,  282. 

ADBITIOJ^AL  J^OTE, 

The  mill  acts,  on  which  the  abo^e  pleadings  are  grounded,  take  away 
the  remedy  at  common  law  against  a  mill-owner  for  flowing  his  lands,  un- 
less after  a  judgment  against  him  on  a  complaint  under  them,  be  Teffmem 
to  give  the  complainant  security  for  the  yearly  damages,  or  unless  after 
such  judgment  he  flows  the  land  at  a  season,  which  the  jury  have  found  to 
be  unsuitable.    12  Mass.  R.  364. 

On  a  complaint  under  these  statutes,  if  the  respondent  claims  to  be  ex- 
empt from  the  payment  of  any  damages  at  all,  he  must  plead  to  issue,  and 
the  issue  will  then  be  tried  at  the  bar  of  the  Court  If  he  does  not  so 
plead,  the  sheriflT's  jury  will  be  bound  to  give  the  complainant  some  dama- 
ges.    3  M^As.  R.  134. 

The  jury,  upon  the  proceediug  under  the  statutes,  assess  the  damages 
sustained  before  the  commencement  of  the  process,  and  also  fix  the  future 
annual  damages.  11  Mass.  R.  364,  462.  And,  in  ascertaining  the  extent 
of  such  damages,  they  may  take  into  account  the  benefits  derived  from 
the  overflowing'.  5  Pick.  182.  In  Mass.  R.  462,  it  was  held,  that  the  jury 
^  might  assess  the  damages  intervening  between  the  commencement  of  the 

process,  and  the  time  of  rendering  judgment;  but  in  5  Pick.  182,  it  is  held, 
that  no  evidence  can  be  received  except  of  damages  arising  within  the 
time  alleged  in  the  complaint. 

It  is  necessary  that  it  should  appear  by  the  record,  that  the  jury  were 
sworn  in  the  manner  prescribed  in  (he  statute;  otherwise  the  proceedings 
will  be  erroneous.  1  Mass.  R.  423.  But  the  proceedings  not  being  ac- 
cording to  the  course  of  the  common  law,  a  ctrliorari  will  be  the  proper 
remedy. 
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The  ferdict  and  judgment  on  a  complaint  under  these  statutes,  are  con-  Mill  acts. 
elusive  as  to  the  height  to  which  the  water  may  be  raised,  and  the  time  of 
the  year  during*  which  the  land  may  be  flowed ;  and  also  as  to  the  amount 
of  the  past  as  well  as  the  annual  damages  subsequently  to  arise ;  unless 
new  mills  are  subsequently  erected,  or  new  machinery,  requiring  a  greater 
head  of  water,  is  introduced  into  the  old  mills.  For,  in  any  such  case,  it. 
seems,  the  owner  of  the  mill  might  be  authorized  to  raise  his  dam  as  high 
«8  is  necessary,  and  then  the  owners  of  the  land  will  be  entitled  to  a  new 
complaint.     17  Mass.  R.  76. 

Where  the  damages  have  been  fixed  by  an  appraisement  upon  a  com- 
plaint, and  the  party  aggrieved  brings  a  new  complaint  for  an  increase  of 
damages  under  Stat.  1795,  ch.  74,  §  3,  he  must  set  forth  in  it  the  former 
complaint  and  the  proceedings  thereon.  For,  if  he  merely  brings  a  new 
original  complaint,  a  plea  in  bar  setting  forth  tlie  former  complaint,  and 
the  proceedings  thereon  and  the  judgment,  and  showing  the  defendant's 
cximpliance  with  that  judgment ;  and  his  performance  of  what  was  required 
by  it,  will  be  a  sufficient  bar  to  the  new  complaint.     9  Mass.  K.  203. 

5.  Jtdiofis  of  Review. 

Plea.    And  the  said  D.  comes  and  defends  the  force  and  injury,  Actions  of 
when  8ic.,  and  says,  that  the  said  former  judgment  is  in  nothing  pj  ^  .^  ^^  ^^ 
erroneous,  as  the  plaintiff  in  his  declaration  has  alleged ;  and  of  this  UonofReview, 
he  puts  himself  upon  the  country.  T.  Pahsons.      where  there 

were  pleadjLngs 
in  the  prior  action ;  that  the  judgment  was  in  nothing  erroneous. 

And  the  plaintiff  likewise.     Tappan  v.  Obrien,  Essex,  Nov.  T., 
S.  J.  C,  1794. 

Plea.     And  the  said  D.  and  E.  come  and  defend  the  force  and  Plea,  where 
injury,  when  &c.,  and  say,  that  the  said  former  judgment  is  in  notliing  pieadinMln"" 
erroneous ;  and  this  they  are  ready  to  verify  :  Wherefore,  &.c.  former  acUon ; 

N.   Dane.        that  the  judg- 
ment IS  m 

Replication.     And  the  said  plaintiff  in  review,  reserving  liberty  notlimg  eno- 
to  give  in  evidence  under  this,  replication  any  matter,  whicli  could  "^®"*' 
avail  him  if  specially  pleaded,  says,  that  the  said  former  judgment  Replication, 
is  erroneous,  because  he  the  said  plaintiff  ifi  review  never  promised  t*>at  the  judg- 
the  said  D.  and  E,,  in  manner  and  form  as  they  have  in  the  said  ^Vin  thir^that 
original  actiot^declared  ;  and  thereof  puts  himself  upon  the  country,  the  ph.  m're- 

H.  G.  Otis  &  F.  Ames.      view  never 

promised,  &c. 

And  the  said  D.  and  E.  likewise.  Bingfiam  in  review  v.  Cabot 
et  a/.,  Essex,  S.  J.  C,  Nov.  1801. 

Note, — See  the  various  Statutes  in  relation  to  Reviews  in  Massachusetts, 
1788,  ch.  11  ;  1817,  ch.  63;  1821,  ch.  53,  &c. 

6.   Trustee  Met 

Plea.     And  the  said  D,  D.  comes  and  defends  &c.,  when  &c..  Trustee 
and  saith,  that  he  hath  not,  nor  had,  at  the  lime  of  the  service  of  '*^^''* 
this  writ,  or  at  any  time  since,  any  goods,  effects,  or  credits  of  the  ^^^^^^i  acUon; 
said  C.  D.  [the  principal]  in  his  hands;  and  thereof  submits  him-  that  he  is  not ' 
self  to  be  examined  on  oath  ;  and  prays  judgment,  that  he  may  be  trustee, 
discharged,  and  for  his  costs.  cirfe^S  4^^^' 

1794,  ch.  66^;  1798,  ch.  6 ;  1817,  ch.  148. 
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And  the  said  plaintiff  prays,  that  the  said  D.  D.  may  be  examin- 
ed upon  oath. 

Plea.  And  the  said  D.  D.  comes  and  says,  that  the  said  plain- 
tiff ought  not  to  have  judgment  and  execution  against  him  the  said 
D.  D.  of  his  own  proper  estate  for  the  debt  or  damages  or  costs 
aforesaid,  because  he  says,  that  at  the  time  of  the  purchase  and  suing 
out  the  original  writ  against  him,  as  trustee  as  aforesaid,  upon  which 
the  judgment  aforesaid  is  found,  he  had  not,  nor  ever  since  had,  any 
of  the  goods,  effects,  or  credits  of  the  within  named  C.  D.  in  his 
hands ;  and  this  he  is  ready  to  verify  by  his  oath:  Wherefore  the 
said  D.  D.  prays  judgment,  whether  judgment  and  execution  ought 
to  be  had  against  him  of  his  own  proper  estate  as  aforesaid,  and  tor 
his  costs.     Cook  v.  Ives,  Essex. 
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I.  On  the  Person, 

1.  The  general  issue  in  Trespass,  as  well  in  cases  of  assault  and 
battery,  as  in  all  other  cases,  is,  not  guilty ;  as  to  which,  see  the 
notes  subjoined  to  the  form  of  that  plea,  post.  It  may  be  observed 
here,  however,  that  where  a  man  has  been  indicted  for  an  assault 
and  battery,  and  confessed  the  trespass,  if  an  action  is  afterwards 
brought  for  damages  for  the  same  trespass,  the  defendant  will  be 
estopped  by  his  former  confession,  to  plead  not  guilty  to  the  civU  suit. 
Vin.  Abr.  Trespass  (O.  5.) 

2.  The  defendant  may  also  plead  the  statute  of  limitations,  i.  e. 
that  the  cause  of  action  did  not  accrue  within  three  years,  under 
Stat. 

3.  The  defendant  may  also  plead  Accord  and  Satisfaction.  See  ante, 
p.  174.     So  also  Arbitrament,  ante^  p.  161. 

4.  So,  he  may  plead  a  release.  And  a  release  by  the  husband  will 
be  a  good  bar  to  a  joint  action  brought  by  husband  and  wife  for 
an  injury  done  to  the  wife.  7  Mass.  R.  95.  So,  a  release  by  the 
plaintiff  to  one  joint-trespasser  may  be  pleaded  to  an  action  of  Tres- 
pass brought  against  another  for  the  same  trespass.  2  Roll.  412, 
I.  20 ;  1  Brown?.  196 ;  Ho.  66.  But  whether  this  should  extend  to 
a  general  release,  or  be  restricted  to  a  release  of  the  particular  tres- 
pass, gucBre*  If  the  release  bears  date  before  the  time  when  the 
trespass  is  alleged  in  th^  declaration,  when  in  fact  it  was  given  after- 
wards, the  defendant  must  plead  the  release  with  a  traverse  of  any 
trespass  afterwards,  the  time  being  now  material.  See  4  Mod.  182. 
In  pleading  a  release,  it  is  not  necessary  that  the  defendant  should 
plead  not  guilty  to  the  vi  et  armis.  1  Brownl.  196.  The  defendant 
may  plead  together,  not  guilty  and  a  general  release ;  but  not  a'  re- 
lease of  the  particular  trespass  complained  of.  Obiter  dictum  of 
Jackson  J.,  in  Alderman  v.  French^  1  Pick.  7,  cites  Barnes's  notes, 
351,  347. 

5.  Former  recovery  against  the  same  or  another  joint-trespasser, 
for  the  same  trespa!ss,  is  also  a  good  bar,  the  plaintiff  being  entitled  to 
one  satis&ction  only. 
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Trmpasi.  6*  Justification.    1.  Son  assauU  demesne.    This  is  a  good  plea  even 

in  mayhem,  if  the  defendant's  first  assault  is  violent.  2  Salk.  642. 
So,  a  wife  may  justify  an  assault  in  defence  of  her  husband,  or  a 
servant  in  defence  of  his  master.  But  a  master  cannot  justify  an  as- 
sault in  defence  of  his  servant ;  for  he  may  have  an  action,  dalk.  107 ; 
Ld.  Raym.  62.  But  the  servant  can  only  justify  an  assault,  to  prevent 
an  injury  to  his  master,  and  not  after  it  is  done.  2  Str.  953.  So,  a  man 
may  justify  a  battery  in  defence  of  his  land  or  goods ;  and  if  actual 
force  is  used  by  the  plaintiff,  it  is  not  necessary  to  plead  by  a  moSiter 
memus  imposuit;  but  if  actual  force  is  not  used,  but  only  force  in  law, 
he  should  say,  moUiter  numus  imposuit.  Willes,  690 ;  8  T.  R.  78. 
So,  it  is  K  good  justification,  that  the  defendant,  though  a  private  per- 
son, broke  and  entered  the  plaintiff's  house  and  imprisoned  his  person, 
to  prevent  him  firom  committing  murder  on  his  wife.  2  Bos.  &  Pull. 
260.  So,  the  defendant  may  justify  by  moUiter  mantis  imposuit  to 
arrest.  Willes,  15.  But  where  an  express  battery  is  laid,  it  is  not 
enough  for  the  defendant  to  justify  the  imprisonment  upon  legal  pro- 
cess, which  includes  a  battery,  in  consideration  of  kuo^  but  he  ought 
to  show,  that  after  currest  the  plaintiff  offered  to  rescue  himself)  and 
would  have  done  so,  and  therefore,  in  order  to  prevent  the  rescue,  the 
defendant  was  compelled  to  beat  him.  For  otherwise^  a  battery  in 
such  case  cannot  be  justified.  Ld.  Raym.  231 ;  2  Str.  1049.  Where 
battery  is  outrageous,  so  that  a  moUiter  manus  imposuit  is  not  true, 
this  should  be  shown  specially  in  the  replication.  Vin.  Abr.  (G.  5,) 
cites  Skinner,  387,  pi.  22. 

To  an  action  for  an  assault  and  battery  and  false  imprisonment,  it 
is  a  good  plea,  that  the  defendant  was  a  constable  &.C.,  and  that  the 
plaintiff  made  an  assault  upon  him  and  broke  the  peace,  and  he 
therefore  took  the  plaintiff  and  carried  him  to  gaol  for  the  preserva- 
tion of  the  peace.     Vin.  Abr.  Tresspass,  (G.  6.) 

Where  the  defendant  pleads  son  assault  demesne^  the  plaintiff,  if  he 
sees  cause,  may  reply  molUter  manus  imposuit,  ^edally,  or  thai  he 
peaceably  arrested  him,  upon  which  the  defendant  assaulted  him,  bat 
he  cannot  give  any  such  matter  in  evidence  under  the  general  repli- 
cation de  iryuria  sua  propria*    7  Johns.  R.  108. 

So,  it  is  held  a  good  justification,  if  the  defendant  pleads  that  the 
plaintiff  would  have  assaulted  her  husband,  father,  son,  &c.,  and  he 
moUiter  manus  imposuit,  1  Sal.  407.  And  a  moUiter  manus  imposuit 
is  held  good  in  all  cases  like  the  following :  To  prevent  mischief,  as 
to  separate  two  contending,  or  to  keep  the  peace :  To  prevent  the 
plaintiff  from  pulling  down  the  defendant's  stall,  or  taking  his  dog  or 
horse  &c. :  To  prevent  the  plaintiff  from  rescuing  his  goods  where 
taken  by  process  of  law  :  To  turn  the  plaintiff  out  of  his  house  or 
close,  after  request  to  depart,  and  a  refusal :  To  prevent  the  plaintiff 
firom  gomg  off  without  paying  his  reckoning  at  a  taVern :  To  restrain 
hun  Irom  disturbing  a  parson  at  a  fiineral.  1  Mo.  168 ;  Com.  Dig. 
Pleader  (3  M.  16.) 
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Where  the  charge  in  the  declaration  for  an  assault  and  battery  was,  Trkifass. 
that  the  defendant  struck  the  plaintiff,  being  a  female,  repeated  blows 
and  with  great  force  and  violence  several  times  knocked  her  down, 
a  plea  of  moBiter  tnanus  imposuit  in  order  to  turn  her  out  of  his  house, 
where  she  continued  against  his  will,  was  held  to  be  no  answer.  8 
T.  R.  TJ99. 

Nor  can  the  defendant  justify  a  wounding  by  a  moUiter  tiutnus  ttM- 
posuiL    Com.  Dig.  Pleader  (3  ^.  16.) 

Where  in  Trespass  for  throwing  water  upon  the  plaintiff,  the  de- 
fendant pleaded,  that  the  plaintiff  had  begun  to  block  up  the  defend- 
ant's window,  in  a  house  contiguous  to  the  plaintiff's  room,  and  that 
he  prayed  her  to  desist,  and  upon  her  refusal,  threw  a  little  water 
into  the  room,  to  hinder  d&c,  the  plea  was  held  bad.    4  Taunt  821. 

The  defendant  may  also  justify  under  an  authority  permitted  by 
law  ;  as  that  the  plaintiff  was  a  lunatic,  and  he  restrained  him,  in  or- 
der to  bring  him  to  his  right  mind.     See  Plowd.  Com.  IS  b. 

Or,  that  the  plaintiff  was  his  servant,  scholar,  apprentice,  and  he 
administered  reasonable  and  moderate  correction  to  him  ;  or,  that  the 
defendant  was  master  of  a  vessel,  and  the  plaintiff  was  a  mariner  on 
board  of  the  same,  and  that  for  the  preservation  of  discipline,  he  cor- 
rected the  plaintiff.     See  14  Johns.  R.  119. 

So,  he  may  plead  that  he  did  it  through  inevitable  necessity,  invol- 
untary accident,  or  against  his  will,  as  that  A.  assaulted  him,  and  in 
lifting  his  stick  for  his  defence,  he  casually  struck  the  plainti£  Ray. 
423.  But,  in  any  such  case,  it  must  appear  to  have  been  done  with- 
out any  negligence,  or  other  default,  on  the  part  of  the  defendant. 
Com.  Dig.  Pleader  (3  M.  20.) 

It  is  laid  down,  (2  Rol.  559, 1.  45,)  that  if  two  threaten  to  fight, 
the  defendant  cannot  justify  a  restraint  in  order  to  prevent  it.  But  it 
is  presumed  when  the  threats  amount  to  an  assault,  which  is  a  breach 
of  the  peace  though  not  attended  by  a  battery,  it  is  not  necessary  even 
for  a  private  pefson  to  wait  longer,  for  fear  of  what  possibly  may  be 
the  consequences. 

In  pleading  a  justification,  the  defendant  must  admit  a  cause  of  ac- 
tion, otherwise  the  plea  will  be  bad.  Sal.  637,  394 ;  Ld.  Raym.  38, 
218.  So  it  must  answer  the  whole  trespass  alleged.  But  mere  matter 
of  aggravation  need  not  be  answered.  And  therefore  in  an  action  of 
Trespass,  where  it  was  alleged  in  the  declaration  that  the  plaintiff's 
life  was  greatly  despaired  of,  it  was  held  sufficient  to  justify  the  trespass, 
without  noticing  the  jeopardy  of  life.  Vin.  Abr.  Trespass  (G.  6.)  So 
where  in  trespass  for  breaking  and  entering. the  plaintiff's  house,  and 
expelling  him  therefrom,  a  justification  of  the  breaking  and  entering 
was  held  to  cover  the  whole  declaration,  the  expulsion  in  that  case 
being  alleged  merely  as  an  aggravation  of  damages.  3  T.  R.  292. 
And,  in  that  case,  if  the  plaintiff  would  take  advantage  of  the  expulsion, 
as  tortious  and  making  the  defendant  a  trespasser  ab  initio^  where 
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his  justification  otherwise  would  be  sufficient,  he  should  newly  assign 
it.    IH.  B1.555. 

To  a  justification  by  moUiter  manus  imposuit,  the  plaintiiOT  may  re- 
ply de  ir^uria  sua  propria  S^c^ ;  or  he  may  reply  an  enormous  battery 
and  traverse  the  moGiter  manus  imposuU.  Com.  Dig.  Pleader, 
(3  M.  le.) 

[For  notes  to  pleas  hy  Officers^  see  under  the  forms  of  the  pleas  by 
them,  INFRA.] 

Detached  Notes, 

Trespass  cannot  be  maintained  against  the  plaintiff  in  a  suit,  for 
causing  the  defendant  in  it  to  be  arrested,  though  the  action  is  not 
afterwards  entered ;  for  where  the  writ  is  good  at  the  time  when  it  b 
served,  the  remedy  for  any  such  grievance  must  be  by  an  action  on 
the  case.     16  Mass.  R.  450. 

For  an  injury  offered  to  the  person  by  a  deputy-sheriff,  Trespass 
vi  et  armis  lies  against  the  sheriff.     17  Mass.  R.  244. 

If  a  trespass  is  committed  by  the  procurement  of  a  feme  covert  in 
her  absence,  she  may  be  charged  in  Trespass  on  account  of  it  And 
the  same  rule  applies  to  an  infant.     16  Mass.  R.  389. 

Where  A.  was  illegally  imprisoned  on  the  third  of  December,  and 
afterwards  kept  imprisoned,  and  on  the  fifth  of  December,  brought  an 
-  action  for  the  false  imprisonment,  and  recovered;  and  sometime 
afterwards  brought  another  action  for  the  false  imprisonment  after 
the  fifth  of  December,  it  was  held  he^might  well  recover.  Where  in 
such  case  the  defendant  pleads  the  former  recovery,  the  plaintiff 
should  newly  assign  for  the  continuance  of  the  imprisonment  after  the 
commencement  of  the  former  suit^  or  after  the  date  of  the  former 
writ.     See  16  Mass.  R.  389. 
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I.  On  the  P£rson. 

1.  General  Issue. 

OxvB&Ai.  PiiEA.     And  the  said  D.  comes  and  defends  the  force  and  inju- 

188VB.-  ry  when  he,  and  says  tliat  be  is  not  guilty  in  manner  and  form  as 

Plea.   Not  by  the  plainiiff  in  his  declaration  aforesaid  is  alleged ;  and  of  this  he 

S^o  t  P"^  himself  upon  the  country. 

^^'  Note.— Regularly  under  the  g^eoeral  issue  in  this  action  nothing  can  be 

given  in  evidence  in  excuse  or  justification  of  the  trespass.  And  therefore, 
in  a  case  where  to  an  action  of  assault  and  battery  the  defendant  pleaded 
not  guilty,  and  offered  to  gi?e  in  evidence  hy  way  of  miti^tion,  that  it 
was  a  punishment  for  misbehavior,  Lord  Eldon  denied  it,  and  said,  that  if 
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any  jtutificaHon  was  id  the  case,  it  should  have  been  put  upon  the  record ;  Gbnbrai. 
and  that,  in  his  opinion,  since  that  had  not  been  done,  *^  the  jury  should  issue. 
give  damages  to  the  extent  of  the  evil  suffered,  without  lessening  them  on 
account  of  the  circumstances  under  which  it  was  inflicted ;  that  if  they 
gave  damages  beyond  a  compensation  for  the  injury  stutainedy  they  would 
give  too  much ;  but  that  if  they  gave  less,  they  would  not  give  enough. 
The  evil  actually  suffered  in  consequence  of  what  was  not  justified,  ought 
to  be  compensated  in  damages ; "  and  on  motion  for  a  new  trial,  the  opinion 
of  his  lordship  was  confirmed  by  the  Court.  WaUon  v.  Christie,  2  Bos.  & 
Pull.  S24.  But  if  the  circwrulances  cmUd  nai  hone  been  pleaded  In  justifica- 
tion, then  it  should  seem  they  might  have  been  given  in  evidence  in  miti- 
gation; as  a  provocation,  &C.  Ibid,  note  (a.)  and  Vin.  Abr.  Evidence,  (L.  b.) 
pi.  16;  12  Mod.  232. 

But  there  is  one  apparent  exception  with  respect  to  the  rule,  in  the  case 
of  captures  at  sea  (u  prize.  For  in  such  case  it  has  been  decided,  that  no 
action  at  common  law  will  lie  for  false  imprisonment,  where  the  imprison- 
ment has  been  merely  in  consequence  of  taking  a  ship  as  prize,  although 
the  ship  has  been  acquitted ;  for  the,  whole  jurisdiction  belongs  to  the  ad- 
miralty. And  therefore,  where  to  an  action  of  Trespass  for  false  imprison- 
ment, the  defendant  pleaded  not  guiUy,  and  the  facts  appeared,  that  the 
plaintiff  was  taken  and  imprisoned  in  a  vessel  taken  as  prize,  the  defendant 
was  acquitted ;  though  it  was  objected,  that  the  justification  should  have 
been  specially  pleaded.  And  the  Court  said,  it  was  not  necessary  to  plead 
it ;  and  intimated,  that  it  was  not  a  trespass  at  common  law,  and  so  by  the 
ordinary  rules  of  pleading  might  be  given  in  evidence.  Le  Caux  v.  Eden^ 
Doug.  594,  612. 

2*  Limitations. 

Plea.     And  the  said  D.,  with  the  leave  of  the  Court  be.,  further  LuciTATiom 
defends  the  force  and  injury,  when  &c.,  and  saith,  {actio  norij)  because  piea.  Noteuil- 
he  saith,  that  he  is  not  guilty  of  the  trespass  aforesaid  at  any  lime  ty  within  mree 
within  {d\  three  years  next  before  the  day  of  suing  forth  the  original  y®*™!^ 
writ  of  him  the  plaintiff  in  this  cause,  in  manner  and  form  as  he  the  iear"  in  the 
plaintifThath  above  against  him  complained  ;  and  this,  &c. :  Where-  original.  By 
fore,  &c.    2  Harr.  350.  L.  Mabtin.      }^^  Stat. 

'  1786,  ch.  62, 

the  action  must  be  brought  within  three  yean. 

Plea.     And  the  said  D.  says,  {actio  no/i,)  because  he  says,  that  Plea.  Action 
the  cause  of  action,  in  the  said  declaration  supposed,  did  not  accrue  ^thln*t£ree'* 
to  the  plaintiff  at  any  time  within  three  years  next  before  the  com-  years, 
mencement  of  this  suit;  and  this  he  is  ready  to  verify:  Where- 
fore»  &c.   * 

Replication.     And  the  plaintiff  says,  Iprecludi  non^)  because  Replication, 
he  says,  that  the  cause  of  action  aforesaid  did  accrue  to  the  plaintiff  ^J^^  thr™^ 
within   three   years   next  before  the  commencement  of  (his  suit,  years. 
to  wit  J  at  &;c.,  on  &£c. ;  and  this  he  prays  may  be  inquired  of  by  the 
country. 

3.  Release. 

Plea.     And  now  the  said  D.  comes  and  says,  {actio  non^)  ie-  Rm-uasb. 
cause  he  says,  that  he  the  plaintiff,  since  the  commencement  of  said  ^«?*  '^'**** 
suit,  and  pending  the  said  suit,  and  since  the  issue  hath  been  so  ^erlhe  imi^ 
joined  therein,  to  wit^  on  &:c.,  to  wit^  at  &x:.,  b^  his  certain  writing  joined, 
of  release,  then  and  there  made  by  him  the  plaintiff  to  the  said  D., 
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Rblcase.  and  sealed  with  the  seal  of  the  plaintiff,  and  which  the  plaintiff  now 
brings  here  into  Court,  the  dale  whereof  is  the  day  and  year  last 
aforesaid,  for  the  considerations  therein  mentioned,  remised,  released, 
and  forever  quit-claimed  unto  the  said  D,,  his  heirs,  executors,  or 
administrators,  all  and  all  manner  of  action  and  actions,  cause  and 
causes  of  actions,  suits,  bills,  bonds,  writings,  obligations,  debts,  dues, 
accounts,  sum  and  sums  of  money,  iudgments,  executions,  extents, 
quarrels,  controversies,  trespasses,  damages,  and  demands  wbatso-* 
ever,  both  in  law  and  equity,  or  otherwise  howsoever,  which  he  the 
plaintiff  ever  had  against  the  said  D.,  or  which  he  the  plaintiff,  his 
heirs,  executors,  or  administrators,  should  or  might  thereafter  have, 
claim,  challenge,  or  demand,  for  or  by  reason  or  means  of  any  mat- 
ter, cause,  or  tiling  whatsoever,  from  the  beginning  of  the  world 
unto  the  day  of  the  date  of  the  said  deed  or  writing  of  release,  as 
by  the  said  deed  or  writing  of  release  more  fully  appears ;  and  ttus« 
&XJ. :  Wherefore,  fac.     9  Went.  16. 

A.  Satisfaction. 

SATisrAc-  Plea.     And  for  further  plea,  as  to  the  assaulting,  beating,  kick- 

TiojT.  jj^g^  bruising,  wounding,  and  ill-treating  of  her  the  plaintiff,  in  the 

dft^*paid^die^  ^^'^  declaration  first  and  secondly  above  mentioned,  he  the  said  D., 
pit,  a  sum  of  by  like  leave  of  the  Court  here  for  that  purpose  first  had  and  ob- 
moneyrin  full  tained,  says,  {aciio  non,)  because  he  says,  that  after  the  commiUiDg 
the  UMpaM°^  °^  ^^®  ^^'^  trespasses,  and  before  the  obtaipingthe  original  writ  of 
which  the  '  the  plaintiff,  io  mt^  on  &;c.,  at  &x;.,  he  the  said  D.  paid  to  the  plain- 
piainunr  ac-  tiff  the  sum  of  &c.,  in  full  satisfaction  and  discharge  of  the  said 
ccpte  .  trespasses,  and  which  sum  of  &c.  the  plaintiff  then  and  there  ac- 

cepted and  received  from  the  said  D.  in  full  satisfaction  and  discharge 
of  the  said  trespasses ;  and  this,  he, :  Wherefore,  &lc.  MSS. 
[G.]  160.  G.  Nares. 

Replication.  REPLICATION.     And  the  plaintiff,  as  to  the  said  plea  of  the  said 

Protesting  that  D.,  as  to  the  assaulting,  beating,  kicking,  bruising^,  wounding,  and  iJl- 
n^tfhlmnn^^'  trcatiug  of  thc  plaintiff,  in  the  said  declaration  first  and  secondly 

pay  iiie  money,     .  ^         ,         iii»i  •ii-v  •       iii*ii      t. 

for  plea,  states,  above  mentioned,  by  him  the  said  D.  committed,  by  him  lastly  above 

that  the  pit.  did  pleaded  in  bar,  say,  {predudi  non,)  because  protesting,  riiat  the 

monTy  in7a£!  ^?'^  D.  did  not  pay  to  the  plaintiff  the  sum  of  &c.,  in  full  satisfac- 

faction.  tion  and  discharge  of  the  said  trespass ;  nevertheless,  for  replication 

the  plaintiff  says,  that  she  the  plaintiff  did  not  accept  and  receive 

from  the  said  D.  the  sum  of  &c.,  in  full  satisfaction  and  discharge 

of  the  snid  trespass,  in  manner  and  form  as  the  said  D.  hath  in 

pleading  in  that  behalf  above  alleged ;  and  this  he  prays  may  be 

inquired  of  by  the  ^country.     MSS.  [G.]  163.  t).  Poolb. 

Plea.  Not  guil-       Plea.     Not  guilty  as  to  part. 

ty  as  to  part. 

And  as  to  all  the  residue  of  the  said  assaults,  trespasses,  wrongs, 

ti  n  b****^*  A     ^"^  injuries  whatever  by  the  said  C.  complained  of  in  his  decla- 

joiDt-tro^uis!'  r£<Tfon  aforesaid,  and  in  both  and   each  ol  his  counts  therein,  the 

er.  said  D.  says,  the  said  C,  {actio  non,)  because  protesting,  that  the 

$50  hereafter  mentioned,  was  full  and  ample  satisfaction  for  all  the 

assaults,  trespasses,  wrongs,  injuries,  losses,  and  damages  hereafter 

mentioned,  for  plea,  the  said  D.  says,  that  he,  togeUier  with  the 
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said  A.  B.,  at  the  times  of  the  assaults,  trespasses,  wrongs,  and  in-  Satisfac- 
juries  aforesaid  complained  of  as  aforesaid,  at  said  W.,  did  jointly  '^^^^' 
commit  the  same  on  the  plaintiff,  and  afterwards,  on  &c.,  at  &c., 
he  in  due  form  of  law  sued  out  his  said  writ  against  the  said  D.  and 
A.  B.,  indorsed  as  the  law  required,  and  afterwards,  the  same  day, 
at  B.  in  said  county,  on  the  same  writ  caused  them  to  be  arresled, 
and  then  and  there  the  said  A.  B.  paid  the  said  C,  the  plaintiff,  the 
sum  of  $50,  lawful  money,  in  full  satisfaction  of  all  the  assaults, 
trespasses,  wrongs,  and  injuries  whatever  aforesaid  complained  of  as 
aforesaid,  and  of  all  damages  and  losses  whatever  sustamed  by  the 
plaintiff,  and  in  full  satisfaction  of  all  demands  on  account  tliereof, 
which  said  sum  the  plaintiff  then  and  there  pending  said  action,  di(i 
accept  and  receive  in  full  satisfaction  and  discharge  of  the  said  as- 
saults, trespasses,  wrongs,  and  injuries  whatever  aforesaid,  and  of  all 
damages  and  losses  so  sustained  and  complained  of,  and  in  full  of  all 
demands  on  account  thereof;  and  thereupon  the  plaintiff  thereafter- 
wards,  the  same  day,  caused  the  said  A.  B.  to  be  discharged,  and 
the  said  D.  avers,  that* the  assaults,  trespasses,  wrongs,  injuries,  loss- 
es, and  damages,  whereof  die  said  C.  complains  as  aforesaid  in  his 
said  declaration,  in  both  and  each  counts  therein,  and  the  assaults, 
trespasses,  wrongs,  injuries,  losses,  and  damages,  for  which  the  said 
A.  B.  gave,  and  the  plaintiff  received,  the  said  $50  in  satisfaction 
as  aforesaid,  are  one  and  the  same,  and  not  different ;  and  this  the 
said  D.  is  ready  to  verify :  Wherefore  he  prays  judgment,  (si  actio,) 

N.  Dane. 

Replication.    And  the  said  C,  by  said  R.,  his  next  friend,  says,  ReplicaUou/ 
that  he  the  said  C,  (predudi  nan^)  because  protesting,  that  he  the  j^fj^n'jl^'g^**  ^" 
said  C.  never  did  cause  the  body  of  the  said  A.  B.  to  be  arrested 
on  the  writ  supposed  by  the  said  D.  in  his  said  plea,  to  have  been 
sued  out  against  him  and  the  said  A.  B.,  and  that  he  did  not  accept 
and  receive  of  the  said  A.  B.  the  sum  of  $50  in  satisfaction  and 
discharge  of  the  trespasses,  assaults,  and  wrongs  in  his  declaration 
complained  of,  and  of  all  damages  be  had  thereby  sustained,  and  of 
all  demands  on  account  thereof,  as  the  said  D.  in  his  said  plea  hath 
alleged,  he  the  said  C,  by  his  said  next  friend,  says,  that  on  &c.,  the 
time  when,  by  the  said  £)'s.  said  plea,  he  the  said  C*  is  supposed  to 
have  received  of  the  said  A.  B.  the  said  $50,  in  satisfaction  and  dis- 
charge of  the  trespa^esy  assaults,  and  wrongs  in  the  declaration 
aforesaid  complained  of,  and  of  all  damages  he  had  thereby  sustain- 
ed, and  in  full  of  all  demands  on  account  thereof  to  that  time,  he  the 
said  C.  was  an  infant  under  the  age  of  21  years,  to  mit,  of  the  age  ^^  de„ju„e, 
of  18  years,  and  no  more,  at  B.  aforesaid  ;  and  this  he  is  ready  Jo  ^^^  ro^jcadon 
verify  :  Wherefore  he  prays  judgment,  that  his  damages  may  be  ad-  was  held  good, 
judged  to  him,  with  his  legal  costs.  W.  Prescott.      6  Mass.  R.  78. 

5.  Son  Assault 

^  Soif  ASSAULT. 

Plea.     Not  guilty.  Plea.  Notguii- 

And    for  further   plea  in   this  behalf,   the  said   D.,    by   leave  %^\l^ 
of  this  Hon.  Court,  says,  that  as  to  the  force  and  arms,  and  what-  2.  Not  guil- 
ever  is  against  die  peace,  he  is  not  guilty  thereof,  as  the  plaintiff  ty  as  to  part. 
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SoK  ASSAULT,  abovc  dgainst  him  complains ;  aod  of  this  he  puts  himself  on  the 
countryi  &ic. 

8.  As  to  the  And  as  to  the  residue  of  the  trespass  aforesaid^  above  supposed 
Bai!at"demesDel  ^°  ^^  committed,  the  said  D.  says,  that  the  plaintiff  his  action  afore- 
'  said  against  him  the  said  D.  ought  not  to  have  or  maintain,  because 
he  says,  that  at  the  time  and  place  where  aritl  when  the  said  tres- 
pass is  above  supposed  to  have  been  committed,  io  tvitj  at  &c.,  on 
&c.,  he  the  said  plaintiff  with  force  and  arms  upon  him  the  said  D. 
did  make  an  assault,  and  him  the  said  D.  did  then  and  there  bea^ 
bruise,  and  would  have  further  beaten,  bruised,  and  wounded  him  ; 
wherefore  he  the  said  D.  did  then  and  there  defend  himself  against  the 
plaintiff)  which  is  the  residue  of  the  trespass  whereof  the  said  plaintiff 
above  complains  as  aforesaid  ;  and  so  the  said  D.  says,  that  the  dam- 
age or  injury,  if  any  then  and  there  happened  to  the  plaintiff,  was  from 
the  plaintiflrs  assault  upon  him  the  said  D.,  and  in  nis  defence  ;  and 
this  the  said  D.  is  ready  to  verify  :  Wherefore  he  prays  judgment, 
(si  actio.)  S.  Sewall. 

RepiicatioD.  Rf:t>LiCATioN.     And  the  said  plaintiff  says,  that  he  ought  not  to 

Of  his  own      \^q  precluded  from  having  and  maintaining  his  action  aforesaid  there- 

^'^"^'  of  against  him.  the  said  D,,  by  reason  oi  any  matter  or  thing  above 

by  him  in  his  plea  in  bar  alleged,  because  he  the  said  plaintiff  says, 

that  the  said  D.,  at  the  time  when  &c.,  committed  the  trespass 

aforesaid,  in  bis  the  said  plaintiff's  declaration  alleged,  of  his  the 

said  D's.  own  wrong,  and  without  any  such  cause  as  is  by  the  said  D. 

in  his  said  plea  alleged ;  and  this  the  plaintiff  prays  may  be  inquired 

•  of  by  the  country.     Stone  v.  Fuller^  Essex,  S.  J.  C.  1799. 

VV.  Pbescott, 

n^M^to  wtfL^'  P*-*^^'  And  the  said  D.  comes  &c.,  and  as*  to  the  coming  with 
«y  p«"«  force  and  arms,  and  intending,  and  maliciously  contriving  to  assault, 
wound,  assassinate,  or  murder  the  said  plaintiff,  and  as  to  his  the 
said  D's.  assembling  with  others  his  accomplices  and  confederates, 
and  with  clubs,  swords,  cutlasses,  and  other  dangerous  weapons, 
suddenly  and  most  violently  assaulting  him  the  said  plaintiff,  and 
most  inhumanly,  maliciously,  and  barbarously  striking,  beating,  and 
wounding  him  the  said  plaintiff,  and  all  and  whatsoever  else  m  the 
declaration  aforesaid  is  complained  of,  as  having  been  done  by  the 
said  D.  with  premeditated  malice,  or  in  confederation  with  others, 
or  with  any  intent  or  contrivance  to  wound,  assassinate,  or  murder 
or  hurt  the  said  plaintiff,  the  said  D.  says,  he  is  not  guilty  thereof; 
and  of  this  puts  himself  upon  the  country. 

As  to  the  red-  And  the  said  D.,  as  to  the  residue  of  the  trespass  and  assault 
due,  Uiat  there  aforesaid,  by  him  in  the  plaintiff^s  declaration  aforesaid  supposed  to 
was^su^n  \^^y^  \^^q^  Aone^  {actio  nan,)  because  he  the  said  D.  says,  that  at 
tween  the  pa>  the  time  when  the  supposed  trespass  and  assault  is  supposed  to  have 
Ues,  *°^'^^  been  done,  the  said  plaintiff  did  repair  to  a  certain  public  house  in 
*  ^the       ^'  «fofesaid,  commonly  called  and  known  by  the  name  of  the  B. 


was 


plaintiirs  own  coffee-house,  with  intent  and  design. then  and  there  to  meet  and  fight 

Aiilt.  with  him  the  said  D.,  he  the  said  plaintiff  being  then  and  there 

armed  with  a  cane,  by  him  before  that  time  procured  for  the  purpose 

of  fighting  with  tlie  said  D.  as  aforesaid ;  and  be  the  said  D.,  at  the 
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same  time  not  knowing  of  his  the  said  plaintiff's  being  at  the  place  Son  assault. 
aforesaid,  and  without  any  design  of  meeting  him  the  said  plaintiff 
there,  or  of  fighting,  or  combating  with  him,  did  also  at  the  same 
time  repair  to  the  same  place  about  his  lawful  business,  as  he  was 
frequently  wont  to  do ;  and  thereupon  through  the  defaults  of  said 
plaintiff,  angry  words  did  suddenly  arise  between  the  said  plaintiff 
and  die  said  D.,  and  thereupon  through  the  default  of  the  said  plain- 
tiff, a  fight  with  fists  and  canes  did  suddenly  ensue  between  the  said 
plaintiff  and  the  said  D.,  and  the  said  plaintiff  did  thereupon  with 
all  his  might  endeavour  to  beat  him  the  said  D.,  and  would  accord- 
ingly have  grievously  beaten  him,  if  the  said  D.  had  not  then  and 
there  defended  himself,  and  in  that  fight  the  beating  and  wounding, 
in  the  declaration  aforesaid  supposed  to  have  been  committed  by  the 
said  D.  on  the  said  plaintiff,  happened  through  misfortune,  and  with- 
out any  design,  and  against  the  will  of  him  the  said  D.,  which  is  the 
residue  of  the  trespass  and  wounding  whereof  the  said  plaintiff  in 
his  said  declaration  complains ;  and  this  he  is  ready,  &c. :  Where- 
fore, &;c.     Otis  V.  Robinson^  Suflblk,  April  term,  1770. 

J.  Sewall. 

Plea.     And  (a)  as  to  the  residue  of  the  trespass  aforesaid  &c.,  ^ilj^'dfm^sn' 
the  said  D.  says,  {actio  non^  because  he  says,  that  at  the  time  •  <>f  /  n  jj  *    ^ 
the  supposed  assault  in  the  declaration  aforesaid  mentioned,  the  said  to  the  force  & 
plaintifif  then  and  there  an  assault  did  make  upon  the  said  D.,  and  anns,  &c. 
would  .then  and  there  have  beaten,  bruised,  wounded,  and  evil  in-  (&)  It  is  re- 
treated the  said  D.,  if  the  said  D.  had  not  then  and  there  imme-  2*samid5*note 
diately  defended  himself  against  the  said  plaintiff,  whereupon  he  the  (3.)  «<  in  a  plea 
said  D.  did  then  and  there  immediately  defend  himself  against  the  ofsoaasmuit 
said  plaintiff,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid ;  ndj^necw- 
and  so  the  said  D.  saith,  that  if  any  injury  or  damage  then  and  there  sary,  nor  very 
happened  or  arose  to  the  said  plaintiff,  the  same  arose,  and  was  ^^^  ^  add 
occasioned  by  the  said  assault  of  the  said  plaintifif  so  by  him  made  ^  behig'^e^ 
upon  the  said  D.  as  aforesaid,  and  in  the  defence  of  him  the  said  D.,  same  tres- 
wbich  is  the  residue  of  the  trespass  above  supposed  j  (J)  and  this  he  P"^-"  ^ 
is  ready  to  verify :  Wherefore  he  prays  judgment,  (si  actioj)  and  for  avermentTof* 

his  costs.  T.   Parsons.        identity  of  tres- 

pass. 

PusA.     As  to  the  force  and  arms  fac.,  not  guilty.  pj^^  As  to  the 

And  as  to  Ihe   residue  of  the   trespass,   assault,   and   battery,  ^"^®  ^^^  *""■ 
in  the  plaintiff's  declaration  above  supposed  to  be  done,  die  said  D.  ^''  °°  *™ " 
says,  that  the  plaintiff  his  action  aforesaid  thereof  against  him  ought  ^  ^  ^  ^^ 
not  to  have  and  maintain,  because  he  says,  that  at  the  time  and  residue,  son 
place  mentioned  in  said  declaration,  to  wit^  on  &c.,  at  &x.,  the  assault  de- 
plaintiff,  with  divers  other  evil-minded  persons,  to  the  said  D.  un-  ^Jtenfto^- 
known,  did  with  force  and  arms  violendy  assault  him  the  said  D.  prison,  &c. 
then  and  there  in  the  peace  of  this  Commonwealth  being,  and  him 
the  said  D.  did  then  and  there  beat,  wound,  and  abuse,  so  that  his 
life  was  greatly  endangered,  and  him  did  then  and  there  injuriously 
and  unlawfully  imprison,  and  restraifl  of  his  liberty  without  good 
cause  or  lawful  authority,  and  would  further  have  beaten,  wounded,  . 
and  abused  the  said  D.,  and  would  further  have  imprisoned  and 
restrained  him  of  his  libertv,  without  good  cause  or  lawful  authority ; 
wherefore  die  said  D.,  for  the  protection  of  his  life,  limbs,  and 
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SoKAMAtTi^T.  liberty,  did  then  and  there  defend  himself  against  the  plaintiff,  and 
the  said  otlier  evil-minded  persons,  as  well  he  might ;  and  so  the 
said  D.  says,  that  if  any  damage  or  mischief  then  and  there  hap- 
pened to  the  plaintiff,  it  was  from  the  proper  assault  of  him  the 
plaintiff,  in  manner  aforesaid  committed,  and  in  his  the  said  D's. 
defence,  which  is  the  residue  of  the  same  assault,  beating,  wound- 
ing, and  evilly-intreaiing,  whereof  the  plaintiff  in  his  declaratioa 
above  complains  against  the  said  D. ;  and  this  he  is  ready  to  verify : 
"Wherefore  he  prays  judgment,  (*t  aciioS)  J.  Sewall. 

Replication.     De  injuria  sua  propria.  F.  Dana. 

Plea.    Not  Plea.     And  the  said  D.  comes  and  defends  the  force  and  in- 

guflty  as  to  (he  lury  when  &c.,  and  as  to  the  coming  with  force  and  arms,  not 

force  and  arms,  *^    'V       o 

^^  '  guilty,  &c. 

2.  And  to  the  ^"^  ^^  ^^  ^^  residue  of  the  trespass  aforesaid,  (actio  non^)  be- 
residue,  son  cause  he  says,  that  the  plaintiff,  on  the  day  and  year,  and  at  the 
assault  de-  place  aforesaid,  upon  the  said  D.  made  an  assault,  with  an  intent  to 
°^*"®'  beat  and  wound  him ;  wherefore  the  said  D.  against  the  plaintiff 

V  ^  then  defended  himself ;  and  so  the  said  evil,  if  any  to  the  plaintiff 
then  and  there  happened,  was  from  the  proper  assault  of  the  plain- 
tiff, and  in  defence  of  the  said  D. ;  and  this  he  is  ready  to  verify  : 
Wherefore  he  prays  judgmefnt,  if  his  action,  &c. 

Replication,  REPLICATION.     And  the  plaintiff  says,  {precludi  non,)  because 

that  the  dft  he  says,  that  the  said  D.,  on  the  day  and  year  above  mentioned, 
?Se,*and'*he'  ^^^^  ^"^  ill-treated  A.  A.,  the  wife  of  the  plaintiff,  at  &c.  aforesaid  ; 
came  to  her  and  the  plaintiff  being  willing  to  assist  her,  and  intending  to  save 
"^A**^'  her  from  that  beating  and  ill-treatment,  made  an  assault  on  the  said 
of  th^assauiir  ^'  ^  prevent  and  impede  him,  exclaiming  to  him,  that  he  should 
&«.  desist  from  the  beating  aforesaid ;  and  the  said  D.,  being  moved 

with  anger  on  that  occasion,  upon  him  the  plaintiff  made  an  assault, 
and  him  beat,  wounded,  and  ill-treated,  contrary  to  the  peace  of 
this  Commonwealth^  as  the  plaintiff  above  against  him  complains ; 
.  withovi  that,  that  the  same  plaintiff  upon  him  the  said  D.  made  an 
assault,  with  an  intent  to  beat  and  wound  him,  as  tlie  said  D.  has 
above  alleged ;  and  this  he  is  ready  to  verify  :  Wherefore,  as  the 
said  D.  has  above  acknowledged  the  said  trespass,  the  plaintiff  prays 
judgment,  and  his  damages  on  occasion  of  that  trespass,  to  be  ad- 
judged to  him,  Sz;c. 

Rejoinder.  Son      Rejoinder.     And  the  Said  D.  says,  that  the  plaintiff,  on  the  day 

assault  de-        gnd  year,  and  at  the  place  above  mentioned,  made  an  assault  upon 

mesne.  ^^  ^^jj  jq^^  ^j^  ^^  intent  to  beat  and  wound  him,  as  he  has  above 

alleged  ;  and  of  this  he  puts  himself  upon  the  country.  Rast.  612  a. 

6.  Disobedience. 

DisoBBDx-  Plea.    And  now  the  said  D.  comes  and  defends  &c.,  when  &c«, 

■**^*'  and  as  to  the  force  and  arms  and  the  supposed  bruising,  wounding, 

tion*  awiiMt*^'.  ^°^  evil-intreating,  and  hanging  up  the  body  of  the  plaintiff,  and 
master  by  ap-  whatever  is  against  the  peace  in  his  declaration  aforesaid  alleged,  the 
prentice,  for  said  D.  says,  he  is  not  guilty  thereof;  and  thereof  puts  himself  upon 
^tX^.    the  countr^.  &c.  P  P" 

ment,  as  to  the  force  and  arms  and  the  supposed  bruising  &c.,  •Aot  guilty. 
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And  as  to  the  residue  of  the  supposed  trespass  aforesaid,  in  the  Disobxdi- 
first  count  of  the  said  declaration  by  the  plaintiff  alleged,  the  said  D;  ^'*^^' 
says,  that  the  said  plaintiff,  {actio  noUf)  because  he  says,  that  the  ^-  .^  *°  ^ 
said  plaintiff,  at  the  said  tinne  when  the  said  supposed  trespass  in  the  count,  that  pit. 
said  first  count  mentioned  is  alleged  to  have  been  committed,  and  deserted  his 
long  before,  to  ivit,  froip  &c.,  at  &c.,  was,  and  until  the  day  of  the  ^J^^jji^**  j 
purchase  of  his  said  writ,  continued  to  be  the  apprentice  and  ser-  confined  him 
vant  of  him  the  said  D.,  and  because  the  plaintiff  had  without  leave  to  his  chamber, 
run  away,  deserted,  and  absented  himself  from  his  the  said  D's.  '^'Vj'?^**^^® 

..•"j  •^•.  ori  rii         residue  Of  the 

business  and  service,  to  vnt,  at  &c.,  for  the  space  of  twelve  days  trespass,  kc. 
next  preceding  the  said  time  when  &c.,  he  the  said  D.  did  then 
and  there  take  and  restrain  and  imprison  the  plaintifi^  as  he  the  said 
D.  lawfully  might  do,  which  is  the  same  residue  of  the  supposed 
trespass  aforesaid,  in  the  said  first  count  alleged  ;  and  this  the  said 
p.  is  ready  to  verify  :  Wherefore  he  prays  judgment,  {si  actio») 

And  as  to  the  supposed  assault  and  beating,  and  all  the  residue  8.  As  to  the 
of  the  supposed  trespass  in  the  second  count  of  the  declaradon  afore-  J^^^  ®^ 
said  alleged,  the  said  D.  says,  that  the  said  plaintiff,  {actio  nofi,)  that  pit.  was 
because  he  says,  that  at  the  said  time  when  &c.,  to  trit^  on  &c.,  at  refractoiy  and 
&€.,  and  long  before,  and  afterwards,  until  the  day  of  the  purchase  ^^!Sntiy 
of  the  writ  aforesaid,  the  said  plaintiff  was,  and  continued  to  be  the  eorrectedhim. 
apprentice  and  servant  of  the  said  D.,  and  because  of  the  disobe- 
dience and  refractory  behaviour  of  the  said  plaintiff,  and  especially 
for  his  running  away  and  desertion  from  the  said  D's.  service,  to  mt^ 
on  &c.,  at  &c.,  and  for  his  moderate  correction  therefor,  the  said  D. 
then  and  there  gently  laid  hands  upon  the  said  plaintiff,  and  tied  his 
wrists  and  legs,  as  he  the  said  D.  lawfully  might  do,  which  is  the 
supposed  assault  and  beating,  and  is  the  residue  of  the  supposed 
trespass  in  the  second  count  alleged  ;  and  this  the  said  D.  is  ready 
to  verify  :  Wherefore  he  prays  judgment,  {si  actio,)        S.  Sew  all. 

Replication.     And  the  said  plaintiff,  ad  to  all  the  residue  of  the  Replication, 
trespass  aforesaid,  in  the  said  first  count  of  the  said  declaration,  and  also  ^  *[  ^'^ 
the  supposed  assault  and  beating,  and  all  the  residue  of  the  trespass  wrong, 
in  the  second  count  in  said  declaration,  by  said  plaintiff  supposed  to  be 
done,  saith,  that  he,  notwithstanding  any  thing  by  the  said  D.  above 
in  that  behalf  in  pleading  before  alleged,  {predudi  non,)  because  the 
said  plaintiff  saith,  that  the  said  D.,  of  his  own  wrong,  and  without 
such  cause,  as  he  hath  above  in  his  plea  in  bar  alleged,  assaulted, 
and  imprisoned  said  plaintiff,  as  he  hath  set  forth  in  the  said  first 
count,  and  assaulted,  beat,  and  bruised  said  plaintiff,  as  he  hath  set 
forth  in  said  second  count ;  and  this  he  prays  may  be  inquired  of  by 
the  country.     Cox  v.  Vincent^  Essex,  1792.  S.  Putnam. 

Plea.     As  to  the  force  and  arms  &c.,  not  guilty.  f '®«-  ^}^  ^« 

force  and  arms 

And   as  to  the   assault  and   beating  aforesaid,  the    same    D.  &c.,  not  guilty, 
says,  (actio  non,)  because  he  says,  that  he,  long  before  the  said  time,  2.  As  to  the 
and  at  the  time  of  the  said  supposed  trespass,  was  commorant  at  ^****°?  ¥^'* 
&c.  aforesaid,  and  was  a  schoolmaster  there,  to  teach  and  ioform  in  gchooimaster, 
die  art  of  reading  such  as  came  to  him  the  saici  D.  for  learning  and  and  for  bad  be- 
information  of  this  kind ;  and  that  the  plaintiff,  a  long  time  before  ^J^^^h^^^Jjij^ 
the  time  of  the  said  supposed  trespass,  and  at  the  time  thereof,  was  ^^o  was  his 
a  scholar  of  him  the  said  D.  at  &;c.  aforesaid,  frequenting  and  at-  scholar. 
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Replication. 
Of  his  own 
wrong. 


DisoBXDi-       tending  the  said  school  for  learning  and  information  aforesaid,  in  the 
ENCE.  ^^  aforesaid ;  and  because  the  same  D.,  at  the  time  of  the  said 

supposed  trespass,  discovered  the  plaintiff  seizing  and  impeding  his 
schoolmates  from  their  learning,  and  disapproved  of  it,  the  said  D* 
then  and  there  took  the  plaintiff  and  held  him  up,  and  with  a  rod 
called  a  birchen  rod,  for  the  purpose  of  chastising  and  correcting 
Iiim,  beat  him  on  his  naked  back,  as  it  was  lawful  for  him  to  do, 
which  takings  holding  up,  and  beating  with  the  rod  aforesaid,  were 
the  same  assault  and  beating  whereof  the  plaintiff  above  in  manner 
aforesaid  complains  against  him  ;  all  and  singular  which  the  same  D. 
is  ready  to  verify :  Wherefore  he  prays  judgment,  if  tlie  plaintiff 
bis  action,  &c. 

Replication.  And  the  plaintiff  says,  {predudi  non,)  because 
he  says,  that  the  said  D.  of  his  own  proper  wrong,  and  without  such 
cause  by  him  above  alleged,  upon  tlie  plaintiff  made  an  assault,  and 
him  beat,  as  by  the  plaintiff  above  by  bis  writ  and  declaration  afore- 
said is  supposed ;  and  this  he  prays  may  be  inquired  of  by  the 
country,  Sic.     Rast.  Ent.  613. 

Plea.  Not  guil-  Plea.  And  the  said  D.  comes  and  defends  the  force  and  in- 
^as  to  part  j^yy^  when  &c.,  and  as  to  the  coming  with  force  and  arms,  and  all 
the  trespass  aforesaid  above  supposed  to  be  done,  except  as  to  the 
assaulting  and  beating  the  plaintiff  in  the  said  declaration  respectively 
above  mentioned,  says,  that  he  is  not  guilty  thereof;  and  oi  this  he 
puts  himself  upon  the  country. 

And  as  to  the  assaulting  and  beating  the  plaintiff  in  the  said  decla- 
ration first  above  supposed  to  be  committed,  the  said  D.  says,  (actio 
noriy)  because  he  says,  that  the  plaintiff,  before  the  said  time  when 
the  assault  and  beating  of  the  plaintiff  in  the  said  declaration  first 
mentioned,  is  above  supposed  to  be  committed,  and  at  the  said  first 
time  when  &cc.,  was  an  apprentice  of  the  said  D.,  that  is  to  say,  at 
&CC.  aforesaid,  and  the  plaintiff  so  being  an  apprentice  of  the  said  D., 
then  and  there  behavedf  himself  saucily  and  contumaciously  towards 
the  said  D.  his  master,  and  then  and  there  refused  to  obey  his  lawful 
commands,  whereupon  the  said  D.  then  and  there  did  moderately 
chastise  and  correct  the  plaintiff,  as  it  was  lawful  for  him  to  do, 
which  is  the  residue,  &z;c. ;  and  this,  kc. :  Wherefore,  &c.  MSS. 
[G.]  153. 

Plea.     Not  guilty. 

And  the  said  D.,  by  leave  of  the  Court  here,  for  this  pur- 
pose to  him  granted,  for  further  plea  as  to  the  assaulting  and 
beating  the  plaintiff,  in  the  said 'declaration  first  mentioned,  above 
supposed  to  be  done,  says,  {actio  norij)  because  he  says,  that  before, 
until,  and  at  the  said  time  when  &£c.,  in  the  said  declaration  first 
mentioned,  the  plaintifi*  was  a  servant,  to  toit^  the  groom  of  the  said 
D.,  to  wit,  at  &!c.  aforesaid ;  and  the  plaintiff  so  being  such  servant 
of  the  said  D.,  it  belonged  to  him,  and  was  a  part  of  his  duty  as  such 
servant,  to  dress,  look  after,  and  take  care  of  divers  horses  of  him 
the  said  D. ;  nevertheless,  the  plaintiff,  whilst  he  was  such  servant 
as  aforesaid,  then  and  there  gready  neglected  to  dress,  look  after, 
and  take  care  of  the  said  horses  of  the  said  D.,  and  in  that  respect 
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as  such  servant  as  aforesaid,  then  and  there  .refused  to  obey,  and  Disobkdi- 
greatly  neglected  and  disregarded  the  lawful  commands  of  the  said  *^''^*=- 
D.,  and  greatly  misbehaved  himself  towards  the  said  D.  ;  upon 
which  the  said  D.  then  and  there  moderately  chastised  and  corrected 
the  plaintiff,  as  it  was  lawful  for  him  to  do,  which  are  the  same 
assaulting  and  beating  of  the  said  plaintiff  in  the  said  declaration 
first  mentioned,  Avhereof  the  plaintiff  hath  above  complained  against 
him ;  and  thb,  &c. :  Wherefore,  8ec. 

And  the  said  D.,  by  like  leare  of  the  Court  here,  for  this  pur-  s.  To  the  last 
pose  to  him  granted,  for  furlher  plea  as  to  the  said  assaulting  and  «jy"**»  *^  tJ>e 
beating  the  plaintiff,  in  the  said  declaration  last  mentioned,  above  groom^f  the 
supposed  to  be  done,  says,  {actio  nan^)  because  he  says,  that  before,  eft.,  and  Uie 
until,  and  at  the  said  time  when  8kj.,  in  the  said  declaration  last  J?' f**J^tf. 
mentioned,  the  plaintiff  was  a  servant,  to  ieit,  the  groom  of  the'  said  hayiour. 
D*,  to  wit,  at  &c*  aforesaid  ;  and  the  plaintiff  so  being  such  servant 
of  the  said  D.,  it  belonged  to  him,  and  was  a  part  of  his  duty  as 
such  servant,  to  dress,  look  after,  and  take  care  of  divers  horses  of 
the  said  D. ;  nevertheless,  the  plaintiff,  whilst  he  was  such  servant 
as  aforesaid,  then  and  there  greatly  neglected  to  dress,  look  after, 
and  take  care  of  the  said  horses  of  the  said  D.,  and  in  that  respect, 
as  such  servant  as  aforesaid,  then  and  there  refused  to  obey,  and 
gready  neglected  and  disregarded  the  lawful  commands  of  the  said" 
D.,  and  greatly  misbehaved  himself  towar^Is  the  said  D. ;  upon 
which  the  said  D.  then  and  there  again  moderately  chastised  and 
corrected  the  plaintiff,  as  it  was  lawful  for  him  to  do,  which  are  the 
same  assaulting  and  beating  of  the  plaintiff  in  the  said  declaration 
last  mentioned,  whereof  the  plainntifF  hath  above  complained  against 
him  ;  and  this,  8z;c. :  Wherefore,  &«.     MSS.  [G.]  168,*  169. 

J.  Hkwitt. 

Plea.    Not  guilty.  "•••  Not  guii- 

And   for  further  plea,  by  leave  of  the  Court  here,  for  this  iqr  a  maiiner. 
purpose  first  had  and  obtained,  as  to  the  assaulting  and  beating  of  2,,|^.  j^^^^ 
the  plaintiff  in  the  said  declaration  first  above  mentioned,  and  therein  a  mariner  on 
supposed  to  be  done  by  the  said  D.,  he  the  said  D.  says,  {actio  non,)  board  a  ship  of 
because  ha  says,  that  he  the  said  D.,  at  the  said  first  time  when  &c.,  Sft'Ws  maa!* 
and  long  before,  was  the  lawful  master  and  commander  of  a  certain  ter,'&  because 
private  sloop  of  war,  called  the  Defiance  privateer,  then  lawfully  the  pit.  was  ac- 
cruising  upon  the  high  seas  against  the  subjects  of  the  French  kine,  ^eSS^cJce?- 
who  at  that  time  were,  and  yet  are  in  enmity  with  (a)  our  lord  the  tain  goods  out 
present  king;  and  that  the  plaintiff,  at  the  said  first  time  when  &c.,  SJ^ffJ^^S^ 
and  long  before,  was  ftn  hired  mariner,  and  one  of  the  crew  of  and  |^^ 
belonging  to  the  said  private  ship  of  war,  and  on  board  the  same,  /„w<  ^j^jj  tj^^ 
to  toit,  at  Sic.  aforesaid  ;  and  the  said  D.,  so  being  master  and  com-  u.  States." 
mander  of  the  same  ship,  and  the  plaintiff  so  being  an  hired  mariner 
and  one  of  the  crew  on  board  the  said  ship  as  aforesaid,  the  same 
private  ship  of  war,  in  cruising  as  aforesaid  a  little  before  the  said 
first  time  when  &c.,  to  toii,  on  the  same  day  and  year,  met  and  fell 
in  with*a  certain  Spanish  vessel,  then  sailing  and  passing  qu  the  high 
seas  there,  and  thereupon  tlie  said  D.  then  and  there  compelled  the  same 
Spanish  vessel  to  come  and  be  brought  to  the  said  Defiance  priva- 
teer, in  order  to  be  searched  and  examined  for  papers  and  goods,  if 
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DiBOBKoi-       any  such  could  be  found  on  board  the  same  vessel,  belonging  to  the 
^^^^'  said  French  king  or  his  subjects.     And  the  said  D.  further  says,  that 

on  that  occasion  he  the  said  D.  then  and  there  ordered  and  sent 
the  plaintiff,  so  being  a  mariner  on  board  the  said  Defiance  privateer, 
into  the  said  Spanish  vessel  to  search  and  examine  the  same  for  the 
purpose  aforesud  ;  and  that  the  plaintiff,  being  so  sent  into  that  ves- 
sel as  aforesaid,  did  accordingly  go  into  the  same,  and  was  then  and 
there  accessory  to  the  stealing  of  divers  goods  and  chattels  of  great 
value,  which  were  then  and  there  stolen  and  conveyed  out  oi  the 
said-  Spanish  vessel/  that  is  to  say,  receiving  and  concealing  the 
same  ;  and  that  he  the  said  D.,  at  the  said  first  time  when  &£c.,  un- 
justly concealed  and  kept  some  of  those  goods  and  chattels  in  his 
custody,  well  knowing  that  the  same  had  been  stolen  as  aforesaid, 
to  tdty  at  &£c.  aforesaid ;  whereupon  the  said  D.  having  then  and 
there  notice  and  intelligence  thereof,  and  being  master  and  command- 
er of  the  said  private  ship  of  war,  called  the  Defiance  privateer  as 
.  aforesaid,  and  the  plaintiff  being  an  hired  mariner  and  one  of  the 
crew  of  and  on  board  the  same  ship  as  aforesaid,  he  the  said  D. 
*  afterwards,  to  mt,  at  the  said  first  time  when  &c.,  for  the  reforma- 
tion of  the  manners  of  the  plaintiff  in  that  behalf,  and  to  prevent  the 
other  mariners  on  board  the  said  Defiance  privateer  from  being  guii- 
ty  of  the  like  misdemeanors,  by  virtue  of  his  office  and  statk>n  of 
commander  on  board  the  same  ship,  did  then  and  there  moderately 
chastise  and  correct  the  plaintiff  for  his  said  offence,  and  in  so  doing 
'did  moderately  strike  the  plaintiff  with  his  hands  there,  as  it  was 
lawful  for  him  to  do  for  the  cause  aforesaid,  which  is  the  same  as- 
saulting and  beating  of  the  plaintiff  in  the  said  declaration  first  above- 
mentioned,  whereof  the  plaintiff  hath  above  complained  against  him ; 
and  this,  &c. :  Wherefore,  fee. 

3.  That  the  dft.  And  for  further  plea,  by  like  leave  of  the  Court  here,  for  this  purpose 
pu!  «fl?eing%  fi/st  bad  and  obtained, as  to  thesaid  assaulting  and  beating  by  theplain- 
inariner,  for  tiffin  the  said  declaration  last  mentioned,  and  therein  supposed  to 
misbehavior,  have  been  done  by  the  said  D.  as  aforesaid,  he  the  said  D.says,  (acito 
non^)  because  he  says,  that  he  the  said  D.,  at  the  said  last  time  when 
&c.,  and  long  before,  was  the  lawful  master  and  commander  of  a 
certain  private  ship  of  war,  called  the  Defiance  privateer,  then  law- 
fully cruising  upon  the  high  seas  against  the  subjects  of  the  French 
king ;  and  that  the  plaintiff,  at  the  said  last  time  when  &c.,  and 
long  before,  was  a  hired  mariner  and  one  of  the  crew  of  and  be- 
longing to  the  said  private  ship  of  war,  and  on  board  the  same,  to 
wit,  at  &c.  aforesaid  ;  and  the  said  D.  so  being  master  and  com- 
mander of  the  said  ship,  and  the  plaintiff  so  being  an  hired  mariner 
and  one  of  the  crew  on  board  the  said  ship  as  aforesaid,  he  the 
plaintiff,  before  the  said  last  time  when  &c.,  to  tcit,  on  the  same 
day  and  year  at  &c.  aforesaid,  transgressed,  greatly  abused,  and 
disobeyed  the  lawful  commands  and  orders  of  the  said  D.,  which 
were  given-  by  him,  as  master  and  commander  of  the  said  private 
ship  of  war,  to  the  plaintiff  as  an  hired  mariner  and  one  of  the  crew 
in  and  belonging  to  the  said  ship,  and  then  and  there  greaftly  mis- 
behaved himself  in  his  station  and  employment  of  a  mariner  of  and 
belonging  to  the  said  ship ;  whereupon  the  said  D.,  by  virtue  of  his 
office  and  station  of  master  and  commander  of  the  said  private  ship 
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of  war,  and  for  the  correction  and  reformation  of  the  plaintiff,  and  JJisobbdi- 
to  deter  the  plaintiff  and  the  rest  of  the  mariners  on  board  the  said  *"^'^* 
ship  from  being  guilty  of  the  like  disobedience  and  misbehavior  for 
the  future,  at  the  said  last  time  when  Sec.,  did  moderately  chastise  and 
correct  the  plaintiff,  and  in  so  doing  did  strike  the  plaintiff  with  his 
bands,  as  it  was  lawful  for  him  to  do  for  the  cause  l^st  aforesaid, 
which  is  the  same  assaulting  and  beating  of  the  plaintiff  in  the  said 
declaration  last  mentioned ;  and  this,  &£c. :  Wherefore,  &u;. 

Replication.     And  the  plaintiff,  as  to  the  said  plea  of  the  said  Replication, 
D.  above  pleaded  in  bar  as  to  the  assaulting  and  beating  of  the  ^^"  °^J* . 
plaintiff  in  the  said  declaration  first  mentioned  above  done,  says,  both  pleas.' 
(precltulinony)  because  he  says,  that  the  said  D.  at  the  said  first 
time  when  &z;c.,  at  he.  aforesaid,  of  his  own  wrong,  and  without 
any  such  cause  as  by  the  said  D.  is  above  by  pleading  alleged, 
made  an  assault  on  the  plaintiff,  and  beat  him  the  plaintiff  in  manner 
and  form  as  the  plaintiff  hath  above  thereof  complained  against 
him ;  and  this  he  prays  may  be  inquired  of  by  the  country. 

And  the  plaintiff,  as  to  the  said  plea  of  the  said  D.,  above  plead- 
ed in  bar  as  to  the  assaulting  and  beating  of  the  plaintiff  in  the  said 
declaration  secondly  mentioned  above  done,  saith,  {predudi  Tion,) 
because  he  says,  that  the  said  D.,  at  the  said  first  time,  at  &ic. 
aforesaid,  of  his  own  wrong,  and  without  any  such  cause  as  by  the 
said  D.  is  above  by  pleading  alleged,  made  an  assault  on  the  plain- 
tiff,  and  beat  him  the  plaintiff  in  manner  and  form  as  the  plaintiff 
hath  above  thereof  complained  against  him ;  and  this  he  prays  may 
be  inquired  of  by  the  country.     MSS  [G.]  165, 166. 

Plea.     As  to  part  not  guilty.  P'?*-    Not 

And  as  to  the  residue  of  the  trespass  in  tlie  said  first  count  2.  That  the  pit. 
alleged,  the  said  D.  says  that  the  said  W.,  (cictio  non,)  because  he  was  a  mariner 
says,  that  at  the  said  place  where  &c.,  and  at  the  several  times  ghip°Mdn^*ed 
hereinafter  mentioned,  he  the  said  W.  was  a  mariner  of  and  be-  a  mutiny,  &c. 
longing  to  the  ship  J.,  whereof  the  said  D.  there  was,  during  the 
same  times,  master  and  commander,  and  because  the  said  W.  there 
a  litde  before  the  said  time,  when  &c.,  with  divers  others  of  the 
crew  of  the  said  ship,  with  force  and  arms,  to  wit^  with  a&es,  staves, 
clubs,  and  ropes,  did  mutiny  and  violently  resist  all  lawful  authority 
on  board  said  ship,  and  with  force  as  aforesaid,  did  assault,  beat, 
bruise,  and  wound  one  B.,  then  and  there  being  first  male  of 
said  ship,  whereby  the  life  of  said  B.,  and  the  safety  of  said  ship 
and  her  cargo  were  greatly  endangered,  he  the  said  D.,  as  well  to 
quell  the  said  mutiny,  restore  order,  prevent  further  mischief,  and 
preserve  the  lives  of  said  B.  and  himself,  as  to  punish  and  correct 
the  said  W.  for  his  disorderly,  disobedient,  and  mutinous  conduct 
aforesaid,  caused  the  said  W.  to  be  kept  and  detained  on  board  the 
said  prison  ship  Cayenne,  in  a  certain  room  thereof,  projper  for  that 
purpose,  for  the  space  of  two  days,  being  a  reasonable  time,  and  on 
the  same  occasion  caused  the  said  W.  to  be  gently  and  moderately 
corrected,  with  a  certain  rope  or  point,  in  a  reasonable  manner,  as  he 
lawfully  might,  which  is  the  residue  of  the  same  trespass ;  all  which 
he  is  ready  to  verify  :  Wherefore  he  prays  judgment  {si  actio.) 

J.  Story. 
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DisoBxm-  Plea«     Aod  for  further  plea,  the  said  D.,  by  leave  &c.,  says, 

i:Nctf.  (actio  noUj)  because  he  saitb,  that  before  and  at  the  said  time  when 

♦^aw 'wmari-  ^®  ^^^  trespass  is  above  supposed  to  have  been  committed,  and 
iier  for  impiis-  afterv^ards,  he  the  said  D.  was  captain  of  a  certain  ship  of  war  of 
ooment  and  our  lord  the  nowking^  (a)  called  the  Assistance,  and  as  such  captain 
li^fwaf cap-'^  of  the  said  ship,  had  the  inspection  and  management  of  the  said 
ijiinofashipof  ship,  and  the  government,  direction,  and  superintendence  of  all  the. 
"^^^Ir^r^^i^^f  ™^""^^^  ^^^  seamen  of  and  belonging  to  and  on  board  the  same, 
lii^^SiK  ^  ^^  ^^'  ^^  ^' '  ^°^  ^^^^  before  and  at  the  said  time  when  &c.,  the 
orders,  and  Said- plaintiff  was  a  mariner  of  and  on  board  the  same  ship,  and  that 
put  him  in  j^gj  before  the  said  time  when  &tc.,  to  twV,  on  &c.,  in  the  said  declaration 
[iurpose  of  ref-  mentioned,  that  is  to  say,  at  &!b.  aforesaid,  the  said  plaintifi'  did  in 
urn^tion.  no  wise  behave  and  demean  himself  and  discharge  his  duty  as  a 
(a)  Of  the  U.  good,  faithful,  and  obedient  mariner  of  the  said  ship,  but  on  the 
»tatM.  contrary  thereof  did  unfaithfully,  disobediently,  and  undutifuUy  be- 

have himself,  and  did  then  and  there  quit,  leave,  and  depart  from 
on  board  the  said  ship,  without  the  leave  of  the  said  D.,  or  any  other 
officer  on  board  the  said  ship,  and  conUrary  to  certain  lawful  orders 
just  before  then  given  by  him  the  said  D.,  as  such  captain  of 
the  said  ship  as  aforesaid,  in  and  on  board  the  said  ship  ^  where- 
upon he  the  said  D.,  as  such  captain  of  the  said  ship  as  aforesaid, 
and  having  the  direction,  government,  care,  and  management  of  the 
said  ship,  and  of  all  the  seamen  and  mariners  of  and  on  board  tlie 
same,  to  punish  and  correct  him  the  said  plaintiff  for.  his  ill-behav- 
ior, offence,  and  disobedience  of  orders  aforesaid,  and  to  reform 
him,  and  to  cause  him  for  the  future  to  observe  and  perform  bis 
duty  as  a  seaman  and  mariner  of  and  on  board  the  said  ship,  as  he 
ought  to  do,  and  also  to  deter  him  the  said  plaintiff  and  the  other 
seamen  and  mariners  of  and  on  board  the  said  ship  from  committing 
the  like  ill-behavior,  offence,  and  disobedience  of  orders  for  the 
future,  at  the  said  time  when  &£c.,  to  wii^  at  &£c.  aforesaid,  did 
cause  the  said  plaintiff  to  be  gently  seised  and  put  in  irons,  and  kept 
and  continued  so  in  irons  in  and  on  board  the  said  ship  for  the  said 
space  of  time  in  the  said  first  count  of  the  said  declaration  men- 
tioned, the  same  being  a  reasonable  and  proper  time  on  that  occa- 
sion, and  also  then  and  there  caused  him  the  said  plaintiff  to  be 
stripped,  tied,  and  bound  for  the  purpose  of  being  flogged  for  his 
said  ill-behavior,  ofience,  and  disobedience  of  orders,  and  according- 
^ly  flogged,  and  caused  the  said  plaintiff  to  be  then  and  there  gently 
flogged  for  his  said  ill-behavior,  offence,  and  disobedience  of  orders, 
as  it  was  lawful  and  right  for  him  to  do  for  the  cause  aforesai)], 
which  are  the  same  trespass  in  the  introductory  part  of  this  plea 
mentioned,  and  whereof  the  said  plaintiff  hath  above  thereof  com- 
plamed  against  him  the  said  D. ;  and  this,  &c. :  Wherefore,  &c. 

2.  That  dft.  And  for  further  plea  the  said  D.,  by  leave  8ic.,  says,  {actio  won,) 
lomS^^the  ^^^^^^  h®  saith,  that  before  and  at  the  said  time  when  the  said 
1  It.  for  disobe-  trespass  is  above  supposed  to  have  been  committed,  and  afterwards, 
'ience  in  de-  he  the  said  D.  was  captain  of  a  certain  ship  of  war  of  our  lard  the 
!:^rSlfp^Ui-  »<^'*»^>  («)  pa'led  the  Assistance,  and  as  such  captain  lof  the  said 
cut  leave,  kc  ship  )iad  the  inspection  and  management  of  the  said  ship,  and  the 
(a)  Of  ike  u.  goveriiment,  direction,  and  superintendence  of  all  the  mariners  and 
-•**•••  seameifr  t>f  and  belonging  to  and  on  board  the  same,  to  u^,  at  &c.; 
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and  that  befcHre  and  at  the  said  time  when  inc.,  the  said  plaintiff  was  Disobxdi- 
a  mariner  of  and  on  board  the  same  ship,  and  that  just  before  the  *^^'' 
same  time  when  &;c.,  to  mt^  on  &c.,  in  the  said  declaration  mention- 
ed, that  is  to  say,  at  &£C.  aforesaid,  the  said  plaintiff  did  in  no  wise 
behare  and  demean  himself,  and  discharge,  his  duty  as  a  good,  faith- 
ful, and  obedient  mariner  of  the  said  ship,  but  on  the  contrary  there- 
of, did  unfaithfully,  disobediently,  and  undutifully  behave  himself, 
and  did  then  and  there  quit,  leave,  and  depart  from  on  board  the 
said  ship  with  intent,  and  was  then  and  there  about  to  go  on  board 
a  certun  hulk  or  vessel,  lying  near  to  the  said  ship,  whereof  the 
said  D*  was  captain  as  aforesaid,  without  the  leave  of  the  said  D., 
or  anv  other  officer  on  board  the  said  ship,  and  contrary  to  certain 
lawful  orders  just  before  then  given  by  him  the  said  D.  as  such  cap-  ;. 

tain  of  the  said  ship  as  aforesaid,  in  and  on  board  the  said  ship ; 
whereupon  the  said  D.  as  such  captain  of  the  ship  as  aforesaid,  and 
having  the  direction,  government,  care,  and  management  of  the 
said  Mip,  and  of  all  the  seamen  and  mariners  of  and  on  board  the 
same,  (a)  to  punish  and  correct  him  the  said  plaintiff  for  his  ill-be-  ^2d  p7m,  ki^ 
havior,  ofl^nce,  and  disobedience  of  orders  aforesaid,  and  to  reform  fin,  dATiates. 
film,  and  to  cause  him  for  the  future  to  observe  and  perform  his 
duty  as  a  seaman  and  mariner  of  and  on.  board  the  said  ship,  as  he 
ought  to  do,  and  also  to  deter  him  the  said  plaintiff  and  the  other 
seamen  and  mariners  of  and  on  board  the  said  ship  from  committing 
the  like  ill-behavior,  offence,  and  disobedience  of  orders  for  the  fu- 
ture, at  the  said  time  when  &c.,  to  udi,  at  he.  aforesaid,  did 
cause  the  said  plaintiff  to  be  gently  seised  and  put  in  irons,  and  kept 
and  continued  so  in  irons,  in  and  on  board  tne  said  ship,  for  the 
said  space  of  time  in  the  said  first  count  of  the  said  declaration 
mentioned,  the  same  beins  a  reasonable  and  proper  time  on  that 
occasion,  and  also  then  and  there  caused  him  the  said  plaintiff  to  be 
stripped,  tied,  and  bound  for  the  purpose  of  being  flogged  for  his 
saia  ill  behavior,  ofience,  and  disobedience  of  orders,  and  accord- 
ingly flogged,  and  caused  the  said  plaintiff  to  be  then  and  there 
gently  flogged  for  his  said  ill  behavior,  offence,  and  disobedience 
of  orders,  as  it  was  lawful  and  right  for  him  to  do  for  the  cause 
aforesaid,  which  are  the  same  trespass  in  the  introductory  part  of 
this  plea  mentioned,  and  whereot  the  said  plaintiff  hath  above 
thereof  complained  against  him  the  said  D. ;  and  this,  &c. :  Where- 
f(M^,  Sec. 

And  for  another  and  further  plea,  by  leave  he.,  the  said  D.  says,  8.  That  pit 
{actio  fiony)  because  he  says,  &cc.,  [as  in  the  last  plea  to  (a),  and  T^i^^VS^ 
then  proceed  as  follows,]  at  the  said  time  when  be.,  to  wit^  Sic.,  dflL?ina^erto 
did  cause  the  said  plaintiff  to  be  gently  seised  and  laid  hold  of  in  preyeot  him, 
order  to  prevent  his  so  going  on  board  the  said  hulk,  and  to  bring  ^li^^^^L. 
him  back  to  the  said  ship,  whereof  he  was  so  a  mariner  as  afore-  flog^  him  at 
said,  and  in  order  to  his  being  chastised  and  corrected  for  his  said  ill-  ^^^  conyenient 
behaiaor,  offence,  and  disobedience  of  orders  in  that  respect,  at  a  SjJJjiJS**!^" 
convenient  and  proper  time  for  that  purpose ;  but  the  said  D.  in  m  the  interim, 
fact  further  saith,  that  it  not  then  being  a  proper,  convenient,  or  usual 
Ume  according  to  the  ancient  custom  and  practice  used  at  «ea  in 
such  like  cases  for  correcdng  and  chastising  the  said  plaintiff  4ls 
aforesaid,  he  the  said  D.  as  such  captab  of  the  said  ship  aa  afbr^ 
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DisoBKDi-       said,  for  securing  the  said  plaintiff  in  order  to  his  being,  and  until 
BifCE.  jjg  should  be  so  chastised  and  corrected  as  aforesaid,  caused  him 

the  said  plaintiff  to  be  put  in  irons,  and  to  be  kept  and  continued  so 
in  irons  Irom  thence  until  a  proper,  convenient,  usual,  and  customary 
time  according  to  the  custom  and  practice  used  at  sea  in  such  like 
cases,  for  so  correcting  and  chastising  the  said  plaintiff  as  aforesaid, 
and  then  and  there,  to  unt^  at  such  proper  &x^.  time  for  that  pur- 
pose, that  is  to  say,  at  the  said  dme  when  &c.,  on  board  the  said 
ship,  ia  u^t^,  at  &lc.  aforesaid,  did  cause  the  said  plaintiff  to  be  strip- 
ped of  his  clothes  and  garments,  and  to  be  gently  tied,  laid  down, 
and  fastened,  for  the  purpose  of  his  receiving  such  chastisement 
and  correction  as  aforesaid,  and  did  then  and  there  accordingly 
gendy  and  moderately  chastise  and  correct  him  the  said  plaintiff 
for  his  said  ill-behavior,  offence,  and  disobedience  of  orders,  in  and 
on  board  the  said  ship,  by  then  and  there  gently  flogging  and 
causing  him  to  be  gently  flogged  for  the  same,  as  it  was  lawfiid  and 
right  lor  him  to  do  for  the  cause  aforesaid,  which  are  the  same 
trespass  in  the  introductory  part  of  this  plea  mentioned,  and  where- 
of the  said  plaintiff  hath  above  thereof  complained  against  him  the 
said  D. ;  and  this,  be. :  Wherefore,  &c.     9  Went  355. 

V.  Lawes. 

Pleas,  in  an  p^^^^^      jy^t  guiW, 

action  by  mar-  ^      •' 

iner    against    master   of  vessel.    1.    Not  guilty  to  the  whole  trespass. 

2.  Not  guUty,       As  to  the  force  and  arms  &cc.^  not  guilty. 

as  to  part- 
As  to  tiie  resi-      And  as  to  the  residue  of  the  trespass  aforesaid  above  complained 

due,  that  dfi.  of  by  the  said  plaintiff  in  his  said  declaration,  the  said  D.  says,  that 

^^^y^  the  said  plaintiff,  {actio  non^)  because  be  says,  that  at  the  time  and 

and  OB  that  place  when  and  where  the  trespass  aforesaid  is  above  by  the  said 

account  the  plaintiff  supposed  to  be  done,  the  said  plaintiff  was  a  mariner  on  board 

cMiwted'hS^  ^^®  ^"S  '  °  which  the  said  D.  was  then  and  there  master ;  that 
*  the  said  D.  at  the  time  and  place  aforesaid,  commanded  the  said 
plaintiff  to  keep  the  watch  upon  decky  and  to'  keep  a  good  look-out^ 
which  was  a  just  and  reasonable  connmand,  and  that  the  said  plain- 
tiff then  and  there  neglected  his  duty,  and  in  disobedience  of  the 
said  command,  l^  his  said  watch  on  aeck,  and  went  bdow,  and  went 
to  sleq^;  whereupon  the  said  D.  gently  laid  his  hands  upon  the  said 
plaintiff,  and  gave  him  moderate  and  reasonable  correction  for  dis- 
obedience to  his  command,  as  he  well  and  lawfully  might,  which  is 
the  whole  residue  of  the  trespass  aforesaid  above  by  the  said  plain- 
tiff complained  of;  and  this  the  said  D.  is  ready  to  verify  :  Where- 
fore, &c.,  and  that  his  reasonable  costs  may  be  adjudged  to  him. 

T.  Parsons. 

Plea,  in  an  ac-      Plea.     As  to  the  force  and  arms,  and  beating,  &c.,  not  guilty. 

tion  against 

master  of  a  vessel.    Not  guilty  to  part. 

residueTdiso-*^  And  as  to  the  residue  of  the  said  trespass,  the  said  D.  says,  the 
bedience  of  said  plaintiff,  (actio  non^)  because  he  says,  that  he  the  said  D.,  on 
lawf^com-v  jj^^^  j^i  gjQ^^  y^as  master  of  the  ship  called  &c.,  in  which  he  was 
SS?  account*"^  then  bound  on  a  voyage  from  fcc.  to  8ic. ;  and  that  the  said  plain- 
the  dft.  mode-  ti^  then  and  there  contracted  with  the  said  D.  to  ship  himself  as 

nitely  coirect- 

ed  him.  \ 
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cooper  and  seaman  on  boafd  said  ship  to  go  and  perform  said  voy-  Disobcdz- 
age  as  cooper  and  seaman  as  aforesaid,  and  engaged  during  the  *^^'^* 
said  voyage  fathfully  to  perform  the  duty  and  business  of  a  cooper 
and  seaman  as  aforesaid,  and  that  afterwards,  at  &c.,  on  d^c,  said 
ship  sailed  from  &c.  aforesaid,  on  the  said  voyage  with  the  said 
D.  as  master,  and  the  said  plaintiff  as  cooper  and  seaman  thereof  as 
aforesaid.  And  the  said  D.  further  says,  that  afterwards  on  the 
high  seas,  to  wit^  at  N.  aforesaid,  the  said  ship  being  then  and -there 
upon  the  said  voyage  in  manner  aforesaid,  the  same  D.  ordered  the 
same  plaintiff  to  go  up  and  pass  the  ear-ring  on  the  fore-top-gallant- 
yard  of  the  said  ship,  which  was  then  and  there  proper  and  neces- 
sary to  he  done  to  navigate  the  said  ship,  and  which  it  was  then 
and  there  the  said  plaintiff's  proper  business  and  duty  aforesaid  to 
have  done,  when  ordered  by  the  said  D.  as  aforesaid;  yet  the  said 
plaintiff  then  and  there  obstinately  refused^  to  do  the  same,  and  not 
regarding  the  performance  of  his  said  duty  and  business,  then  and 
there  disobeyed  said  D.'s  order  aforesaid  ;  whereupon  the  said  D. 
then  and  there,  as  well  to  compel  the  said  plaintiff  to  do  his  duty 
and  perform  his  business  aforesaid,  as  for  his  refusal  and  disobedi- 
ence aforesaid,  gave  the  said  plaintiff  moderate  and  due  correction^ 
by  striking  him  on  his  back  and  shoulders,  the  said  plaintiff  then 
and  there  having  clothes  on,  with  a  small  rope's-end,  the  same  being 
a  proper  and  customary  instrument  for  due  and  moderate  correc- 
tion in  such  cases,  a  reasonable  number,  to  witj  ten  times,  which 
the  said  D.  might  well  and  lawfully  do ;  which  aforesaid  beating  of 
the  said  plaintiff  by  the  said  D.,  for  the  cause  aforesaid,  is  the  same 
trespass  &»;.,  of  which  said  plaintiff  above  in  his  declaration  afore- 
said complains  against  the  said  D. ;  and  this  the  said  D.  is  ready 
to  verify  :  Wherefore  he  prays  judgment,  («  actio,)    T.  Parsons. 

Replication.     And  the  said  plaintiff  says,  that,  notwithstanding  RepHcation. 
any  thing  by  the  said  D.  above  in  pleading  alleged,  he  the  said  P^t.  did  it  of 
plaintiff  ought  not  to  be  precluded  from  having  and  maintaining  his      ^"^"^  wrong, 
action  aforesaid  against  the  said  D.  for  the  residue  of  the  trespass 
he.,  and  evilly  intreating  of  the  said  plaintiff  in  the  plaintiff's  decla- 
ration aforesaid  mentioned,  because  he  the  said  plaintiff  says,  that 
the  said  D.  at  the  time  and  place  mentioned  in  his  the  said  plain- 
tiff's declaration  of  his  own  proper  lorong,  and  without  such  cause 
as  the  said  D.  above  in  pleading  hath  alleged,  assaulted  he.  the  said 
plaintiff,  in  manner  and  form  as  he  hath  in  his  said  declaration  set 
forth  ;  and  this  he  prays  may  be  inquired  of- by  the' country.    Essex, 
1793,  Morse  v.  Jewett,  T.  Bradbttry. 

Plea,  to  an  ac- 

Plea.     As  to  the  force  and  arms  &c.,  not  guilty.  tion  broupfat 

by  a  manner 
against  a  master  of  vessel.    Not  guilty,  &c.,  as  to  part. 

And  as  to  the  residue  of  the  trespass  complained  of  by  the  said  ^-  .-^  *°^® 
plaintiff,  the  said  D.  prays  judgment,  if  the  plaintiff  his  action  afore-  pit.,  insaited 
said  thereof  against  him  ought  to  have  or  maintain,  because  he  says,  ^  disobeyed 
that  at  the  time  the  said  trespass  is  supposed  to  be  committed,  to  ^i'Sfe^ft?" 
vnt^  at  &c.,  he  was  master  and  commander  of  the  brigantine  L.,  for  as  master  of' 
a  voyage  there  already  commenced,  and  to  be  performed  from  said  the  vessel, 
fac.  to  he.,  and  back  again,  and  the  plaintiff  was  then  and  there  ^^ectod^. 
on  board  said  brigantine  as  mate  and  mariner  to  perform  the  said     -i 
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Disovxox- 

XKCK. 


RepHcatioD. 
Of  his  own 
wrong. 


Dbi:*nck  or 

POfSBfMOV* 

Plea.    That 
Ibe  ptt.  was 
making  noise, 
&c.,  m  the 
dft's  house, 
wherefore  the 
dit.  requested 
him  to  depart, 
and  upon  re- 
fusal gently 
remored  him. 


vojrage  under  the  oommand  of  the  said  D.  And  the  said  D.  itirdier 
avers/  that  during  the  perfenning  of  said  vo^age^  and  at  the  time 
said  trespass  is  supposed  to  be  done,  to  vntj  at  be.,  the  plaintifl^ 
against  bis  duty  as  mate  and  mariner  as  aforesaid,  charged  the  said 
D.  with  falsehood  ;  whereupon  the  said  D.  then  and  there  ordered 
the  plaintiff  to  leave  the  quarter-deck  of  said  brigandne,  on  which 
thev  the  said  D.  and  plaintiff,  then  and  there  were,  which  the  said 
plaintiff  refused  ;  whereupon  the  said  D.  then  and  there,  as  well  to 
correct  the  plaintiff  for  his  ill  manners  and  impudence,  as  to  cause 
him  to  leave  the  said  quarter-deck,  with  his  the  said  D.'s  hand  gent- 
ly put  the  plaintiff  off  the  said  quarterndeck,  as  he  the  said  D.  wdl 
and  lawfully  might  do,  which  putung  the  said  plaintiff  off  the  said 

3uarter-deck,  in  form  and  for  the  causes  aforesaid,  is  the  residue  of 
le  trespass  above  complained  of  by  the  plaintiff  in  his  writ  and 
declaration  aforesaid ;  apd  all  this  the  said  D.  is  ready  to  verily : 
Wherefore,  &c.,  if  &c.  T,  Parsons. 

Replication.  And  the  said  plaintiff  pays,  {predudi  non,)  not- 
withstanding any  matter  or  thing  before  alleged  by  the  said  D.  in  his 
plea  aforesaid,  because  he  the  plaintiff  says,  that  the  said  D.,  at  the 
time  mentioned  in  his  the  said  plaintiff's  declaration  aforesaid,  at 
he.,  with  force  and  arms,  assaulted,  beat,  bruised,  wounded,  and 
evil-intreated  the  plaintiff,  of  his  the  said  D/s  own  wrong,  and  with- 
out any  such  cause  as  is  alleged  in  his  plea  aforesaid ;  and  this 
he  prays  may  be  inquired  of  by  the  country.  Putnam  v.  Wi/er, 
Essex,  1785.  W.  Wetmor£. 

7.  Defence  of  Possession. 

Plea.  And  for  a  further  plea  in  this  behalf,  as  to  the  assauking  and 
ill-treating  the  said  plaintiff,  in  the  second  count  of  the  said  declaration 
mentioned,  above  supposed  to  have  been  committed  by  the  said  D.,  he 
the  said  D.,  by  like  leave  be.  says,  {actio  nany)  because  be  saitfa,  that 
he  the  said  D.,  before  and  at  the  time  when  &cc*,  in  the  said  second 
count  of  the  said  declaration,  was  lawfully  possessed  of  a  cert^  mes- 
suage or  dwelling-house  with  the  appurtenances,  situate  he.,  at  he, 
and  'being  so  thereof  possessed,  the  said  plaintiff  just  before  the  said 
time  when  he.,  to  wttj  on  he.,  in  the  said  second  count  of  the  sakl 
declaration  mentioned,  unlawfully  entered  into  the  said  messuage  or 
dwelling-house,  and  then  and  there  made  a  great  noise  and  disturb- 
ance therein,  and  thereby  then  and  there  gready  disturbed  and  dis- 
quieted tbe  said  D.  in  the  peaceable  and  quiet  possession,  use,  and 
occupation  of  his  said  messuage  or  dwelling-house,  whereupon  he 
the  said  D.  then  and  there  requested  the  said  plaintiff  to  cease 
his  said  noise  and  disturbance,  and  to  go  and  depart  from  and  out 
of  the  said  messuage  or  dwelling-house,  to  do  which  be  the  sakl 
plaintiff  then  and  there  wholly  refused,  and  stayed  and  continued 
in  the  said  messuage  or  dwelling-house,  making  and  continuing  sudi 
his  noise  and  disturbance  therein ;  whereupon  die  said  D.,  at  the 
said  time  when  he.,  gently  laid  his  hands  upon  the  said  plamtiff  in 
order  to  remove,  and  did  then  and  there  gendy  remove  the  saki 

Elaintiff  from  and  out  of  the  said  messuaee  or  dwelling-house,  as  he 
iwfully  might  do  for  .the  cause  aforesaid,  which  are  the  same 
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saulting  and  ill-treating  the  said  plaintiff  in  the  said  second  count  of  Dbfence  of 
the  said  declaration  mentioned,  whereof  the  said  plaintiff  hath  above  ^ossesbion. 
complained  against  him  the  said  D. ;  and  this  he  is  ready  to  verify  : 
Wherefore  he  prays,  fcc.     9  Went.  20. 

Plka.      Not  guihy.  Plea,  to  the 

And  for  further  plea  in  this  behalf,  as  to  the  assaulting,  beating,  not  guil^^ 
and  seising,  and  laying  hold  of  the  said  plaintiff  by  the  collar  in  the  2.  Thatthedft. 
first  count  of  the  said  declaration  mentioned,  the  said  D.,  by  leave  was  possewed 
&c.,  says,  X^<^^io  now,)  because  he  says,  before  and  at  the  said  ^^y^h  there 
time  when  &tc.,  he  the  said  D.  was  lawfully  possessed  of  a  certain  was  a  brick 
close  or  parcel  of  land,  called  &c.,  situate,  lying,  and  being  near  &ic.,  wall,  which 
in  &c.,  and  of  a  certain  brick  waU  then  and  there  standing  and  IJjSw'd^^n 
being  in  the  said  close  of  the  said  D. ;  and  the  said  D.  being  so  fee,  and  the 
possessed  of  the  said  close  and  of  the  said  brick  wall  as  aforesaid,  ^^'  molHter* 
the  jsaid  plaintiff,  at  the  said  time  when  fcc,  with   force  and  arms  u"&c*,* ^Vre- 
wrongfully,  and  against  the  will  of  (he  said  D.,  took  down,  pulled  vent  him. 
down,  and  destroyed  the  said  wall  of  the  said  D.,  and  was  taking  down,  • 
pulling  down,  and  destroying  the  said  wall  of  the  said  D.,  and  taking 
and  carrying  away  the  bricks  and  other  materials  thereof,  whereupon 
the  said  D.  then -and  there  requested  the  said  plaintiff  to  forbear  and 
desist  from  any  farther  taking  down  and  destroying  the  said  brick 
wall  of  the  said  D.,  and  taking  and  carrying  away  the  bricks  and 
other  materials  thereof,  but  the  said  plaintiff  then  and  there  refused 
to  forbear  or  desist  therefrom,  and  then  and  there  continued  so  tak- 
ing down,  pulling  down,  and  destroying  the  said  wall  of  the  said  D., 
and  taking  &^.,  the  bricks  and  other  materials  thereof;  whereupon 
the  said  D.  at  the  said  time  when  &:c.,  there  gently  laid  his  hands 
upon  the  said  plaintiff,  and  gently  laid  hold  01  the  said  plaintiff  by 
the  collar,  in  order  to  prevent  and  hinder  him  from  taking  down, 
pulling  down,  and  destroying  the  said  wall  of  the  said  D.,  and  taking 
and  carrying  away  the  bricks  and  other  materials  thereof,  as  it  was 
lawful  for  him  the  said  D.  to  do,  which  is  the  same  assaulting  &c., 
in  the  said  first  count  of  the  said  declaration  mentioned  ;  without  this, 
that  the  said  D.  is  guilty  of  assauhing  &;c.,  at  &c.,  or  elsewhere,  than 
in  the  said  close  of  the  said  D.,  called  &c.,  situate  S^c,  near  &c. ;  and 
this,  fee. :  Wherefore,  &c.     9  Went.  34.  G.  Bond. 

Plea.     As  to  the  force  &c.,  not  guilty,  ^^'   ^^^ 

And  as  to  that  assault  and  beatings  the  same  D.  says,  {actio  non,)  2.  As  to  the 
because  he  says,  that  before  the  said  time,  when  the  trespass  is  beating  &c., 
supposed  to  be  done,  one  A.  A.  was  seised  of  one  close  containing  ^^VjJi**  P®*' 
eleven  acres  of  land,  called  S^c.,  with  the  appurtenances,  in  be.  ^osefora^ 
aforesaid,  in  his  demesne  as  of  fee,  and  being  so  thereof  seised,  be-  term  of  yean, 
fore  the  said  time  when  &tc.,  to  wit,  on  &c.,  at  &c.  aforesaid,  de-  *°^  *?  P^'- 
mised  the  said  close  with  the  appurtenances  to  the  said  D.,  to  have  and  the  dft.  * 
to  him  from  the  same  feast  to  the  end  of  the  term  of  five  years  then  requested  him 
next  ensuing,  and  fully  to  be  completed  ;  by  virtue  of  which  demise,  ^^  hls'refiisaf 
the  said  D.  was  and  yet  is  thereof  possessed,  (a)  and  says,  that  before  the  dft.  genUy 
the  said  time  when  &c.,  the  plaintiff  entered  into  tlie  close  aforesaid,  lu<>  U>  han6a 
and  then  and  there  broke  the  hedge,  which  surrounds  the  same  ^j^^^J^'to 
close ;  wherefore  tlie  said  D.,  at  t]ie  said  time  when  &c.,  came  to  depart,  &c. 

(a)  It  would  have  been  sufficient  for  the  pit.  to  have  declared  that  she  was  lawfkiUy  pos- 
sessed of  the  close  &c.,  without  showing  by  what  title.     2  Salk.  648. 
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Dbfemcx  or  the  plaintiff  then  being  in  the  close  aforesaid,  and  there  requested 
poisBssioir.  jjjjjj  j|jg  plaintiff  to  depart  from  tiie  same  close,  and  not  do  any  fur- 
ther damage  in  that  clos(e,  and  the  plaintiff  refused  to  depart  from 
that  close ;  wherefore  tlie  said  D.,  at  the  said  time  when  kc.,  gendy 
laid  his  hands  upon  the  plaintiff  to  cause  him  to  depart  from  his  said 
close,  which  said  coming  to  the  plaintiff,  and  laying  the  hands  of  the 
said  D.  upon  the  plaintiff,  in  form  aforesaid,  and  for  the  cause  afore- 
said, are  the  same  assault  and  battery  of  the  plaintiff,  whereof  the 
plaintiff  above  complains  against  the  said  D.  ^  and  this  he  is  ready 
to  verify  :  Wherefore  he  prays  judgment,  fac. 

Replication.  Replication,     And  the  plaintiff  says,  {preclvdi  non^)  because 

wrwig.^^*^       he  says,  that  the  said  D.,  on  the  day  and  year  above  said,  with  force 

and  arms,  of  his  own  proper  injury,  and  without  the  cause  by  hiai 

the  said  D.  above  in  pleading  alleged,  upon  him  the  plaintiff  at  be. 

aforesaid,  made  an  assault,  and  him  beat,  wounded,  and  ill-treated, 

so  that  he  despaired  of  his  life,  contrary  to  the  peace  of  our  lard 

Comraoa-         ^^  ^^g^  (^)  ^^  ^^^  plaintiff  above  complains  against  him  ;  and  this 

wealth.  he  prays  may  be  inquired  of  by  the  country,  be.     Rast.  612  b. 

Plea.  As  to         Plea.     As  to  the  force  &c.,  not  guilty. 

part,  not  guilty.  ^ 

And  the  said  D.,  for  further  plea,  as  to  the  assaulting  and  beating 
diie^'^t^t*  'u*'  ^^  ^^^  plaintiff  in  the  said  declaration  mentioned,  and  above  sup- 
was'inthedia^fl.  posed  to  be  done,  by  leave  of  the  Court  here,  saith,  {actio  non,) 
house  behav-  because  he  saith,  that  before  the  said  time  when  be.,  and  also  at  the 
lad^'the'^^dft^^'  ^^'^  ^'"^®  when  &c.,  he  the  said  D.  was  possessed  of  a  dwelling- 
turned  him  house  with  the  appurtenances',  in  the  county  of  be,  and  that  the 
^^^'  plaintiff,  at  the  said  time  when  be,  with  force  and  arms,  against  the 

will  of  the  said  D.,  entered  into  the  said  dwelling-house  of  the 
said  D.,  and  then  and  there  behaved  himself  rudely  and  disorderly 
in  the  said  dwelling-house  of  the  said  D.,  and  hindered  and  obstruct- 
ed the  said  D.  in  the  peaceable  possession  of  the  said  dwelling-house, 
whereupon  the  said  D.  then  and  there  requested  the  plaintiff  to  de- 
part from  his  said  dwelling-house,  which  the  plaintiff  then  and  there 
refused  to  do,  but  continued  in  the  said  dwelling-house  of  the  said 
D.  against  the  will  of  the  said  D.,  and  continued  to  behave  himself 
rudely  and  disorderly  in  the  said  dwelling-house  of  the  said  D.,  and 
to  hinder  and  obstruct  the  said  D.  in  the  peaceable  possession  of  his 
said  dwelling-house,  and  thereupon  the  said  D.  at  the  said  time  when 
&c.,  gently  laid  his  hands  upon  the  plaintiff  to  put  the  plaintiff  out  of 
the  said  dwelling-house,  and  did  then  and  there  put  the  said  plaintiff 
out  of  the  said  dwelling-house,  as  it  was  lawful  for  him  to  do  on  the 
occasion  aforesaid ;  and  the  said  D.  saith,  that  if  any  injury  then 
and  there  happened  to  the  plaintiff,  it  was  for  the  reason  and  on  the 
occasion  aforesaid,  which  are  the  same  assaulting  and  beating  of  the 
plaintiff  in  the  said  declaration  mentioned,  whereof  the  plaintiff  above 
complains  against  the  said  D. ;  without  thisj  that  the  said  D.  is  guilty 
of  the  said  assaulting  and  beating  of  the  plaintiff  at  be.,  or  else- 
where, than  in  the  said  dwelling-house  of  the  said  D.  in  the  said 
county ;  and  this,  be. :  Wherefore,  be.  R.  Aston. 

Replication.  Replication.     And  the  plaintiff,  as  16  the  said  plea  of  the  said 

De  injuria  sua   D.,  as  to  the  assauking  and  beating  of  the  plaintiff  in  the  said 
^^  ^'  declaration  mentioned  above  done,  says,  (predudi  noUy)  because  he 
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says,  that  the  said  D.,  at  the  said  time  when  &c.,  of  bis  own  wrong,  Dxpencs  or 
and  without  the  cause  by  him  in  the  said  plea  alleged,  upon  the  'otsssHow. 
plaintiff  at  &c.  aforesaid,  made  an  assault,  and  then  and  there  beat 
the  plaintiff,  in  manner  and  form  as  the  plaintiff  hath  above  thereof 
complained  against  him ;  and  this  .he  prays  may  be  inquired  of  by 
the  country.    MSS.  [G.]  109. 

Plea.     As  to  the  force  and  arras  &c.,  not  guilty.  ?^f|'*  ^®* 

And  as  to  the  residue  of  the  trespass  and  assault  above  supposed  9  rp  «^ 
to  be  done,  the  said  D.  saith,  {actio  non,)  because  he  saith,  that  for  assauit'^it^ 
before  the  time  when  the  said  trespass  and  assault  are  supposed  to  tery,& wound- 
be  done,  and  at  the  said  time  when  fcc.,  he  the  said  D.  was,  and  *°S»  *^|^  dft. 
yet  is  lawfully  possessed  of  one  close  called  A.,  with  the  appurte-  wagon  in  pit's, 
nances,  in  &c.,  and  that  before  Ahe  time  when  &c.,  to  tvit,  on  the  close,  and  re- 
day  and  year  aforesaid,  in  the  declaration  aforesaid  above  specified,  an^u^^Sr* 
the  plaintiff,  of  his  own  wrong,  and  against  the  will  of  him  the  said  ter  manus  tm- 
D.,  into  that  close  in  and  upon  the  possession  of  him  the  said  D.,  powuit, 
thereof  entered,  and  witli  a  certain  wagon,  and  certain  horses  draw- 
ing that  wagon  through  and  over  the  said  close  would,  and  endeav- 
oured to  pass,  subverting  the  soil  of  the  said  close  with  the  wheels 
of  the  said  wagon,  and  doing  damage  thereby  to  him  the  said  D., 
upon  which  he  the  said  D.,  at  the  said  time  when  8a;.,  came  to  the 
plaintiff,  then  being  in  the  said  close  as  aforesaid,  and  then  and  there 
requested  the  plaintiff,  that  he  would  depart  out  of  the  said  close, 
and  not  do  any  further  damage  in  that  close,  and  the  plaintiff  would 
not  depart  out  of  the  said  close,  and  refused  to  depart,  and  would 
not  further  recede  therefrom ;  wherefore  he  the  said  D.  then  and 
there  gently  laid  his  hands  upon  tlie  plaintiff  to  cause  him  the  plain- 
tiff to  depart  from  the  close  aforesaid,  which  is  the  same  residue  of 
the  trespass  and  assault  aforesaid,  whereof  the  plaintiff  above  com- 
plains ;  tmihout  this^  that  the  ^aid  D.  is  guilty  of  the  said  trespass 
and  assault  at  H.  aforesaid,  or  any  where  else  out  of  the  said  close 
10  C.  aforesaid ;  and  this,  &c. :  Wherefore,  &c. 

Replicatioit.     And  the  plaintiff,  as  to  the  said  residue  of  the  Replication, 
trespass  and  assault  above  as  aforesaid  done,  saith,  {precludi  nan,)  p^^fJ'i^' 
because  he  saith,  that  the  said  entry  of  him  the  plaintiff  into  the  way.over  Uie 
close  aforesaid  with  the  wagon  and  horses  aforesaid  drawing  that  wid  close,  and 
wagon  at  the  time  when  &c.,  was  in  and  by  and  through  a  certain  witho^utcaSe, 
way  in  the  same  close  (a)  used  and  enjoyed  by  permission^  and  that  &c. 
he  the  plafntiff  was  then  and  there  in  the  ^^ame  way,  and  not  out  of  (a)  The  editor 
that  way,  with  the  wagon  and  horses  drawing  that  wagon,  and  peace-  ^^^l^^^*^ 
ably  passing  through,  until  the  said  D.,  moved  by  a  sudden  passion,  serves  on  this, 
then  and  there,  to  trtt,  the  day  and  year  abovesaid  in  the  dcchra-  |<  that  the  entry 
tion  aforesaid  above  specified,  of  his  own  wrong,  upon  him  the  ^o^g^^^er- 
plainiiff,  in  the  said  close  at  C.  aforesaid,  made  an  assault,  and  him  mUsione  usi- 
the  plaintiff  with  a  certain  great  stick  then  and  there  violently  and  tat.etgaois,;*' 
vehemently  struck  upon  his  head,  and  with  divers  strokes  beat  and  5^^^  "  whe- 
ill-treated  him,  so  that  his  life  was  despaired  of,  which  is  the  same  ther  it' was  not 
residue  of  the  trespass  and  assanh,  whereof  he  above  complains ;  »  way  by  pre- 
withaut  this,  that  the  said  D.  then  and  there  gently  laid  his  hands  £e%eport' 
upon  him  the  plaintiff,  as  the  said  D.  in  pleading  thereof  hath  alleged ;  (i  Ld.  Raym. 
and  this,  &c. 2  Wherefore,  siqce  the  said  D.  hath  acknowledged  ^^l,**^** 

Ent.  111. 
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DcFENCBor    the  residue  of  the  trespass  and  assault  aforesaid ,  he  the  plaintiflr 
possssaioN.     prays  judgment,  and  his  damages,  by  occasion  of  the  residue  of  the 

same  trespass  and  assault  aforesaid,  to  be  adjudged  to  him,  &c. 

3  Ld.  Raym.  1 10,  J 12. 

Note. — The  defeadaDt  demurred  to  this  replication,  because  it  was 
dofible,  and  added  a  traverse,  when  the  defendant  liad  acknowledged  the 
trespass,  and  it  was  a  traverse  on  a  traverse.  But  the  Court  adjudged  the 
replication  good,  and  said,  "  that  where  a  traverse  is  taken  to  a  material 
point,  there  a  traverse  cannot  be  taken  on  ji  traverse;  but  where  the 
'  first  is  not  material,  there  a  second  traverse  may  be  taken."  Another 
exception  was  taken,  that  the  replication  was  a  departure  from  the  declara- 
tion ;  for  the  declaratic^n  is  of  an  assault  &c.  at  H.,  and  the  replication 
Admits  that  it  was  at  T.  But  the  Court  were  of  opinion,  that  it  was  good  ; 
for  the  action  was  transitory ;  and  in  such  case,  if  the  defendant  makes  it 
local  by  his  plea,  the  plaintiff  may  vary  in  bis  replication  either  in  time  or 
place,  and  it  will  be  no  departure.  Ancl  Powell  J.  was  of  opinion,  that  la 
this  case  the  plaintiff  might  also  have  replied  de  ton  tort  dtmeme^  because 
the  title  of  the  land  did  not  come  in  question.     1  Ld.  Raym.  ISO. 

Plea.  As  to  Plea.     And  the  said  D.  comes  &:c.,  and  as  to  the  force  and 

part,  not  guil-    ^ixms^  and  as  to  whatever  is  against  the  peace,  and  as  to  the  whole 

trespass  complained  of  by  the  plaintiff  in  his  declaration,  excepting 

the  supposed  assaulting  and  beating  him,  he  the  said  D.  says  be  is 

not  guilty  ;  and  thereoi  puts  himself,  &c. 

2.  As  to  re«-  And  as  to  the  residue  of  the  trespass  above  complained  of  by  the 
edlato  the  *'  ^^'^  plaintiff  in  his  said  declaration,  the  said  D.  prays  judgment,  if 
dft's  house,  &  he  the  said  plaintiff  his  action  aforesaid  thereof  against  him  ought  to 
foln'^d**'*!!  ^^^^  ^^  maintain,  because  he  says,  that  long  before  the  time  when 
pushed  hirn^  *  ^^®  trespass  aforesaid  is  supposed  to  be  committed,  to  wit,  on  &lc., 
out.  at  &c.,  one  A.  B.  was,  and  ever  since  has  been^  and  now  is  seised 

in  his  own  demesne  as  of  fee,  of  the  northeasterly  lower  room  witli 
its  privileges  and  appurtenances,  of  a  certain  dwelling-house  there 
bounded  &;c.,  and  the  same  A.  B.  thereafterwards,  to  toit,  an  tlie 
same  day,  demised  the  said  northeasterly  room  of  said  house  with 
its  privileges  and  appurtenances  to  the  said  D.,  to  have  and  to  bold 
to  him  so  long  as  it  should  please  both  the  said  A.  B.  and  D. ;  and 
that  by  force  of  said  demise,  the  said  D.  then  was,  ever  since  hath 
been,  and  now  is  possessed  of  said  room  with  its  privileges  and  ap- 
purtenances. And  the  said  D.  further  says,  that  before  the  time  io 
which  the  supposed  trespass  is  alleged  to  be  committed,  and  after 
said  demise,  the  said  plaintiff  entered  into  said  room  without  the 
said  D's.  license,  and  there  remained  treading  on  the  floor  thereof, 
and  doing  damage  there  to  the  time  in  which  said  supposed  trespass 
is  alleged  to  be  committed  ;  for  which  cause  the  said  D.,  at  tlie  time 
when  the  supposed  trespass  is  alleged  to  be  committed,  went  to  the 
plaintiff,  he  being  tlien  in  said  room  there  doing  damage,  and  re- 
quested him  to  depart  out  of  said  room,  and  to  do  no  further  damage 
there,  which  the  said  plaintiff  then  and  there  refused  to  do ;  where- 
fore the  said  D.,  at  the  time  when  fac.,  gently  put  his  hands  upon 
the  said  plaintiff  to  put  him  out  of  said  room,  which  coming  to  the 
^  said  jplaintiff,  and  putting  his  the  said  D's.  hands  in  form  sJoresaid, 
*  and  lor  the  cause  aforesaid,  is  the  same  assault  and  battery  of  the  said 
plaintiff  of  which  the  plaintiff  above  complains ;  and  this  he  is  ready 
&c. :  Wherefore  he  prays  judgment,  (si  actio.)  T.  Parsons. 
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Plea.     And  as  to  the  residue  of  the  trespass  and  assauh  8UfH  Dbfxitcb  or 
posed  to  be  done,  the  said  D.  says,  {actio  norty)  because  he  says,  ^©•"■■■loW' 
that  at  the  time  when  &c.,  he  the  said  plaint!^  and  one  B.,  then  and  Plea,  that  ph. 
still  the  wife  of  the  said  plaintiff,  were  fighting  together  at  fee.,  and  ^e'le'^h&j! 
the  said  plaintiff  on  that  occasion  being  in  great  anger,  on  the  said  and  dft.  parted 
B.  his  wife,  then  and  there  made  an  assauh,  and  would  have  beaten,  ^^°^' 
wounded,  and  evil-intreated  her ;  whereupon  the  said  D.,  to  keep 
the  peace,  and  to  cause  the  said  plaintiff  and  B.  to  desist  from  their 
fighting,  and  lest  the  said  plaintiff  should  do  any  further  damage  to  the 
said  B.  in  his  said  anger,  at  the  said  time  when  &c.,  gently  laid  his 
hands  on  the  said  plaintiff  there,  and  prevented  the  said  plaintiff 
from  doing  any  further  damage  to  the  said  B.,  as  it  was  ]awful  for 
him  to  do ;  and  the  said  D.  on  that  occasion  in  keeping  the  peace  of 
the  Commonwealth  in  form  aforesaid,  a  little  spoiled  and  tore  the 
coat  and  garment  of  the  said  plaintiff  in  rescuing  the  said  B.  from 
the  said  plaintiff's  anger,  and  by  defence  of  the  said  B.,  and  against 
the  win  and  intention  of  the  said  D. ;  and  this  he  is  ready  to  verify : 
Wherefore,  Sec.     Bohun,  494. 

Plea.     And  as  to  the  residue  of  the  trespass  and  assault  sup-  piea,  that  the 
posed  to  be  done,  the  said  D.  says,  {actio  non,)  because  he  says,  pit-  trespassed 
that  at  &c.,  and  long  before  the  said  D.  and  E.  were,  and  now  are  ck>te *and*thc 
seised  in  fee  simple  to  them  and  their  heirs  in  common  and  undi-  dft  requested 
vided  of  a  certain  close  situate  in  &c.,  and  then  were,  and  now  are  *"™  ^  depart, 
lawfully  possessed  of  the  same  close  as  tenants  in  common,  and  at  fj^°^e  dft. 
the  same  time  they  the  said  D.  and  E.  being  so  lawfully  seised  and  gently  laid  his 
possessed  of  said  close,  the  saicf  plaintiff,  against  the  will  and  without  "^^  ^^  ?*'•» 
the  consent  of  the  said  D.  and  E.,  or  either  of  them,  came  upon  ^^^  JJfdSiere- 
said  close  with  an  ox-cai-t  and  four  oxen,  and  was  there  subverting  upon  the  dft. 
the  soil  thereof,  treading  down  and  destroying  the  grass  there  being  defended  him- 
and  growing  ;  whereupon  tlie  said  D.  and  E.  then  and  there  ordered  "*  '    ^' 
the  said  plaintiff  to  go  off  and  leave  the  said  close  with  the  said  cart 
and  oxen,  which  the  said  plaintiff  then  and  there  refused  ;  where- 
upon the  said  D.  gently  laid  his  hands  upon  the  said  plaintiff  to  turn 
and  remove  him  out  of  the  said  close,  as  he  well  and  lawfully  might, 
for  the  preservation  thereof  and  of  the  grass  then  and  there  grow- 
ing.    And  (he  said  D.  further  says,  that  immediately  upon  his  lay- 
ing his  hands  upon  the  said  plaintiff  in  form  aforesaid,  and  for  the 
cause  aforesaid,  the  said  plaintiff  did  then  and  there  assault  him  the 
said  D«,  and  him  would  have  beaten,  wounded,  and  evil-intreated, 
wherefore  the  said  D.  did  then  and  there  defend  himself  against  the 
said  plaintiff,  and  so  if  any  damage  happened  to  the  said  plaintiff,  it 
was  from  the  proper  assault  of  him  the  said  plaintiff,  in  form  afore- 
said committed,  and  in  defence  of  him  the  said  D,,  which  is  the 
same  trespass,  fcc. ;  and  this  he  is  ready,  &c. :  Wherefore,  &c. 

Plea.    And  as  to  the  assaulting  the  plaintiff,  and  beating,  abusing,  Pl«a. »»  de- 
and  ill-treating  him,  and  with  the  said  stick  giving  him  and  striking  g^^n,  ST' 
him  several  blows  &c.,  the  said  D.  says,  that  he,  af  the  time  when  subsUtution  of 
&c.,  was  lawfully  possessed  of  and  in  a  certain  close  called  &c.,  at  «w»^ict-  ma- 
&c.,  and  being  so  possessed,  ilie  plaintiff,  at  the  said  time  when  &c.,  I^^f^^t  ' 
toith  force  and  arms  and  loith  a  strong  handy  as  much  as  in  him  lay,  entered  into 

the  dft's.  house 
with  force  and  arms  and  a  strong  hand,  whereupon  the  pit.  rcfisted  and  repiXUd  hvmt  &c. 
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did  Attempt  and  endeavour  forcibly  to  break  into  and  enter  the  said 
close  of  the  said  D.,  and  would  have  broken  into  and  entered  die 
said  close,  without  the  said  D's.  license  and  against  his  will ;  where- 
upon the  said  D.,  being  in  the  said  close,  and  seeing  the  said  attempt 
and  endeavour  of  the  plaintiff,  did  then  and  there  resiit  and  oppose 
such  entrance  into  said  close,  and  upon  that  occasion  did  then  and 
there  defend  his  possession,  as  it  was  lawful  for  him  to  do,  and  that 
if  any  damage  or  injury  then  and  there  happened  to  the  plaintiff,  it 
was  In  the  defence  of  the  possession  of  the  said  close ;  and  this  the 
said  D.  is  ready  to  verify  :  Wherefore,  &c.     8  T.  R.  78. 

Note. — It  ^as  objected  to  in  this  plea,  that  a  battery  in  defence  of  poc- 
senion  can  only  be  pleaded  by  way  of  moUiter  manus  impontUf  and  that 
even  in  tbe  case,  where  the  defendant  resists  a  forcible  entry  ^c,  he  most 
plead,  that  be  parvum  JlageUum  mper  querenlem  moUiUr  impoiuiL  I  Ld. 
Raym.  62 ;  Cro.  Car.  138.  Bat  the  Court  were  of  opinion,  that  the  plea 
was  good ;  and  Lord  Kenyon  said,  a  party  may  resist  force  by  force  in  de- 
fence of  his  possession,  if  necessary ;  if  the  resistanc^e  be  excessiye,  the 
plaintiff  may  show  it  by  new  assignment.  And  Lawrence  J.  said,  the 
general  form  of  pleading  certainly  has  been  as  the  plaintiff's  counsel  con- 
tend ;  and  on  this  g^und  the  defendant  ought  not,  in  the  first  instance,  to 
begin  with  striking  the  plaintiff^  but  the  law  allows  him  either  in  defence 
of  his  person  or  possessions  to  lay  his  hand  on  the  plaintiff,  and  then  he  may 
say,  if  any  further  mischief  ensued,  it  was  in  consequence  of  the  plaintiff^ 
own  act ;  so  that  the  battery  follows  from  the  resistance.  But  it  does  not 
necessarily  follow,  from  any  thing  stated  in  this  plea,  that  the  defendant 
did  more  than  gently  lay  his  hands  upon  the  plaintiff  in  tbe  first  instance, 
and  if  not,  this  plea  may  stand  consistently  with  the  authorities.  Weaver 
y.  Bush,  8  T.  R.  78.  See  Salk.  641 ;  2  Lutw.  1481 ;  Com.  Dig.  Plead. 
(3  M.  17.) 

It  was  formerly  holden  in  some  authorities,  that  in  assault  and  battery  a 
justification  in  defence  of  possession,  should  show  a  title  to  the  place,  and 
that  it  was  not  sufficient  to  allege,  that  the  defendant  was  lawfully  po^eued 
thereof.  R.  Mod.  846;  Com.  Dig.  Plead.  (3  M.  16.)  But  the  contra^ 
rule  seems  now  established  as  law,  that  in  Trespass  it  is  sufficient  to  justify 
under  possession,  if  the  title  does  not  come  in  question ;  and  therefore  in 
assault  and  battery,  and  justification  of  defence  of  poMession,  (2  Lutw.  1496,) 
in  Trespass  quare  clatuum  fregU^  and  plea,  defect  ofYences,  f  Telr.  74,)  and 
Trespass  for  taking  cattle,  goods,  &c.,  damage  feasant,  (2  Salk.  643 ;  2  Mod. 
70 ;  3  Mod.  132,)  it  is  sufficient  for  the  defendant  to  plead,  that  be  was 
lawfully  possessed  of  the  close^  6lc.  See  2  East,  212;  2  Bos.  &  PnlL  361, 
note  (a.)    Com.  Dig.  Plead.  (3  M.  16,  17.) 

If  there  be  actual  force,  a  man  may  use  actual  force  in  defence  of  his 
possession,  without  a  request  to  depart ;  but  if  there  be  only  force  in  law, 
he  cannot.  Salk.  641.  But  a  man  cannot  plead,  that  he  threw  atones  mol- 
liter  against  a  trespasser,  to  remoye  him.  2  Roll.  548, 1.  45.  Nor  justify  a 
wounding,  by  a  moUiter  numttf,  &c.  Lutw.  1436 ;  1  Roll.  19 ;  Com.  Dig. 
Plead.  (3  M.  16.)  And  a  plea  of  moUiter  manus  impofcift,  in  order  to  turn 
the  plaintiff  out  of  the  defendant's  house,  where  she  continued  against  hit 
will,  is  no  answer  to  a  charge  against  the  defendant  for  striking  the  plain- 
tiff repeated  blows,  and  knocki^  her  down.     8  T.  R.  299. 
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Plea.  Andlhe  said  D.  comes  and  defends  the  force  and  injuiy, 
when  8zx^.,  and  says,  that  he  is  in  no  wise  guilty  of  the  premises  in 
manner  and  form  whereof  the  said  A.  A.  and  B.  his  wife  abo^e 
thereof  complam  against  him ;  and  thereof  be  puts  himself  upon 
the  country. 
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Aod  the  said  D.,  by  leare  of  the  Court  here  for  that  purpose  first  DAirsifCB  of 
had  and  obtained,  for  further  plea  saitb,  that  as  to  the  said  assault  ^^^^^^""^ 
on  the  said  B.  in  the  said  declaration  above  mentioned,  and  supposed  T^  ^  J^'* 
to  bo  done  by  the  said  D.,  (actio  non,)  because  he  says,  that  he  ^"^  Jid'wifo 
the  said  D.,  at  the  time  when  &c.,  was  possessed  of  several  loaves  Dotjniiit^.tnd 
of  bread,  to  wit^  of  20  loaves  of  bread  at  the  Hay  aforesaid,  and  'l?^?*,***!J!{fo 
being  so  possessed  thereof,  the  said  B.,  at  the  said  time  when  Sec.,  attempted  to 
with  force  and  arms  threw  down  several  of  the  said  loaves  of  bread,  throw  the  dfft. 
and  dirtied  the  same,  to  uni^  ten  of  the  said  loaves  of  bread,  which  *^^  ^^ 
the  said  D.  then  and  there  picked  up,  and  the  said  B.  thereupon  upon  the  dft. 
with  force  and  arms  then  ana  there  again  attempted  to  throw  down  pntly  laid  his 
the  said  loaves  of  bread  into  the  dirt ;  whereupon  the  said  D.,  in  pJJ?3^^jJe*to 
defence  of  his  said  bread,  then  and  there  prevented  the  said  B.  prevent  it. 
from  throwing  down  again  the  said  loaves  of  bread  by  gently  laying 
his  hands  upon  her,  as  it  was  lawful  for  him  to  do ;  which  is  the 
said  assault  on  the  said  B.  of  which  the  said  A.  A.  and  B.  his  wife 
have  above  complained  against  him  ;  and  this  he  is  ready  to  verify  : 
Wherefore,  &c.  J.  Lawson. 

Replication.     And  the  said  A.  A.  and  B.  his  wife,  as  to  the  RepUcetion, 
said  plea  of  the  said  D.  last  above  pleaded,  as  to  the  said  assault  ***2!on*»  stS^ 
on  the  said  B.,  say,  (prec/iu/t  non,)  because  they  say,  that  at  the  erected  in  m 


to  a  certain   market-house   called   the  new  market-house  in  the  /a)  *' Common 

said  town,  for  all  manner  of  persons  to  pass  and  repass  on  foot  ^^^^y*" 

at  all  times  at  their  will  and  pleasure.     And  the  said  A.  A-  and 

B.  further  say,  that  the  said  D.,  before  the  said  time  when  &c., 

to  wUf  the  same  day  and  year  aforesaid  in  the  said  declaration 

mentioned,  at  the  town  of  the  Hay  aforesaid,  had  put  and  placed 

the  said  loaves  of  bread  in  the  said  plea  of  the  said  D.  mentioned, 

upon  a  certain  stall  in  the  said  way,  just  at  and  between  the  said 

two  posts,  and  kept  and  continued  the  said  stall,  with  the  said  loaves 

of  bread  thereon,  in  the  said  way  from  thence  until  and  at  the  said 

time  when  &c.,  and  thereby  stopped  and  obstructed  the  said  way, 

so  that  persons  could  not  pass  along  the  same  way  from  the  said 

highway  to  the  said  market-house  in  so  convenient  a  manner  as  they 

then  and  there  ought  to  have  done,  to  the  common  nuisance  and 

damage  of  all  the  subjects  of  our  lord  the  now  king  (6)  then  using  (J)"Citi«eoe 

the  said  way ;  whereupon  the  said  B.,  in  order  to  remove  the  said  monwed^.'* 

obstruction  and  to  open  the  said  way,  then  and  there  was  about  to 

remove,  and  was  then  and  there  removing  the  said  stall  and  bread 

out  of  the  said  way,  as  it  was  lawful  for  her  to  do  ;  and  thereupon 

the  said  D.,  at  the  said  time  when  be.,  of  his  own  wrong,  at  the 

Hay  aforesaid,  made  an  assault  on  the  said  B.,  whilst  she  was  so 

removing  the  said  stall  and  bread  out  of  the  said  way  as  aforesaid, 

in  manner  and  form  as  the  said  A.  A.  and  B.  have  above  complained 

against  him  ;  and  this,  &lc.  :  Wherefore,  &c.  J.  Ford. 

Rejoinder.     And  the  said  D.  rejoins,  that  before  the  said  time  Rejoinder,  thai 
when  dM5.,  the  said  D.  had  not  placed,  nor  did  place  the  said  stall  ^ troctodto 
in  the  said  way  at  or  between  the  said  two  posts  in  the  said  replica-  ni^  way. 
Am  mentioned ;  without  this^  that  the  said  stall  with  the  said  loaves 
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DsFxircB  OF   of  bread  thereon  was  in  the  said  way  at  the  said  time  vrtien  &c.,  in 
t>&oPKRTr.      manner  and  form  as  the  said  A.  A-  and  B.  have  in  their  replication 
above  alleged  ;  and  this,  Szic. :  Wherefore,  &c.  J.  Lawson. 

Surrejoinder,         SuRREJOiNDEK.     And  the  said  A.  A.  and  B.  say,  as  before,  that 

****'  ^^  t^^    *^®  ^^'^  ^^^'  ^"^^^^  ^^^  ^^*^  loaves  of  bread  was  on  the  said  way  at 

^^y.     ^^  the  said  time  when  &c.,  in  manner  and  form  as  they  have  above  in 

their  said  replication  alleged  ;  and  this  they  pray  may  be  inquired  of 

by  the  country.     Gibbon  et  ux.  v.  Potoell^  Mich.  T.,  19  Geo.  2. 

MSS.  [G.]  104,  106.  J.  Ford. 

Wea.  Not  Plea.     Not  guilty. 

And  for  further  plea,  as  to  the  said  assaulting,  beating,  and  evtliy- 
2«  '^**f'^  intreating  the  said  B.,  in  the  said  declaration  mentioned,  and  above 
iMded  whfel-  Supposed  to  have  been  committed  by  the  said  D.,  he  the  said  !>., 
barrow,  and  by  leave  of  the  Court  here,  for  that  purpose  first  had  and  obtained, 
pit's,  wife  sayg^  (^adio  no»,)  because  he  says,  that  he  the  said  D.,  before  the 
on  the  trundle,  ^^^  ^^^^  when  &;c.,  and  at  the  said  time  when  &x;.,  was  possessed 
and  prevented  of  a  certain  wheelbarrow  as  of  his  own  wheelbarrow,  and  being  so 
itfirom wheel-  thereof  possessed,  the  said  D.,  before  the  said  time  when  8ic.,  and 
^n  moikier  ^^  the  said  time  when  &c.,  was  wheeling  the  said  wheelbarrow,  the 
tnontw  unpo-  same  being  then  loaded  with  ashes,  in  order  to  convey  away  the  said 
'*'^'  ashes  into  the  public  street,  called  &cc.,  in  Szx;.,  and  that  whilst  the 

said  D.  was  so  wheeling  the  s&id  wheelbarrow  as  aforesaid,  and 
just  before  the  said  time  when  &c.,  the  said  B.,  of  her  own  wrong, 
came  and  obstructed  the  said  D.  in  the  wheeling  of  the  said  wheel- 
^  barrow,  by  then  and  there  sitting  down  upon  the  trundle  of  the  said 

wheelbarrow,  and  thereby  hindered  its  procedure ;  whereupon  the 
said  D.  then  and  there  civilly  requested  the  said  B.  to  get  off  from 
the  said  trundle  of  the  said  wheelbarrow,  and  to  permit  the  said  D. 
to  wheel  along  the  said  wheelbarrow,  to  do  which  the  said  B.  then 
and  there  wholly  refused  ;  whereupon  the  said  D.,  in  order  to  turn 
the  said  B.  off  from  the  said  trundle  of  the  said  wheelbarrow,  at  the 
said  time  when  &£c.,  gently  laid  his  hands  on  the  said  B.  so  sitting 
on  the  said  trundle  of  the  said  wheelbarrow,  and  gently  pushed,  shoved, 
removed,  and  turned  the  said  B.  off  from  the  said  trundle  of  the  said 
wheelbarrow,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid, 
and  in  so  doing  the  said  wheelbarrow  was  then  and  there  overturned 
in  the  said  pushing,  shoving,  and  removing  of  the  said  B.  from  off 
the  trundle  of  the  said  wheelbarrow,  and  thereby  some  of  the  ashes, 
with  which  the  said  wheelbarrow  was  so  loaded,  did,  against  the  will 
of  the  said  D.,  then  and  there  fall  against  and  upon  the  said  B., 
which  are  the  said  assaulting,  beating,  and  evilly-treating  the  said  B. 
in  the  said  declaration  mentioned,  whereof  the  said  A.  A.  and  B. 
have  above  complained  against  the  said  D. ;  and  this,  inc. :  Where- 
fore, &rc. 

RepBcation.  REPLICATION.     And  the  said  A.  A.  and  B.,  as  to  the  plea  of  the 

^ro^Si"^'*"  said. D»  by  him  above  secondly  pleaded,  as  to  the  said  assaulting, 
^  P    •  beating,  and  evilly-treating  the  said  B.  in  the  said  declaration  men- 

tioned, and  above  committed  by  the^said  D.,  {predvdi  no»,}  because 
they  say,  that  the  said  D.  on  See.,  at  &c.  aforesaid,  of  his  own 
wrong,  and  without  the  cause  by  the  said  D.  in  his  said  second  plea 
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above  alleged,  assaulted,  beat,  and  evilly-tresrted  the  said  B.,  in  Defewce  of 
manner  and  form  as  the  said  A.  A.  and  B.  have  complained ;  and 
this  they  pray  may  be  inquired  of  by  the  country.    MSS.  [G.]  1 10. 
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will  be  against  him;  for  altogether  it  makes  but  one  cause  or  justificatioi 
8  Co.  67.  And  therefore,  if  defendant  does  not  prove  that  plaintiff^s  wife 
wrongfully  obstructed  him,  or  if  the  plaintiffs  prove  their  properly  in  the 
entry,  and  consequently  the  obstruction  lawful,  I  should  think  they  will 
have  a  verdict.  And  as  this  is  an  action  for  an  assault  and  battery,  it  will 
come  in  issue  under  this  replication  of  the  plaintiff's,  whether  the  wife's 
obstruction  was  such  as  would  justify  the  assault.  In  the  same  manner  as, 
where  son  assault  is  pleaded  to  an  action  for  a  battery  and  wounding,  the 
like  replication  would  put  in  issue  whether  the  plaintiff's  assault  was  suffix 
cient  to  excuse  the  defendant  as  to  the  battery  and  wounding.  1  Sid.  246  ; 
1  Keb.  884.  And  therefore,  if  the  plaintiffs  make  out  an  exclusive  title  to 
the  passage,  the  defendant  had  no  right  to  come  there,  and  then  the  ob- 
struction being  lawful,  the  assault  was  committed  of  the  defendant's  own 
wrong."    MSS.  [G.]  UO.    .  J.  Yates. 

Plea.     And  for  further  pica  as  to  the  assaulting  of  the  plaintiffi  P)f&>  that  dft. 
in  the  first  count  of  the  said  declaration  mentioned,  and  imprisoning  ^'°^  tvro*doU 
him,  and  keeping  and  detaining  him  in  prison  there  for  twelve  hours,  lars,  pit.  took 
part  of  the  said  space  of  time  in  the  said  first  count  of  the  said  dec-  them  offdft's 
laration  mentioned^  and  above  supposed  to  have  been  committed  ^^j^®'  away^** 
by  the  said  D.,  he  the  said  D.,  by  leave  of  the  Court  here,  for  tiiis  with  them,  to 
purpose  first  had  and  obtained,  says,  {actio  non,)  because  he  says,  prevent  which 
that  he  the  said  D*,  at  the  said  time  when  &tc.,  was  lawfully  possess-  maBushnposa- 
ed  of  $2y  which  were  ttien  lying  and  being  on  a  certain  table  of  him  it,  and  kept 
the  said  D.,  and  being  so  thereof  possessed,  he  the  plaintiflT,  at  the  ^If^J^^^iiver. 
said  time  when  S^c,  wrongfully  took  up  the  said  $2  of  the  said  D.  ed  them  to  dft. 
into  the  possession  of  him  the  plaintiff,  he  the  plaintiff  then,  and 
there  being  an  entire  stranger  and  unknown  to  the  said  D.,  and  kept 
and  detained  the  same  from  the  said  D.,  without  the  leave,  license, 
and  against  the  will  of  the  said  D.,  and  was  then  and  there  going 
away  with  the  said   $2,  whereupon  the  said  D.  then  and  there  re- 
quested the  plaintiff,  so  being  an  entire  stranger  and  wholly  unknown 
to  the  said  D.  as  aforesaid,  to  deliver  the  same  to  the  said  D.,  to  do 
which  the  plaintiff  then  and  tliere  refused,  and  was  at  the  said  time 
when  &c.,  about  to  go  and  depart  away  from  the  said  D.  with  the 
said  ^2,  without  the  leave  or  license,  and  against  the  will  of  the 
said  D.  5  whereupon  the  said  D.  then  and  there  gently  laid   his 
Tiands  on  the  plaintiff,  to  prevent  him  the  plaintiff  from  going  away 
from  him  the  said  D.  with  the  said  $2  of  the  said  D.,  and  to  detain 
and  stop  him  the  plaintiff  until  the  plaintiff  had  delivered  the  said 
$2  of  the  said  D.  to  him  the  said  D.,  and  did  then  and  there  de- 
tain and  keep  the  plaintiff  for  the  space  of  twelve  hours,  part  of  the 
said  time  in  the  said  declaration  mentioned  in  that  behalf,  the  plain- 
tiff not  having  during  all  that  time  delivered  to  the  said  D.  the  said 
$2,  of  him  the  said  6.,  as  he  lawfully  might  do  for  the  cause  afore- 
said, which  &c. ;  and  this,  fac. :  Wherefore,  fcc.     Warren  v.  Jenk- 
ins, MSS.  [G.]  119-  .         W.  Ambler. 

Plea.     As  to  the  coming  with  force  and  arms,  &c.,  not  guilty.  ^'**;,^^g*^^^ 

And  as  to  the  residue  of  the  said  trespass  above  supposed  to  be  of  a  vessel,  in- 
to which  pit. 
attempted  to  enter  forcibly,  and  the  dft.  reslstecUiim,  fcc. 
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123. 


Replication, 
that  the  pit 
was  senrant  of 
one  A.  A.  and 
as  such  at- 
tempted peac- 
ably  to  enter, 
in  order  to  de- 
mand toll, 
whereupon  dft. 
assaulted  him 
of  his  own 
wrong ;  with  a 
traverse,  that 
the  plaindfi  at- 
tempted to  en- 
ter into  the 
▼essel/orctft/y. 
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done,  the  saidD.  saith,  {actio  non^  because  he  saith,  that  the  plain- 
tiff, at  the  said  time  the  said  trespass  is  above  supposed  to  be  com- 
mitted, at  &^.  aforesaid,  was  possessed  of  and  in  a  certain  vessel 
or  keel,  with  the  tackle,  apparel,  and  furniture  thereto  belonging,  as 
of  bis  own  proper  vessel  or  keel,  with  the  tackle,  apparel,  and  fur- 
niture thereof,  to  mty  at  &c.  aforesaid,  which  said  vessel  or  keel,  at 
the  said  when  &c.,  was  loaded  with  corn  and  other  merchandise  of 
very  great  value,  and  was  then  riding  at  her  moorings  in  the  river 
B.,  at  &c.,  and  the  said  D.  being  so  possessed  thereof,  and  at  the 
said  time  when  8z^.,  being  in  and  on  board  the  same  vessel,  the 
plaintiff,  at  the  said  time  when  &c.,  with  force  and  arms,  and  with 
a  strong  hand,  did  attempt  and  endeavor,  as  much  as  in  him  lay, 
forcibly  to  enter  into  and  come  on  board  the  said  vessel  or  keel  of 
the  said  D.,  and  would  have  entered  into  and  come  on  board  of 
the  ^aid  vessel  without  the  license  and  against  the  will  of  the  said 
D. ;  whereupon  the  said  D.,  being  then  in  atld  on  board  the  said 
vessel  or  keelj  and  seeing  the  said  attempt  and  endeavor,  did  then 
and  there  resist  and  oppose  such  the  entrance  of  the  plaintiff  into 
and  on  board  of  the  said  vessel  or  keel,  and  did  on  that  occasion 
defend  the  possession  of  his  said  vessel  or  keel,  and  of  the  corn  and 
other  merchandise  in  the  same,  as  it  was  lawful  for  him  to  do. 
And  the  said  D.  further  says,  that  if  any  damage  or  harm  then  and 
there  happened  to  the  plaintiff,  it  was  in  defence  of  the  possession 
of  the  said  D.,  of  the  said  vessel  or  keel,  and  of  the  cord  and  other 
merchandise  loaded  in  and  on  board  of  the  same  ;  and  this,  &c. : 
Wiierefore,  &c. 

Replication.  And  the  plaintiff,  as  to  the  said  plea  of  the  said 
D.,  as  to  the  residue  of  the  said  trespass  above  done,  above  plead- 
ed in  bar,  saith,  (predudi  non,)  because  he  saith,  that  he  the  plain- 
tiff, at  the  said  time  when  &c.,  and  long  before,  was  the  retained 
servant  of  one  A.  A.,  who  claimed  to  have  a  certain  loll  for  all  corn 
brought  in  any  keel  or  vessel  into  the  said  river  of  B.,  within  &c., 
and  there  riding  at  her  moorings,  by  virtue  of  a  demise  heretofore 
made  to  him  thereof  by  one  C.  C.  in  his  lifetime,  to  mty  at  &c. 
aforesaid,  and  the  plaintiff,  as  servant  of  die  said  A.  A.,  and  by  his 
command,  at  the  said  time  when  &c.,  at  &c.  aforesaid,  was  going 
m  a  peaceable  and  quiet  manner  to  enter  in  and  on  board  the  said 
vessel  or  keel,  then  riding  at  her  moorings  in  the  said  river,  within 
&c..  to  wtt,  at  &c.  aforesaid,  and  then  loaded  with  corn  and  other 
merchandise  as  aforesaid,  to  ask,  demand,  and  receive  said  toll  for 
the  said  corn  so  on  board  her,  and  ther€(Uppn  the  said  D.,  imme- 
diately on  seeing  the  plaintiff  coming  towartJi^Ao  said  vessel  or 
keel,  of  his  own  wrong,  at  the  said  time  when  &c,  with  force  and 
arms,  there  made  an  assault  upon  him  the  pfeintiff,  and  did  then 
and  there  beat,  wound,  and  evilly  treat  him,  in  manner  and  form  as 
the  plaintiff  hath  above  complained  against  him ;  without  this,  that 
the  plaintiff,  with  force  and  arms  and  vvith  a  strong  hand,  did  attempt 
and  endeavor  forcibly  to  enter  into  and  come  on  board  the  said 
vessel  or  keel  of  the  said  D.,  in  manner  and  form  as  the  said  D. 
hath  in  pleading  in  tliat  behalf  above  alleged :  ^nd  this,  &c.  : 
Wherefore,  &c.  £•  Bootle. 
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Rejoinder.     And  the  said  D.  saith,  that  the  plaintiff,  with  force  Derncb  or 
and  arms,  and  with  a  strong  hand,  did  attempt  and  endeavor  for-  "•»fp*J»TY- 
cibly  to  enter  into  and  come  on  board  liie  said  vessel  or  keel  of  Seiintiff^n- 
the  said  D.,  in  manner  and  form  as  the  said  D.  haih  in  pleading  deavored  to^"*' 
in  that  behalf  above  alleged  5  and  of  this  he  puts  himself  upon  the  ent^f  »nto  the 
country,  &c.     Trinity  T.,  17  and  18  Geo.  2;   Roll.  840.     MSS  ^XwreS^ 
£G.]  154. 

Plea.     As  to  the  comins  with  force  and  arms  &c.,  not  guilty,  flea,  that  the 

°  ,  ,  hound  WM 

And  as  to  the  residue  of  the  trespass  aforesaid,  (actio  non,)  be-  hailed  to  dft,   - 
cause  he  says,  that  one  A.  A.,  at  &c.,  long  before  the  said  time  5efvored*\'o^"* 
when  &c.,  was  possessed  of  a  certain  hound,  as  of  his  own  proper  take  the  hound 
goods,  and  he  being  so  thereof  possessed  at  &c.,  long  before  the  ^^^y,  wad 
said  time  when  &c.,  delivered  the  same  hound  to  the  said  D.  for  defendant  r?* 
safe  custody,  by  which  the  said  D.  became  possessed  thereof.     And  sisted,  &c 
the  said  D.  further  says,  that  the  plaintiff,  at  the  said  time  when  &:c., 
in  and  upon  the  said  D.  made  an  assault,  and  the  dog  or  hound 
aforesaid  from  the  custody  and  possession  of  him  the  said  D.  en- 
deavored to  take  and  carry  away ;  wherefore  the  said  D.  then  and 
there  defended  himself  and  the  dog  or  hound  aforesaid  against  the 
plaintiff,  so  that  the  plaintiff  should  not  take  or  carry  away  the  same 
dog  or  hound  from  the  custody  or  possession  of  the  said  D.,  and  for 
the  preservation  of  his  possession  of  the  same  dog  or  hound  ;  and  so 
the  evil,  if  any  then  and  there  happened  to  the  plaintiff,  was  from 
the  proper  assault  of  him  the  plaintiff,  and  in  defence  of  the  said  D. ; 
and  this  he  hs  ready  to  verify :  Wherefore,  &z;c. 

Replication.     {De  injuria  sua  propria,)  Replication. 

Of  his  own 
wrong. 

9.  For  Crimes. 

Plea.     And  for  further  plea  in  this  behalf,  as  to  the  making  the  For  chimm. 
said  assault  upon  the  plaintiff,  and  beating  and  ill-treating  him,  and  f^^Vp^SSi"'' 
imprisoning,  and  keeping  and   detaining  him  in  prison  for  the  said  ^^^^^    xhat 
space  of  time  in  the  said  first  count  of  the  said  declaration  mentioned,  defendant  was 
above  supposed  to  have  been  committed  by  the  said  D.,  the  said  D.  by  EoJ^^^d^tif^ 
leave  fac,  (actio  non^)  because  he  says,  that  he  the  said  D.,  long  plaintiff  made 
before  and  at  the  said  time  when  &.C.,  was  lawfully  possessed  of  a^ffreat^noise 
and  in  a  certain  dwelling-house,  with  the  appurtenancpa,  situate,  Jyij^^fo^Uie 
and  being  in  a  certain  public  street  called  &c.,  and  beitig  so  thereof  ^fi^  charged 
possessed,  he  the  plaintiff,  a  little  before  the  said  time  when  Jtc.,  the^watehmen 
to  unty  on  the  same  day  and  year  in  the  first  count  of  the  said  dec- 
laration mentioned^  in  the  night-time  of  that  day,  with  force  and 
arms  came  to  tlie  door  of  that  house,  and  then  and  there  with  great 
force  and  arms  and  violence  knocked  at  the  door  of  the  said  house 
of  the  said  D.,  and  the  plaintiff  then  and  there  having  no  lawful  oc- 
casion to  go  into  the  said  house,  and  no  lawful  occasion  to  speak 
and  converse  with  any  person  then  in  rhe  said  house,  and  having  no 
right  to  demand  entrance  into  the  ^aid  house,  then  and  there  made 
a  great  noise,  riot,  and  disturbance,  before  and  at  the  door  of  the 
said  house  of  the  said  D.,  to  the  great  annoyance  and  disturbance  of 
the  said  D.  anJ  his  family,  and  against  the  peace  of  &c. ;   and 
thereupon  the  said  D.  tlien  and  tliere,  at  the  said  time  when  &c.. 
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Fob  cRnoEs.  (he  the  plaintiff  so  then  and  there  remaining  and  contifiuing  before 
the  said  door  of  the  said  house  of  the  said  D.,  and  making  such 
noise,  riot,  and  disturbance,  and  so  being  there  in  breach  of  the  said 
peace,)  charged  A.  A.,  he  the  said  A.  A.  being  then  and  there  duly- 
assigned  to  keep  watch  there  during  tliat  night,  to  take  the  care  and 
custody  of  the  plaintiff,  in  order  to  carry  him  before  some  one  of 
his  majesty's  justices  of  the  peace,  assigned  to  keep  the  peace  of 
our  said  lord  the  king  in  and  for  the  county  of  &cc.,  and  also  to  hear 
&c.,  and  other  misdemeanors  committed  within  the  said  coun^,  to 
be  by  such  justice  dealt  with  according  to  law ;  and  thereupon  the 
said  A.  A.,  so  being*  assigned  to  keep  the  watch  as  ^foresaid,  then 
and  there  took  charge  of  the  plaintiff,  and  then  and  there  took,  car- 
ried, and  conducted  the  plaintiff  in  custody  before  B.  B.  Esq.,  then 
and  there  being  one  of  his  majesty's  justices  aforesaid  assigned  to 
keep  the  peace  &c.,  and  to  hear  ^.,  to  be  examined  touching  and 
,  concerning  his  said  offence  and  breach  of  the  king's  peace,  and  on 
that  occasion  the  plaintiff  remained  so  hnprisoned  lor  a  short  space 
of  time,  to  wit,  for  the  short  space  of  three  hours,  and  until  the 
plaintiff  afterwards,  to  wit,  on  the  same  day  &C.,  was  by  due  course 
of  la\y  discharged,  which  are  the  same,  &^. ;  and  this,  &c. :  Where- 
fore, &c. 

2.  That  plain-  And  for  further  plea,  as  to  the  making  the  said  assault  &c.,  by 
tiff  was  making  Jike  leave  8tc.,  {octio  non,)  because  he  says,  that  the  said  plaintiff^  a 
street'and  the  '^^^^  before  the  said  time  when  Sic.,  to  wit,  on  the  same  day  &c., 
dft.  charged  a)  in  the  Said  first  count  of  the  said  declaration  mentioned,  in  the  night- 
conatabie  with  time  of  that  day,  at  a  late  hour  of  that  night,  between  the  hours  of 
eleven  and  twelve  o'clock,  made  a  great  riot,  noise,  and  disturbance 
in  the  said  street  called  hc.,'to  wit,  at  &c.,  to  the  great  annoyance 
and  disturbance  of  tbe  said  D*  and  his  neighbors  there,  and  against 
the  peace  of  our  said  sovereigi^  lord  the  now  king,  he  the  said  D. 
being  present  and  seeing  the  same,  he  the  plaintiff  then  and  there 
continuing  and  remaining  in  the  said  street,  called  &c.,  and  making 
such  riot,  noise,  and  disturbance,  and  so  being  there  in  breach  of  tbe 
said  peace,  charged  A.  A.,  he  the  said  A.  A.  being  then  and  there 
dulv  assigned  to  keep  watch  there  during  that  night,  to  take  the  care 
and  custody  of  the  plaintiff,  in  order  to  carry  him  before  some  one 
of  his  majesty's  justices  of  the  peace,  assigned  to  keep  the  peace  of 
our  said  lord  the  king  in  and  for  the  county  of  &c.,  and  also  to  hear 
&c.,  and  other  misdemeanors  committed  within  the  said  county,  to 
'AX  ^  A^^  3"Stice  dealt  with  according  to  law ;  and  thereupon  the 
said  A.  A.,  so  being  assigned  to  keep  the  watch  as  aforesaid,  then 
and  there  took  charge  nf  the  plaintiff,  and  then  and  there  took,  car- 
ried, and  conducted  the  plaintiff  in  custody  before  B.  B.  Esq.,  then 
and  there  being  one  of  his  majesty's  justices  aforesaid,  assigiied  to 
keep  the  peace  &c.,  and  to  heat  &c.,  to  be  examined  touchine  and 
concerning  his  said  offence  and  breirch  of  the  king's  peace,  and  on 
that  occasion  the  plaintiff  remavied  so  imprisoned  for  a  short  space 
of  time,  jo  mt,  for  the  space  of  three  hours,  and  until  the  plaintiff 
afterwards,  to  wit,  on  the  same  day  &c,  was  by  due  course  of  law 
discharged,  which  are  the  same,  &c. ;  and  iliis,  &c. :  Wherefore, 
&c.     9  Went.  344,  846.  F.  Bclleb. 

Note— It  has  been  doubted,  whether  a  private  penon  can  justify  an  im- 
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prisonmaiit  for  a  riot  or  affray.    But  in  this  case,  which  was  tried  before  Fo&  crimes. 
be  Gray  C.  J.,  Trinity  term,  1774,  the  verdict  on  the  justification  was  giv* 
en  for  the  defendant,  and  the  Chief  Justice  said,  that  the  defendant  did  right 
to  justify.     9  Went.  346. 

Plea.    Notguflty,  ^^, 

And  for  further  plea,  as  to  the  assauking  the  plaintiff,  in.the  first  2.  That  pit. 
count  of  the  said  declaration  mentioned,  and  imprisoning  him,  and  w^*^®.*^^ 
keeping  and  detaming  him  m  prison  for  the  said  space  of  time  m  the  of  the  peace, 
said  first  count  of  the  said  declaration  mentioned,  above  supposed  to  on  suspicion  of 
have  been  committed  by  the  said  D.,  he  the  said  D.,  by  leave  of  be.,  ^"^^'^y* 
saith,  {actio  nouj)  because  he  saith,  that  long  before  the  said  time  when 
8z:c.,  to  iffity  on  &c.,  some  person  or  persons  to  the  said  D.  unknown, 
bad  feloniously  stolen,  taken,  and  carried  away  a  silver  mug  of  him  the 
said  D.,  of  a  large  value,  to  wit^  of  the  value  of  £5,  firom  and  out  of 
the  dwelling-house  of  him  the  said  D.,  to  witj  at  &c.  And  the  said 
D.  further  saith,  that  he  the  said  D.,  before  and  at  the  said  time 
when  ticc.,  and  long  afterwards,  to  wit^  during  all  the  time  that  the 
plaintiff  remained  imprisoned  as  aforesaid,  had  great  reason  to  sus-- 
pect,  and  did  suspect  the  plaintifF  to  have  been  concerned  in  the 
felonious  stealing,  taking,  and  carrying  away  the  said  silver  mug, 
and  the  plaintiff  being  at  the  said  time  when  &zx;.,  found  in  &c.,  to 
wit,  at  Sic.,  he  the  said  D.  did  therefore,  at  the  said  time  wh^n, 
to  wit,  &c.,  on  be,  at  &zx;.,  take  and  cause  to  be  taken  him  the 
plaintiff,  and  did  carry  and  convene,  and  caused  to  be  carried  and 
convened  him  the  plaintiff  in  custody  before  one  A.  A.  Esq.,  then 
and  from  thence  hitherto  and  still  being  one  of  the  justices  of  be., 
assigned  to  keep  the  peace  of  &c.,  in  and  for  the  said  county  of 
&c.,  and  also  to  hear  and  determine  divers  felonies,  trespasses,  and 
other  misdeeds  committed  in  the  said  county,  to  be  examined  by 
and  before  the  said  justice  touching  and  concerning  the  said  offence, 
and  to  be  dealt  with  according  to  law.  And  the  said  D.  further 
saith,  that  the  plaintiff  was  then  and  there,  to  wit^  on  be.,  being  at 
the  same  time  when  &c.,  to  witj  at  &c.,  examined  by  and  before 
the  said  justice,  and  on  such  examination  was  then  and  there  com- 
mitted by  the  said  justice  to  the  prison  of  be.,  commonly  called 
be.,  to  vjvt,  at  be,  for  further  examination  at  a  future  time  touch- 
ing and  respecting  the  aforesaid  offence,  and  on  that  occasion  he 
the  plaintiff  was  necessarily  and  unavoidably  kept  and  detained  in 
custody  for  the  cause  aforesaid  for  the  time  aforesaid,  until  he  was 
discharged  for  want  of  due  proof  of  his  having  been  guilty  of  the 
said  offence,  to  wit,  at  &c. ;  which  are  the  said  assaulting  the  plain- 
tiff in  the  said  first  count  of  the  said  declaration  mentioned,  and  the 
imprisoning  him,  and  keeping  and  detaining  him  in  prison  for  the 
said  space  of  time  in  the  said  first  count  of  the  said  declaration 
mentioned,  whereof  the  plaintiff  hath  above  thereof  complained 
against  him  the  said  D. ;  and  this,  be. :  Wherefore,  be.  9  Went. 
339.  ^         J.  Morgan. 

Plea.-  And  the  saidD.  and  E.  come  and  defend  the  force  and  piea.   As  to 
injury  when  be.,  and  as  to  the  coming  with  force  and  arms,  and  P^<  <^ 
every  thing  that  is  against  the  peace  of  this  Commonwealth,  and  also  8^^* 
as  to  all  the  trespass  aforesaid,  except  the  assaulting,  beatins,  im- 
prisoning, and  keeping  and  detaining  the  plaintiff  in  prison  tor  the 
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And  as  to  (he 
lesidue,  that 
pit.  feloniously 
entered  the 
house  of  the 
dft,  and  the 
dfl.  secured 
him  in  custo- 
dy, &c. 


Fob  GRxifxs.  space  of  four  hours,  parcel  of  the  said  four  days  in  the  said  decla« 
raCioQ  abovementioned,  by  them  the  said  D.  and  E.  above  suppos- 
ed to  have  been  committed,  they  the  said  D.  and  £.  say,  that  they 
are  in  no  wise  guilty  thereof,  as  the  plaintiff  above  thereof  com- 
plains against  them }  and  of  this  they  put  themselves  upon  their 
country. 

And  as  to  the  assaulting,  beating,  imprisoning,  and  keeping  and 
detaining  the  plaintiff  in  prison  for  the  space  of  four  hours,  parcel  of 
the  said  four  days  in  the  said  declaration  abovementioned,  by  them 
the  said  D.  and  E.  above  supposed  to  have  been  committed,  they 
the  said  D.  and  £.  say,  (actio  nan,)  because  they  say,  that  before 
the  said  time  when  the  said  trespass,  assault,  and  imprisoment  are 
above  supposed  to  have  been  committed,  and  also  at  the  said  time 
when  &z;g.,  he  the  said  D.  was  possessed  of  and  in  a  certain  dwell- 
ing-house with  the  appurtenances  situate  at  Stc.  aforesaid,  and  at  the 
said  time  when  &c.,  was  in  the  peaceable  quiet  possession  of  the 
said  dwelling-house ;  and  the  said  D.  so  being  possessed  thereof, 
the  plaintiff,  before  the  said  time  when  &£c.,  to  wit,  on  &c.,  between 
the  hours  of  &;c.,  in  the  night  of  the  same  day  with  force  and  arms 
&c.,  at  &c.  aforesaid,  feloniously  broke  and  entered  the  said  dwell- 
ing-faouse,  and  then  and  there  secrected  and  concealed  himself 
therein  ;.  whereupon  the  said  D.,  and  the  said  E.,  as  servant  of  the 
said  D.  and  by  his  command,  then  finding  the  plaintiff  in  the  said 
dwelling  so  concealed  there  as  aforesaid,  for  the  preservation  of 
said  dwelling-house  and  of  the  lives  of  the  said  D.  and  E.  then 
dwelling. therein,  and  in  order  to  secure  the  plamtiff  and  bring  him 
to  justice  for  the  cause  aforesaid,  then  and  there  gendy  laid  their 
hands  upon  him  the  plaintifi^  and  took,  held,  and  detained  him  in 
their  custody  for  the  space  of  four  hours,  as  it  was  lawful  for  them 
to  do ;  and  this  they  are  ready  to  verify :  Wherefore  they  pray 
judgment,  if  &c. 

Replication,  And  the  plaintiff,  as  to  the  said  plea  of  them  the 
'  said  D.  and  E.,  as  to  the  trespass  aforesaid,  in  assaulting,  heztin^j 
imprisoning,  and  keeping  and  detaining  him  the  plaintiff  in  prison 
for  the  space  of  four  hours,  pafcel  of  the  said  four  days  in  the  said 
declaration  abovementioned,  by  them  committed,  above  pleaded  in 
bar,  saith,  {predudi  non,)  because  he  says,  that  the  said  D.  and 
E.,  on  kc.  aforesaid,  of  their  own  wrong,  and  without  the  said 
cause  by  them  above  alleged,  upon  him  the  plaintiff,  at  &c.  afore- 
said, did  make  an  assauh,  and  did  then  and  there  beat,  imprison, 
and  keep  and  detain  him  in  prison  there,  against  the  will  of  the 
plaintiff,  without  any  reasonable  cause,  and  against  the  laws  and  cus- 
toms of  this  realm,  for  the  said  space  of  four  hours,  parcel  of  the 
said  four  days,  as  the  plaintiff  above  thereof  complains  against  them; 
and  this  he  prays  may  be  inquired  of  by  the  country,  Sic.  Plead. 
Ass.  496,  497. 

Plea,  that  pit.  Plea.  And  as  to  the  making  the  said  assault  upon  the  plaintifi^ 
^ad  •*ojJ»  and  imprisoning  her,  and  keeping  and  detaining  her  in  *pi*ison,  as  in  the 
uDd  ike  dft.  ^^'^  ^'"^^  count  of  the  said  declaration  is  mentioned,  above^supposed 
carried  her  be-  to  have  been  done  by  the  said  D.,  he  the  said  D.,  by  leave  &c*, 
foreajusu^of  ggyg^  (^^^  yj^^)  bccausc  he  says,  that  the  plaintiff,  a  little  before 


'Replication. 
Of  their  own 
wrong. 


ON  THE  PERSON.  567 

the  said  time  when  Sic.,  had  with  force  and  arms  feloniously  taken  Foe  ciukss. 
and  carried  away  divers  large  quantities  of  feathers  of  great  value, 
to  witj  of  the  value  of  twenty  shillings,  of  and  belonging  to  the  said 
D.,  and  at  the  said  time  when  &c.,  was  taking  and  carrying  away 
the  same ;  wherefore  the  said  D.,  at  the  said  time  when  8z;c.,  gently 
laid  his  hands  upon  her  the  plaintiff,  and  being  late  at  night,  kept, 
detained,  and  imprisoned  her  until  the  morning,  in  order  to  carry 
and  convey  her  before  one  or  more  of  his  majesty's  justices  assign- 
ed to  keep  the  peace  in  and  for  the  said  county,  and  also  to  hear 
'and  determine  divers  trespasses,*  felonies,  and  other  misdemeanors 
committed  within  the  said  county,  to  be  there  dealt  with  according 
to  law,  and  then  and  there  kept,  detained,  and  imprisoned  the  plain- 
tiff until  the  morning,  the  same  being  a  reasonable  time  for  that  pur- 
pose ;  and  the  plaintiff  was  thereupon  carried  and  conveyed  before 
A.  A.  and  other  persons  to  the  said  D.  unknown,  his  majesty's  jus- 
tices assigned  to  keep  the  peace  in  and  for  the  said  county  of  &;c., 
and  also  to  hear  and  determine  divers  felonies,  trespasses,  and  other 
misdemeanors  committed  within  the  said  county,  to  be  examined 
and  interrogated  touciiing  and  concerning  the  felony  last  aforesaid, 
and  to  be  deak  with  according  to  law,  as  it  was  lawful  for  him  to 
do  for  the  cause  last  aforesaid ;  and  the  plaintiff  was  thereupon  be- 
fore the  said  justices,  and  by  the  said  justices  interrogated-  and  ex- 
amined touching  and  concerning  the  said  felony,  and  remained 
under  such  examination  a  reasonable  time,  until  the  plaintiff  was  in 
due  course  of  law  discharged  and  set  at  liber^,  which  is  the  same 
assault  of  the  said  plaintiff  in  the  first  count  oi  the  said  declaration 
mentioned,  and  imprisoning  and  detaining  her  as  therein  mentioned, 
whereof  the  plaintiff  harh  above  complained  against  him  the  said 
D. ;  and  this  &c  :  Wherefore,  &c.     9  Went.  332. 

J.  Graham. 

Plea.     And  for  further  plea  in  this  behalf,  as  to  the  said  assault-  J'^^**^**^  ^^' 
ing  the  plaintiff  in  the  said  first  count  of  the  said  declaration  men-  horse,  fee,  and 
tioned,  and  imprisoning  the  plaintiff,  and  keeping  and  detaining  him  he  suspected 
in  prison  for  the  said  space  of  time  in  the  said  first  count  mentioned,  *^  carried  Wm 
above  supposed  to  have  been  committed  by  the  said  D.,  he  the  said  before  a  justice 
D.,  by  leave  &c.,  says,  {actio  non,)  because  he  saith,  that  before  of  the  peace  for 
the  said  time  when  hc.^  in  the  said  first  count  mentioned,  to  mt^  ^  * 
on  Sz;c.,  some  person  or  persons,  to  the  plaintiff  at  that  time  un- 
known, had  feloniously  stolen,  taken,  and  conveyed  away,  from  and 
out  of  a  certain  stable  of  him  the  said  D.,  situate  and  being  at  &c., 
in  &c.,  divers,  to  wit^  two  horses  of  him  tlie  said  D.,  of  a  large 
value.     And  the  said  D.  further  says,  that  he  the  said  D.,  before 
and  at  the  said  time  when  be.,  had  just  reason  to  suspect,  and  did 
suspect  tlie  said  plaintiff  to  have  been  concerned  in  the  stealing, 
takmg,  and  carrying  away  the  said  horses  of  him  the  said  D.,  as 
aforesaid,  and  for  that  reason,  he  the  said  D.,  at  the  said  time  when 
&c.,  to  taitf  on  &c.,  in  the  said  count  mentioned,  at  be.,  in  &c., 
did  give  chairge  of  the  plaintiff  to  one  A.  A.,   who  was  then  a 
constable  of  C.  aforesaid,  and  had  then  and  there  full  power  and 
authority  in  that  behalf,  and  did  then  and  there  require  the  said 
constable  to  take  the  said  plaintiff  into  his  custody,  and  to  carry  him 
before  some  one  of  the  justices  assigned  to  keep  the  peace  of  our 
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For  GRiMKt.  daid  lord  tde  king,  in  and  for  the  said  county  of  8i43«i  find  also  to  heai* 
and  determine  divers  felonies,  trespasses,  and  other  misdemeanors, 
committed  within  the  said  county,  to  be  dealt  witli  by  such  justice 
according  to  law,  and  upon  that  occasion,  the  said  A.  A.,  so  being 
such  constable  as  aforesaid,  and  the  said  D.  in  his  aid  and  assist- 
ance, did  then  and  there  take  the  plaintiff  into  the  custody  of  the 
said  A.  A.,  and  did  then  and  there  detain  him  in  sUch  custody,  for 
the  said  space  of  time  in  the  said  first  count  of  the  said  declaratioo 
tnentionea,  being  a  reasonable  time  for  that  purpose,  as  it  was  lawful 
for  them  to  do,  lor  the  cause  aforesaid,  which  are  the  said  assaulting 
of  the  said  plaintiff  in  the  said  first  count  of  the  said  declaration 
mentioned,  and  imprisoning  the  said  plaintiff,  and  keeping  and 
detaining  him  in  prison  for  the  said  space  of  time  in  the  said  count 
mentioned,  whereoi  the  plainuff  batli  above  thereof  complained 
against  him  the  said  D. ;  and  this  &c. :  Wherefore  &c.,  if  &c. 
9  Went.  333.  C.  Runnington. 

Note. — When  a  private  person  arrests  another  on  suspicion  of  felony,  he 
may  deliver  him  to  the  constable  of  the  viU,  and  that  will  be  a  sofficieiit 
discharge.    2  Haw.  PL  Cr.  21. 

10.  To  Preserve  the  Peace* 

To  PKBSBRVB      Plea.     As  to  the  force  and  arms,  not  guilty. 

N  t  ^^^  ^^  ^^  ^^  residue  of  the  trespass,  assault,  and  battery  afore^ 

guilty.  said,  in  the  plaintiff's  declaration  aforesaid  supposed  to  be  committed, 

a.  That  certain  the  said  D*  saith,  that  the  plaintiff  his  action  aforesaid  thereof  against 
«vil-ininded      \xirci  ought  not  to  have  and  maintain,  because  he  says,  that  at  the 
«aulte?one  A.  ^*"^^  *^^  place  in  the  plaintiffs  declaration  aforesaid  mentioned,  to 
«nd  wounded    wU^  on  &c.,  at  Scc.,  the  said  plaintiff,  with  divers  other  evil-minded 
5^?'  5^**  *°^  persons,  to  the  said  D.  unknown,  violendy  assaulted  one  A.,  then  and 
p^rvITthe     there  being  in  the  peace  of  this  Commonwealth,  and  him  beat, 
peace,  and  pre-  wounded,  and  evilly-intreated,  so  that  his  life  was  gready  endangered, 
^ta?f  ^*rt'      ^°^  ^^^  ^*^  ^^^  ^^^  there  injuriously  and  unlawfully  imprison,  and 
laid  hifluinds    restrain  of  his  liberty,  and  would  further  have  beaten,  wounded,  and 
on  and  parted    evilly-entreated  him,  and  further  have  restrained  him  of  his  liberty, 
tide  combat-      without  good  cause  or  lawful  authority ;   whereupon  the  said  D., 
as  well  to  preserve  the  peace  as  to  separate  the  said  plaintiff  and  A. 
from  further  strife^  and  for  the  preservation  of  the  life,  limbs,  and 
liberty  of  the  said  A;,  did  gently  lay  his  hands  on  said  plaintiff,  as 
well  he  might.     And  the  said  D.  further  says,  that  immediately  on 
his  laying  his  hands  on  the  plaintiff,  in  manner  aforesaid,  for  the 
cause  aforesaid,  the  plaintiff  did  then  and  there  assault  him  the  said 
D.,  and  him  would  have  beaten,  wounded,  and  abused,  whereup(») 
the  said  D.  did  then  and  there  defend  himself  against  the  plaintiff; 
and  so  he  saith,  that  if  any  damage  or  mischief  then  and  there  hap- 
pened to  the  plaintiff,  it  was  from  the  proper  assault  of  him  the 
plaintiff,  in  form  aforesaid  committed,  and  in  his  the  said  D.'s  own 
defence,  which  is  the  same  assault,  beating,  wounding,  and  eviUy- 
intreating,  whereof  the  plaintiff  in  his  said  declaration  above  com- 
plains against  him  the  said  D. ;    and  this  he  is  ready  to  verify : 
Wherfore  he  prays  judgment,  (si  actio)  ^  &c«        J«  Quinct,  Jcn. 

OfSf^*         IUpucatioh.    Of  his  own  wrong.  F.Daha. 

wrong. 
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Plea.     And  for  a  further  plea  ia  this  behalf,  as  to  the  seizing,  To  PBEBSKvig 
taking,  and  imprisoning  the  said  plaintiff,  and  keeping  and  detaining  '^^^  pkacb. 
him  in  prison  for  the  space  of  twenty-four  hours,  part  of  the  said  P'®*»  *^**  ^ 
time  in  the  said  second  count  .mentioned,  above  supposed  to  have  fn^  ^^t"noise 
been  committed  by  the  said  D.  and  E.,  they  the  said  D.  and  E.,  &c.onSuQday, 
by  like  leave  &cc.,  say,  {actio  non,)  because  they  say,  that  the  said  J"*^  **^®  ^^'Ihe 
plaintiff,  just  before  the  said  time  when  fcc,  in  the  said  second  peacef  charged 
count  of  the  said  declaration  mentioned,  had  unlawfully  entered  a  a  constable 
certain  other  messuage  or  dwelling-house  with  the  appurtenances,  Sla?he*nif'kt 
situate  be.,  at  Sec.,  and  made  a  great  noise,  disturbance,  and  affray  be  carried  be- 
therein,  and  was  then  making  a  great  noise,  disturbance,  and  affray  fore  a  justice 
at  and  about  the  door  of  llie  said  last  mentioned  dwelling-house,  in  aLuJecause  u 
breach  of  the  peace  of  &c. ;  whereupon  they  the  said  D.  and  was  Simday,    , 
E.,  being  then  and  there  present,  for  the  preservation  of  the  peace  ^^^  P*'-  ^^ 
of  fac.,  and  in  order  to  put  a  stop  to  the  said  last  mentioned  noise,  ^De??Dcu8^" 
disturbance,  and  aSray,  then  and  there  gave  charge  of  the  said  tody,  &c. 
plaintiff  to  the  said  A.  A.,  then  and  there  being  a  constable  and  a 
peace-officer  &c.,  and  did  then  and  there  request  the  said  A.  A.,  so 
being  such  constable  and  peace-officer  as  aforesaid,  to  take  the  said 
plaintiff  into  his  custody,  and  to  secure  and  safely  keep  him,  until  he 
could  be  carried  and  conveyed  before  some  one  of  the  justices 
assigned  to  keep  the  peace,  and  then  and  there  to  answer  the  prem- 
ises, and  to  be  examined  and  dealt  with  according  to  law,  for  the 
aforesaid  breach  of  the  peace.;  and  on  that  occasion  they  the  said 
D.  and  E.,  in  aid  and  assistance  of  the  said  A.  A.,  so  being  such 
constable  and  peace-officer  as  aforesaid,  and  by  his  command,  did 
then  and  there,  to  wit^  at  the  said  time  when  &Lc.,  at  &c.,  gently 
lay  their  hands  on  the  said  plaintiff  in  order  to  take,  and  did  then 
and  there  take  him  the  said  plaintiff  in  custody  for  the  purpose  afore- 
said ;  but  because  it  was  then  Sunday,  and  late  in  the  evening,  so 
that  the  said  plaintiff  could  not  be  immediately  carried  and  conveyed 
before  any  of  the  justices  aforesaid,  he  the  said  plaintiff  was  neces- 
sarily detained  in  the  custody  of  the  said  A.  A.,  so  being  such  con- 
stable and  peace-officer  as  aforesaid,  until  the  next  da^,  and  that  then, 
and  as  soon  as  conveniently  could  be,  he  the  said  plaintiff  was  carried 
and  conveyed  by  the  said  A.  A.,  so  being  such  constable  and  peace- 
officer  as  aforesaid,  before  B.  B.,  Esq.,  then  and  still  being  one  of 
the  justices  assigned  to  keep  tke  peace  &c.,  then  and  there  to  answer 
the  premises,  and  to  be  examined  and  dealt  with  according  to  law 
for  the  breach  of  the  peace.     And  the  said  P.  and  E.  in  fact  say, 
that  by  means  of  the  said  several  premises  aforesaid,  the  said  plaintiff 
was  necessarily  imprisoned,  and  kept  and  detained  in  prison  for  the 
space  of  24  hours,  part  of  the  said  time  in  the  saicl  second  count 
of  the  said  declaration  mentioned,  as  was  lawful  and  just  for  the 
cause  aforesaid,  which  are  the  same  seizing,  taking,  and  imprisoning 
tlie  said  plaintiff,  and  keeping  and  detaining  him  in  prison  for  the 
space  of  24  hours,  part  of  the  said  time  in  the  said  second  count  of 
the  said  declaration  mentioned,  whereof  the  said  plaintiff  hath  above 
complained  against  the  said  D.  and  E ;  and  this  they  the  said  D. 
and  E.  are  ready  to  verify :  Whereupon  they  pray  judgment,  if, 
&c.  &c,  &c.  J-  C.  Bolton. 
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To  PRESSRVIS 
THE  PBACE. 

Replication. 
Of  his  own 
wrong. 


Plea,  that  dfls. 
were  consta- 
bles, &  would 
have  arrested 
the  pit  to  pre- 
serve the  peace 
&c.,  and  the 
pit  assaulted 
them»  &c. 


Replication. 
Of  their  own 
wrong. 


Plea,  ^ot  guil- 
ty. 

2.  That  dfls. 
came  to  the 
assistance  of  a 
constable,  who 
endeavoured  to 
arrest  the  pit 
for  breach  of 
the  peace,  and 
the  pit  assault- 
ed tiiem,  &c. 


Replication.  And  as  to  the  said  plea  of  the  said  D.  and  E.  by 
them  lastly  above  pleaded  in  bar,  as  to  the  seizing,  taking,  and 
inoprisoning  the  said  plaintiff,  and  keeping  and  detaining  him  in 
prison  for  the  space  of  24  hours,  part  of  the  said  time  in  the  said 
second  count  mentioned,  above  done  by  the  said  D.  and  E.,  he  the 
said  plaintiff  says,  {predudi  norij)  because  he  says,  that  they  the 
said  D.  and  E.,  of  their  own  wrong,  and  without  any  such  cause  as 
the  said  D.  and  E.  have  in  that  plea  above  alleged,  at  the  time 
when  &LC.,  seized,  took,  and  imprisoned  him  the  said  plaintiff,  and 
kept  and  detained  him  in  prison  for  the  space  of  24  hours,  part  of 
the  said  time  in  the  said  second  count  mentioned,  in  manner  and 
form  as  he  the  said  plaintiff  hath  above  thereof  complained  against 
them ;  and  this  he  also  prays  may  be  inquired  of  by  the  country, 
fac.  &c.     9Went.  27,  29.  T.Walker. 

Plea.  And  the  said  D.  and  E.  say,  and  each  of  them  says,  that 
they,  on  the  same  day  and  year,  were  constables  of  the  said  town 
of  &c.  J  and  that  they,  at  the  time  when  &c.,  saw  the  plaintiff  as- 
saulting the  said  B.  B.  in  form  aforesaid,  for  which  reason  they 
would  have  arrested  the  plaintiff  to  preserve  the  peace  of  this  Com- 
monwealth, upon  which  the  plaintiff  then  and  there  made  an  assault 
upon  them  and  each  of  them,  and  would  have  beaten  and  ill-treated 
them  ;  wherefore  the  said  D.  says,  that  he  then  and  there  defended 
himself  iagainst  the  plaintiff,  so  that  the  damage  or  evil,  if  any  then 
and  there  happened  to  the  plaintiff,  was  of  his  own  proper  assault, 
and  in  defence  of  himself  the  said  D.  And  the  said  £.  says,  that 
he  then  and  diere  defended  himself  against  the  plaintiff,  so  that  the 
damage  or  fevil,  if  any  to  him  the  plaintiff  tiien  and  there  happened, 
was  of  his  own  proper  assault,  and  in  defence  of  himself  the  said 
E. ;  and  this  they  are  ready  to  verify  :  Wherefore  they  pray  judg- 
ment, if  &x;. 

Replication.  And  the  plaintiff  says,  {predudi  now,)  because 
he  says,  that  the  said  B.  B.,  D.,  and  E.,  on  the  day  and  year  above 
mentioned,  with  force  and  arms,  of  their  own  proper  wrongs  and 
without  the  cause  by  tiiem  separately  above  in  pleading  nUegedf 
upon  him  the  plaintiff  at  &c.  aforesaid,  made  an  assault,  and  beat, 
wounded,  and  ill-treated  him,  so  that  he  despaired  of  his  life,  as  he 
above  against  them  complains ;  and  ^is  he  prays  may  be  inquired 
of  by  the  country.     Rast.  Ent.  612  a. 

Plea.     As  to  the  force  &c.,  not  guilty, 

And  as  to  the  assault  upon  the  plaintiff  made,  they  the  said  D.  D., 
I.  I.,  and  R.  R.  say,  {actio  non,)  because  they  say,  that  one  B.  B., 
on  the  day  and  year  and  at  the  place  above  mentioned,  upon  the 
said  D.  D.  made  an  assault,  and  would  have  beaten  and  wounded 
him,  upon  which  one  C.  C,  then  constable  of  the  said  town  of  &,c., 
came  to  the  said  B.  B.,  so  making  the  assault  aforesaid,  and  as 
constable  of  the  said  town  of  &c.,  and  keeper  of  the  peace  of  t/us 
Commonwealth  within  the  same  town,  would  have  arrested  the  said 
B.  B.,  and  the  said  B.  B.  and  the  plaintiff,  at  the  time  when  the 
trespass  aforesaid  is  supposed  to  have  been  done,  to  die  said  consta- 
ble made  resistance,  by  reason  whereof  the  said  1. 1,  and  R.  R. 
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came  to  the  assistance  of  him  the  said  constable,  to  arrest  the  said  To  pressrvk 
B.  B.  to  preserve  the  peace  of  this  Commonwealth,  and  the  said  ™"  pbAce. 
plaintiff  then  and  there  upon  them  the  said  1.  L  and  R.  R.  made  an 
assault,  and  them  would  have  beaten  and  wounded ;  wherefore  the 
said  1. 1,  and  R.  R.  and  the  said  D.  D.  then  and  there  defended 
themselves ;  and  so  the  said  D.  D.,  I.  L,  and  R.  R.  say,  that  tlie 
evil,  if  any  then  and  there  happened  to  the  plaintiff,  was  of  his  own 
proper  assault,  and  in  defence  of  them  the  said  D.  D.,  1. 1.,  and 
R.  R. ;  and  this,  &c. :  Wherefore  they  pray  judgment,  if  their  ac- 
tion, &€. 

Replication.     De  injuria  sua  propria.  Replication. 

•^  '^     '^  Of  their  own 

Plea.     And  the  said  D.  and  E.  come  and  defend  the  force  and  wrong, 
mjury,  when  Sec.,  and  as  to  the  coming  with  force  and  arms,  or  any  p,^^  ^  ^ 
thing  that  is  contrary  to  the  peace  of  this  Commonwealth,  and  also  part,  not  guilty, 
the  whole  trespass  aforesaid,  except  the  assault,  battery,  and  ill- 
treatment  aforesaid,  say  that  they  are  not  guilty  in  any  wise  thereof; 
and  of  this  they  put  themselves  upon  the  country,  &;c. 

And  as  to  the  assault,  battery,  and  ill-treatment  aforesaid,  the  said  As  to  the  resi- 
D.  and  E.  say,  {actio  non,)  because  the  same  D.  and  E.  say,  that  ^J^^^  one 
the  plaintiff,  on  the  day  and  year  above  mentioned,  upA  him  the  of  the  dfU., 
said  E.  made  an  assault,  and  him  then  and  there  would  have  beaten,  and  the  other 
bruised,  wounded,  and  ill-treated,  upon  which  tlie  said  E.  then  and  ^Sacetopre^ 
there  defended  himself  against  the  plaintiff,  and  the  evil,  if  any  then  serve  the 
and  there  happened  to  the  plaintiff,  was  from  the  sfid  proper  assault  peace, 
of  the  plainti^  and  in  defence  of  him  the  said  E.     And  the  said  ^^v^"^ 
D.  says  for  himself,  that  the  plaintiff,  on  the  day  and  year  above  ' 

mentioned,  at  8z.c.  afores.aid,  upon  tlie  said  E.  made  an  assault,  and 
him  then  and  there  would  have  beaten,  wounded,  and  ill-treated, 
whereupon  the  said  D.  being  present,  for  the  preservation  of  the 
peace  &c.,  and  lest  any  corporeal  injury  should  accrue  to  the  said  E. 
or  to  the  plaintiff,  laid  his  hands  gently  as  well  upon  the  same  E.  as 
upon  the  plaintiff  mutually  to  separate  them,  which  laying  on  of 
hands  is  the  same  beating  and  ill-treating  whereof  the  plaintiff  now 
complains ;  and  this  they  separately  are  ready  to  verify  :  Wherefore 
they  pray  judgment,  if,  &c. 

Replication.     De  injuria  sua  propria.  Of  theh-^own 

Plea.     And  for  a  further  plea  in  this  behalf,  by  leave  &c.,  the  wrong, 
said  D.  says,  {actio  nou,)  because  he  says,  that  the  plaintiff,  at  the  pj^^^  (toTres- 
said  time  when  &c.,  in  the  said  dwelling-house  broke  the  peace,  pass  for  break- 
and  assaulted  his  the  plaintiff's  wife,  then  being  in  said  dwelling-  j^^S  Pj^^'^'^J^^ 
house,  and  purposed  to  have  feloniously  killed  and  slain  her,  and  .^^^^  therein,  & 
that  her  life  being  in  great  danger,  she  cried  murder,  and  called  for  dragging  him 
assistance ;  whereupon  the  said  D.,  for  the  preservation  of  the  peace,  ^J^p^^^'^^j^^ 
and  to  prevent  the  plaintiff  from  so  killing  and  slaying  his  said  wife,  aiongtfe pub- 
and  committing  the  said  felony^  at  the  time  when  &c.,  endeavoured  lie  streets  &c.,) 
to  enter  by  the  door  of  the  said  dwelling-house,  and  knocked  there-  ^u{tj*d*'hi8 
at  ;^and  because  the  same  door  was  fastened,  and  there  was  reason-  wife  with  in- 
able  cause  to  presume,  tliat  the  plaintiff's  said  wife's  life  could  not  tent  ^^JJ^^der 

the  dft.,  to  preserve  her  life,  broke  the  door  of  the  dwelling-house  of  the  pit.,  and  detained  the 
pit,  and  kept  hun  to  be  carried  before  a  justice,  &c. 
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To  FBE8ERVV  othefwise  have  been  preserved  than  by  immediately  breaking  open 
TH»  PBA.CB.  jjjQ  jJqqj.  aforesaid,  and  entering  the  said  dwelling-house,  and  he  the 
said  D.  could  not  otherwise  obtain  possession  thereof,  wherefore  he 
the  said  D.,  at  die  time  when  fac.,  for  that  purpose  did  break  and 
enter  the  said  dwelling-house,  and  ^mewhat  break  &e.,  doing  as 
little  damage  as  possible,  and  gently  laid  hands  upon  the  plaintiff, 
'and  prevented  him  from  further  assaulting  and  feloniously  killing 
and  slaying  his  the  plaintiff's  said  wife,  so  therein  being  as  aforesaid  ; 
and  for  the  same  purpose,  and  also  for  the  purpose  of  taking  and 
delivering  the  plaintiff  to  a  constable,  to  be  by  such  constable  taken 
before  a  justice  of  the  peace,  and '  dealt  with  according  to  law,  he 
the  said  D.  tlien  and  there  detained  and  kept  the  plaintiff  a  short 
-  and  reasonable  time  in  that  behalf,  to  vnt,  &ic. ;  and  because  the 
plaintiff  had  not  then  proper  and  reasonable  clothes  on  him,  the 
said  D.  then  and  there  took  his  hands  off  from  the  plaintiff,  and 
permitted  the  plaintiff  to  enter  a  bed-chamber  of  said  dwelling-house, 
and  to  remain  therein  a  reasonable  time,  to  wity  &c.,  tliat  he  the  plain* 
tiff  might  put  on  such  clothes  as  aforesaid,  which  the  plaintiff  then 
and  there  might  have  done  ;  and  because  the  plaindff 'did  not,  nor 
would  do  so,  but  wholly  refused,  and  went  into  bed  in  said  bed* 
chamber,^d  there  remained  at  the  end  of  said  reasonable  time, 
to  unt,  &^.,  and  would  not  quit  tlie  same  bed-chamber,  although 
thereto  requested,  the  said  D.,  for  the  same  purposes,  as  he  die  said 
D.  so  kept  and  detained  the '  plaintiff  as  above  mentioned,  tliere 
being  then  no  retsonable  ground  for  presuming  that  the  plaintiff  had 
changed  his  purpose  of  further  assaulting  and  feloniously  killing  and 
slaying  his  the  plaintiff's  said  wife,  entered  into  die  said  bed-chamber^ 
in  order  for  those  purposes  aforementioned,  to  take  the  plaintiff  there- 
from ;  whereupon  the  plaintiff  assaulted  the  said  D.,  and  would  ihea 
and  there  have  beaten  him  the  said  D.,  if  he  had  not  then  and  there 
defended  himself,  which  the  said  D.  then  and  there  did ;  and  so 
the  damage,  if  any  damage  happened  to  the  plaintiff,  was  occasioned 
by  the  proper  assault  of  the  plaintiff;  and  the  said  D.,  on  that  occa- 
sion, for  the  purposes  in  diat  behalf  aforementioned,  Uien  and  there 
gently  laid  hands  upon  the  plaintiff,  and  took  him  from  the  bed 
in  said  bed-chamber,  and  out  of  the  dwelling-house  aforesaid, 
along  the  public  streets  in  &c.,  for  a  reasonable  time,  to  toity  dtc, 
and  kept  and  detained  the  plaintiff  for  a  short  and  reasonable  time, 
for  the  purposes  aforementioned,  to  wk^  &c.,  until  he  the  said  D. 
could  find  a  constable,  and  as  soon  as  he  the  said  D.  could  find  a 
constable,  he  the  said  D.  delivered  the  plaintiff  to  such  constable, 
for  the  purposes  in  that  behalf  aforementioned,  to  intj  on  &c.,  at  &tc. 
•  And  the  said  D.  further  aversy  that  there  was  reasonable  ground  to 
presume,  during  all  tlie  time  aforesaid  in  which  the  said  D.  kept  and 
detained  the  plaintiff  as  aforesaid,  thai  the  plaintiff  still  untinued 
his  intention  aforesaid  further  to  assault  and  feloniously  to  kill  and 
slay  his  the  plaintiffs  said  unfe,  to  mt,  at  &c. ;  all  which  he  the 
said  D.  is  ready  to  verify  :  Wherefore,  fcc.    .  -  . 

NoTE.^Thi8  plea  is  drawn  from  the  abrid^red  pXeti' in  ffandcock  v.  Baker, 

(2  Bos.  *  Fi^l.«60.)  .  The  replicaUon  was  (2e  fua  propria  imuria  &c^  and 

%  new  assigapient  of  the  trespass.     On  trial,  the  jury  found  for  the  defend- 

:^antj.  a1tnoti6n*in  arrest  of  judgment  was  made,  that  the  plea  was  ^ad  fi>r 
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want  of  the  averment  in  italics ;  but  the  Ck>urt  did  not  seem  to  think  it  To  passxhtk 
necessary,  especially  after  verdict ;  and  decided,  that  a  private  person  may  tbx  pback. 
justify  breaking  and  entering  another  person's  house,  and  imprisoning  his 
person  to  prevent  the  commission  of  a  felony.  ^ 

1  •    Plea  .    Not  guilty.  Plea.  Not  guO- 

^  tVi  and  justifi- 

2.    As  to  the  coming  with  force  and  arms,  not  guilty.  cation  in  de- 

And  as  to  the  said  trespass  and  assault  in  the  said  declaration  first  father,  who 
mentioned,  by  him  above  supposed  to  be  done,  the  said  E.  saith,  was  assaulted 
{actio  non,)  because  he  saith,  that  the  plaintiff  and  one  A.  A.,  at  oJ*^.  a!**"** 
the  said  time  when  &c.,  did  assault,  beat,  and  eviUy  treat  one  B.  B., 
now  deceased,  then  father  of  the  said  E.,  at  &c.  aforesaid,  and  then 
and  there  would  have  further  beat,  wounded,  and  evilly-treated  him, 
to  the  great  danger  of  lositig  his  life ;  whereupon  the  said  D.,  seeing 
this,  did  then  and  there,  to  the  utmost  of  his  power,  defend  the  said 
B.  B.,  his  late  father,  against  the  plaintiff  and  the  said  A.  A.     And 
the  said  E.  further  saith,  that  if  any  damage  or  harm  did  then  and 
there  happen  to  the  plaintiff,  it  was  in  defence  of  tlie  said  B.  B.,  his 
late  father,  and  for  the  preservation  of  his  life ;   and  tliis,  &£c. : 
Wherefore,  Sec.  E.  Bootle. 

Replication.     De  injuria  sua  propria.     MSS.  [G.]  107. 

ft 

11.  Pleas  by  Officers. 

Plea.    And  the  said  D.  comes  and  defends  the  force  and  injury,  ^^  oFric«Bs. 
when  &tc.,  and  as  to  the  coming  with  force  and  arms,  or  whatever  ^^  *°  assault^ 
that  is  against  the  peace,  and  also  as  to  the  beating  and  (a)  wound-  wounlingl^not 
ing  above  supposed  to  be  done,  the  said  D.  saith,  he  is  not  guilty  ^ty. 
thereof ;  and  of  this  he  puts  himself  upon  the  country.  (a)  Not  in  the 

And  as  to  the  residue  of  the  trespass  and  assault  aforesaid  above 
supposed  to  be  done,  the  said  D.  saith,  {actio  non^)  because  he  saith,  To  the  residue, 
that  before  the  said  time  when  the  said  trespass  and  assault  is  above  erendy  hadTbLi 
supposed  to  be  done,  and  at  the  time  when  be.,  he  the  said  D.  was  hat  on  his  head 
one  of  the  church-wardens  of  the  parish  of  &c.,  duly  elected  and  JS^i^^^jSd* 
appoipted  ;  and  that  the  plaintiff,  before  the  time  when  be.,  and  at  the  dft' being 
the  time  when  be.,  was  an  inhabitant  of  the  said  parish  ;  and  that  a  church-war- 
tlie  plaintiff,  so  being  an  inhabitant  of  said  parish,  (b)  before  the  said  ^e^.  took  it  off. 
time  when  ^c,  to  loit,  on  the  2Ut  day  offyc.^  being  Sunday^  was  in  ^^l^^J?^^^^ 
the  church  of  the  parish  aforesaid  durins  the  time  that  divine  ser-  fjohen,  ^e." 
vice  was  celebrated  in  said  church ;  and  that  this  plaintiff,  at  the 
time  when  prayers  were  made  in  the  same  church  by  the  congrega- 
tion of  the  people  there,  irreverently  had  his  head  covered  with 
bis  hat ;  whereupon  he  the  said  D.,  being  such  church-warden  as 
aforesaid,  then  and  there  admonished  and  requested  the  plaintiff  to 
uncover  his  head,  which  the  plaintiff  refused  and  neglected  to  do ; 
whereupon  the  said  D.  then  and  there  took  from  the  head  of  the 
plaintiff  his  said  hat,  and  then  and  there  delivered  the  same  to  the 
plaintiff,  as  it  was  well  lawful  for  him  to  do ;  which  said  taking  of  ,^.  substitute 
the  hat  of  the  {ilaintiff  from  his  head,  is  the  same  (c)  assanllir^^  beat"  <«  the  residue 
ingy  and  iU-treating  on  the  said  4th  day  ofhc.^  whereof  th^jJaintiflT^^^  trespass 
above  thereof  complains  against  him  the  said  D. ;  without  tMs^  (hat  ^^^I^^X^ 
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By  officers,  he  the  said  D,  is  guilty  of  the  said  assaulting^  beating,  or  ttt'treating 
on  the  said  4th  day  offyc,  or  at  dny  other  time  than  on  the  said 
2ist  day  of  fyc,  or  oihervjisey  or  in  any  other  manner,  as  the  plaintiff 
above  thereof  complains  against,  him  the  said  D. ;  and  this,  &c. : 
Wherefore,  &c.     I  Saund.  II. 

Note. — On  general  demurrer  to  this  justification,  it  was  objected,  that 
the  defendant  had  traversed  the  day  where  it  was  not  material ;  for  he 
might  have  justified  on  the  same  day  on  which  the  plaintiff  complains  with- 
out a  traverse ;  and  also  it  was  objected,  that  the  defendant  had  not  justi- 
fied the  battery,  because  the  taking  off  of  the  plaintiff's  hat  was  no  battery. 
But  the  Court  gave  judgment  for  the  defendant  Hawe  v.  Planner,  I  Saund. 
14.  However,  the  traverse  in  this  case  is  immaterial,  but  being  a  defect  in 
form  ooly,  it  should  have  been  specially  demurred  to,  for  it  is  good  on 
general  demurrer.  1  Str.  694 ;  1  Lev.  241 ;  Cro.  Eliz.  705, 667, 184 ;  1  Rol. 
Rep.  395.  As  to  the  other  objection,  it  should  seem,  that  it  would  have 
been  valid  on  a  special  demurrer.  It  is  one  of  the  rules  of  pleading,  that 
the  party  justifying  must  show  and  admit  the  iact .  3  T.  R.  298 ;  1  Ijd. 
Raym.  38  ;  3  Wils.  411.  The  defendant  in  this  case  should  have  pleaded 
not  guilty  to  the  battery.  1  Saund.  27 ;  Cro.  Eliz.  268,  330, 434 ;  Cro.  Jac 
27 ;  2  Vent  193.     See  1  Saund.  14,  notes  (2.)  (3.) 

In  the  above  pleading,  therefore,  it  should  seem,  that  the  parts  in  italics 
should  be  struck  out,  and  the  parts  in  the  maiig^n  substituted. 

It  has  been  doubted,  whether  the  principle  of  this  case  can  be  supported ; 
for  in  the  report  of  it  in  Siderfin,  Twysden  J.  was  of  opinion,  that  die  con- 
duct was  punishable  only  by  the  ecclesiastical  law ;  but  this  case  is  recog-- 
nised  in  Comberb,  17,  and  in  Com.  Dig.  Esglise  (F.  2.) 

Plea.  As  to  the  force  and  arms,  beating,  and  bruising,  and  evil- 
intreating,  not  guilty. 

And  to  the  residue  of  the  said  trespass,  assault,  and  imprisooment 
above  supposed  to  be  done,  the  said  D.  says,  {actio  won,)  because  he 
says,  that  before  the  time  when  the  said  trespass,  assault,  and  im- 

Erisonment  is  above  supposed  to  be  done,  to  tvit,  on  &c.,  at  &c., 
L  C,  Esq.,  one  of  the  justices  of  the  peace  within  and  for  said 
county,  made  his  certain  warrant  under  his  band  and  seal,  bearing 
date  &c.,  and  the  tenor  of  which  is  as  follows,  to  wit,  [here  insert 
the  warrant,]  which  warrant  was  then  and  there  delivered  to  one 
E.  D.,  then  deputy-sheriff  of  said  county,  under  G.  H.,  Esq.,  sheriff 
of  the  same  county,  by  virtue  of  which  the  said  E.  D.,  by  his  com- 
mand, afterwards,  to  wit,  on  &dc.,  at  &cc.,  gently  laid  his  hands  on 
and  attached  and  apprehended  the  plaintiff,  to  bring  and  convene 
him  before  the  said  justice,  and  did  accordingly  then  and  there, 
with  the  consent  of  tlie  said  plaintiff,  convene  him  before  the  said 
justice,  and  the  plaintiff  was  then  and  there  detained  before  the  said 
justice,  and  in  the  custody  of  the  said  E.  D.  and  D.  his  assistant,  by 
virtue  of  the  said  warrant,  while  the  plaintiff  was  examined  before 
the  said  justice  touching  the  complaint  mentioned  in  the  said  warrant, 
and  until  die  plaintiff  was  discharged  from  the  custody  of  the  said 
E.  D.  and  D.  by  order  of  the  same  justice,  to  wit,  for  the  space  of 
five  hours,  as  complained  of  in  the  plaintiff's  declaration,  as  it  was 
lawful  to  do  for  the  cause  aforesaid,  which  is  the  residue  of  the  said 
trespass,  assault,  and  imprisonment,  whereof  die  plaintiff  complains 
against  the  said  D. ;  and  (his  the  said  D.  is  ready  to  verify  :  Where* 
fore,  &c.  J.  Sewall. 

Of  his^omi  Replication.     De  injuria  sua  propria.  J.  Quinct;  Jun* 

wrong. 


Plea.    Not 
guilty. 

2.  That  pit. 
was  appre- 
hended by  an 
officer  on  war- 
rant, and  dfl. 
was  his  assist- 
ant 
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Note. — ^It  should  seem,  that  this  general  replication  of  de  sua  injuria  ift  Bt  oiticbrs. 
not  sufficient  in  (his  case,  for  it  puts  in  issue  a  matter  of  record,  and  matter 
of  record  ought  pot  to  *be  put  in  issue  to  the  jury ;  for  the  replication  of 
de  9ua  injuria  absque  tali  causa  refers  to  the  whole  plea.  And  so  is  the 
doctrine  in  Crogale^s  case^  8  Rep.  66 ;  2  Saund.  294 ;  Com.  Dig.  Plead. 
(F.  20 ;)  3  Lev.  65. 

According  to  the  second  resolution  in  CrogcUe's  case^  '*  where  the  defend- 
ant in  his  own  right,  or  as  servant  to  any  other,  claims  an  interest  in  the 
land,  or  to  any  common,  or  to  any  way  or  passage  upon  the  land  &c.,  there 
de  sua  ir^ria  generally  is  no  plea.  If  the  defendant  justifies  as  servant, 
there  de  sua  tn^urto,  in  some  of  the  said  cases,  with  a  traverse  of  the  com- 
mandment, the  spjne  heing  made  material,  is  good.  For  the  general  repli- 
cation, de  sua  injuria^  is  properly  when  the  defendant's  plea  does  consist 
merely  upon  excuse^  and  upon  no  matter  of  interest  whatever.  And  it  is 
said  de  sua  injuridy  because  the  injury  properly  in  this  sense,  is  to  the  pei^ 
son  or  to  the  fame,  as  battery  or  imprisonment  to  the  person,  or  scandal  to 
the  fame;  there  if  the  defendant  excuse  himself  upon  his  own  assault,  or 
upon  hue  and  cry,  there  properly  de  sua  injuria  generally  is  a  good  plea, 
for  there  the  defendant's  plea  does  consist  only  of  matter  of  excuse." 

The  third  resolution  in  the  same  case  is,  *<  that  when  by  the  defendant's 
plea  any  authority  or  power  is  mediately  or  immediately  derived  from  the 
plaintifi^  there,  although  no  interest  be  claimed,  the  plaintiff  ought  to  an- 
swer it,  and  shall  not  reply  generally  de  sua  injuria,^*  The  doctrine  in 
CrogaW^s  case  has  always  been  held  to  be  good  law ;  and  was  cited  by  Eyre 
C.  J.  in  the  case  of  Jones  v.  KiUhtn^  1  Bos.  76.  In  that  case,  the  plaintiff 
replied  de  sua  injuria  to  a  cognizance  for  rent,  and  on  demurrer  it  was 
'  adjudged  bad.  In  Cocker^  v.  Armstrongs  (Bull.  N.  P.  93 ;  S.  C.  Com.  582; 
Willes,  99,)  which  was  Trespass  for  taking  a  gelding,  and  the  defendant 
pleaded,  that  J.  S.  was  seised  in  fee,  and  that  he  as  his  servant,  and  by  his 
express  orders,  took  the  gelding  damage  feasant,  it  was  held,  that  the  plain- 
tiff could  not  reply  de  sua  injuria  generally,  for  that  would  put  in  issue 
three  or  four  things;  but  he  must  traverse  one  thing  in  particular.  And 
Eyre  C.  J.,  in  commenting  on  this  case,  (1  Bos.  &  Pull.  80,)  says,  **  the  case 
is  right  in  point  of  authority,  and  I  agree  with  the  rule  laid  down,  that  0 
where  the  excuse  arises  in  part  out  of  the  seisin  in  fee  of  another,  there 
de  sua  ui^ria  is  not  to  be  received.  But  the  reason  is  not  because  it  puts 
two  or  three  things  in  issue ;  for  that  may  happen  in  every  case,  where  the 
defence  arises  out  of  severad  facts  all  operating  to  one  point  of  excuse ; 
the  reason  is,  because  this  plea  is  only  allowed,  where  an  excuse  is  offered 
for  personal  injuries,  and  not  even  then,  if  it  relates  to  any  interest  in  land, 
(and  here  an  interest  in  land  would  make  part  of  the  issue,)  or  to  any  com- 
mandmentJ**  Yet,  if  the  title  alleged  be  only  inducement,  de  sua  injuria 
generally  is  a  good  replication  ;  as,  in  battery,  if  the  defendant  pleads,  that 
be  was  seised  in  fee  of  a  close,  and  had  cut  com,  and  the  plaintiff  came  to  take 
away  his  corn,  and  he  in  his  defence  &c.,  there  the  plaintiff  may  reply  de 
9ua  injuries.  Yelv.  157 ;  Cro.  Jac.  224.  So,  if  the  matter  of  record  be  only 
inducement,  de  sua  injuria  may  be  replied  generally ;  as  in  Trespass,  D. 
pleads  a  presentment  at  a  swainmote-court,  and  that  he,  as  forester,  re- 
quested him  to  answer,  and  because  the  plaintiff  refused  to  answer,  he  took 
him,  the  replication  de  sua  &c.,  will  be  good.  D.  2  Leo.  81 ;  Latch.  221. 
IVith  respect  to  the  point,  when  the  command  is  traversable  and  when  not, 
the  distinction  is  between  Trespass  quare  clausum  fregit,  and  Trespass  for 
taking  goods,  or  replevin ;  in  the  first  case,  if  the*defendant  justify  entering 
by  the  command  of  A.  A.,  or  as  his  bailiff,  and  lays  title  in  A.  A.,  the  plaintiff 
cannot  trairerse  the  command  in  his  replication ;  but  in  the  two  other  cases 
the  command  is  traversable.  1  RoL  Rep.  46 ;  2  Lev.  215 ;  Salk.  107 ; 
Willes,  100,  note  (b.)  See  Willes's  Rep.  54,  99,  202;  Com.  Rep.  582. 
See  also  Com.  Dig.  Plead.  (F.  18, 19,  20,  ^1,  22,  23.) 

Plea.     And  for  further  plea,  as  to  the  assaulting  &c.  of  the  said  piea,  that  the 
plaintiff,  (ac^io  non^)  because  he  says,  that  he  the  said  D.,  at  a  Court  dft.  obtained 

judgment  and 
execution  against  the  pit,  and  &at  the  execution  was  served  by  htSM,  who  gently  laid  his  hands 
to  anest,  &c. 
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Bt  onricBEfl.  &c.,  by  the  consideration  and  judgnoient  of  the  said  Court,  recovered 
against  the  said  plaintiff,  as  well  a  certain  debt  of  &c.,  as  also  tzc., 
for  his  damages,  which  be  had  sustained  as  well  by  occasion  of  the 
detaining  of  that  debt,  as  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  whereof  the  said  plaintiff  was  con- 
victed, as  by  the  record  and  proceedings  thereof  remaining  in  the 
said  Court  appears,  which  said  judgment  remains  in  its  full  force, 
not  reversed,  annulled,  set  aside,  paid  off,  or  satisfied ;  and  the  said 
debt  and  damages,  or  any  part  thereof,  not  being  paid  or  satisfied  to 
the  said  D.,  and  the  said  judgment  being  in  full  force,  be  the  said 
D.,  on  &cc>f  for  obtaining  tne  said  debt. and  damages,  sued  out  of 
the  said  Court  &c.  a  certain  writ  of  execution  directed  to  the  then 
sheriff  of  &c.,  by  which  said  writ  &^.,  [following  the  writ,J  which 
said  writ  afterwards,  and  before  the  return  thereof,  to  toitj  on  &c., 
at  be,  was  delivered  to  A.  A.  and  B.  B.,  Esq.,  then  and  there 
being  sheriff  of  the  said  county  &c.,  to  be  executed  in  due  form  of 
law  ;  bv  virtue  of  which  said  writ,  the  said  sheriff  of  &c.  afterwards, 
and  before  the  return  of  said  writ,  and  also  before  the  said  time 
when  &c.,  to  wiiy  on  &c.,  at  &c.,  duly  made  out  his  warrant  in 
writing,  sealed  with  the  seal  of  his  said  office  of  sheriff,  directed  to 
C.  C.  and  D.  D.  &;c.  then  and  there,  until  and  at,  and  after  tlie  said 
time  when  be.,  being  baiiiSs  of  the  said  then  sheriff  of  be.,  and  by 
the  said  warrant  the  said  sheriff  then  and  there  commanded  the  said 
baili£,  that  they,  or  some,  or  one  of  them  should  take  the  said 
plaintiff,  if  he  should  be  found  in  his  the  said  sheriff's  bailiwick, 
and  him  the  said  plaintiff  safely  keep,  so  tliat  the  said  then  sheriff 
might  have  bis  the  said  plaintiff^s  body  before  he, ;  which  said  war- 
•  rant  he  tlie  said  D.  afterwards,  and  before  the  return  of  the  said 
writ,  and  before  the  said  time  when  be.,  to  wit^  on  be.,  at  be., 
^  delivered  to  C.  C.  one  of  the  said  bailiffs,  to  whom  the  said  warrant 
was  so  directed  as  aforesaid,*  to  be  executed  in  due  form  of  law ; 
by  virtue  of  which  said  warrant,  he  the  said  C.  C,  so  dien  and  there 
being  such  bailiff  as  aforesaid,  afterwards,  and  before  the  return  of 
the  said  writ,  to  wit^  at  the  said  time  when  &c.,  in  the  satd  declara- 
tion mentioned,  to  urit^  at  be.,  gently  laid  his  hands  apon  the  said 
plaintiff  in  order  to  take  and  arrest,  and  did  then  and  there  accord- 
ingly arrest  and  take  him  the  said  plaintiff,  under  and  by  virtue  of 
the  said  warrant,  and  imprison  him,  and  keep  and  detain  him  so 
there  imprisoned  and  in  custody  under  such  warrant  and  arrest,  for 
the  said  time  in  the  said  declaration  mentioned,  as  he  lawfully  might 
do  for  the  cause  aforesaid,  which  is  the  said  trespass  in  the  introduc- 
tory part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath 
above  complained  against  him  the  said  D. ;  and  this,  &c. :  Where- 
fore, &c.,  if,  be.     9  Went.  351.  V.  Lawes. 

Plea.  Not  Plea.     Not  guilty  as  to  the  force  and  arms,  &c. 

guilty.  A    J  • 

And  as  to  the  residue  of  the  trespass  in  the  plaintifTs  declaration 
2.  By  MBes-     supposed  to  be  done,  the  said  D.  says,  that  the  plaintiff  his  action 

tors,  taken  as       i-"^*       ^j  ^i  r        •'       i  •  i       "^         i  *^     •       -      ^ 

a  distntt  fer  aioresaid  tnereot  agamst  him  ought  not  to  have  or  maintain,  because 
be  says,  that  the  inhabitants  of  the  first  parish  in  L.  aforesaid,  at  a 
meeting  thereof  legally  notified  and  holden  for  the  purpose,  on  hc-^ 
voted  and  granted  £e  sum  of  be.  dollars  for  the  maintenance  and  sup- 
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port  of  the  rcTerend  T.  C.  T.,  a  minister  of  religion  legally  settled  in  By  officers. 
said  parish,  and  for  other  necessary  charges  arising  within  the  same : 

And  the  said  B.  and  R.,  being  assessors  of  said  parish  for  the 
year  &c.,  and  also  for  the  year  Sic.,  legally  chosen  and  qualified, 
did,  on  &c«,  assess  and  apportion  the  sum  aforesaid,  upon  all  the 
polls  of  the  inhabitants  of  and  estates  in  the  said  parish,  according  to 
the  rules  prescribed  in  tlie  then  last  tax  act  of  the  General  Court,  and 
a  perfect  list  thereof  make  out  under  their  hands,  and  the  same  then 
and  there  commit  to  him  the  said  D.,  who  then,  and  also  at  the  said 
time  when  &c.,  and  long  before  and  afterwards,  was  a  collector  of 
taxes  for  said  town,  legally  chosen  and  qualified,  and  did  thereafter- 
wards,  on  bc«,  make  and  deliver  to  him  a  warrant  under  their  hands 
and  seals,  bearing  the  same  date  requiring  him  to  levy  and  collect 
of  the  several  persons  named  in  said  list,  his  respective  proportion 
therein  set  down  of  the  sum  total  thereof,  and  the  same  to  pay  to 
the  treasurer  of  said  parish,  according  to  law.  And  he  further  says, 
that  the  said  plaintiff,  daring  the  whole  of  the  years  aforesaid,  owned 
and  possessed  real  estate  and  personal  estate,  situate  within  the 
same  parish,  and  that  they,  the  said  B.  and  R.  assessed  and  appor- 
tioned on  him  for  his  said  real  estate  $11 '16,  and  for  his  said  per- 
sonal estate  $2*72,  and  the  same  set  down  in  said  list,  as  his  pro-, 
portion  of  the  sum  granted  by  said  parish  as  aforesaid.  And  they 
further  aver,  that  the  said  sums  so  assessed  on  the  said  plaintifiT,  for 
his  real  and  personal  estate  aforesaid,  were  his  just  and  due  proper-  "^ 
tion  of  said  tax,  and  no  more.  And  the  said  D.  afterwards,  on  &:c., 
being  collector  of  taxes  for  said  parish  for  tlie  year  &:c.,  legally 
chosen  and  qualified,  and  having  said  list  of  taxes,  with  said  war- 
rant, committed  to  him  as  aforesaid,  by  virtue  thereof  demanded  of 
said  plaintiff  payment  of  the  sums  assessed  on  him  as  aforesaid ; 
and  because  he  refused  to  pay  the  same,  and  in  order  to  levy  and  ^ 

collect  the  same,  according  to  the  requirement  of  said  warrant,  he 
the  said  D.  afterwards,  on  the  same  day,  within  the  said  parish,  dis- 
trained said  plaintiff  by  his  said  chaise,  and  the  same  distress  kept 
until  he  paid  the  sums  aforesaid,  being  the  space  of  half  an  hour,  as 
it  was  lawful  for  him  to  do  for  the  cause  aforesaid,  which  is  tlie 
residue  of  the  trespass  complained  of  in  the  plaintiff's  declaration. 
And  this  the  said  D.  is  ready  to  verify :  Wherefore  he  prays  judg- 
ment, if  the  plaintiff  his  action  aforesaid  against  him  ought  to  have 
or  maintain,  and  for  his  costs.  W.  Prescott. 

Replication.    And  the  said  plaintiff  says,  that  notwithstanding  any  Sat  pit  wm  an 
thing  by  the  said  D.  above  in  pleading  alleged,  as  to  the  residue  of  tlie  inhabitaDt  of  , 
trespass  aforesaid,  he  ought  not  to  be  precluded  from  having  and  M.  and  not  of 
maintaining  his  action  aforesaid  thereof  against  him,  because  pro-  ^"^  *^' 
testing  that  the  said  B.  and  R.  were  not  assessors  of  the  said  first 
parish  in  L.  aforesaid,  for  the  year  &c.,  legally  chosen  and  quali- 
fied, and  also  protesting  that  the  said  B.  and  R.  did  not  assess  and 
apportion  the  sum  so  voted  and  granted  as  a  parish  tax,  upon  all  the 
polls  of  the  inhabitants  and  estates  within  the  same  parish,  according 
to  rules  prescribed  in  the  then  last  tax  act  of  the  General  Court, 
and  a  perfect  list  thereof  make  out  under  their  hands,  as  they  in  the 
same  plea  have  alleged  ;    and  protesting,*  also,  that  they  the  said  B. 
and  R.  did  not  commit  the  same  to  the  said  D.,  with  a  warrant 

.    73  - 
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Br  oFFioKM.  under  their  band  and  seals,  bearing  date  as  be  in  the  sftme  plea  balh 
alleged,  and  protesting,  also,  that  the  said  D.  was  not,  at  the  said 
time,  when  fac.,  a  collector  of  taxes  for  said  parish,  legally  chosen 
and  qualified,  as  in  the  same  plea  is  alleged,  and  protesting,  also, 
that  he  the  said  plaintiff,  at  the  time  of  the  granting  and  voting,  and 
also  of  the  supposed  assessing  of  the  tax  aforementioned  upon  him, 
as  in  the  same  plea  is  alleged,  was  not  licible  by  law  13b  be  assessed 
and  apportioned  therefor ;  for  plea  he  says,  that  at  the  time  of  the 
granting  and  voting  of  the  parish  tax  aforesaid,  and  long  before,  he 
was,  and  ever  since  has  been,  an  inhabitant  of  the  town  of  M.  in  the 
same  county,  and  not  ah  inhabitant  of  the  town  of  L.  aforesaid,  and 
at  the  several  times  in  the  same  plea  mentioned,  he  was  the  owner 
of  one  certain  messuage  and  farm,  with  the  household  furniture  and 
implements  of  husbandry,  and  stock  thereto  belonging,  which  said 
farm  and  messuage,  furniture,  implements,  and  stock,  at  the  several 
times  in  the  same  plea  mentioned,  and  long  before,  and  long  after- 
wards, were  in  the  actual  occupation  and  tenancy  of  one  A.  K., 
there  resident  and  inhabitant,  tenant  thereof  by  parol  demise  from 
him  the  said  plaintiff,  for  one  year  from  the  first  day  of  Szc.,  then 
next  preceding  the  granting  and  voting  of  the  parish  tax  aforesaid, 
and  so  from  year  to  year,  so  long  as  the  said  M.  and  K.  should 
please,  he  the  said  K.  yielding  and  paying  therefor,  as  &  yearly  rent, 
ope  half  of  the  annual  produce  and  profits  of  the  demised  tenements, 
which  said  tenements  and  property  are  tlie  real  and  personal  estate 
for  which  said  plaintiff  is  assessed  and  taxed,  in  the  tax  aforesaid  : 
without  this,  that  he  the  said  plaintiff,  at  the  several  times  in  the 
same  plea  mentioned,  was  the  owner  or  possessor  of  any  other  per- 
sonal or  real  estate  than  aforementioned  within  the  said  first  parish 
of  said  L  ;  all  which  Tie  is  ready  to  verify  :  Wherefore  he  prays 
judgment  for  his  damages  and  costs  to  be  adjudged  to  him. 

J.  Story. 

Note. — On  demurrer  to  this  replication,   the  plaintiff  had  jndgmenL 
November  Term,  1807. 

^Im  a*^  ^t  ^^^^'  ^"^  *®  ^^^^  ^'  ^°™®^  ^"^  defends  &cc.,  when  8ic., 
constate"  that  ^"^  ^  ^^  ^^e  residue  of  the  trespass  &c.,  {actio  non,)  because  he 
the  pit.  was  says,  that  at  the  time  when  £^.,  and  long  before  and  after  that 
ranUor'no^-*^"  time,  he  the  said  D.  was  a  collector  of  taxes  for  said  town  of  B., 
payment  of"  legally  chosen  and  qualified,  and  T.  P.,  J.  R.,  J.  S.  jr.,  E.  R.,* 
taxes.  and  J.  D.,  being  assessors  of  the  said  town  of  B.  for  the  year  &c., 

duly  chosen  and  qualified,  did  on  &lc.^  of  the  same  year,  at  B. 
aforesaid,  issue,  direct,  and  deliver  to  him  the  said  D.,  being  then 
and  there  a  collector  as  aforesaid,  their  certain  warrant,  under  their 
hands  and  seals,  in  due  form  of  law,  and  bearing  date  the  same  day, 
commanding  and  requiring  him  the  said  D.,  in  the  name  of  the 
commonweahh  aforesaid,  to  levy  and  collect  the  several  taxes  as- 
sessed upon  the  persons  named  in  the  list  of  taxes,  with  the  said 
warrant  committed  to  him,  each  one  his  respective  proportion  there- 
in set  down  of  the  sum  total  of  the  said  list,  being  a  part  of  the  said 
town's  proportion  of  the  state  tax,  so  called,  for  the  same  year  ;  and 
the  said  assessors  did  also  then  and  there  issue,  direct,  and  deliver 
to  him  the  said  D«,  being  then  and  there  a  collector  as  aforesaid, 
legally  chosen  and  qualified  as  aforesaid,  their  other  certain  warrant 
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under  their  hands  and  seals,  and  bearing  date  the  same  day,  coni-  By  omcciui. 
manding  and  requiring  him  the  said  D.,  in  the  name  of  the  said 
Commonwealth,  to  levy  and  collect  the  several  taxes,  assessed  upon 
the  persons  named  in  the  list  of  taxes,  with  the  said  last  mentioned 
warrant  committed  to  him,  each  one  his  respective  proportion  there- 
in set  down,  being  a  part  of  the  said  town's  proportion  of  the  town 
and  county  tax,  so  called,  for  the  same  year.  And  the  said  D. 
further  says,  that  the  said  assessors  did,  in  the  said  first  'mentioned 
list  assess  upon  the  said  W,j  and  set  down  as  his  proportion  of  the 
sum  total  onhe  same  list,  the  following  sums,  to  tvity  $5*08  for  his 
real  estate,  and  $0*24  for  his  personal  estate,  and  in  the  list  second- 
ly abovementioned,  the  said  assessors  did  assess  upon  the  said  W., 
and  set  down  as  his  proportion  of  the  sum  total  of  the  said  list, 
the  follQwing  sums,  to  vnt,  $17*69  for  his  real  estate,  and  $0*86 
for  his  personal  estate,  said  sums  amounting  in  the  whole  to  $23*87. 
And  the  said  D.  afterwards,  to  wit,  on  &c.,  at  B.  aforesaid,  being 
then  and  there  collector  as  aforesaid,  and  having  said  several  war- 
rants, with  said  several  lists  of  taxes  committed  to  him  as  afore- 
said, by  virtue  thereof  then  and  there  demanded  of  said  W.  pay- 
ment of  the  several  sums  aforesaid,  in  the  said  several  lists  set 
down,  as  his  proportion  as  aforesaid ;  and  becjiuse  he  refused 
to  pay  the  same  for  the  space  of  twelve  days  after  the  demand 
aforesaid,  and  neglected  to  show  to  the  said  D.,  collector  as 
aforesaid,  sufficient  goods  or  chattels,  whereby  the  same  sums  might 
be  levied,  he  the  said  D.,  in  order  to  levy  and  collect  the  same, 
according  to  the  requirements  of  said  warrants,  did  take  the  body  of 
the  said  W.  and  him  committed  unto  the  common  gaol  of  said 
county,  in  &c.  in  said  'county,  where  the  said  W.  did  remain  for 
the  space  of  two  days,  and  until  he  gave  his  note  as  aforesaid, 
which  the  said  D.  then  and  there  received  in  payment  for  the 
same  taxes,  and  also  in  payment  for  the  lawful  charges  of  levying 
and  collecting  the  same  taxes,  which  charges,  the  said  D.  avers, 
amount  to  the  sum  of  $2*1&,  all  which  it  was  lawful  for  the  said  D., 
for  the  cause  aforesaid,  which  is  the  residue  of  the  trespass  com- 

!»lained  of  in  the  plaintiff's  [declaration }    and  this  &£c. :   Where- 
bre,  &c.  Pickering. 

Plea.     As  to  assault  and  battery  &c.,  not  guilty.  PJfa-   Not 

And  as  to  the  residue  of  die  trespass,  assault,  and  battery,  and  g  r^^^^^  ^^  ^ 
imprisonment,  in  the  plaintiff's  declaration  supposed  to  be  commit-  warrant  for 
ted,  the  said  L.  and  C.  by  their  said  attorney  say,  that  the  said  non-payment 
plaintiff  his  action  aforesaid  thereof  against  them  Ought  not  to  have  or  ®  ^*®*' 
maintain,  because  they  say,  that  the  inhabitants  of  the  first  parish  in  N. 
aforesaid,  at  a  legal  meeting  of  the  qualified  voters  therein  holden, 
on  &c«,  did  grant  and  vote  the  sum  of  &c.  dollars,  for  the  mainte- 
nance and  support  of  the  minister  and  public  teacher  of  religion  in 
the  same  parish,  and   to  defray  othe?  necessary  charges  arising 
therein,  and  the  assessors  of  said  parish  for  that  same  year,  did 
thereafterwards  in  said  year  assess  and  apportion  the  aforesaid  sum 
upon  the  polls  of  and  estates  within  the  said  parish,  and  the  list  of 
said  assessments  did  thereafterwards,  on  &c.,  commit  to  N.  A.,  then 
a  collector  of  taxes  in  said  parish,  with  a  warrant  under  their  hands 
and  seals,  requiring  him  to  levy  and  collect  the  same,  of  the  several 
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By  omcKtLB,  persons  named  in  said  list :  each  one  his  respective  proportioQ 
therein  set  down,  of  the  sum  total  aforementioned ;  and  the  said 
plaintiff  was  then  an  inhabitant  of  said  parish,  and  liable  to  pay 
taxes  therein  for  the  support  and  maintenance  of  a  minister  and 
public  teacher  of  religion  therein,  and  defraying  other  necessary 
charges  arising  therein.  And  the  said  assessors  did  assess  and  ap- 
.  portion  upon  his  poll  and  estate,  and  set  down  in  sai^  list,  the  sum 
of  &c.  upon  his  poll,  and  &c.  upon  his  estate,  as  his  proportion  of 
the  sum  aforesaid,  but  the^said  warrant  was  illegal,  and  not  sufBcient 
authority  to  the  said  collector  to  collect  the  same  Assessments 
And  afterwards,  on  &c.,  upon  the  petition  of  said  parish,  a  resolu* 
tion  was  passed  by  the  legislative  authority,'  impowering  the  then 
assessors  of  said  parish,  or  those  who  should  next  be  chosen  therein, 
to  assess  anew  the  taxes  which  were  voted  by  said  parish  iq  the 
year  &c.,  according  to  the  rules  of  law  in  force  in  that  year,  on  the 
polls  and  estates  of  all  the  inhabitants  then  liable  to  taxation  tliere, 
and  such  taxes  to  commit  to  their  then  collector,  or  the  one  next  to  be 
chosen,  with  a  warrant  in  due  form  of  law,  to  collect  the  same ;  said 
assessors  to  allow,  on  the  book  or  books  committed  to  said  col- 
lector, to  all  persons  who  had  voluntarily  paid  their  said  taxes,  or 
any  part  thereof,  the  several  sums  they  might  have  so  paid,  and 
which  they  could  not  by  law  recover  back  again.  And  the  said  L. 
and  C.  say,  that  before  the  passing  of  said  resolve,  they,  together  with 
N.  L.,  were  duly  and  legally  chosen  assessors  of  said  parish,  by  the 
inhabitants  thereof,  to  mt^  at  a  meeting  of  the  same  inhabitants,  holden 
on  &c.,  that  they  the  said  L.  and  C.  afterwards  accepted  their  said 
offices,  and  were  sworn  to  the  faithful  discharge  of  the  duties  of  the 
same,  and  that  said  N.  never  did  accept  said  office  of  assessor,  and 
was  not  sworn  to  the  faithful  discharge  of  the  duties  thereof,  and  that 
they  the  said  L.  and  C.  continued  assessors  aforesaid,  until  &c.,  then 
next  ensuing,  and  long  afterwards,  and  on  that  day,  being  assessors 
as  aforesaid,  and  having  been  duly  sworn,  they,  pursuant  to  the 
power  granted  them  by  said  resolve,  legally  assessed  anew  the  tax 
or  sum  of  &c.  dollars,  granted  and  voted  by  the  inhabitants  of  said 
parish  in  the  year  bc«,  as  aforesaid,  on  the  polls  and  estates  of  aU 
tlie  inhabitants  of  said  parish,  then  liable  to  taxation  there,  and  a  list 
of  the  same  there,  on  that  same  day,  committed  to  J.  I.,  who  then 
was,  and  from  the  time  of  passing  said  resolution  had  been,  a  col- 
lector of  taxes  in  said  parish,  and  had  been  duly  sworn  to  the  faith- 
ful discharge  of  the  duties  of  said  office,  with  a  warrant  under  their 
hands  and  seals  in  due  form  of  law,  to  collect  the  same,  having 
credited  and  allowed  on  the  book  or  list  of  said  assessments  com- 
mitted to  him,  to  all  persons  who  had  voluntarily  paid  the  whole  or 
any  part  of  the  taxes  which  had  been  assessed  on  them  by  the  as- 
sessors of  said  parish  in  the  aforesaid  alssessment,  made  &c.,  as 
aforesaid,  the  several  sums  tliey  had  so  paid,  and  which  they  could 
not  by  law  recover  back  again.  And  they  further  say,  diat  said 
plaintiff,  on  the  day  last  mentioned,  was,  and  from  the  time  of  making 
the  assessments  first  mentioned,  to  that  day,  had  continued  to  be, 
an  inhabitant  of  said  parish,  and  that  he  was  named  in  said  list,  and 
there  was  legally  assessed  on  his  poll  and  estate,  and  therein  set 
down  as  bis  proportion  of  the  s(Um  aforesaid,  to  triij  on  his  poll,  &c* 
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cents,  and  upon  his  real  estate,  &c.  dollars,  and  on  his  personal  es-  Bt  oivicxm. 
tate,  one  dollar,  amounting  in  the  whole  to  &;c.  dollars  and  &oe. 
cents,  and  that  the  same  was  bis  just  proportion  thereof,  and  that  he 
had  never  paid  the  tax  assessed  on  him  in  the  year  Sec.,  as  afore- 
said, nor  any  part  thereof.  And  the  said  L  afterwards  on  the  day 
mentioned  in  the  appellant's  declaration,  because  the  said  plaintiff 
refused  to  pay  him  the  said  J.  the  sums  assessed  on  bis  the  said 

Elaintiff 's  poll  and  estate,  and  set  down  in  the  list  committed  to 
im  the  said  L  to  collect  as  aforesaid,  he  the  said  I.  having  first 
duly  and  legally  notified  the  said  plaintifTof  the  said  assessment,  and 
demanded  of  him  payment  thereof;  and  for  want  of  goods  and  chat- 
tels of  the  appellant,  whereon  to  make  distress,  and  according  to  the 
exigency  ot  his  said  warrant,  took  the  body'of  the  said  plaintiff; 
and  the  said  I.  imprisoned  the  said  pluntiff,  and  him  detained  in 

f)r]son,  until  he  paid  the  sum  assessed  upon  him  as  aforesaid,  as  was 
awful  for  him  the  said  I.  to  do  for  the  cause  aforesaid ;  whidh 
arrest,  imprisonment,  and  detention,  are  the  residue  of  the  trespass 
in  the  appellant's  declaration  mentioned ;  and  this  they  are  ready 
to  verify :  Wherefore  they  pray  judgment,  {si  action)  fac. 

W.  Pbescott. 

Plea.    First  plea,  not  guilty.  Plea.  Not 

smiltv 

And  for  further  plea,  as  to  the  said  assaulting,  beating,  kicking,  ^  j^^t  u 
wounding,  &£c.  the  said  plaintiff,  the  said  D.  says,  {actio  notif)  be-  Was  committed 
cause  be  says,  before  the  said  time  when  &c.,  to  wit,  at  a  court  to  the  house  of 
fac.,  the  said  plabtiffwas  in  due  form  of  law  committed  by  die  said  ^jJI^ofJ^ 
court,  so  then  and  there  holden  as  aforesaid,  to  the  house  of  cor-  was  keeper,  by 
rection.at  &;c*,  to  be  there  imprisoned  for  one  year  then  next  fol-  the  judge  &c., 
lowing,  and  then  discharged;    and  the  said  plaintiff  was  then  and  eda^year"^d 
there  delivered  into  the  custody  of  the  said  D.,  who  then  was,  and  that  pit.  was 
from  that  time  hitherto  hath  been,  keeper  of  the  said  gaol  or  house  ot  mutinous,  &c., 
correction,  and  was  then  and  there  carried  and  conveyed  by  the  Ja^^^iJ^ 
said.  D.  to  the  said  house  of  correction,  under  and  by  virtue  of  the  him,  and  ne- 
said  commitment,  and  was  then  and  there  kept  and  detained  in  such  ^^"*^^ 
custody,  under  and  by  virtue  of  the  said  commitment,  from  thence  j^i^  ^, 
until,  and  at,  and  after  the  said  time  when  &z;c.,  his  said  imprisonment 
under  the  said  commitment  not  being  then  expired,  as  he  lawfully 
might  be  for  the  cause  aforesaid.     And  the  said  D.  in  fact  further 
saitb,  that  the  said  plaintiff,  so  being  in  the  custody  of  the  said  D., 
as  such  keeper  of  the  said  house  of  correction  as  aforesaid,  he  the 
said  plainti^  while  he  was  in  such  custody,  and  before  the  nid 
time  when  &c.,  to  witj  on  &:c.,  in  the  said  first  count  mentioned, 
at  &c.,  in  &£c.,  with  force  and  arms,  together  with  the  said  *  other 
person  in  the  said  first  count  mentioned,  and  divers  other  prisoners, 
then  being  in  the  said  house  of  correction,  in  the  custody  of  the 
said  D.,  as  such  keeper  thereof  as  aforesaid,  did  behave  in  a  riotous, 
tumuhuous,  and  disorderly  manner ;  and  the  said  plaintiff  did  also 
then  and  there  excite  and  endeavour  to  persuade  such  other  persons 
to  break  the  said  prison,  and  to  escape  from  thence  ;    and  the  said 
plaintiff,  and  the  said  other  person  in  the  said  first  count  mentioned, 
and  the  said  other  prisoners,  so  behaving  in  such  riotous,  tumultuous, 
and  disorderly  manner  in  the  said  house  of  correction,  then  and 
there  refused  to  desist  from  so  doing,  for  which  reason  he  the  said 


582  TRESPASS. 

Bt  omcxRB.  D.,  ID  the  discharge  of  His  duty  as  such  keeper  of  the  said  house  of 
correction,  and  for  the  necessary  maintenance  and  preservation  of 
good  order  in  the  said  prison,  at  the  said  time  when  &c.,  at  the  said 
house  of  correction,  did  gently  and  moderately  correct  the  said 
plaintiff  for  his  said  misbehavio»  in  the  said  house  of  correction,  and 
m  so  doing  did  necessarily  strike  the  said  plaintiff  the  said  blows  and 
strokes  in  the  said  first  count  mentioned,  and  did  necessarUy  and 
unavoidably  a  litde  wound  and  ill-treat  the  said  plaintifl^  as  he  law- 
fully might  for  the  cause  aforesaid,  and  in  order  to  prevent  and  put 
a  stop  to  such  misbehavior,  did  necessarily  tie  and  fasten  the  said 
plaintiff  to  tlie  said  other  person,  in  the  said  first  count  mentioned, 
and  keep  and  detain  him  so  tied  and  fastened,  for  the  said  space  of 
time  in  the  said  first  count  in  thiat  respect  mentioned,  as  he  lawfully 
might  for  the  cause  aforesaid,  which  are  the  same  trespass  in  the 
introductory  part  of  this  plea  mentioned,  and  whereof  the  said  plain- 
tiff hath  above  thereof  complained  against  him ;  and  this  &c. : 
Wherefore  &c.,  if  &c.  ^ 

^PiM.  Ju«-  AqJ  for  furdier  plea,  as  to  the  said  assaulting  &c-,  he  the  said 
nult  and  im-  ^'^  ^Y  l^ave  &c.,  according  to  &c.,  says,  (actio  fton,)  because  he 
piironment  says,  that  before  the  said  time  when  &c.,  to  wity  at  a  court  &c., 
™*^mitoa  t  ^^^  plaintiff  was  in  due  form  of  law  committed  by  the  said  court,  so 
then  and  there  holden  as  aforesaid,  to  tlie  said  house  of  correction 
at  &c.,  to  be  there  imprisoned  for  one  year  then  next  following,  and 
then  discharged ;  and  the  said  plaintiff  was  thereupon  then  and  there 
delivered  into  the  custody  of  the  said  D*,  then  and  from  that  time 
hitherto  being  keeper  of  the  said  house  of  correction,  and  was  then 
and  there  carried  and  conveyed  by  the  said  D.,  to  the  said  house  of 
correction,  under  and  by  virtue  of  the  said  commitment,  and  was 
then  and  there  kept  and  detained  in  such  custody,  under  and  by 
virtue  of  the  said  commitment,  from  thence  until,  and  at,  and  after 
the  said  time  when  &c.,  his  said  imprisonment,  under  the  said. com- 
mitment, not  being  then  expired,  as  he  lawfully  might  for  the  cause' 
aforesaid,  which  are  the  same  trespass  in  the  introductory  part  of 
this{)lea  mentioned,  and  whereof  the  said  plaintiff  hath  above  thereof 
complained  against  him ;  and  this  be. :  Wherefore  &c.,  if  he. 

^*  ^'Xti/"*'      "^"^  ^^^  *  further  plea,  as  to  the  assaulting,  &c.,  he  the  said 

trespasses  bat   ^*'  "^7  ^^^^  leave  of  the  Court  &:c.,  says,  {actio  non,)  because  he 

maiming,  un-    says,  that  before  the  said  time  when  be.,  to  tvit,  at  a  court  &c., 

^^tm^^r^'^d    ^®  ^^^^  plaintiff  was  in  due  form  of  law  committed  by  the  said 

moderate  cor-   co*^9  SO  then  and  there  holden  as  aforesaid,  to  the  house  of  correc- 

rectionformis-  tion  at  &CC.,  to  be  there  imprisoned  for  one  year  then  next  following, 

behaviour.        mjj  jjjgjj  discharged ;    and  the  said  plaintiff  was  thereupon  then 

and  there  delivered  into  the  custody  x>f  the  said  D.,  then  and  from 

that  time  hitherto  being  keeper  of  the  said  house  of  correction,  and 

was  then  and  there  carried  and  conveyed  by  the  said  D.  to  the  said 

house  of  correcdon,  under  and  by  virtue  of  the  said  cdtifmitment, 

and  was  then  and  there  kept  and  detained  in  such  custody,  under 

and  by  virtue  of  the  said  commitment,  irom  thence  undl,  and  at, 

and  alter  the  said  second  time  when  &rc.,  his  said  imprisonment 

under  the  said  commitment  not  being  then  expired,  as  he  lawfully 

might  for  the  cause  afore^id.     And  the  said  D«  in  fact  further  saith, 

that  the  said  plaintiff  so  being  in  the  custody  of  the  said  D.,  as  such 
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keeper  of  the  said  house  of  correction  as  aforesaid,  he  the  said  Bt  officxks. 
plaintifi^  while  he  was  in  such  c^istody,  and  just  before  the  time 
when  &c.,  to  vni^  on  &C.,  in  the  said  second  count  mentioned, '  at 
Sec.,  in  &£c«,  with  force  and  arms,  together  with  divers  other  per- 
sons, then  being  in  the  said  house  of  correction,  in  the  custody  of 
the  said  D.,  as  such  keeper  thereof  as  aforesaid,  did  behave  in  a 
riotous,  &£c.  manner,  and  the  said  plaintiff  did  also  then  and  there 
excite  and  endeavour  to  persuade  such  other  persons  to  break  the 
prison  and  to  escape  from  thence ;  and  the  said  plaintiff  and  the 
said  other  persons,  so  behaving  in  such  riotous,  &x.  manner,  in  (he 
said  house  of  correction,  then  and  there  refused  to  desist  from  so 
doing,  for  which  reason  he  the  said  D.,  in  the  discharge  of  his  duty 
as  such  keeper  of  the  said  house  of  correction,  and  for  the  necessa- 
ry maintenance  and  preservation  of  good  order  in  the  said  house  of 
correction,  did  gently  and  moderately  correct  the  said  plaintiff  for 
the  said  misbehavior  in  the  said  house  of  correction,  and  in  so 
doing  did  necessarily  beat,  bruise,  wound,  and  ill-treat  the  said  plain- 
tiff, and  did  smite  and  kick  the  said  plaintiffthe  said  blows,  strokes,  and 
kicks  in  the  said  second  count  mentioned,  and  did  thereby  unavoid- 
ably a  litde  cut,  bruise,  and  wound  the  said  plaintiff,  and  did  then 
and  there  necessarily  and  unavoidably  a  little  tear  &c.  the  said 
clothes  and  wearing  apparel  of  the  said  plaintiff  in  the  said  second 
count  mentioned,  as  he  lawfully  might  for  the  cause  aforesaid,  which 
are  the  same  trespass  in  the  introductory  part  of  this  plea  mentioned, 
and  whereof  the  said  plaintiff  hath  above  complained  against  him ; 
and  this,  &c. :  Wherefore  be.,  if  &c. 

Replication.    And  the  said  plaintiff,  as  to  the  said  plea  of  the  S®^''*^**!^*  ^ 
said  D.,  by  him  secondly  above  pleaded  in  bar  as  to  the  trespass  in  p]ea.   De  a 
the  introduction  of  that  plea  mentioned,  says,  that  he,  by  reason  of  injaria*  and 
any  thing  in  that  plea  alleged,  (precludi  non,)  because  he  says,  that  ^J^**!?§^ 
the  said  D.,  of  his  own  wrong,  and  without  any  such  cause  as  is  paw. 
by  him  in  his  said  plea  by  him  secondly  above  pleaded  in  bar  in 
that  behalf  alleged,  witli  force  and  arms  &c.,  at  the  said  time  when 
&c.,  to  mtf  at  &;c.,  assaulted,  kicked,  be.  the  said  plaintiff,  as  in 
the  said  first  count  of  the  said  declaration  is  mentioned,  and  struck 
and  kicked  him,  be,  and  thereby  cut,  bruised,  &c.  the  plaintiff, 
and  also  imprisoned  him,  and  kept  and  detained  him  in  prison  for 
the  said  space  of  time  in  the  said  iirst  count  of  the  said  declaration 
in  that  respect  mentioned,  and  tied  and  fastened  him  to  the  said 
other  person  in  that  count  also  mentioned,  and  kept  him  so  tied  and 
fastened  for  the  said  time  in  the  said  first  count  in  that  respect  men- 
tioned, in  manner  and  form  as  the  said  plaintiff  hath  above  thereof 
complained  against  him ;  and  of  this  he  puts  himself  upon  the  coun- 
try, &c. 

And  the  said  plaintiff  in  fact  further  saith,  that  he  commenced  ^eJ^J^Jl 
this  actbn  in  this  cause,  and  brought  his  suit  thereupon  aeainst  the  pass.  - 
said  D.  not  only  for  the  said  trespass  in  the  said  plea  of  the  said 
D.  by  him  secondly  above  pleaded  in  bar  mentioned,  and  thereby 
attempted  to  be  justified,  but  also  for  that  the  said  D.,  on**  be, 
at  be,  with  force  and  arms  be.  made  an  assault  upon  the  said  D., 
and  there  beat,  kicked,  bruised,  be.  the  plaintiff,  and  struck  him 
be,  upon  his  head,  face,  be,  many  grievous  and  violent  blows 
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Br  orricsEs.  and  kicks,  and  thereby  cut,  bruised,  Sec.  the  bead,  face,  hix^*  o(  the 
said  plaintiff,  and  then  and  there  imprisoned  him,  and  kept  and 
detained  him  in  prison  there  •  for  a  long  space  of  time,  to  tvtt^  for 
the  space  of  six  months,  against  his  will,  and  without  any  legal  cause 
whatsoever,  and  tlien  and  ttiere  tied  and  fastened  him  to  a  certain 
person  who  was  then  and  there  infected  with  the  itch,  and  was  filthy 
and  nasty,  and  kept  him  so  tied  and  fastened  for  a  long  space  of 
time,  to  wit,  for  the  space  of  twenty  weeks,  whereby  the  said  plain- 
tiff then  and  there  caught  the  same  of  him,  by  means  of  which  said 
premises,  he  the  said  plaintiff  became  sick,  sore,  and  distempered, 
and  remained  and  continued  so  weak  and  distempered  for  a  long 
time,  to  wit,  for  the  space  of  two  months,  and  was  all  that  time 
aforesaid  hindered  and  prevented  from,  and  rendered  incapable  of 
transacting  and  following  his  lawful  and  necessary  afiairs  and  busi- 
ness, which  he  otherwise  might  and  would  have  done,  and  during 
all  that  time  underwent  and  suffered  great  pain  and  anguish  of  body 
and  anxiety  of  mind,  to  the  great  peril  and  danger  of  his  life,  to  toity 
&c.,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  the  said 
first  count  of  the  said  declaration  complained  against  him ;  which 
said  trespass,  so  above  anew  assigned,  is  another  and  different  tres- 
pass from  the  said  trespass  in  the  said  plea  of  the  said  D.  by  him 
secondly  above  pleaded  in  bar  mentioned^  and  thereby  attempted  to 
be  justified  :  Wherefore,  inasmuch  as  the  said  D.  hath  not  answer- 
ed the  saiid  trespass  so  above  anew  assigned,  the  said  plaintiff  prays 
judgment,  and  his  damages  by  him  sustained,  on  occasion  of  the 
committing  thereof,  &c. 

To  third  plea.'      And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  D.,  by  him 

Ne^'^Msi^"-     ^^*^^'y  above  pleaded  in  bar,  as  to  the  assaulting  and  imprisoning  the 

ment^^-     said  plaintiff,  and  keeping  and  detaining  him  in  prison  for  the  said  time 

pass.  in  the  said  first  count  in  that  respect  mentioned,  above  done  by  the 

said  D.^  says,  (precludi  non,)  because  he  says,  that  he  exhibited 

his  bill,  &c.  against  the  said  D.,  for  another  and  different  trespass 

than  the  said  trespass  mentioned  in  the  said  plea  of  the  said  D.,  by 

him  thirdly  above  pleaded  in  bar,  and  thereby  attempted  to  be  put 

in  issue,  to  wit,  for  that  the  said  D.,  in  the  said  kc,,  at  he.,  with 

force  and  arms  &zx;.,  assaulted  and  imprisoned  the  said  plaintiff,  and 

kept  and  detained  him  in  prison  for  the  said  space  of  time  in  the 

said  declaration  in  that  behalf  mentioned,  without  any  legal  cause 

whatsoever  :  Wherefore,  fcc.  {as  in  the  preceding),     9  Went.  5, 10. 

^^S!^°°'  ^      Replication.     And  the  plaintiff,  as  to  the  said  plea  of  the  said 
ti^caUon'^ian-    ^'^  ^^  ^^  ^^®  assaulting,  beating,  ill-treating,  taking,  imprisoning,  and 
der  process.      detaining  in  prison  of  the  said  plaintiff,  by  him  the  said  D.  done,  by 
^  °t^f  tff*^'  *^®  ^^*^  ^'  ^^°^®  pleaded  in  bar,  says,  {predudi  non,)  because  he 
trespass.   ^      says,-that  the  said  assault,  beatiAg,  ill-treating,  taking,  imprisoning, 
and  detaining  in  prison  of  the  plaintiff,  whereof  the  plaintiff  above 
complains,  were  done  and  committed  by  him  the  said  D.,  at  another 
time,  and  before  the  taking  and  arresting  of  the  plaintiff  by  the  said 
D.,  by  virtue  of  the  said  writ  and  warrant,  in  manner  and  form  as 
the  said  D.  hath  above  in  his  said  plea  alleged,  for  which  said-as- 
sault, beating,  ill-treating,  taking,  and  imprisoning,  and  detaining  in 
Erison  of  the  plaintiff,  above  anew  assigned,  the  plaintiffiiath  brought 
is  original  writ  in  this  behalf;  and  this  the  plaintiff  is  ready  to 
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verify :  Wherefore,  since  that  he  the  said  D.  has  not  answered  to  Bt  officbrs. 
the  said  assault,  beating,  ill-treating,  taking,  imprisoning,  and  detain- 
ing in  prison  the.  plaintiff,  here  above  anew  assigned,  the  plaintiff  prays 
judgment,  and  his  damages  by  reason  thereof  to  be  adjudged  to  him, 
&c.     MSS,  [G.]  142.  E.  BooTLE. 

Replication.     And  the  plaintiff,  as  to  the  said  plea  of  the  said  RepUcation  to 
D.,  as  to  the  said  assault,  beating,  and  imprisoning  of  tl)e  plaintiff  in  ?  ^^^  of  jusU- 
the  said  declaration  first  mentioned,  and  keeping  and  detaining  him  re^t  underexe- 
in  prison  for  the  space  of  six  hours,  part  of  the  time  in  the  said  cution,  that  the 
declaration  first  mentioned,  by  him  above  pleaded  in  bar,  saith,  thr«it^and*^ 
{precludi  no/i,)  because  he  saith,  that  it  is  true  that  the  said  writ  in  afteiwarda  the 
the  said  plea  particularly  set  forth  on  fiic.,  was  prosecuted  out  of  the  <lp-»  who  was 
said  Court  of  Exchequer  by  the  said  A.  A.  against  the  plaintiff,  and  riated^ihcTpltT 
was  delivered  to  the  said  B.  B.,  then  sheriff  of  the  said  county,  to 
be  executed  in  due  form  of  law,  as  the  said  D.  hath  above  alleged 
in  his  said  plea ;  but  the  plaintiff  further  saith,  that  afterwards,  and 
before  the  return  of  the  said  writ,  and  before  the  taking  and  impris- 
oning of  the  plaintiff  in  the  said  plea  mentioned,  to  wit^  on  &cc.,  at 
&c.  aforesaid,  the  said  B.  B.,  (he  being  then  and  coniinUfnlly  from 
ihat  time  until  and  upon  the  ^ay  of  the  return  of  the  said  writ,  sheriff 
of  the  said  county,)  by  virtue  of  the  said  writ  took  his  body,  and 
arrested  the  plaintin,  and  had  and  kept  and  detained  him  in  his  cus- 
tody ;  and  the  plaintiff  then  and  there  being  in  the  custody  of  the 
said  sheriff,  by  virtue^  of  the  said  writ  as  aforesaid,  the  said  B.  B. 
(then  and  there  being  sheriff  as  aforesaid,)  afterwards,  to  wit^  on 
be.,  at  &c.  aforesaid,  freely  \and  vpluntariiy  did  release* and  dis- 
charge the  plaintiff  from  the  said  arrest,  and  did  permit  and  suffer 
him  to  go  at  large  out  of  the  custody  of  him  the  said  sheriff;  and 
the  plaintiff  then  and  there,  by  the  permission  and  sufferance  of  the 
said  sheriff,  was  released  and  discharged  from  the  said  arrest,  and 
went  at  large  out  of  the  custody  of  the  said  sheriff;  and  that  after- 
wards, to  witf  at  the  said  time  when  &c.,  the  said  D.,  then  and  there 
being  under-sheriff  as  aforesaid,  of  his  own  wrong,  by  color  of  the 
said  writ,  again  took,  arrested,  and  imprisoned  the  plaintiff,  and  kept 
and  detained  him  in  prison  for  the  space  of  six  hours,  as  the  plain- 
tiff above  thereof  first  complains  against  him ;  and  this,  &c. :  Where- 
fore, inasmuch  as  the  said  D.  hath  above  acknowledged  the  said 
trespass,  he  the  plaintiff  prays  judgment,  and  his  damages,  by  reason 
of  that  trespass,  to  be  adjudged  to  him,  &c.     MSS.  [G-]  147. 

T.  Denison. 

Plea.    And  the  said  D.  comes  and  defends  the  force  and  injury.  Plea.  As  to 
when  fcc.,  and  as  to  the  force  and  arras  and  whatsoever  is  against  part,  not  gml- 
the  peace,  and  also,  as  to  the  bruising  and  wounding,  and  the  im-  ^' 
prisonment,  except  for  the  space  of  five  minutes,  in  the  first  count 
in  the  declaration  aforesaid  alleged,  he  says,  that  he  is  not  guilty,  in 
manner  and  form  as  the  said  plaintiff  hatli  thereof  declared  against 
him  ;*and  of  this  he  puts  himself  upon  the  country. 

And  as  to  the  assault  and  beating  in  the  same  count  alleged,  the  S.  Son  assault 
said  D.  says,  {actio  non^)  because  he  says,  that  at  the  time,  when  the  ddmesne. 
trespass  aforesaid  is  supposed  to  have  been  committed,  the  said 
plaintiff  with  force  and  arms  assaulted,  and  would  then  and  there 
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Bt  officebs.  have  beaten  and  bruised  the  said  D. ;  wherefore  he  did  then  and 
there  defend  himself  against  the  said  plaintiff;  and  so  the  injury,  if 
any  then  and  there  happened  to  the  said  plaintiff,  was  from  his 
own  assault,  and  in  defence  of  him  the  said  D. ;  and  this  he  is  ready 
to  verify  :  Wherefore  he  prays  judgment,  {si  actio.) 

3.  Justification  And  as  to  the  residue  of  the  trespass  in  the  same  count  alleged, 
as  watchman,    ^j^g  j^^j j  jy^  ^^y^^  ^jjg^j  ^^  g^jj  plaintiff,  [actio  non,)  because  he  says, 

that  at  ^he  time  when  &c«,  and  long  before,  he  was  a  watchman  of 
and  in  the  town  of  S.  aforesaid,  duly  appointed  and  authorized,  and 
because  the  said  plaintiff,  at  the  said  time  when  &c.,  being  in  the 
night  season,  to  mt^  after  9  o'clock  in  the  evening,  and  before  sun- 
rising  in  tlie  morning,  was  there  in  the  public  street  and  highway, 
making  great  disturbance  and  disorder,  the  said  D.,  to  prevent  and 
suppress  the  same,  and  to  keep  the  said  plaintiff  safely  until  mora- 
iog,  then  to  be  examined  touching  the  same  according  to  law,  gently 
arrested  the  said  plaintiff,  and  detained  him  for  the  space  of  five 
minutes,  when  the  said  plaintiff  unlawfully  rescued  himself  from  the 
said  D.,  which  is  the  residue  of  the  same  trespass ;  and  tliis  he  is 
ready  to  verify  :  Wherefore  be  prays  judgment,  {si  actio.) 

Prescott  &  Story. 

Plea.  Justifica-  Plea.  And  as  to  the  residue  of  the  trespass,  in  the  same  count 
|i°°iy  watch-  alleged,  the  said  E.  says,  that  the  said  plaintiff,  (actio  non,)  because 

man  s  assist-      i°i  ,  -i'  i         o*^       ii^ir  i         -it-v 

ant.  he  says,  that  at  the  said  ume,  when  &x;.,  and  long  before,  the  said  D. 

vvas  a  watchman  of  and  in  the  town  of  S.  aforesaid,  duly  appointed 
and  authorized,  and  because  the  said  plaintiff  at  the  said  time,  when 
&.C.9  being  in  the  night  season,  io  mty  after  9  o'clock  in  the  evening, 
and  before  sunrising  in  the  morning,  was  there  in  tlie  public  street 
and  highway,  making  great  disorder  and  disturbance,  the  said  D., 
in  order  to  prevent  and  suppress  the  same,  and  safely  to  keep  the 
said  plaintiff  until  morning,  then  to  be  examined  touching  the  same 
according  to  law,  gently  arrested  the  said  plaintiff,  and  the  said  E. 
on  that  occasion,  by  the  command  and  in  aid  of  the  said  D.,  gently 
seized  and  arrested  the  said  plaintiff  and  him  detained  for  the  space 
of  five  minutes,  when  the  said  plaintiff  unlawfully  rescued  hiiBself 
from  the  said  D.  and  E.,  which  is  the  residue  of  the  same  trespass; 
and  this  he  is  ready  to  verify :  Wherefore  he  prays  judgment, 
{st  actio.)  Prescott  fa  Story. 

Plea  to  assault  Plea.  And  the  said  D.  comes  and  defends  &c.,  when  &c.,  and 
prisonraent^i^  as  to  the  assaulting,  beating,  wounding,  and  ill-treating  of  the  plain- 
as  to  a^auU,  tiff,  above  supposed  to  be  done,, he  the  said  D.  says,  {actio  norij) 
battery,  &.C.,  because  he  says,  that  the  plaintiff,  on  fac.,  (a)  at  &c.,  did  make  an 
demesne.  assault  upon  him  the  said  D.,  and  him  would  have  beaten,  wounded, 
(fl)  The  day  ^"^  ill-treated  ;  .whereupon  the  said  D.  did  then  and  tliere  defend 
and  place  in  him  against  the  plaintiff;  and  so  the  said  D.  says,  that  if  any  harm 
tion**^^^^^"      °^  miscliief  thon  and  there  happened  to  the  plaintiff,  it  was  from  the 

plaintiff's  own  assault,  and  in  defence  of  himself  the  said  D. ;  and 

this  he  is  ready  to  verify  :  Wherefore,  &c. 

As  to  the  resi-  And  as  to  the  force  and  arms^  {b)  and  all  the  residue  of  the  said 
the  imprison-  ^f^spass,  excepting  the  imprisoning  and  detaining  of  him  tlie  plaio- 
ment,notguii-  tiff  in  prison  for  the  space  of  eleven  hours,  he  the  said  D.  says, 

*y-         '  (6)Notinth2  original. 
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that  he  is  not  thereof  guilty ;  and  of  this  he  puts  himself  upon  the  Br  offxcers. 
Country. 

And  as  to  the  imprisoning  and  detaining  of  the  plaintiff  in  prison  As  to  the  im- 
fer  the  space  of  eleven  hours,  the  said  D.  says,  (actio  noji,)  because  fiT'fdft^wag 
he  says,  that  the  imprisoning  and  detaining  of  the  plaintiff  in  prison  shcrifT,  and  pit. 
for  the  said  space  of  eleven  hours  was  done  at  &c.,  in  the  county  disturbed  him 
of  &c.,  (a)  on  fac.,  and  that  he  the  said  D,,  on  the  said  he.  day  of  ["  p^cl^rv^^ 
&c.,  and  for  the  space  of  two  weeks  then  next  following,  was  one  of  peace  &c.,  he 
the  sheriffs  of  the  county  of  i&c#,  and  on  the  same  day  and  year  detained  him 
last  aforesaid,  at  &c.  aforesaid,  was  in  the  execution  of  his  said  ^^' 
office  with  divers  of  his  officers  and  servants,  that  is  to  say,  in  watch-  ^^^^  and  dTy  ^ 
ing  and  guarding  the  common  gaol  in  the  county  of  &;c.,  and  the  from  that  in  the 
prisoners  being  in  the  same,  lest  any  of  them  should  escape  out  of  declaration,  it 
the  said  gaol ;  and  the  said  D.,  so  being  there  upon  that  occasion,  {^^^  thrniea of 
the  plaintiff,  before  the  said  time  in  which  the  said  imprisonment  was  son  assault 
done,  to  wity  on  the  same  day  and  year  last  aforesaid,  at  the  hour  of  abovejusUfies 
eleven  in  the  night  of  the  same  day,  being  an  unseasonable  hour,  at  pi^ce^  iJTthe" 
&c.,  aforesaid,  did  make  an  assault  upon  him  the  said  D.,  then  declaration ; 
being  pne  of  the  sheriffs  of  the  county  of  &c.,  and  then  and  there  in  ""^  *"  the  dc- 
the  execution  of  his  said  office  as  aforesaid,  and  him  tlie  said  D.  did  ^^olc  trespass 
then  and  there  strike  and  beat  with  his  fist,  against  the  peace  of  &:c.,  is  stated  on  one 
and  to  the  disturbance  and  interruption  of  tlie  said  D.  in  the  due  ^^y;    ^°.{J**^; 
execution  of  his  said  office  ;  and  by  scuffling  and  beating,  did  then  g^JJng  no  ob-^ 
and  there  prevent  the  said  D.  from  the  execution  of  his  said  ofTice,  jeciion,  for  the 
insomuch  that  the  said  D.  could  not  attend  to  his  said  office  there  ;  ^^Y  *^  "°'  ™** 
whereupon  the  said  D-.,  for  the  preservation  of  the  peace  of  &tc., 
and  lest  the  plaintiff  should  any  further  hinder  or  disturb  him  the 
said  D.  in  the  execution  of  his  said  office,  then  and  there  took  the 
plaintiff,  and  detained  him  for  the  space  of  eleven  hours,  that  is  to 
say,  until  the  next  mornins,  that  the  plaintiff  might  be  brought  be- 
fore one  of  the  jusdces  of  the  peace  of  &&c. ;  and  at  said  &^c.  did 
bring  the  plainuff,  as  soon  as  he  could,  to  wit^  at  the  end  of  the  said 
eleven  hours,  before  A.  A.,  then  mayor  of  &c.,  and  one  of  the 
justices  of  the  peace  of  &c.,  assigned  to  keep  the  peace  within  the 
county  of  &c. ;  which  said  justice  did  then  and  there  order  and 
cause  the  plaintiff  to  find  sufficient  bail  for  his  appearance  at  the 
next  assizes  for  the  county  of  &z;c.,  to  answer  the  said  offence ;  which 
said  imprisoning  and  detaining  in  prison  of  the  plaintiff,  for  the 
space  of  eleven  hours  on  occasion  aforesaid  made,  is  the  same 
trespass,  as  to  the  imprisonment  and  detaining   in   prison  of  the 
plaintiff  for  the  said  space  of  time,  whereof  the  said  plaintiff  now  « 

above  complains  against  him ;  (6)  without  thisy  that  tlie  said  D.  is  (b)  See  Searic 
guilty  of  the  said  trespass  within  the  said  borough  of  W.,  or  elsewhere,  ^-  P^^^Jjl^^ 
out  of  the  said  &c. ;  and  without  this,  (c)  that  the  said  D.  is  guilty 
of  the  said  trespass  on  the  said  first  day  of  &c.,  or  at  any  other  time  19^^207^  ^^^ 
before  the  said.D.  was  one  of  the  sheriffs  of  the  county  of  &c.,  or 
after  the  said  D.  was  discharged,  from  that  office,  as  the  plaintiff 
above  thereof  complains  against  him  ;  and  this  he  is  ready  to  verify : 
Wherefore,  &c.     1  Saund.  76,  80.  E.  Saundeks. 

Note. — ^There  was  a  general  demurrer  to  this  plea,  and  it  was  objected, 
that  the  ««  et  armii  was'not  answered ;  but  the  Court  were  of  opinion,  that 
it  was  mere  form,  which  was  aided  on  general  demurrer,  by  27  Eliz,  ch.  5. 
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Bt  orncEBs.  Lavse  v.  Kingy  1  Saand.  80,  82.  HoweTor,  there  has  been  some  doubt, 
ttbether  «i  et  armig  were  matter  of  form  or  substance,  for  the  authorities 
are  both  ways.  Cknii.  Dig.  Plead.  (3  M.  7.)  But  bj  the  4  Ann.  ch.  16,  it 
is  declared,  that  the  omission  is  matter  of  form.  See  1  Saund.  82,  note  (1.) 
**From  the  report  of  this  case  in  Lev.  216,  it  appears,  Uiat  another  oi> 
jection  was  taken  to  the  plea,  to  vnt,  that  the  traverse  was  too  lai^,  beia^ 
of  the  day  and  place  laid  in  the  declaration,  and  of  all  other  times  beibre 
the  defendant  was  sheriff  or  since.  But  the  Court  overruled  the  objection, 
and  held  the  traverse  g^ood.  The  same  point  is  recognised  in  Com.  Dig. 
Plead.  (G.  2.)  However,  unless  it  be  *  necessary  to  mention  a  particular 
time  as  well  as  place  in  the  plea,  in  order  to  constitpte  a  justificattcm,  tbe 
general  rule  is  to  follow  the  day  in  the  declaration  withoiU  a  traverse,  lo 
this  case  it  seems,  the  defendant  might  have  justified  on  the  day  alleg^, 
for  he  might  have  been  sheriff  at  that  time,  for  any  thing  that  appears  to 
the  contrary.  And  if  the  day  be  in  truth  material,  the  plaintiff  may  show 
the  very  day  in  his  replication ;  and  though  it  varies  from  that  in  the 
declaration,  it  is  no  departure.  But  as  the  defendant  justified  on  a  different 
day,  which  he  might  do,  if  he  pleased,  it  appears  that  the  Court  were  well 
founded  in  saying,, that  he  ought  to  traverse  the  day  in  the  declaration ;  for 
he  has  made  it  material,  by  showing  that  he  was  sheriff  during  a  particular 
time  only,  which  was  different  from  that  mentioned  in  the  declaration. 
Webley  v.  Palmer^  1  Salk.  222.  But  when  it  is  material  to  state  the  true 
time,  if  it  varies  from  the  day  in  the  declaration,  the  day  must  be  traversed. 
Lib.  Plac.  306,  pi.  16."   ^e  1  Saund.  82,  note  (3.) 

Plea  to  assault.  Plea.  And  the  said  D.  comes  and  defends  Sic.^  when  be,  and 
tootMM[iffcf*&c  "  ^^  '^  ^^®  coming  with  force  and  arms,  or  whatever  that  is  against  the 
As  to  the  force  peace,  says,  that  he  is  not  guilty  thereof;  and  of  this  be  pots  hirti- 
and  arms,  not  self  upon  the  country." 

guUty.  r  J 

'^  And  as  to  the  residue  of  the  trespass  aforesaid,  by  the  said  D. 
As  to  the  resi-  ^bove  supposed  to  be  done,  the  same  D.  says,  (actio  non,)  because 

due,  that  A.  A.  ,  V      i    r  i  -i    •  i  i       '' •  j  ^  •   ''  » 

sued  out  a  writ,  "0  says,  that  before  the  said  time  when  the  said  trespass  is  supposed 
which  was  de-  to  be  done,  to  witj  on  &c.,  at  &c.,  one  A.  A.  sued  out"  of  the  clerk*s 

dft^'who^wM  a  °®^®  °^  *®  ^^"^^  ^^  Common  Pleas  within  and  for  the  county  of 
deputy-sheriif,  S^-^  a  certain  writ  of  attachment,  to  tlie  sheriff  of  said  county  of 
to  serve ;  that  ^.^  and  his  deputy  directed,  whereby  the  said  sheriff  and  his  deputy 
S^he  pit^'and  ^®^®  Commanded  &:c.,  [here  insert  the  whole  writ;]  which  said  writ 
afterwards'  the  tliereafterwards,  and  beTore  the  return  thereof,  and  before  the  said 
pit-  assaulted    time  when  ifcc,  to  vnt^  on  the  same  day  of  &c.,  was"  delivered  to 

the  dft.'  justi-**  ^^^  ^^^^  ^'J  ^®^  ^^^^  there,  and  ever  since,  and  long  before,  being 
fies,  son  as-  a  deputy  sheriff,  duly  authorized  under  B.  B.,  sheriff  of  said  county 
satOt demesne,  of  &c.,  to  be  by  him  duly  executed  according  to  law;  "toftcrcZy 
the  said  D.  afterwards,  to  mi,  on  Sic.,  at  Sec.,  in  the  county  afore- 
said, and  before  the  return  of  the  same  writ,  took  and  arrested  the 
said  plaintiff,  according  to  due  form  of  law.  And  the  said  D.  fur- 
ther says,  that  the  plaintiff,  after  the  taking  and  arresting  of  the 
plaintiff,  to  tmV,  on  the  day  and  year  aforesaid,  at  &c.,  with  force 
and  arms  &c.,  upon  the  said  D..  made  an  assault,  and  him  the  said 
D.  then  and  there  would  have  beaten,  wounded,  and  ill-treated,  un- 
less the  said  D.  had  then  and  there  sooner  defended  himself  against 
the  plaintiff;  and  so  the  said  D.  says,  that  the  harm,  if  any  then 
and  there  happened  to  the  plaintiff,  was  of  the  proper  assault  of  the 
plaintiff,  and  defence  of  himself  the  said  D. ;"  which  is  the  residue 
of  the  same  trespass  whereof  the  plaintiff  above  complains  against 
him  the  said  D. ;  and  this  he  is  ready  to  verify :  Wherefore,  &c- 

Note. — ^The  parts  between  commas  are  copied  from  a  precedent  accord- 
ing to  the  English  forms,  in  Chreen  v.  Jonesj  1  Saund.  296.    la  that  case. 
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instead  of  fhe  oondntioiit  <*  which  is  the  residae  of  the  same  trespass  "  &c.,  Br  omoBRs/ 

the  plea  concluded  with  a  traverse — ^**  without  this,  that  the  said  D.  is  " 

guiltj  of  any  beating  and  assault  before  the  said  &c.  day  of  &c.,  or  at  any 

time  afterwards ;  and  this  he  is  ready  to  verify."    But  the  present  practice 

is  to  aver,  that  it  is   the  same  trespass  of  which  the  plaintiff  complains, 

without  a  traverse.    Such  an  averment  is  equivalent  to  a  denial  or  traverse, 

that  the  trespass  was  committed  at  any  other  time  than  what  is  stated  in 

the  plea;  and  therefore  another  denial  would  be  superfluous.     CrOi^Car. 

228 ;  1  Sannd.  14.    And  if  the  case  be  otherwise,  the  plaintiff  may  new 

assign.    2  Saund.  5,  note  (2.) 

i 

$ 

NOTES  ON  PLEAS  BY  OFFICERS. 

In  Treq)a8s,  where  the  defendant  justifies  under  a  writ,  war- 
rant, precept,  or  any  other  authority  whatever,  he  must  pafticu- 
larly  show  it  forth  in  his  plea.  For  it  is  not  sufficient  to  allege 
generally  J  that  he  committed  the  act  complained  of  hy  virtue  of  a 
certain  writ  or  other  warrant  directed  to  him;  but  he  must  set  it 
forth  specially.  Co.  Litt  283  a ;  3  Mod.  137  ;  1  iSalk.  107,  106 ; 
4  Mod.  378 ;  Com.  Dig.  Plead.  (E.  17.)  And  the  defendant  ought 
further  to  aver,  that  he  has  substantially  pursued  his  authority.  Co. 
Litt  303  b ;  I  Saund.  298,  note  (1.)  But  it  is  not  absolutely  neces- 
sary to  aver  in  the  plea,  that  the  writ  d^^c.  was  delivered  to  the  de- 
fendant before  the  arrest^  for  it  aball  be  so  intende(),  unless  the  con- 
trary appear ;  and  if  it  be  not  so,  the  plaintiff  should  reply  specially 
to  the  contrary.  1  Saund.  299;  2  Lutw.  1287.  However,  the 
precedents  are  both  ways.  Without  such  averment,  are  2  Brown, 
134;  Lib.  PL  302, 808,  315,  316,  343,  344, 366,  367,  384.  In  other 
entries,  the  delivery  of  the  writ  d&c,  is  alleged  to  have  been  before 
the  arrest;  as,  in  2  Brown,  146;  Clif.  153;  Lib.  PI.  309,  312,  370, 
394.  And  it  seems,  the  present  practice  is  so  to  allege  it.  1  Saund. 
299,  note  (5.)  If  a  defendant  justifies  an  assault  and  battery  &C., 
by  virtue  of  a  writ,  which  was  not  sued  out  until  after  the  making  of 
that  warrant  and  arrest,  the  present  practice  seems  to  be,  to  reply  that 
fact  by  way  of  new  assignment.     1  Saund.  299,  note  (6.) 

There  seems  to  have  been  much  doubt,  whether  a  battery  could  be 
justified  by  a  moUiter  manus  imposuity  to  arrest.  In  Williams  v.  Jones, 
(Str.  1049;  S.  C.  Cas.  Temp.  Hard.  298,)  it  is  said,  that  the  Court, 
afler  a  consideration  of  all  the  authorities  on  both  sides,  were  of 
opinion,  that  it  could  not  so  be  justified.  But  there  seems  some 
doubt,  whether  that  case  went  so  far,  for  the  only  question  was, 
whether  cepit  et  arrestavit  would  justify  a  battery,  as  not  necessarily 
implying  laying  on  hands,  which  seems  rather  to  imply,  that  the  plea 
with  molliter  manus  6lc,  added,  would  have  been  good  ;  and  Lord 
Hardwicke  said,  "  we  are  of  opinion,  that  a  battery  cannot  be  justified 
by  showing  an  arrest  barely;  but  that,  in  order  to  make  it  good, 
something  further  should  be  shown,  as,  that  the  defendant  gently  laid 
his  hands  in  order  to  arrest,  and  did  arrest  him,  though  that  way  of 
pleading  has  been  doubted ;  or  else,  that  the  plaintiff  made  resistance, 
and  was  going  to  rescue  himself,  and  by  reason  of  that  he  beat  him 
to  take  him."  However,  Sergeant  Williams,  in  his  edition  of  Saund- 
ers, (1  Vol.  296,  note  1,^  considers  the  case  of  Williams  v.  Jones,  as 
establishing  the  principle,  that  a  battery  could  not  so  be  justified. 
He  cites  the  case  of  Patrick  v.  Johnson,  (2  Lutw.  929 ;  3  Lev.  409,) 
from  which  it  appears,  that  there  are  precedents  which  justify  the 
battery,  as  well  as  the  assault  by  a  molliter  manus  imposuit  to  arrest 
the  plaintiff,  upon  the  ground,  that  every  laying  of  hands  upon  another 
without  authority,  is  a  battery.    But  this  case,  and  others  in  support  of 
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Br  omcBRs.  it,  are  all  prior  in  time  to  VPiUiams  ir.  Jones,  Bat  ia  Rawe  v.  TvttUj 
(Willes,  14,)  and  Tithy  Y^FoxaU,  (Willes,  688,)  it  was  decided  by 
the  Court,  tnat  a  man  may  justify  a  battery  by  pleading  moUiter  mantis' 
imposuit  &c.,  in  order  to  arrest ;  and  the  Court  did  not  consider  the 
case  of  Williams  v.  Jones  as  contrary,  though  it  was  cited  and  relied 
on.  And  the  true  distinction  is  taken  in  Bull.  N.  P.  19,  "  that  aa 
officer  cannot  justify  more  than  an  assault  by  virtua  of  an  arrest, 
without  showing  that  the  plaintiff  resisted  or  endeavoured  to  rescue 
himself,  tmless  it  be  by  way  of  molliter  manus  imposuit^  and  in  that 
manner  he  may  justify  the  beating  without  showing  any  resistance  or 
attempt  to  rescue."  In  this  case,  however,  as  well  as  in  the  case  of 
a  plea  of  resistance,  or  an  attempt  to  rescue,  it  is  competent  to  the 
plaii^iffto  reply  an  unjustifiable  or  a  subsequent  battery,  as  suggested 
by  Kingsmil  J.,  in  the  case  in  21  Hen.  7,  "  que  puis  eel  metier  de  ses 
mains  le  defendant  batit  le  plaintiff."  See  Willes,  17,  note  by  Durn- 
ford.  But  perhaps  it  is  not  very  material,  whether  an  arrest  shall  be 
considered  a  justification  of  the  battery  or  not.  For,  if  a  bailiff  &c. 
do  more  than  barely  arrest  a  person,  if  be  beat  him,  or  otherwise  ill- 
treat  him,  without  any  resistance  or  attempt  to  rescue  himself,  he  is 
subject  to  an  actioi^;  and  if  he  justify  the  battery  by  an  arrest  under 
process,  the  plaintiff  may  new  assign,  which  will  bring  it  to  much 
the  same  thing.  21  Hen.  7,  21,  pi.  5,  cited  2  Lutw.  930.  But  if  the 
bailiff  after  arrest  beat  the  plaintiff,  he  may  justify  it  in  his  plea,  if 
the  plaintiff  assaulted  him,  and  resisted  him  in  the  execution  of  his 
authority  ;  for  it  is  lawful  for  him  to  wound  and  beat  the  plaintiff  in 
'  his  own  defence,  or  in  order  to  enforce  the  process  of  law.  Cro. 
Eliz.  268 ;  1  Hawk.  P.  C.  130 ;  1  Sid.  246 ;  Bro.  Trespass,  247 ; 
2  Ins.  316 ;  1  Bac.  Abr.  155 ;  1  Saund.  296,  note  (1.)  See  Com. 
Dig.  Plead.  (3  M.  16.) 

If  a  defendant  justifies  an  assault  and  battery  &c.,  by  virtue  of  a 
writ  which  was  not  sued  out  until  after  the  making  of  the  warrant 
and  arrest,  the  present  practice  seems  to  be,  to  reply  that  fact  by  way 
of  new  assignment.  With  respect  to  which,  it  appears  to  be  a  rule, 
that  where  the  defendant  has  committed  several  trespasses,  either 
upon  the  person,  goods,  or  lands  of  another,  some  of  which  are  justi- 
fiable, and  some  not,  and  the  action  is  brought  for  those  which  are 
not  justifiable,  but  the  defendant  by  his  plea  answers  those  only  which 
are  justifiable,  the  plaintiff  by  his  replication  should  make  a  neto 
assignment.  As,  where  an  action  is  brought  against  a  ^eriff  for  an 
assault  &c.,  before  he  had  any  writ ;  and  he  justifies  that  only,  com- 
mitted afler  the  delivery  of  the  writ,  the  plaintiff  should  new  assign. 
For  the  same  reason,  where  the  plaintiff  was  properly  arrested  at  first, 
but  is  detained  after  he  has  been  duly  discharged  fi'om  custody,  if 
the  defendant  justifies  under  the  writ,  the  plaintiff  should  make  a 
new  assignment.  As,  in  Scott  v.  Dixon,  (2  Wils.  4,)  the  defendant 
justified  under  a  capias  ad  respondendum;  the  plaintiff  replied,  that 
the  defendant  released  him  from  the  arrest,  and  afterwards  arrested 
him  again,  and  becanse  the  defendant  acknowledged  the  trespass, 
prayed  judgment ;  on  general  demurrer  to  this  replication,  it  was  ob- 
jected that  it  was  bad,  because  .it  neither  confessed,  avoided,  nor 
traversed  the  material  facts  of  the  plea ;  and  of  this  opinion  was  the 
Court.  For  though  it  was  true,  that  the  defendant  had  acknowledged 
the  trespass,  yet  he  had  fully  justified  it  in  his  plea,  which  he  could  not 
do  without  acknowledging  it ;  consequently,  if  the  defendant  had 
committed  another  trespass  upon  the  plaintiff  besides  that  which  was 
justified,  the  plaintiff  should  not  have  concluded  praying  damages, 
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but  should  hare  set  forth  the  fact  by  way  of  new  assignment.  If,  By  officsrs. 
however,  in  truth,  the  sheriff  hath  not  had  ahy  writ  delivered  to  him 
at  all,  or  if  he  has  not  made  any  warrant  to  arrest  the  plaintiff,  then 
the  proper  way  seems  to  be,  for  the  plaintiff  by  his  replication  to 
traverse  the  issuing  of  the  writ  or  the  making  of  the  warrant  men- 
tioned in  the  plea.     1  Saund.  299,  not^  (6.) 

A  sheriff  may  justify,  that  he  retook  the  plaintiff  before  the  return 
of  the  writ  on  mesne  process,  though  he  had  voluntarily  permitted 
him  to  go  at  large  after  the  first  arrest.  Sem.  2  T.  R.  172.  And 
in  setting  forth  such  process  he  need  not  state  the  cause,  but  only 
that  the  writ  issued  upon  an  affidavit  to  hold  to  bail.  3  T.  R.  183  ; 
Cowp.  20.  A  principal  officer,  to  whom  returnable  process  is  direct- 
ed, must  show  it  returned,  but  a  subordinate  officer  need  not.  Moravia  - 
V.  Sloper^  Willes,  30 ;  Morse  v.  James^  Willes,  122 ;  and  see  in  the 
same  places  the  notes  of  Durnford.  An  officer  of  an  inferior  Court 
may  justify  under  voidable,  but  not  void  process.  Willes,  122.  In 
pleading  a  justification  of  trespass  by  mesne  process,  it  seems  neces- 
sary to  state  a  return  prout  d&c. ;  but  in  a  writ  of  execution,  no  return 
need  be  stated.  Cowp.  20.  And  the  proceedings  of  an  inferior 
Court  may  be  set  forth  in  a  justification  by  the  officers  of  the  Court, 
and  by  the  party  by  a  taUter  processum  est.  Semb.  Willes,  528 ; 
Cowp.  20.  A  plea  of  justification  by  an  officer  to  Trespass  for  taking 
goods,  that  he  took  them  under  a  distringas  against  A.  B.,  meaning 
the  said  B.  B.,  to  compel  an  appearance,  with  an  averment,  that  A.  B. 
and  B.  B.  are  the  same  person,  cannot  be  supported,  unless  A.  B. 
appeared  in  that  action,  and  did  not  plead  the  misnomer ;  and  then 
he  would  have  been  concluded  by  it.  There  should  be  an  averment, 
that  the  party  is  known  by  the  one  name  as  well  as  the  other.  Cok 
V.  Hindsouj  6  T.  R.  134 ;  2  Str.  1218.  See  Com.  Dig.  Plead. 
(3  M.  24.)  In  Trespass  for  breaking  and  entering  the  plaintiff's 
house,  and  expelling  him  therefrom,  the  breaking  and  entry  are  the 
gist  of  the  action,  and  a  justification  as  to  them  covers  the  whole 
trespass ;  the  expulsion  is  mere  matter  of  aggravation ;  and  if  the 
plaintiff  means  to  insist  upon  it,  as  making  the  defendant  a  trespasser 
ab  initio^  he  must  do  it  by  way  of  new  assignment.  In  pleading  the 
taking  of  a  term  under  a  Scire  Facias,  it  is  sufficient  to  state,  that 
the  party  was  possessed  ^^  of  a  certain  interest  in  the  residue  of  a  cer^ 
tain  term  of  years.''  Taylor  v.  Cole,  1  Hen.  Bl.  555 ;  3  T.  R.  292. 
And  under  the  Mass.  Stat.  1783,  ch.  57,  if  the  tenant  for  a  term 
refuse  to  attorn  to  the  creditor  levying  his  execution  on  real  estate, 
the  sheriff  may  put  him  out  of  possession.  The  same  point  in  cases 
where  the  sheriff  sells  a  term,  does  not  seem  settled  in  England,  as  to 
the  vendee.     3  T.  R.  292. 

In  an  action  for  false  imprisonment,  an  officer  may  justify  under 
the  general  issue,  though  he  acted  without  a  warrant,  provided  there 
was  a  reasonable  charge  of  felony,  although  none  in  fact  had  been 
committed,  and 'though  the  defendant  discharges  the  plaintiff  out 
of  his  custody  whhout  carrying  him  before  a  magistrate';  it  is  other- 
wise, however,  of  the  private  individual,  who  makes  the  charge ;  for 
he  should  plead  the  special  circumstance,  as  a  justification.  See 
1  Holt,  478. 

If  therefore  in  an  action  against  both,  the  officer  pleads  separately, 
that  such  private  individual  gave  the  plaintiff  in  charge  to  him,  it 
seems  such  justification  would  be  good^  whether  there  is  any  reason- 
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Bt  owicxiw.  able  ground  of  suspicion  or  not ;  because  it  is  the  officer's  duty,  in 
such  case,  to  act,  and  not  to  deliberate ;  but  if  the  officer  should 
unadvisedly  join  with  the  other  defendant  in  his  plea,  if  sufficient 
reasonable  ground  of  suspicion  is  not  specially  shown  in  it,  it  will 
be  bad  for  the  officer,  as  well  as  for  the  private  individual.  2  Bing. 
523. 

The  defendant  may  justify  all  acts  done,  within  the  power  intrusted 
to  him  by  law  as  an  officer,  and  under  sufficient  legal  process ;  and 
this  he  may  do,  if  in  fact  he  had  such  process  at  the  time,  though  he 
then  acted  under  a  different  pretence.     See  7  T.  R.  654. 

But  the  defendant  cannot  justify  under  void  process.    3  Wils.  341. 

Where  the  justification  as  set  forth  by  the  defendant  is  true,  and 
is  sufficient  in  law,  but  he  has  become  a  trespasser  ab  initio,  by  his 
subsequent  conduct,  the  particulars  of  such  conduct  should  be  par* 
ticularly  shown  in  the  replication.     12  Mass.  R.  506.  . 

Where  a  stranger  comes  in  aid  of  an  officer,  in  executing  proceaSy 
and  the  officer  omits  to  return  the  writ,  or,  in  any  other  way  becomes 
a  trespasser  ab  initio,  this  shall  not  prejudice  the  stranger.  12  Mass. 
R.  506. 

But  where  the  original  act  of  the  officer  is  unlawful,  any  stranger 
who  comes  in  aid,  though  by  the  officer's  command,  wiU  be  liable  to 
the  party  injured.  See  the  opinion  of  Jackson  J.,  in  Oy stead  ▼• 
Shed  et  a/.,  12  Mass.  R.  511.  Quaere,  however;  for,  suppose  an  offi- 
cer calls  on  the  bystanders  to  assist  him  in  arresting  a  person ;  here, 
if  the  arrest  is  lawful,  and  they  refuse  to  assist,  they  may  be  fined. 
See  Stat.  1795,  ch.  68.  On  the  other  hand,  according  to  the  above 
doctrine,  if  the  arrest  is  unlawful,  and  they  assist,  they  will  be  liable 
to  an  action  for  damages.  And  yet  in  this  dilemma,  it  may  be  en- 
tirely out  of  their  power  to  ascertain  whether  the  arrest  is  lawful  or 
not.  Sound  policy  seems  to  require,  that  the  command  of  the  officer 
should  be  a  sufficient  justification  to  those  whom  he  calls  to  his  aid, 
for  any  assistance  rendered  to  him,  even  where  his  own  act  is  illegal ; 
if  it  is  apparently  legal,  and  within  the  routine  of  his  office,  and 
where,  if  legal,  he  is  authorized  by  the  statute  to  command  assist* 
ance.     Qu. 

Where  a  man  justifies  by  the  command  of  another ,  the  command  is 
traversable.     1  Salk.  408 ;  1  Ld.  Raym.  305. 

In  pleading  a  justification  under  process,  it  is  not  necessary  to  set 
forth  the  cause  of  action  on  which  the  process  issued.  5  Johns.  123. 
But  it  should  show  whence  the  process  issued.  2  Salk.  517.  And 
it  should  appear  by  the  direction  of  the  writ,  that  the  defendant  was 
authorized  to  execute  it.  2  Ld.  Raym.  1530.  And  here  qu»re  the 
effect  of  an  amendment  of  a  direction,  ailer  the  commencement  of  an 
action  of  Trespass. 

Where  a  sheriff  justifies  under  mesne  process,  ho  must  show  a  re- 
turn of  the  process ;  but  where  he  justifies  under  final  process,  it  is 
*  not  necessary  to  show  a  return  of  it,  unless  in  cases  where  fiirther 
process  is  necessary  to  complete  the  justification.  10  East,  73.  See 
also  1  Wils.  17 ;  2  Str.  1184. 

In  Trespass  for  taking  and  carrying  away  the  plaintiff's  goods,  if 
the  defendant  justifies  by  process  in  Replevin,  he  must  allege  that  the 
bond  was  given  according  to  the  statute,  and  the  goods  must  appear 
not  to  be  within  the  exceptions  of  the  statute,  which  exempt  them 
from  the  process  in  Replevin.  3  Mass.  R.  310.  However,  it  is  suffi- 
cient to  allege  in  such  justification,  that*  the  plaintiff  in  Replevin  gave 
bond  before  the  chattds  were  delivered  to  him  ;  and  it  is  not  necessary 
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to  allege,  that  it  was  given  before  the  chattels  were  taken  by  the  Bt  orricxBs. 
officer  from  the  defendant  in  Replevin.     7  Mass.  R.  97. 

Where  the  goods  of  A.  are  taken  on  a  writ  against  him,  the  writ 
itself  is  a  sufficient  justification  to  the  officer.  But  where  the  goods 
are  claimed  by  a  stranger  having  title  under  A.,  and  who  brings  Tres- 
pass, and  the  officer  contests  the  stranger's  title  on  the  ground  of 
fraud,  if  the  officer  justifies  under  mesne  process,  he  must  show  that 
A.  was  indebted ;  if  under  final  process,  he  must  show  a  judgment 
against  A.  Because  he  can  only  question  the  title  of  such  stranger, 
by  showing  that  he  acted  for  a  creditor.     2  Pick.  413. 

To  take  an  unreasonable  quantity  of  goods  under  process  of  attach- 
ment, does  not  make  an  officer  a  trespasser  ab  initio,  5  Taunt.  69. 
And  generally  a  sheriff  or  other  officer  doing  his  duty,  shall  not  be  a 
trespasser  by  relation,  if  the  first  taking  were  latofuL  1  T.  R.  460. 
But  to  keep  possession  of  the  plaintiff's  house,  which  was  taken  under 
a  writ  oi  fieri  facias^  for  the  purpose  of  making  a  levy  under  it,  after 
the  return  day  of  such  writ,  makes  the  officer  a  trespasser  ah  initio. 
5  Taunt.  75. 

If  an  officer  has  a  writ  against  a  person,-  who  will  not  suffer  himself 
to  be  arrested,  he  may  justify  a  beating  or  even  a  wounding  in  the 
attempt  to  arrest  him.     H.  P.  C.  130. 

Where  in  an  action  for  an  assault,  battery,  and  false  imprisonment, 
the  defendant  justified  under  process,  with  a  general  traverse  of  the 
assault  and  battery,  the  plaintiff  had  judgment ;  because  the  defendant 
shQuld  have  justified  the  assault  and  battery  by  showing  a  resistance 
to  the  arrest.  1  Ld.  Raym.  229.  And  in  such  case,  if  the  defendant 
justifies  the  battery  aflenthe  arrest,  on  account  of  the  plaintiff's  resist- 
ance ;  such  resistance  must  be  proved,  otherwise  the  plaintiff  must 
have  a  verdict.    5  Barn.  d&  Aid.  220. 

Where  in  Trespass  for  entering  the  plaintiff's  house,  and  continu- 
ing there  a  long  time,  the  defendant  justified  his  enXxj,  under  a  fieri 
facias^  and  staying  a  reasonable  time  to  search  for  goods,  to  trtV,  two 
days,  it  was  held,  that  the  defendant  should  not  traverse  the  reason- 
ableness of  the  time  of  two  days  ;  for,  this  is  ioAmaterial ;  he  should 
traverse  the  reasonableness  of  the  time  the  defendant  remained  there. 
5  Taunt.  565.  And  the  distinction  is  taken,  that  a  sheriff  under  an 
execution,  may  enter  the  defendant's  house  to  find  his  goods,  whether 
he  finds  any  there  or  not,  because  it  is  the  most  probable  place  to 
find  them.  But  with  regard  to  the  house  of  a  stranger,  the  case  is 
otherwise.  For,  if  the  stranger's  house  is  open,  and  the  officer  enters 
to  search  for  goods  of  the  debtor,  and  finds  some,  he  will  be  justified ; 
but  if  he  finds  none,  he  will  be  a  trespasser ;  because  he  enters  at  his 
peril.     5  Taunt  765. 

12.   Tender  of  Amends. 

Plea.'    And  the  said  D.  and  E.  come  and  defend  the  force  and  Tkicder  of 
injury,  when  &c.,  and  say,  they  are  not  guilty  of  the  trespasses  p"^"jj ,,». 
above  laid  to  their  charge,  in  manner  and  form  as  the  plaintiffs  have  ^^^  against 
above  thereof  complained  against  them  ;  and  of  this  they  put  them-  officers  of  ex- 
selves  upon  the  country.  1^^  ti  rti^e* 

*  whole  trespasses. 

And  for  further  plea,  as  to  the  said  supposed  trespasses  in  the  2.  Th^*,^^ 
said  declaration' mentioned,  above  supposed  to  have  been  committed  J  excise,  and 
the  trespaMes  were  committed  by  them  at  tiieh,  and  diat  they  tendered  aufficient  amends. 
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Tender  op  by  the  said  D.  and  E.,  they  the  said  D.  and  E.,  by  leave  of  the 
AMENDS.  Court,  say,  {actio  non,)  because  they  say,  that  they  the  said  D.  and 
E.,  long  before,  and  at  the  said  time  when  those  trespasses  are 
above  supposed  to  have  been  done,  and  at  the  same  time  when  Szx:., 
were,  and  still  are  officers  of  excise,  to  witj  at  &c.,  and  being  such 
officers  of  excise  as  aforesaid,  the  said  supposed  trespasses  above 
mentioned  were .  done  by  them  the  said  D.  and  E.,  by  reason  of 
their  office  as  such  officers  as  aforesaid,  to  wit^  at  &c.  .  And  the  said 
n.  and  E.  further  say,  that  one  A.  A.,  of  d£.c.,  after  the  said  time 
when  &;c.,  to  vn4,  on  &c.,  to  wit,  at  &;c.,  did  give  and  defiver  to 
each  of  them  the  said  D.  and  E.  notice  in  writing,  bearing  date  the 
same  day  «nd  year  last  aforesaid,  that  the  plaintiffi  intended  after 
the  expiration  of  one  calendar  month  next  after  the  deliveiy  tbereofy 
to  commence  an  action  in  the  Court  of  &c.  against  them  the  said 

D.  and  E.,  at  the  suit  of  the  plaintiffi,  for  the  supposed  trespass^ 
es  in  the  said  declaration  mentioned.  And  the  said  D.  and  E. 
further  say,  that  afterwards,  and-  within  one  calendar  month  after  the 
said  notice  had  been  giveA,  and  before  the  suing  out  the  original  writ 
of  the  plaintiff,  to  mt,  on  &c.,  at  &;c.,  they  the  said  D.  and  E., 
according  to  the  statute  in  such  case  made  and  provided,  tendered 
and  offered  to  pay  to  the  plaintifls  the  sum  of  i^OO,  as  amends  for 
the  said  supposed  trespasses,  the  same  then  and  there  being  a  suffi- 
cient arpends  for  the  same ;  and  also  ttien  and  there  tendered  and 
offered  to  pay  to  the  said  plaintiffij  the  further  sum  of  j&3,  for  the 
preparing  and  serving  such  notice  as  aforesajd,  which  said  two  sums 
of  £200  and  £S  the  plaintiffi  then  and  there  refused  to  accept  and 
receive  from  the  said  D.  and  E.,  to  trnt^  at  the  parish  aforesaid,  in 
the  county  aforesaid  j  and  this  they  are  ready  to  verify :  Wherefore, 
&c.  •  N.  Grose. 

Replication,  REPLICATION.     And  the  plaintiffs,  as  to  the  said  plea  of  the  said 

amends  ten-     ^*  ^^^  ^*^  "^^  them- secondly  above  pleaded  in  bar  to  the  said  tres- 
dered  were  not  P^sses  in  the  said  declaration  mentioned,  say,  that  they  the  plaintifis^ 
sufficient.         notwithstanding  any  thing  in  the  said  plea  by  the  said  D.  and  E. 
secondly  above  pleaded  in  bar  alleged,  {predudi  non,)  because  they 
say,  the  said  sum  of  £200  in  the  said  plea  by  tliem  secondly  above 

E leaded  in  bar  mentioned,  so  tendered  and  offered  by  them  the  said 
>.  and  E.  to  them  the  plaintiffs,  as  and  for  amends  for  the  said  sev- 
eral trespasses  in  the  said  declaration  mentioned,  were  not,  nor  are 
a  sufficient  amends  for  the -same  trespasses,  as  they  the  said  D.  and 

E.  have  above  in  their  said  plea  by  them  secondly  above  pleaded  in 
bar  alleged ;  and  this  they  the  plaintiffs  pray  may  be  inquired  of  by 
the  country,  &lc.     9  Went.  349,  351. 


Plea  to  an  ac- 
Hon  against 
justices  of  the 
peace :  1,  Not 
guilty. 


2.  That  the 
trespass  was 
done  by  them 
in  the  execu- 
tion of  dieir  of- 
ficial duty,  and 


Ple 


A. 


And  the  said  D.,  E.,  and  F.  come  and  defend  the  force 
and  injury,  when  &c.,  and  say,  diat  they  are  not  guilty  of  the  prem- 
ises aforesaid  above  laid  to  their  charge,  in  manner  and  form  as  the 
plaintiff*  hath  above  thereof  complained  against  them ;  and  of  this 
tiiey  put  themselves  upon  the  country. 

And  the  Said  D.*and  E.,  for  further  plea  in  bar  as  to  the  said 
assaulting  the  plaintiff,  and  the  taking  and  imprisoning  him,  and  de- 
taining him  in  prison  for  the  space  of  time  in  the  eaid  declaration 

that  they  tendered  amends  before  actioo  brought. 
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mentioned,  by  leave  of  the  Court  here,  for  thi^  purpose  to  them  Tenmb  op 
granted,  say,  {actio  non,)  because  they  say,  that  the. borough  of  tc,  ^^^k'^^^- 
in  the  county  of  &c.,  is,  and  at  the  said  time  when  &c.  was,  and 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  hath 
been  an  ancient  borough,  and  that  they  the  said  D.  and  E.,  at  the 
s^d  time  when  &c.,  were,  and  long  before  had  been  two  of  the 
justices  of  &c.,  assigned  to  keep  the  peace  within  die  said  borough, 
and  also  to  hear  and  determine  divers  trespasses,  felonies,  and  other 
misdeeds  done  and  committed  within  the  said  borough,  that  is  to  say, 
at  the  borough  aforesaid.  And  the  said  D.  and  E.  further  say,  that 
the  trespass  aforesaid  in  the  said  declaration  mentioned,  above  sup- 
posed to  be  committed  by  the  said  D.  and  E.,  was  don^  and  com- 
mitted by  tliem  involuntarily  in  the  execution  of  their  ofSce  of  justices 
of  the  peace  within  the  said  borough,  after  the  said  day  of  &£C. ;  and 
that  the  said  D.  and  E.,  after  the  committing  of  the  trespass  afore- 
said above  supposed  to  be  done  by  them,  and  before  the  exhibiting 
of  the  said  bill  of  the  plaintiff,  and  within  a  calendar  mouth  after 
notice  in  wriung  given  of  any  writ  or  process  intended  to  be  brouglit 
against  them,  the  said  D.  and  Ei  by  the  plaintiff,  that  is  to  say,  on 
&c.,  at  &c.,  tendered  and  offered  to  pay  to  the  plaintiff  the  sum  of 
&c.,  as  /ind  for  amends  for  that  trespass,  which  said  sum  of  &»;.,  so 
tendered  and  offered  as  aforesaid,  was  sufficient  amends  for  that 
trespass,  and  which  said  sum  of  &^.,  in  amends  -for  that  trcspuss, 
the  plaintiff  then  and  there  wholly  refused  to  receive  or  accept 
from  the  said  D.  and  E;  and  this,  &lc.  :  Wherefore,  &c.  MSS. 
[G.]  118,  119. 
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PLEADINGS  IN  TRESPASS. 

II.  On  Chattels. 

The  general  issue,  and  the  other  general  pleas  usually  resorted  to 
in  other  personal  actions  for  torts,  may  also  be  pleaded  in  Trespass  on 
chattels. 

So  the  defendant  may  justify  taking  goods  or  chattels  under  pro-, 
cess,  or  by  authority  given  by  law,  as  in  cases  of  attachment,  distress, 
for  tolls,  6lc.    See  ante^  p.  592. 

So  the  defendant  may  justify,  by  pleading  that  the  place  where  he 
took  them,  was  his  freehold,  and  he  took  them  there  damage  feasant. 
Cro.  Car.  228 ;  See  1  East,  212. 

And  it  is  sufficient  for  the  defendant  to  allege,  that  he  was  possess- 
ed ;  for,  possession  alone  is  sufficient  against  a  wrong-doer.  1  East, 
216.  And  accordingly,  where  the  plaintiff  brings  Trespass  for  taking 
cattle  in  the  plaintiff's  close,  the  defendant  may  plead,  that  he  took 
them  damage  feasant  in  his  own  close,  without  setting  forth  any  title 
to  the  close.    But  if  the  defendant  justifies  the  taking  in  the  place 
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CaATT£x«s.      alleged  ia  the  declaration,  he  must  &how  his  title  specially.     10  Mod. 
25,37. 

So,  where  Trespass  is  brought  for  the  taking  of  cattle,  without  an 
allegation  of  a  breach  of  close,  here  the  action  being  transitory,  if 
the  defendant  pleads  that  he  was  possessed  of  a  close  for  a  term  of 
years,  and  the  cattle  trespassed  therein  &c,  this  is  sufficient,  for  the 
plaintiff  here^cannot  pretend  any  right  to  the  place,  not  having  alleged 
any  breach  of  his  close.  But  if  he  alleges  a  breach  of  his  close,  he 
thereby  claims  a  sight  to  it,  and  therefore  if  the  defendant  justifies 
in  that  close,  he  must  show  his  title  in  his  plea.     2  Salk.  643. 

In  an  action  of  Trespass  for  impounding  the  plaintiff's  cattle,  and 
keeping  them  so  close  that  one  died,  it  is  sufficient  for  the  defendant 
to  justify  for  damage  feasant ;  the  loss  of  the  beast  is  merely  aggra- 
vation, and  need  not  be  noticed  in  the  plea.    2  Wils.  313. 

The  defendant  may  justify  in  a  different  place  from  that  which  is 
alleged  in  the  declaration,  but  then  he  must  traverse  the  taking  at 
tliat  place.     1  Wils.  81. 

To  the  plea  of  damage  feasant,  the  plaintiff  may  reply,  that  the 
defendant  afterwards  converted  them  to  his  own  use.  3  Wils.  20 ; 
4  T.  R.  364.  Because  this  makes  the  defendant  a  trespasser  ab 
initio. 

So,  the  plaintiff  to  the  plea  of  damage  feasant  may  reply,  that  the 
defendant  took  them  at  another  place.    2  Cro.  141. 

So,  the  plaintiff  in  this  plea  may  reply  a  title  in  another,  by  whose 
command  he  entered.     1  East,  212. 

The  defendant  may  also  plead,  that  he  took  the  goods  to  save  them 
from  damage,  which  other  otherwise  would  have  been  inevitable.  See 
Com.  Dig.  Pleader  (3  M.  27,)  and  the  cases  there  cited. 

But  where  the  things  are  not  in  such  danger,  but  that  the  owner  may 
remedy  it,  or  may  have  redress  by  action,  the  defendant  cannot  jasti/j 
taking  the  goods  in  order  to  save  them.  Vin.  Abr.  Trespass  (H.  a.4.) 

So,  the  defendant  may  plead  involuntary  accident,  or  inevitable 
casualty.  Com.  Dig.  Pleader  (3  M.  30*)  As,  that  his  fruit  fell  from 
his  trees  into  another's  land  adjoining,  and  he  picked  it  up.     Ibid. 

In  Trespass  for  killing  an  animal,  the  defendant  may  plead,  that  it 
was  a  dangerous  animal,  and  was  permitted  to  go  at  large  after  notice. 
13  Johns.  312;  10  Johns.  365.  This,  however,  muat  be  restricted 
to  animals  usually  mansucetm  naturis,  as  dogs,  bulls,  d&c*  For,  animals 
ferts  naiurcBy  the  owner  must  keep  confined  at  his  peril,  and  any 
person  may  justify  killing  one,  going  at  large  to  the  terror  of  the 
public. 

In  Trespass  for  taking  the  plaintiff's  hog,  and  converting  the  same, 
the  defendant  need  only  justify  the  taking ;  the  conversion  is  merely 
matter  of  aggravation,  which  need  not  be  noticed  in  Trespass. 
3  Wils.  20. 
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The  defendant  mmj  also  plead,  that  the  goods  were  cast  on  shore  Chattbu. 
in  a  tempest^  and  he  took  them  and  delirered  them  to  the  plaintiff's 
servant  to  the  plaintiff's  use.    Vin.  Abr.  Trespass  (H.  a.  4.) 

In  Trespass  for  taking  the  plaintiff's  horse,  it  was  held  a  good  plea, 
that  the  plaintiff  lent  the  horse  to  the  defendant  till  he  had  finished 
his  business,  and  that  he  had  not  yet  finished  his  business,    llnd. 

So  a  gifl,  or  a  bailment,  or  a  license  by  the  plaintiff,  will  be  a  good 
|dea  in  Trespass  de  bms  aspartoHs.    See  ItntL 

So,  the  defendant  may  justify  by  the  license  or  command  of  any 
one  having  right  or  authority.  See  Vin.  Abr.  Trei^ass  (M.  a.  3,)  and 
the  eases  there  cited. 

If  a  distress  is  taken  damage  feasant,  and  the  distrainor  brings 
Trespass,  the  distress  may  be  pleaded  in  bar  of  the  action,  while  it  is 
deuined.    12  Mod.  663 ;  1  Salk.  248. 

The  defendant  may  also  plead  a  Replevin  pending  for  the  same 
taking.     Vin.  Abr.  Trespass  (R.  a.) 

If  an  infant  delivers  goods  to  the  defendant,  the  delivery  is  a  good 
excuse  in  an  action  of  Trespass,  though  the  gift  is  void.  Vin.  Abr. 
Trespass  (N.  a.) 

What  Pleas  are  not  good  m  Trespass  on  Chattels. 

Tender  of  amends  is  no  plea  in  an  action  of  Trespass  for  taking  the 
plaintiff's  goods.  Str.  549.  And  generally,  where  the  act  arises  from 
mistake,  tender  of  amends  is  no  plea ;  for,  if  t^  trespass  is  volun-  ^ 

tary,  tender  of  amends  is  no  plea;  and,  whether  it  was  done  by  mis- 
take or  not,  cannot  be  tried.    3  Lev.  37. 

It  is  no  plea  in  Trespass,  that  the  trespass  was  done  by  the  defend- 
ant with  another  who  is  alive,  and  not  named ;  because  every  trespass 
is  several  as  well  as  joint. 

A  former  recovery  against  the  same  defendant,  for  the  same  trespass, 
is  a  good  plea  in  bar,  without  alleging  satis&ction,  the  cause  of  action 
being  merged  in  the  judgment.  But  a  former  recovery  against  another 
joint-trespasser  for  the  same  trespass,  is  no  plea  without  alleging  satis- 
&ction.  See  Vin.  Abr.  Trespass  (R.  a.)  See  also  Br.  Trespass, 
pi.  20. 

In  1  Pick.  62,  the  prevailing  opinion  of  the  Court  seemed  to  be, 
that  a  judgment  in  Trespass  de  bonis  asportatis,  though -not  satisfied, 
is  a  good  bar  in  another  action  against  a  joint-trespasser  for  the  same 
goods.  The  reason  assigned  is,  because  the  property  of  the  goods  is 
transferred  to  the  wrong-doer  first  sued,  by  the  judgment  recovered 
against  him*  This,  however,  was  contrary  to  the  opinion  of  Wilde  J, 
in  the  same  case.  In  6  Johns.  168,  the  Court  were  of  opinion,  that 
in  Trespass  for  goods  taken  and  carried  away,  where  the  plaintiff  re- 
covers judgment  for  damages  for  their  value,  ^and  exectUion  is  done, 
the  property  in  them  is  changed  by  operaticm  of  law>  and  transferred 
to  the  trespasser.    This  rule  appears  to  be  the  most  convenient,  and 
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CUATTKI.B.  will  preserve  the  analogy  between  actions  of  Trespass  de  boms  aspar^  • 
tatisy  and  other  actions  of  Trespass.  It  will  also  obviate  all  difficol- 
tieSf  with  regard  to  the  inquiry,  who  is  to  have  the  goods,  in  case  of 
several  judgments  against  several  defendants  for  the  same  goods,  in 
Trespass  de  bonis  asportatis j  for  then  the  person  who  satisfies  the 
execution,  will  thereby  acquire  the  property  in  the  goods. 

Where  the  plaintiff  is  in  actual  possession  of  the  goods,  in  general 
it  will  be  no  plea,  that  the  property  of  them  is  in  another.  See 
13  Johns.  276. 

But  if,  while  in  A's.  possession,  they  are  attached  by  an  officer  as 
the  goods  of  B.,  it  will  be  a  good  plea  by  the  officer,  that  the  property 
of  the  goods  is  in  B.,  and  not  in  the  plaintiff  A.  The  plaintiff  should 
then  join  issue  on  the  traverse  in  the  plea.  For  it  seems,  if  he 
should  traverse  the  property  in  B.,  his  replication  would  be  bad  on 
special  demurrer,  as  tendering  an  immaterial  issue.    See  3  Pick.  124. 

Where  a  justification,  bad  in  point  of  law,  on  issue  joined  is  found 
for  the  defendant,  the  plaintiff  shall  have  judgment,  notwithstanding 
the  verdict  Willes,  364.  And  it  seems,  in  such  case,  if  there  are 
several  defendants,  there  can  he  no  severance  of  damages,  the  trespass 
being  admitted  as  charged.     See  1  Str.  422. 

But  where  separate  suits  are  brought  against  several  doiiendants,  it 
is  held,  the  plaintiff  may  recover  separately  against  each ;  but  as  he 
is  only  entftled  to  one  satisfaction,  he  must  elect  de  meUoribus  damnis, 
and  take  out  execution  accordingly.  But  it  seems,  lie  will  be  entitled 
to  costs  against  each  of  the  defendants.     See  1  Johns.  290. 

Of  Double  Pleading  in  Trespass. 

The  defendant  may  plead  together,  not  guilty  and  tender  of  amends. 
2  Bl.  1093 ;  Barnes,  359,  366. 

So,  not  guilty  and  a  license.     Barnes,  351,  364. 

So,  not  guilty  and  the  statute  of  limitations.    2  Str.  889. 

So,  not  guilty  and  son  assault  demesne.    Barnes,  350. 

So,  two  justifications  may  be  pleaded  together.     1  Str.  425. 

It  was  formerly  held,  that  not  guilty  and  a  justification  could  not  be 
pleaded  together,  because  not  guilty,  denies  the  trespass,  and  a  justi- 
fication admits  it.  2  Str.  876.  But  now  it  is  a  common  practice  to 
plead  them  together.See  2  Car.  &  P.  33.  [See  further  on  this  sub- 
ject Arehb.  PI  252.] 

Of  the  Replication  De  If^uria  Sua  Propria, 

This  replication  is  bad,  where  the  defendant  pleads  or  insists  on  a 
right,  whether  in  himself,  or  in  another,  under  whose  command  he 
justifies*.  Willes,  54,  99,  102.  Though  it  may  be  aided  after  verdict. 
5  Johns.  112.     . 

In  Trespass  for  taking  cattle,  the  defendant  pleads  that  A.  was 
seised  in  fee  of  the  locus  in  quo,  and  that  the  defendant,  as  his  ser^ 
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vant,  took  the  cattle  damage  feasant,  the  plaintiff  replies  de  it^uria  Cxattxls. 
sua  propria;  this  replication  is  bad,  because  several  things  are  put  in 
issue  by  it.    Willes,  904. 

And  for  the  same  reason,  this  replicatiqp  is  bad  to  a  cognizance  for 
rent.    Willes,  100,  n.  a. 

So,  where  the  defendant  justifies  a  taking  as  a  distress  for  rent  in 
arrear,  this  replication  would  be  bad ;  because  it  should  either  admit 
or  deny  that  the  rent  was  in  arrear.  Willes,  54.    See  on/e,  note,  p.  575. 

1 .  General  Issue.  • 

• 

Plea.     And  the  said  D.  comes  and  defends  the  force  and  injury,  Gskerai. 
when  &c.,  and  says,  he  is  not  guilty  of  the  premises  above  laid  to  '••'^■•* 
his  charge,  in  manner  and  form  as  the  said  plaintiff  hath  above  com-  2*%?®*?*'/' 
plained  against  him  ;  and  of  this  he  puts  himself  upon  the  country.  SospaM.^  ^^ 
9  Went.  36. 

2.  Property. 

Plea.     And  the  said  D.  and  E.  come  and  defend  the  force  and  PaopB&Tr. 
injury,  when  &u^. ;  and  the  said  D.,  as  to  the  whole  trespass,  and  the  ^^^^-  J^  P^rt, 
said  E.,  as  Id  the  coming  with  force  and  arms,  and  to  the  whole  of  ^^^  l^^- 
the  trespass  aforesaid,  ei^cept  the  taking  and  carrying  away  the 
aforesaid  gold  and  silver  cup,  with  its  cover  of  silver  and  gold,  say, 
they  are  in  no  wise  guilty  thereof,  as  the  plaintiff  hath  above  declared 
against  them ;  and  of  this  they  put  themselves  upon  the  country. 

And  as  to  the  taking  and  carrying  away  Ihe  said  vessel  with  its  As  to  the  rest- 
cover,  the  said  E.  says,  {actio  non,)  because  he  says,  one  A.  A^  due,  ^^  ^« 
before  the  time  when  the  trespass  aforesaid  is  supposed  to  have  been  to  flie^lt,  and 
done,  was  possessed  of  the  said  cup  and  its  cover  as  of  his  own  the  dft.,  by  or- 
goods  5  and  so  being  possessed,  before  that  time,  to  iwV,  on  &c.,  at  ^^^^^^fr^' 
&&c.  aforesaid,  delivered  the  same  cup  and  its  cover  to  the  plaintiff  ^.         "^^ 
for  safe  custody  and  re-delivery  to  the  said  A.  A.,  when  he  should 
be  thereto  required ;  by  virtue  of  which  delivery,  the  plaintiff  was 
thereof  possessed.     And  the  same  E. '  says,  that  the  said  A.  A., 
before  the  said  time  in  which  &c.,  at  be.  aforesaid,  ordered  the 
said  E.  to  take  the  said  cup  and  its  cover  from  the  plaintiff,  by 
reason  whereof  the  said  E.  afterwards,  to  toit^  at  the  said  time 
when  &z;c.,  then  and  there  took  die  said  cup  and  its  cover  from  the 
possession  of  the  plaintiff,  as  he  lawfully  might ;  and  this  he  is  ready 
to  verify  :  Wherefore,  &c.  • 

Replication.     And  the  plaintiff  says,  (precludi  non^)  because  Replication, 
he  says,  that  he,  a  long  time  before  the  said  time  when  the  said  tres-  ^  ^f  ^*  ^^ 
pass  .was  done,  was  possessed  of  the  said  cup  and  its  cover  as  of  his  wrong»  with  a 
own  goods,  to  vntf  dt  &c.  aforesaid;  and  the  said  E.  thereafter-  travereo  of  the 
wards,  to  tmt,  at  the  time  when  &c.,  by  force  and  arms,  of  his  own  ^^^^' 
proper  injury,  took  and  carried  away  the  same  cup  and  its  cover 
from  the  possession  of  the  plaintiff,  as  he  has  above  thereof  com- 
plained ;  without  this,  that  the  property  of  the  same  cup  and  its  cover 
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Rejoinder  on 
the  traverse. 


Plea.      As   to 
part,  not  guilty. 


As  to  the  resi- 
due, that  the 
heifer  was  the 
property  of  the 
dfts.  who  with 
their  servant 
took  the  same. 


PibovKSTT.      on  (he  said  time  when  &ec,  was  in  the  said  A.  A*,  as  the  said  E.  has 
above  alleged ;  and  this  be  is  ready  to  verify  :  Wherefore,  &c. 

Rejoinder.  And  the  said  E.  says,  as  before,  that  the  property 
of  the  said  cup  and  its  coi^,  at  the  time  when  the  said  supposed 
trespass  was  done,  was  in  the  said  A.  A. ;  and  of  this  he  puts  himself 
upon  the  country,  he.     Rast.  Ent.  614  b. 

Plea.  And  the  said  D.  and  E.  and  F.  come  and  defend  the 
force  and  injury  when,  &;c.,  and  as  to  the  coming  with  force  and 
arms,  and  the  whole  trespass  aforesaid,  except  the  taking  and  car- 
rying away  one  heifer  of  the  said  cattle,  say,  that  they  are  in  nowise 
guilty  ;  and  of  this  they  put  themselves  upon  the  country. 

And  as  to  the  taking  and  carrying  away  the  same  heifer,  the  same 
D.  and  E.  and  F.  say,  {actio  non,)  because'  they  say,  that  long  before 
the  said  trespass  is  supposed  to  have  been  done,  the  properly  of  the 
same  heifer  was  in  the  said  D.  and  E.  ;''*and  they  the  said  D.  and  E. 
being  possessed  of  the  same  heifer  as  of  their  own  heifer,  before  the 
time  when  &c.,  delivered  the  same  heifer  into  the  possession  of  one 
A.  A.  at  Sau;.,  to  bo  put  in  safe  custody,  and  to  depasture  the  herbage 
of  the  said  A.  A. ;  and  afterwards,  and  before  the  said  time  when 
&c.,  the  plaintiff  took  and  led  away  the  same  heifer  from  the  pos- 
session of  the  said  A.  A. ;  and  afterwards,  at  the  said  time  when  &c., 
the  said  D.  and  E.  in  their  own  right,  and  the  said  F.  as  servant  of 
the  said  D.  and  E.,  by  their  order,  took  and  led  away  the  said  heifer, 
as  they  lawfully  might  do ;  and  this,  &c. :  Wherefore*  &c. 

Replication.  And  the  plaintiff,  not  acknowledging  any  thing  by 
the  said  D.  and  E.  and  F.  alleged,  to  be  true,  for  plea  says,  that  the 
said  D.,  E.  and  F.  by  force  and  arms  at  bc«,  aforesaid,  took  and  Jed 
away  the  said  heifer,  as  the  plaintiff,  in  his  writ  and  declaration  above 
has  supposed ;  without  this,  that  the  property  of  the  said  heifer,  at 
the  time  of  the  said  trespass,  was  in  the  said  D.  and  E.,  as  the  same 
D.  and  E.  and  F.  have  above  in  pleading  alleged  ;  {and  this,  &c :) 
Wherefore,  8ic.     Rast.  Ent.  61  b. 

Plea.  And  the  said  D.  comes  and  defends  the  force  and  injury 
when  8cc.,  and  as  to  the  coming  with  force  and  arms,  or  whatsoever 
is  against  the  peace  Sic.,  •  and  as  to  the  whole  trespass  aforesaid, 
except  the  taking  and  carrying  away  of  the  roll' of  wax  &:c.,  the  same 
D.  says,  that  he  is  in  nowise  guilty  thereof;  and  of  this  be  puts  him- 
sell  upon  the  country. 

And  as  to  the  said  trespass  of  taking  and  carrying  away  the  said 
roll  of  wax  Sau;.,  the  said  D.,  protesting  that  the  said  roll  of  wax  was 
nofof  so  great  weight  as  by  the  declaration  aforesaid  is  above  sup- 
posed, for  plea  says,  that  a  long  time  before  the  said  time  when  &c., 
one  A.  A.  and  the  plaintiff  were  indebted  to  the  said  D.  for  16,000 
weight  of  wax,  or  in  the  sum  of  be.,  for  the  same  wax,  to  be  paid  on  See., 
and  afterwards,  and  a  long  time  before  the  said  time  when  &c.,  the 
said  A.  A.  was  possessed  of  the  same  goods  and  chattels,  and  he 
being  so  possessed  thereof,  a  long  time  before  the  said  lime  when  &c., 
delivered  the  same  goods  to  the  plaintiff  for, safe  custody,  and  for  re- 
delivery to  the  said  A.  A.  when  he  should  be  thereto  required ;  by 
virtue  of  which  delivery,  the  plaintiff,  a  long  time  before  the  said  time 
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Denying  the 
property. 
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paitk  not  guil- 
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when  Sec.,  was  thereof  possessed ;  and  afterwards  ihe  said  A.  A.,  a  PKoraRrr. 
longtime  before  the  said  time  when  &c.,  by  one  B.  B.  his  servant  at  &c. 
aforesaid,  gave  the  same  goods  to  the  said  D«,  in  satisfaction  of  the 
debt  aforesaid,  to  which  the  said  D.,  before  the  said  time  when  inc., 
agreed ;  by  virtue  whereof,  the  said  D.,  at  the  said  time  when  &£c., 
then  and  there  took  and  carried  away  the  said  goods  and  chattels,  as  he 

lawfully  might;  and  this,  &c. :  Wherefore,  &c. 

Replication.     And  the  plaintiff  says,  (^predudi  non,)  because  Replication, 
he  says,  that  he,  a  long  time  before  the  said  tmie  when  &c.,  was  ()os-  That  the  goodi 
sessed  of  the  same  goods  and  chattels  as  of  his  own  goods,  until  the  said  ^^  ^tha**" 
D.,  witti  force  and  arms,  at  the  said  time  when  &£c.,  took  and  carried  traveree  of  the 
away  the  same  goods  and  chattels  from  the  possession  of  the  plaintifi^  pmperty  £lc. 
as  the  plaintiff  hath  above  thereof  complained  against  him ;  without 
this,  that  the  property  of  the  same  goods  at  the  said  time  when  Sic., 
or  at  any  time  before,  was  in  the  said  A.  A.,  as  the  said  D.  hath 
above  in  pleading  alleged ;  and  tliis,  &c :  Wherefore,  be. 

Rejoinder.     And  the  said  D.  says,  that  the  property  of  the  same  Rejoinder  on 
goods  and  chattels  was  in  the  said  A.  A.,  as  the  same  D.  hath  above  ^®  tmvene. . 
in  pleading  alleged ;  and  of  this  be  puts  himself  upon  the  country  be 
Rast.  615. 

3.  Private  JYuisajice* 

Plea.     And  the  said  D.  comes  and  defends  Jm%,  when  &c.,  and  PaivAT« 
for  his  first  plea  says,  that  he  is  not  guilty  in  manner  and  form  as  the  ^^^'^^^^' 
plaintiff  above  complains ;  and  thereof  puts  himself  on  the  country  &c.  Pleas.   Not 

And  the  said  D.  having  obtained  leave  of  the  Court  here  to  plead  ^^^J  *?  ^® 
another  and  second  plea  to  the  said  plaintiff's  action  aforesaid,  comes  action' of  tres- 
and  defends  &c.,  when  be.,  and  as  to  the  force  and  arms,  and  the  whole  pass,  assault 
of  the  trespass  complained  of,  excepting  the  taking  and  carrying  away  JJ^JJ^^geme**^ 
the  said  plaintiff's  shad  seine,  says,  he  is  not  guilty  in  manner  and  form  &c.  &c.      ' 
as  the  plaintiff  complains ;  and  thereof  puts  himself  on  the  country  &c.  Not  guilty  to 

And  as  to  the  residue  of  the  trespass  complained  of,  the  said  D. 
prays  judgment,  if  the  plaintiff  his  action  aforesaid  thereof  against  As  to  the  resf- 
him  ought  to  have  or  maintain,  because  h^  says,  that  long  before  the  ^^  ci^o  with* 
time  when  the  said  trespass  is  supposed  to  be  committed,  io  miy  on  his  seine  qiv 
&c.,  he  the  said  D.  was  and  long  before  had,  ever  since  has  been,  the  land  of  de- 
and  now  is,  seised  in  his  demesne  as  of  fee,  of  one  undivided  sixty-fifth  Q^J^ere*,  and  de- 
part of  a  certain  close  in  &dc.,  containing  Su;.,  acres,  commonly  called  fendant  took 
fee,  bounded  northerly  on  the  New-Hampshire  line,  easterly  on  the  |**®  ^^^^^  5®?*' 
sea,  southerly  on  Merrimackriver,  and  westerly  on  salt-marsh  land  there,  liipg  hand,  and 
with  its  privileges  and  appurtenances.     And  the  said  D.  further  says,  ordered  him 
that  before  the  time  in  which  said  trespass  is  suppose^  to  be  committed,  ^^^^  *®  **^°^- 
he  the  plaintiff  entered  into  the  close  aforesaid  with  his  said    seine 
against  the  said  D.'s  will,  and  without  any  license  therefor,  and  there 
continued  with  his  said  seine  doing  damage  there  to  the  time  when  said 
trespass  is  supposed  to  be  committed  ;  for  which  the  said  D.,  at  the 
time  when  said  trespass  is  supposed  tp  be  committed,  went  to  the 
plaintiff  and  requested  him  to  depart  out  of  the  said  close  with  his 
said  seine,  and  do  no  further  damage  there,  which  the  plaintiff  then 
and  there  refused  to  do ;  wherefore  the  said  D.  then  and  there  gently 
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PiuvATB  Kui-  took  Iiold  of  the  said  seine  with  his  hands,  and  puUed  it  out  of  the 
■Aires.  hands  of  the  plaintiffto  prevent  the  plaintiff  from  doing  any  further  dam- 

age therewith,  as  he  well  and  lawfully  might  do ;  which  going  to  the 
said  plaintiff,  and  pulling  the  said  seine  out  of  his  bands,  in  form  and  for 
the  cause  aforesaid,  is  the  residue  of  the  trespass  of  which  the  plaintiff 
above  complains;  and  this  the  said  D.  is  ready  to  verify :  Wherefore 
he  prays  judgment,  if  the  plaintiff  liis  action  aforesaid  thereof  against 
him  ought  to  have  or  maintain,  &c. 

For  a  third  And  the  Said  D.  having  leave  of  the  Court  here  to  plead  a  further 

P^*^°*P^*y  and  third  plea  to  his  the  said  plaintid^s  action  aforesaid,  comes  and 
defends  &c.,  when  &c.,  and  as  to  the  force  and  arms,  and  as  to  what- 
ever is  against  the  peace  &c.,  and  as  to  the  whole  of  the  trepass  above 
complained  of,  excepting  the  assaulting  and  beating  the  plaintiff,  and 
taking  from  him  his  shad  seine,  and  carrying  the  same  away,  says, 
he  is  not  guilty  in  manner  and  form  as  the  plaintiff  complains ;  and 
thereof  puts  himself  on  the  country  &c. 

As  tothe  reai-  And  as  to  the  residue  of  the  trespass  aforesaid,  the  said  D.  pr^js 
due,  that  de-  judgment,  if  the  plaintiff  his  action  aioresaid  thereof  against  him  ought 
l^deiidsefrom  ^  ^^^®  ^^  maintain,  because  he  says,  that  long  before  the  trespass 
proprietors  cer-  aforesaid  is  supposed  to  be  committed,  to  toitj  on  &c.,  the  proprietors 
tain  lands  that  of  the  common  and  undivided  lands  in  &c.,  known  by  the  name  of 
cd  on  them*'*  ^^  commoners  of  the  said  town,  were,  and  for  a  long  time  before 
with  his  seine,  had,  and  ever  since  have  been,  and  now  are,  seised  in  their  own 
and  that  defen-  demesne  as  of  fee  of  a  certain  close  in  &c.,  containing  &c.  acres, 
pfaint^'s  refii-  commonly  Called  Salisbury  beach,  bounded  northerly  on  the  New^ 
sal  to  go  offthe  Hampshire  line,  easterly  on  the  sea,  southerly  on  Merrimack  river, 
|*°^'|  gently  and  westerly  on  salt-marsh  land  there,  with  its  privileges  and  appur- 
from  him  to  tenaoces,  and  the  said  commoners  thereafterwards  on  the  same  day, 
prevent  dam-  demised  the  said  close  with  its  privileges  and  appurtenances  to  one 
*^*  A.  B.  and  his  assigns,  to  have  and  to  hold  the  same  until  he.,  who 

then  and  there  entered  into  the  said  close  under  the  said  demise,  and 
thereafterwards  on  he.,  demised  one  undivided  fourth  part  of  the 
said  close  to  the  said  D.  to  have  and  to  hold  the  same  to  him  during 
the  term  aforesaid,  who  then  and  there  entered  into  the  said  close 
under  the  last  mentioned  demise.  And  the  said  D. '  further  says, 
that  after  the  last  mentioneil  demise,  and  before  tlie  time  the  aforesaid 
trespass  is  alleged  to  be  committed,  the  said  plaintiff  entered  into  the 
close  aforesaid,  against  the  will  of  said  D.,  and  without  any  license 
therefor,  with  the  said  seine,  and  there  continued  with  the  said  seine 
doing  damage  there,  until  the  time  when  the  said  trespass  is  supposed 
to  be  committed,  for  which  cause  the  said  D.,  at  the  time  when  the 
said  trespass  is  supposed  to  be  committed,  went  to  the  said  plaintiff 
and  requested  him  to  depart  out  of  the  said  close  with  his  saia  seine, 
and  do  no  further  damage  there,  which  the  said  plaintiff  then  and 
there  refused  to  do ;  wherefore  the  said  D.  then  and  there  gently  took 
hold  of  the  said  seine  with  his  hands,  and  pulled  it  out  of  the  hands 
of  the  said  plaintiff,  to  prevent  the  said  plaintiff  from  doing  any  fur- 
ther damage  therewith,  as  he  well  and  lawfully  might  do ;  which 
going  to  the  plaintiff  and  pulling  said  seine  out  of  his  hands,  in  form 
and  for  the  cause  aforesaid,  is  the  residue  of  the  trespass  of  which  the 
said  plaintiff  above  complains ;  and  this  the  said  D.  is  ready  to  verify : 
Wherefore  he  ,  T.  Parsons. 
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Rbplicatioit.     And  the  said  plaiutiff,  by  protesting  that  the  said  Private 

D.  never  was  seised  in  fee  of  any  part  of  said  close  mentioned  in  his  Jei'^^J,' 

said  plea,  says,  that  by  any  thing  by  the  said  D.  abbve  in  pleading  that  Mem-' 

alleged  in  his  first  plea  in  bar  aforesaid,  he  the  said  plaintiff  ought  mack  river  is  a 

not  to  be  precluded  from  having  and  maintaining  his  action  aforesaid  er^i^^th "^' 

against  him  the  said  D.  for  the  said  residue  of  the  trespass  aforesaid,  plaintiff  was  at 

because  the  said  plaintiff  sailh,  that  the  said  river  called  Merrimack  the  Ume  whea 

river  is,  and  always  was  a  navigable  river,  and  an  arm  of  the  sea,  in  ^^^  on  tfe 

which  the  tide  ebbs  and  flows,  and  in  which  all  the  cftizens  of  said  banks  of  said 

Commonwealth,  at  the  time  when  said  trespass  was  done,  had  and  "^«^  '^^^^^'^ " 

ought  to  have  of  common  right  a  free  fishery;  and  that  he  the  plain-  rfghtof^ciu- 

tiff,  at  the  said  time  when  said  trespass  was  done,  was  standing  in  zens  &c.,  with 

said  river  below  low-water  mark,  opposite  to  that  part  of  the  close  Jl  ^*^®P^.»^^*^ 

mentioned  in  said  plea,  that  b  bounded  by  said  river,  viz,  in  &c.,  was^n^e 

fishing  for  shad  with  said  seine,  as  he  had  lawful  right  to  do  ;  and  the  close  in  which 

said  D.  then  and  there,  with  force  as  aforesaid,  assaulted  the  plain-  ^*^' 
tiff,  then  and  there  standing  and  being  in  said  river  as  aforesaid,  and 
committed  the  trespass  aforesaid,  complained  of  in  the  declaration 
aforesaid ;  without  this,  that  the  plaintiff  was  then  within  or  upon  the 
close  aforesaid,  mentioned  in  the  said  D.^s  first  plea  in  bar  aforesaid ; 
and  this  he  the  plaintiff  is  ready  to  verify :  Wherefore  he  the  said 
plaintiff  prays  judgment,  and  for  his  damages  by  reason  of  the  trespass 
aforesaid,  to  be  adjudged  to  him,  with  his  costs. 

And  the  said  plaintiff,  by  protesting  that  the  said  commoners  were  As  to  Uie  se- 
never  seised  in  fee  of  said  close,  that  they  never  demised  any  part  5^!?  the^same 
of  the  same  to  the  said  D.,  and  that  the  said  ^D.  never  entered  into  replication, 
said  close,  by  virtue  of  any  such  demise,  as  is  alleged  in  said  D.'s 
second  plea  in  bar,  saith,  that  by  any  thins  by  the  said  D.  above  in 
pleading  alleged  in  his  second  plea  in  bar  aforesaid,  he  the  said  plain- 
tiff ought  not  to  be  precluded  from  having  and  maintaining  his  action 
aforesaid  against  him  the  said  D.  for  the  said  residue  of  the  tres- 
pass aforesaid,  because  the  said  plaintiff  says,  that  the  said  river 
called  Merrimack  river  is,  and  always  was,  a  navigable  river,  and 
an  arm  of  the  sea,  in  which  the  tide  ebbs  and  flows,  and  in  which 
all  the  citizens  of  said  Commonwealth,  at  the  time  when  said  trespass 
was  done,  bad  and  ought  to  have  of  common  right  a  free  fishery ; 
and  that  be  the  said  plaintiff,  at  the  said  time  when  the  said  trespass 
was  done,  was  standidg  in  said  river  below  low-water  mark,  opposite 
to  that  part  of  the  close  mentioned  in  said  plea,  that  is  bounded  by 
said  river,  to  wity  in  Sic.,  fishing  for  shad  with  said  seine,  as  he  had 
lawful  right  to  do ;  and  the  said  D.  then  and  there,  with  force  as 
aforesaid,  assaulted  the  said  plaintiff  then  and  there  standing  and 
being  Jn  said  river  as  aforesaid,  and  committed  the  trespass  aforesaid, 
complaitled  of  in  the  declaration  aforesaid;  without  this,'  that  the 
plaintiff  was  then  within  or  upon  the  close  aforesaid,  mentioned  in 
the  said  D.'s  second  plea  in  bar  aforesaid ;  and  this  he  the  said  plaintiff 
is  ready  to  verify :  Wherefore  he  the  said  plaintiff  prays  judgment,  and 
for  his  damages,  by  reason  of  the  trespass  aforesaid,  to  be  adjudged 
to  him,  with  his  costs.  T.  Bbadburt. 

Rejoinder.     And  the  said  D.  says,  that  the  said  plaintiff,  at  That  plaintiff 
the  time  when  the  trespass  is  supposed  by  the  plaintiff  in  his  decla-  was  in  the 
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Privatx  ration  to  be  comrnhted,  was  within  the  close  aforesaid,  in  manner  and 
ifuiBANCB.       f^pjjj  gg  jjg  jjjg  ggjj  j^^  ^^^^^  aUcgcd  iH  kis  plsa  in  bar  first  above 

defen^thath  P^^^^®^  >   ^"^  ^^^s  the  said  D.  prays  may  be  inquired  of  by  the 

alleged  in  his    Country  &c, 

bar.  And  the  said  D.  says,  that  the  said  plaintifi  at  tbe  time  when 

the  trespass  is  supposed  by  the  plaintiff  in  his  declaration  to  be  com- 
mitted, was  within  the  close  aforesaid,  in  manner  and  form  as  the  said 
D.  hath  alleged  in  his  second  plea  in  bar  above  pleaded ;  and  this 
the  said  D.  prays  may  be  inquired  of  by  the  country  Sec.  Bailey  v* 
Eaton,  Essex,  1785.  T.  Pabsons. 

P0B1.IC  irui.  4^  Public  Jfuisance. 

■ANCE. 

Plea.   Not  Plea.     Not  guilt  in  common  form. 

guilty,  to  the 

whole.  And  for  further  plea  as  to  the  seizing,  taking  and  carrybg  away 

2.  That  the      ^^  g^^j^j  gQods  and  chattels  in  the  said  declaration  mentioned,  above 

coods  were  on  ^  .  . 

a  stage  in  the  supposed  to  be  done  by  the  said  D.  and  E.,  the  said  D.  and  E.,  by 
highway  ob-  leave  &c.,  {cLCtio  non,)  because  ihey  say,  that  long  before  and  at  the 
!!wf^»K«^^*i#i.«   time  when  the  said  trespass  in  the  said  declaration  mentioned  is  above 

and  the  deten-  •        .  i         *  •       j      i  j       •«   • 

dant  removed  Supposed  to  tiave  been  committed,  there  was  and  still  is  a  certain 
them  to  a  con-  common  and  public  king's  highway,  leading  from  &c.,  in  &c.,  inio 
▼emeut  place.  ^^^  through  fac.,  in  fcc.,  and  so  back  again  from  thence  into  and 
through  &c.,  to  &c.,  aforesaid,  for  all  the  liege  subjects  of  our  said 
lord  tbe  king  to  go,  return,  pass,  and  repass,  as  well  on  foot  as  on 
iiorseback,  and  with  their  cattle,  coaches,  carts,  waggons,  and  other 
carriages,  every  year,,  at  all  times  of  the  year,  at  their  free  will  and 
pleasure ;  and  that  just  before  and  at  the  said  time  when  &;c.,  the 
said  goods  and  chattels  in  the  said  declaration  mentbned,  were  on 
and  upon  a  certain  erection  commonly  called  a  stage,  the  same  then 
being  and  standing  in  the  said  highway,  and  stopping  up  and  obstruct* 
ing  the  same,  so  that  the  liege  subjects  of  our  said  lord  tbe  king 
could  not  go,  return,  pass,  or  repass,  either  on  foot  or  on  horseback^ 
or  with  their  cattle.&c.,  as  they  were  used  and  accustomed  to  do,  and 
then  of  right  ought  to  have  done,  to  tvit,  at  &;c. ;  wherefore  they  tlie 
said  D.  and  E.,  in  order  to  remove  the  said  nuisance  and  obstruction, 
&c.,  to  open  the  said  highway,  did  remove  the  said  stage  with  tbe 
'  said  goods  and  chattels  of  the  said  plaintiff,  in  the  said  declaration 
mentioned,  then  being  on  the  said  stage,  to  a  small  distance,  to  wit,  unto 
a  safe  and  secure  place,  to  loitj  at  Sau;.,  and  there  left  the  same  f<Mr 
the  use  of  the  said  plaintiff,  the  same  being  a  proper  and  convenieof 
place  for  that  purpose,  as  they  lawfully  might  for  the  cause  aforesaid, 
which  are  the  said  seizing  be.,  whereof  the  said  pliuntiffhath  above 
complained  against  them  the  said  D.  and  E. ;  and  this,  &c. :  Where- 
fore, &c.     9  Went.  320.  J.  Morgan. 

Note. — ^If  to  an  action  of  trepass  for  pulling  down  and  carrying  away  a 
gate,  the  defendant  plead  a  right  of  away,  and  that  the  gate  being*  wrong- 
fully erected  across  the  same,  he  took  it  down  and  deposited  it  in  a  conve- 
nient  place /or  the  use  of  the  plaintiffs  to  which  the  plaintiff  replied  a  sub- 
sequent conversion  ;  proof  that  the  defendant  put  the  gate  an  Mt  own  prt- 
misesy  from  whence  the  plaintiff  might  have  taken  it,  if  he  had  pleaaed,  will 
not  sustain  the  repUcaOon.    Houg&m  v.  ButUr,  4  T.  R.  356. 
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Plca.    And  the  said  D*,  having  d>taiiied  leave  of  the  Court  bere-Pvauc  sin. 
to  plead  another  plea  to  the  action  aforesaid  of  the  said  plantiff,  comes  pl^^'p^ot 
and  defends  &c.,  when  kic.,  and  as  to  the  force  and  arms,  and  what*  guUty,  to  part 
ever  is  against  the  peace,  says,  that  thereof  he  is  not  guilty ;  and 
thereof  puts  himself  on  the  country. 

And  as  to  the  taking  and  carrying  away  the  boat  &c.,  above  sup-  ^  **\h**wt" 
posed  by  the  said  plaintiff  in  his  declaration  aforesaid,  the  said  I).  ^^'  ^^^^  ^^ 
says,  {actio,  nofij)  because  he  says,  that  the  place  where  the  aforesaid  the  highway 
boat  and  sand  were  at  the  time  when  the  taking  aforesaid  is  above  wid  common 
*  supposed  by  the  plaintiff,  was,  and  from  the  time  whereof  the  memoiy  ^  defendant 
of  man  runneth  not  to  the  contrary  had  been,  and  now  is,  apvhltc  removed  them 

Shtffaif  and  common  landing  in  said  Gloucester,  known  by  the  name  ?**"**'  ^  ^^•* 
he  landing  at  the  head  ofLobster-cove.  And  the  said  D.  further 
says,  that  when  the  taking  aforesaid  is  above  supposed  by  the  said 
plaintiff,  the  said  boat  with  the  said  sand  therein  was  in  and  upon 
the  highway  aforesaid,  by  reason  of  which  the  said  highway  was  there 
obstructed,  so  that  the  said  D.  could  not  then  and  there  pass  on  the 
same  with  a  cart  and  team,  as  he  by  law  had  a  right  to  do,  and  which 
was  then  and  there  necessary  for  him  to  do  in  the  prosecution  of  his 
lawful  business ;  and  the  said  D.  then  and  there  requested  the  said 
plaintiff  to  remove  tlie  said  boat,  so  that  he  th^  said  D.  might  pass 
on  the  said  highway  as  aforesaid,  which  the  said  plaintiff  then  atfd 
there  refused  to  do ;  whereupon  he  the  said  D.  then  and  there  re- 
moved the  said  boat  with  the  said  sand  therein,  as  far  towards  one 
side  of  the  said  highway  as  was  necessary  to  enable  him  the  said  D. 
to  pass  on  the  highway  aforesaid  in  manner  aforesaid,  and  no  further ; 
which  is  the  said  taking  and  carrying  away  of  the  said  boat  and  60 
bushels  of  sand  above  supposed  by  the  said  plaintiff  in  his  declaration 
aforesaid ;  and  this  the  said  D.  is  ready  to  verify :  Wherefore  he  prays 
judgment,  (n  actio.)  T.  Parsons. 

'  Replication.     And  as  to  tlie  plea  of  the  said  D.,  as  to  the  taking  ?^P^***?°' 
and  carrying  away  by  him  the  said  boat  and  sand  in  the  said  declara-  fendanf  subse- 
tion  mentioned,  the  said  plaintiff  says,  {predudi  non^)  because,  pro-  quently  con- 
testing the  said  D.  had  no  occasion  to  pass  where  the  said  boat  lay,  If'****!^^ '^^^ 
and  that  he  never  requested  the  said  plaintiff  to  remove  the  same  fee,  „^',*°      ^'^^ 
for  plea  the  said  plaintiff  says,  that  after  the  taking  and  carrying  away  Sees  WQsona. 
the  said  boat  and  sand  therein  by  the  said  D.,  as  he  in  his  plea  hath  ^'^'^^^^ 
alleged,  to  wit^  on  the  same  I6th  day  of  &c.,  at  &c.,  the  said  D.  Jc.,  Salk.221. 
converted  and  disposed  of  the  said  boat  and  said  60  bushels  of  sand  Gargraye  v. 
to  his  own  use,  as  the  said  plaintiff  hath  alleged  ;  and  this  he  is  ready  IS'^'t  "rf  ^' 
to  verify :  Wherefore  he  prays  judgment,  if  he  ought  to  be  precluded  884  2  Esp.  71. 
from  having  and  maintaining  his  action  aforesaid  thereof  against  the  B.  N.  P.  81. 2 
said  D.,  and  for  his  damages  fac.  N.  Dane.      f^;  ^'^'  ^  ^^ 

Rejoinder.     And  as  to  the  said  plaintiff's  replication  above  in  Rejoinder, 
replying  pleaded  to  the  said  D.'s  plea  in  bar  first  above^pleaded,  the  That  *|^J«- 
said  D.  in  rejoining  saith,  that  the  said  plaintiff  his  action  aforesaid  ^^^^^ 
thereof  against  him  the  said  D.,  as  to  the  said  taking  and  carrying 
away  the  said  boat  and  60  bushels  of  sand,  ought  not  to  have  or  main- 
tain, by  reason  of  any  matter  or  thing  above  by  the  said  plaintiff  in 
his  said  replication  alleged,  because  he  the  said  D.  says,  that  he  did 
not  at  any  time  after  the  taking  and  carrying  away  of  the  said  boat 


Plaa.    That 
tike  ship  be- 
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PiTBuc  im-    and  mid  supposed  hj  bim  in  his  plea  in  bar  aforesaid,  conrert  and 
BAMcm.  dispose  of  the  said  boat  and  sand  to  his  the  said  D.'s  own  use,  in 

manner  and  form  as  the  said  plaintiff  hath  above  supposed  in  his  re- 
plication aforesaid ;  and  of  this  he  puts  himself  on  the  country. 

T.  Paksons. 

And  the  plaintifflikewise.— fFoodii/ry  v.  PearcCj  Essex,  S*  J.  C. 
1794.  N.  Dane. 

6.  Command  of  Oumer. 

CoMMAwp  OF  Plea.  And  for  further  plea  in  this  behalf,  the  said  D.,  by  leave 
&c.,  says,  (actio  non,)  because  he  says,  that  the  said  ship  or  vessel 
^  in  the  said  first  count  of  the  said  declaration  mentioned,  the  said  ship 
ioagedtoA.  A.,  Or  vesselin  the  said  second  count  of  the  said  declaration  mentioned,  the 
•nddefenduit  gaid  ship  Or  vessel  in  the  said  third  count  of  the  said  declaration  men* 
tibe'^sUp^by  hia  ^ioned,  and  the  said  ship  or  vessel  in  the  said  last  count  of  the  said 
appointment  declaration  mentioned,  were  and  are  one  and^the  same  ship  or  vessel, 
h**k'*1ii?^  and  not  divers  or  different  ships  or  vessels,  and  that  the  said  lock  in 
^  ^  the  said  first  count  mentioned,  and  the  said  lock  in  the  said  second 

count  mentioned,  were  and  are  one  and  the  same  lock,  and  not 
divers  and  difllerent  locks,  and  that  one  A.  A.,  before  and  at  the  said 
time  when  be.,  was  and  still  is  the  owner  and  proprietor  of  the  said 
ship  or  vessel  in  the  said  declaration  mentioned,  and  in  which  &ic., 
to  wit,  at  &c.,  in  &c.,  and  that  the  said  D.  was  then  and  there  master 
of  the  said  ship  or  vessel,  and  that  he  the  said  D.,  as  servant  of  the  said 
A.  A.,  and  by  his  command,  at  the  said  several  tiroes  when  &;c., 
broke  and  entered  the  said  ship  or  vessel,  as  being  the  ship  or  vessel 
of  the  said  A.  A.,  and  broke  open,  broke  to  pieces,  knocked  to  pieces, 
and  spoiled  the  said  lock  in  the  said  declaration  mentioned,  as  being 
the  lock  of  him  the  said  A.  A.,  and  put,  placed,  and  laid,  and  caused 
and  procured  to  be  put,  placed,  and  laid,  the  said  quantities  of  clothes 
in  the  said  declaration  mentioned,  in  and  on  board  the  said  ship  or 
vessel  as  being  the  said  ship  or  vessel  of  the  said  A.  A.,  and  kept 
and  continued  the  same  there  for  the  said  space  of  time  in  the  said 
declaration  in  that  respect  mentioned,  and  thereby  then  and  there 
mcumbered  the  said  ship  or  vessel,  as  being  the  ship  or  vessel 
of  the  said  A.  A.,  and  disturbed  the  said  plaintiff  in  the  free  use 
and  enjoyment  thereof,  and  also  made  some  little  noise  in  and 
on  boara  the  said  ship  or  vessel  as  being  the  ship  or  vessel,  of  the  said 
A«  A«,  and  then  and  there  disturbed  the  said  plaintiff  and  his  servants  m 
the  possession,  use,  and  enjoyment  of  the  same,  as  be  lawfully  might 
do  for  the  cause  aforesaid;  which  are. the  same  trespasses  in  the 
introductory  part  of  this  plea  mentioned,  whereof  the  said  plaintiff 
hath  above  complained  against  him  the  said  D. ;  and  this,  &c. :  Whe- 
refore &c.,  if  8ic.     9  Went.  311.  V.  Lawes, 


SATiiFAc-  6.  Saiisfaction. 

Plea.  1.  Not  *^"^-      Not  guilty, 

guilty,  to  tiba  whole  trespan. 

2.  Payment  of  ^^  *®  ^^  ^''  ^^t^'^g  J^ave  of  die  Court  here  to  plead  an- 
ten  bosheis  Other  and  second  plea  to  the  action  aforesaid  of  said  plaintiff,  comes 
of  com  in  full  satk&cUon  of  all  tiespasies  &c. 
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and  defeods,  be.,  vihen  &c.,  and  says,  {actio  norij)  because  the  Satmvag- 
said  D.  says,  that  after  the  committing  of  the  trespass  aforesaid,  '''^"' 
and  before  the  commencement  of  this  action,  to  wit,  on  &c.,  at  &lc., 
the  said  D.  paid  and  delivered  to  the  plaintiff  ten  bushels  of  corn, 
of  the  value  of  &c.,  in  full  satisfaction  and  discharge  of  all  trespasses 
done  by  the  said  D.  to  the  said  plaintiff;  which  ten  bushels  of  com 
the  said  plaintiff  then  and  there  received  in  full  satisfaction  and  disr 
charge  of  all  trespasses  so  done  or  committed ;  and  this  he  is  ready 
to  verify  :  Wherefore  he  prays  judgment,  {si  aciio^)  &c. 

N.  Dane. 

Replication.     And  the  plaintiff,  protesting  that  the  said  D.  did  Replication, 
not  pay  and  deliver  to  him  the  plaintiff  ten  bushels  of  com,  of  the  ^dnot  M:cept 
value  of  &c.,  in  full  satisfaction  and  discharge  of  all  trespasses  (}one  by  in  full  satisfac- 
the  said  D.  to  him  the  plaintiff,  for  replication  says,  that  he  the  ^^' 
plaintiff  did  not  receive  the  said  ten  bushels  of  corn  in  full  satisfac* 
tion  and  discharge  of  all  trespasses  so  done  or  committed,  in  man- 
ner and  form  as  by  the  said  D.  above  in  pleading  is  alleged  ;  and  of 

this  he  puts  himself  upon  the  country.     Brovon  v.  Ives,  Essex. 

» 

Note. — J^ot  guilty,  son  assaolt  demesne,  and  aoHsfacHon/or  all  treipauei, 
have  been  allowed  to  be  pleaded  on  the  statute  for  double  pleading'.  iBames, 
352,  Lannie  y.  Fieldhowe ;  but  not  guilty,  and  satisfaction  for  a  particular 
trespass  not  allowed,  352  and  349.  The  reason  seems  to  be,  that  to  admit 
a  particular  trespass,  is  inconsistent  with  the  plea  of  not  guiUy  as  to  that 
trespass ;  a  plea  of  satisfaction  of  a  particular  trespass,  admits  it ;  whereas 
a  satisfaction  of  aU  trespasses  pleaded,  does  not  admit  any  particnlar  one. 
And  the  same  seems  to  be  law  as  to  a  release  of  all  trespasses,  and  the  par^ 
Hcular  trespass. 

7.  Detainer  for  Freight. 

Plea.      And  the  said  D.  comes  fcc,  and  as  to  the  force  and  Dktainbb 
arms,  and  whatever  is  against  the  peace  of  the  said  commonweahh,  '***  fkmoht.^ 
by  the  plaintiff  in  the  second  count  of  his  declaration  aforesaid  supr-  ^^'  ^^  ^^ 
posed  to  be  committed,  saith,  he  is  not  guilty,  Stc.  fy.  *  ^       ' 

And  as  to  the  residue  of  the  said  trespass,  and  taking  and  carry-  ^*  ^^th^tif"*" 
ing  away  the  said  55  pounds  of  coffee,  he  says,  he  the' said  plaintiff  g^ods  were  put 
ought  not  to  have  and  maintain  his  action  aforesaid  against  him,  on  board  Uie 
because  he  saith,  that  he  the  said  plaintiff,  at  a  place  called  Cape  J®"*®*  whereof 
Francis,  to  wit,  at  N.  aforesaid,  on  be.,  and  the  said  D.  agreed  on  freight  &c., 
together,  that  the  said  plaintiff  should  ship  and  load,  and  that  said  and  that  dft. 
D.  would  take  on  board  the  good  ship  F.,  whereof  the  said^D.  was  ^^^  ^meoi 
then  and  there  master,  then  lying  in  said  pprt  of  Cape  Francis,  in  of  fi^^t 
the  W.  I.,  and  bound  from  thence  to  N.  aforesaid,  the  said  55 
pounds  of  coffee,  to  be  transported  in  said  ship  from  thence  to  N. 
aforesaid,  and  upon  the  arrival  of  said  ship  there,  to  be  delivered  to 
the  said  plaintiff  by  the  said  D.,  the  said  plaintiff  first  paying  the 
said  D.  reasonable  and  ctisiomary freight  for  the  said  transportation. 
And  the  said  D.  also  says,  that  the  said  plaintiff  then  and  there,  in 
pursuance  of  the  agreement  aforesaid,  shipped  and  loaded,  and  the 
said  D.  accordingly  received  on  board  the  said  ship,  said  55  pounds 
of  coffee,  to  be  transported  and  delivered  as  aforesaid,  the  said 
reasonable  and  customary  fre^kt  to  he  first  paid  as  aforesaid  ;  and 
that  the  said  ship  afterwards  arrived  at  said  N.,  on  be.,  with  the 
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said  55  pounds  of  a^e  on  board  upon  freight  as  aferesud ;  and 

FO&  vRxioBT.  ^^t  he  the  said  D.,  etrer  since  the  arrival  aforesaid  of  the  said  ship, 
has  ever  been  ready,  to  trity  at  Sic.,  to  deliver  the  said  co&e,  to 
the  said  plainttfi^  on  his  first  pajrin^  him  the  reasonable  and  custooi- 
ary  freight  aforesaid,  which  the  said  D.  ^ys,  is  the  sum  of  be.,  of 
which  lie  the  said  plaintiff,  thereafterwards,  on  tiu^.^  bad  noike. 
And  the  said  D.  further  says,  that  the  said  jdamtiff  hath  neFer  paid 
nor  tendered  to  him  the  reasonable  and  customary  freigbt  aforenid, 
for  the  transportation  aforesaid  of  the  said  coffee,  nor  hath  be  ever 
made  or  tendered  to  him  any  payment  whatever  for  the  said  trans- 
portation ;  wherefore  be  the  said  D.  hath  ever  since  detained^  and 
siiU  detains^  the  said  55  pounds  of  coffee  aforesaid^  as  securi^  for 
and  until  the  said  plaihtifi  shall  pay  him  reasonable  and  customair 
freight  for  the  transportation  aforesaid,  as  he  loeU  and  lawfully  might 
and  may  do.  And  the  said  D.  further  says,  that  the  said  55 
pounds  of  co^e  aforementioned,  are  the  same  55  pounds  of  coffee 
mentioned  in  the  said  plaintiff's  second  count  in  his  declaration 
aforesaid  ;  and  that  the  detention  aforesaid  of  the  said  55  pound  of 
co^e  of  the  plaintiff,  for  the  cause  aforesaid,  Inr  the  said  D.,  is  the 
same  trespass,  taking,  and  carrying  away  of  said  55  pounds  of 
cofiee  of  said  plaintiiS^  complained  of  in  hb  second  count  in  his 
declaration  aforesaid ;  and  all  this  he  the  said  D.  is  ready  to  ver- 
ify :  Wherefore  he  prays  judgment  if  the  said  plaintiff  his  action 
aforesaid  thereof  against  him  ought  to  have  and  maintain,  and  for  lus 
costs.  T.  Parsons. 

Replicition.      Of  his  own  wrong,  and  without  suA  casue. 
Morse  v.  Jewett,  Essex,  1793.  T.  Bradburt. 

8.  Pleas  by  Officers* 

Bt  omcE&s.      Plea.     And  the  said  D.  comes  and  defends  &c.,  when  Szc., 

Pleib  that  the    and  says,  {actio  non,)  because  he  says,  that  one  A.  A.,  of  &;c.,  on 

t^dTu'tv-shSI!  ^'»  ^"®^  ^"'  ^^  *®  clerk's  ofEce  of  the  Court  of  C.  P.  within  and 

iff;  and  took^''  ^^^  ^^  county  of  &£c.,  a  writ  of  execution  against  the  said  plaintiff 

the  goods  and   in  due  form  of  law,  for  the  sum  of  &c.  damages,  and  the  sum  of 

vSJuieofan^    fac.  costs  of  suit,  which  writ  was  returnable  into  said  Court,  to  be 

execution.        holden  at  &^.,  on  Sz^. ;  which  said  writ  thereafterwards,  to  wit^  on 

the  same  day,  was  delivered  to  tlie  said  D.,.then  and  ever  ance  a 

depuQr-sheriff,  duly  appointed  and  authorized  under  B.  B.,  sheriff 

of  said  county,  to  be  by  him.  duly  executed.     And  the  said  D. 

further  says,  that  afterwards,  to .  wit,  on  Sic.,  at  &ic.,  by  virtue  of 

said  writ  of  execution,  he  took  the  said  goods  and  chauels  in  said 

declaration  mentioned,  as  the  property  of  the  plaintiff,  to  satisfy  the 

(a)  See  the     ^aid .  execution,  {a\  and  safely  kept  the  same  at  the  expense  of  the 

Stat  1788,  eh.  said  plaintiff,  for  tne  space  of  four  days  next  after  they  were  so 

67,  §  6.  taken,  and  advertised  the  same  to  be  sold  at  public  vendue  to  the 

highest  bidder,  by  posting  up  notifications  of  the  time  and  place  of 

sale,  forty-eight  hours  before  the  expiration  of  the  said  four  days, 

"^  in  the  town  of  &^.,  where  the  sale  \vas  to  be ;   and  the  same  not 

being  redeemed  within  the  said  four  days,  by  otlierwise  satisfying 

•  See  ante,  p.  689. 
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the  sbid  executioo,  nor  in .  any  manner  redeemed,  the  said  D.,  on  Bt  officxhs. 

&;c.y  at  be.,  in  the  said  town  of  bc«,  on  the  expiration  of  the  said 

four  days,  according  to  the  said  advertisement,  sold  the  same  goods 

and  chattels  at  public  vendue  to  the  highest  bidder,  and  of  the 

monies  arising  from  such  sale  he  •  applied  to  pay  the  charges  and 

to  sadsfy  the  said  execution  ;  and  afterwards,  on  &c*,  he  made  due 

return  of  the  same  execution,  with  his  doings  thereon,  according  to 

the  precept  thereof,  piurticularly  describing  the  said  goods  so  taken 

4ind  sold,  and  the  sum  for  which  each  article  was  struck  off  in  his 

said  return ;  and  this  he  is  ready  to  verify  :  Wherefore  be. 

Replication.      And  the  said  plaintiff  says,  (precludi  no%)  be-  Replication, 
cause  he  says,  that  the  said  D.,  of  his  own  wrong,  took  and  carried  wrftof  execu- 
away  the  goods  and  chattels  aforesaid,  and  converted  them  to  his  tion  issued 
own  use  ;  without  this,  tliat  any  such  writ  of  execution  issued  against  *g^»t  Ae  pit. 
him  the  plaintiff,  returnable  at   be.,  on  be.,  as  the  said  D.  in  his 

flea  aforesaid  hath  above  alleged ;    and  this  is  ready  to  verify : 
i^herefore,  be. 

Rejoinder.  And  the  said  D.,  as  before,  says,  that  such  writ  of 
execution,  as  in  his  plea  aforesaid  is  above  mentioned,  did  issue 
against  the  plaintiff,  returnable  as  in  said  plea  is  mentioned ;  and 
this,  by  the  record  and  returns  thereof  in  the  clerk's  office  of  the 
Court  of  be.  remaining,  he  is  ready  to  verify,  when  and  where  the 
Court  shall  direct,  be. 

Plea.     And  the  said  D.  comes  and  defends  the  force  and  inju-  Plea,  that  the 
ry,  when  be.,  and  says,  {actio  non^\  because  he  says,  that  one  SJ*^*!^^'!?^. 
A.  A.,  of  &c.,  by  the  consideration  oi  our  justices  of  our  C.  C  P.,  cution  against 
be.  be.  &c.,  recovered  (a)  judgment  against  the  plaintiff  in  an  the  piainti/r, 
action  of  replevin,  ivherein  said  plaintiff  was  plaintiff,  and  said  A.  A.  Jefe^^'^l^  *® 
was  defendant,  for  the  sum  of  &c.  debt  or  damage,  and  the  sum  of 
be.  costs  of  suit,  upon  which  judgment  the  said  A.  A.  thereafter- 
wards,  on  &€•,  sued  out  from  the  clerk's  office  of  said  Court,  a 
writ  of  execution  in  due  form  of  law,  and  of  the  purport  and  effect 
following,  to  toity  [here  the  verit  of  execution  was  inserted  (a)  ;]  («)  **  ^^  o®" 
which  said  writ  of  execution,  thereafterwards  on  the  same  day,  said  ^^^^  ^^ 
A.  A.  delivered  to  the  said  D.,  then  one  of  the  constables  of  said  process  need 
town  of  &c.,  duly  chosen,  qualified,  and  sworn  to  act  in  said  office  pot  show  a 
of  constable  for  and  in  said  town,  to  be  by  him  the  said  constable  in(Utb"a]ways 
as  aforesaid  duly  executed  and  returned,  according  to  the  command  sufficient  to 
therein  contained ;  and  said  D.,  as  constable  of  be.  aforesaid,  qual-  ■•y  *  ^y  ^*'*"® 
ified  as  aforesaid,  by  virtue  of  the  execution  aforesaid,  at  be.  afore-  Son?&!c?*^**' 
said,  on  be.,  then  next  ensuing;  levied  upon  and  took  the  said  four  without  setting 
CQWs  mentioned  in  the  plaintiff's  declaration,  as  the  property,  goods,  **  ^?^^/^^  ^^ 
and  chattels  of  the  plaintiff,  therewith  to  satisfy  said  execution,  and 
thereafterwards,  to  wit^  on  be.  aforesaid,  after  having  duly  posted 
up  notifications,  notifjdng  the  time  and  place  of  the  sale  of  said  cows 
at  public  vendue,  before  the  sale  thereof,  the  said  D.,  at  be.,  afore- 
said, on  the  day  last  aforesaid  mentioned,  sold  the  said  cows  at  pub- 
lic vendue,  two  of  said  cows  to  B.  B.,  one  to  said  A.  A.,  and  the 
other  to  C.  C,  for  the  sum  of  &c.,  and  thereafterwards,  on  ^c. 
aforesaid,  the  said  D.  made  due  return  of  said  execudon  into  tlie 
clerk's  office  of  said  C.  C.  P.,  according  to  the  command  in  said 
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Bt  omcBBs.  execution  contained  ;   and  this,  &c.  s  Wherefore,  be.     Crraffin  r. 
MUliken,  ^  S.  Lee  b  D.  Davis. 


9.  Distress. 


DllTRXflS. 


Plea.     And  now  the  said  D.,  agreeable  to  his  reservation  afore* 
treuurerof  a    ^^^9  comes  and  defends  &c.y  and  waving  the  general  issue,  for  a 
town.   A0  to    further  and  second  plea  says,  that  as  to  the  force  and  arms,  and 
part,  not  guU-   whatever  else  is  against  the  peace  of  the  said  commonwealth,  and 
all  the  trespass  aforesaid  supposed  to  be  done,  excepting  the  enter- 
ing the  said  plaintiff's  bam,  and  taking  and  carrying  away  his  said 
two  oxen  and  two  cows,  he  is  not  guilty  ;   and  thereof  puts  himself 
on  the  country. 

As  to  the  reri-  And  as  to  the  entering  the  said  plaintiff's  barn,  and  taking  and 
t^ktiT^^d  ^^'"'■y'"?  away  his  said  two  oxen  and  two  cows,  the  saidD.  says, 
of thepU.fwho  (^^i<^  noR,)  because  he  says,  that  on  &c,  the  then  assessors  of  be., 
wa^  a  consta-  duly  chosen  and  sworn  at  &€•  aforesaid,  assessed  the  sum  of  be., 
^e'coUecUon  ^^  *^®  inhabitants  of  said  town,  being  a  tax  granted  and  agreed  upon 
of  town  taxes,  ^  the  said  inhabitants,  at  a  town-meeting  legally  called  and  held, 
by  a  wairant  on  &c.,  for  defraying  the  necessary  charges  thereof,  and  made  a  list 
aa  S^surer^*  of  the  sum  of  &c.,  and  delivered  the  same  to  the  said  plaintiff,  then 
on  account  of  sind  there  one  of  the  constables  of  the  said  town  duly  chosen  and 
the  neglect  of  sworn,  together  with  their  warrants,  in  due  form  of  law  to  him  di- 
coUecO^Jbr'  ''^^^ed,  requiring  and  authorizing  him  to  collect,  as  the  law  directed, 
a  sum  which  that  sum  of  the  several  persons  named  in  said  list,  and  pay  in  the 
'^"SI^I^  **"«  same  to  A.  A.,  then  treasurer  of  said  town,  or  his  successor  in 
taxes  deityered  ^^^  office,  on  or  before  &c.,  then  next,  now  past ;  [so  mentioa 
to  the  pit,  and  another  tax  in  like  manner ;]  and  the  said  plaintiff,  upon  the  re- 
Ii^^uW'^  Koods  ceipt  of  the  said  lists  and  warrants,  became  and  was  at  the  times  of 
iionl^according  receiving  the  same  respectively,  at  be.,  aforesaid,  obliged  by  law  to 
to  law.  collect  and  pay  the  said  sums  at  said  times  respectively  set  for  the 

payment  thereof  as  aforesaid,  to  the  said  town  treasurer  for  the  time 
being  ;  yet  the  said  plaintiff  did  notso  collect  and  pay  the  same,  but  on 
&:c.,  there  was  remaining  in  his  hands,  of  the  sums  so  committed  to 
him  to  collect,  the  sum  of  &c.,  unpaid  and  unaccounted  for.      And 
the  said  D.  further  saith,  that  on  be.,  he  was  treasurer  of  said  town  of 
be.,  duly  chosen  and  sworn,  and  successor  in  that  office  of  the  said 
A.  A. ;  and  being  then  and  there  treasurer  as  aforesaid,  and  the 
said  plaintiff  being  remiss  and  negligent  in  bis  duty,  in  not  levying 
and  paying  those  sums  to  the  treasurer  of  said  town,  agreeable  to 
the  direction  of  his  warrants,  and  the  said  sum  of  iic*j  part  thereof 
being  due  and  unpaid,  he  the  said  D.  then  and  there  made  out  his 
(aV'But      .  warrant,  under  his  hand  and  seal,  agreeable  to  law,  in  the  words 
le.ifitheTe*"  following,  [here  recite  the  warrant  (a)  verbatim],  and  delivered  the 
cessaiy,  orac-  same  to  one  B.  B.,  then  and  ever  since  a  deputy-sheriff  of  the  said 
eISSI  foiSs  ^^""Vj  ^o  be  served  and  executed  according  to  the  precept  thereof; 
to  recite  the  *  ^7  ^orce  whereof,  the  said  B.  B.  on  be.,  entered  into  said  plain- 
warrant  at        tiff's  barn  at  &c.  aforesaid,  and  took  the  said  oxen  and  cows  as  his 
"^*  property,  and  thereafierwards,  to  wit^  on  &c.,  sold  the  same  at 

public  vendue,  having  duly  kept  the  same,  and  advertised  the  sale 
thereof,  as  the  law  directs,  for  the  sum  of  be.,  exclusive  of  charges, 
towards  the  satisfaction  of  the  said  warrant,  and  made  return  themf. 
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and  paid  in  the  saroe  sum  to  the  said  D.,  treasurer  as  aforesaid,  in  Dxbt&sss. 
part  of  said  taxes  committed  to  said  plaintiff  to  colhect  as  aforesaid. 
And  the  said  D.  says,  the  said  sum  of  &:c.,  and  more,  was  then  due 
from  said  plaintiff,  and  unpaid  of  said  taxes ;  and  that  the  above  entry 
into  said  baru,  taking  and  carrying  away,  and  selliug  said  oxen 
and  cows,  as  set  forth  in  the  plea,  are  the  same  entry,  taking,  carry- 
ing away,  and  converting  to  his  the  said  D.'s  own  use,  complained 
of  by  the  said  plabtiff  in  his  declaration  aforesaid,  and  not  different ; 
and  the  said  oxen  and  cows  so  taken  and  sold,  are  the  same  oxen  . 
and  cows  mentioned  in  the  said  declaration  ;  and  all  this  the  said  D. 
is  ready  to  verify :  Wherefore,  &c»  T.  Bradbury. 

Replication.     And  the  plaintiff  says,  (predudi  non,)  because,  ^atatthetinw 
protesting  that  at  the  time  when  the  entry  and  the  taking  and  carry-  of  die  issuing 
ing  away  of  the  said  oxen  and  cows  is  admitted  by  the  said  D.,  in  of  tlie  warrant, 
his  plea  aforesaid,  no  part  of  the  assessments  supposed  by  the  said  Sue^frMiTuie 
D.  in  his  said  plea,  was  due  from  the  said  plaintiff  to  the  said  D.,  pu.,  oa  ac- 
as  treasurer  as  aforesaid,  he  the  said  plaintiff  for  plea  saitli,  that  be-  count  of  said 
fore  the  time  when  the  said  D.  made  out  the  warrant  mentioned  in  ^^^' 
his  said  plea,  to  toitj  on  &x),,  at  said  &lc.,  he  the  said  plaintiff  had 
paid  and  accounted  with  the  said  A.  A*,  then  treasurer  of  said  B., 
lor  the  said  several  assessments  committed  to  the  said  D.  to  collect 
as  aforesaid ;  without  this^  that  at  the  time  when  the  said  warrant 
was  made  out  by  the  said  D.,  and  delivered  to  the  said  B.  B.,  there 
was  the  sum  of  &cc.,  part  of  said  assessments  so  committed  to  the 
said  plaintiff*  to  collect  as  aforesaid,  due  and  unpaid,  as  is  above  by 
the  said  D.  in  bis  plea  aforesaid  alleged  ;  and  this,  &c. :  Where- 
fore he  prays  judgment,  and  his  damages  aforesaid  to  be  adjudged 
to  him,  and  his  costs.  T.  Parsons. - 

Rejoinder.     And  the  said  D.  sailh,  as  before,  {actio  non^)  be-  J^^*"^^*^^?^ 
cause  he  says,  that  at  the  said  time  of  the  sale  of  said  cattle,  said  the  sale  of  said 
sum  of  &c.,  die  net  proceeds  of  said  sale,  was  due  to  said  D«  goods,  the  nett 
from  said  plaintiff,  on  account  of  said  taxes,  to  wit^  at  &c.  afore-  {JJeJ^e^f  ^^,e 
said  ;  and  this  be  prays  may  be  inquired  of  by  the  country.  due  on  account 

T.  Bradbury.      of  said  taxes. 

Debtorrer.  And  the  said  plaintiff  saith,  that  his  the  said  D.'s  Special  demur- 
rejoinder  aforesaid,  and  the  matter  therein  contained,  are  not  a  suffi-  '^'^*. 
cient  answer  in  law  to  his  the  said  plaintiff's  replication  aforesaid  ; 
and  that  he  the  said  plaintiff  is  not  obliged  by  law  to  rejoin  thereto, 
or  in  any  manner  to  deny  the  same :  Wherefore,  for  want  of  a 
,  sufficient  rejoinder  in  this  behalf,  the  said  plaintiff  prays  judgment 
for  his  damages  aforesaid,  and  for  his  costs. 

And  for  causes  of  demurrer,  the  said  plaintiff  assigns  to  the  Court 
the  following : — 

1.  That  he  the  said  D.  in  his  rejoinder  hath  put  in  issue  a  matter 
not  traversed  by  the  said  plaintiff  in  his  replication. 

2.  That  the  rejoinder  of  said  \>.  is  a  departure  from  his  bar 
aforesaid,  in  not  amrmiug  a  matter  by  him  alleged  in  his  bar,  which 
is  traversed  by  the  said  plaintiff  in  his  said  replication. 

T.  Parsons. 

Joinder.    And  the  said  D.  saidi,  that  his  rejoinder  aforesaid,  Joinder  in  dc- 

murror. 


12.  Damage  Feasant  '   2^^*"^* 

Plea.     As  to  the  comiog  with  force  and  arms,  &c.,  not  guSty.  ^JJ*   ^®* 

And  as  to  the  residue  of  the  said  trespass  above  supposed  to  be  2.  To  tres- 
done,  be  the  said  D.  says,  {actio  non^)  because  he  says,  that  at  the  panforchas- 
time  when  the  said  trespass  is  above  supposed  to  be  done,  one  T^i^^^^aittk 
A.  A.  was  lawfully  possessed  of  and  in  a  certain  close  called  C,  were  dunaca 
lying  in  B.  aforesaid ;  ^'  and  because  the  said  catde,  at  the  said  time  ^^^^  ^   ' 
when  &c.,  were  in  and  upon  the  said  land  called  C,  eating  up  ^^ oiS^^' 


the  grass  then  growing  in  the  same,  and  doing  damage  there,  be  owner  chased 
the  said  D.,  as  the  servant  of  said  A.  A.,  and  by  his  command,  at  *^®"»  *"^ 
the  time  when  Sec.,  gendy  drove  and  chased  the  said  catde,  so 
eadng  up  the  said  grass  then  and  there  growing,  and  so  then  doing 
damage  there,  as  he  lawfully  might,  which  is  the  residue  of  the  said 
trespass  in  the  said  declaration  above  specified,  whereof  the  plaintiff 
now  complains  above  against  him  ;  and  this  he  is  ready  to  verify  : 
Wherefore  &c.     1  Saund.  220. 

Note. — ^The  introductory  part  of  the  above  plea  difiers  from  the  original, 
according  to  the  suggestions  of  Sergeant  WilUams,  who  remarked  on  the 
incorrectness  of  the  original,  in  which  zfruhold  is  alleged  in  A.  A.,  when 
^osteiHon  was  sufficient ;  for  this  is  not  a  local  action  Uke  trespass,  quare 
clausum  fregit,  but  a  transitory  action  for  chasing  the  plaintiff's  cattle,  in 
which  possession  is  a  sufficient  justification.  2  Salk.  643.  See  Stetrnd  t. 
Hogg^  1  Saund.  221,  note  1. 

^'''  Plea.     And  the  said  D.  comes  and  defends  the  force  and  inju*  Plea,  that  de- 
ry  when  &c.,  and  as  to  the  doming  with  force  and  arms,  and  every  a?**"1Ji!°?L. 
thing  that  is  against  ttie  peace  of  our  said  commonwealth,  and  also  age  feasant  and 
as  to  all  the  trespass  aforesaid,  except  the  taking,  leading  away,  im-  impounded 
pounding,  and  keeping  and  continuing  in  pound  the  catde  aforesaid,  ^^^^^!L].| 
by  him  the  said  D.,_  above  supposed  to  have  been  committed,  he  ^     ^  ™*' 
the  said  D.  saith,  that  he  is  in  no  wise  guilty  thereof,  as  the  plaintiff 
above  thereof  complains  against  him ;   and  of  this  he  puts  himself 
upon  the  country. 

And  as  to  the  taking,  leading  away,  impounding,  and  keeping 
and  continuing  in  pound  the  catde  aforesaid,  by  him  the  said  D. 
above  supposed  to  have  been  committed,  he  the  said  D.  saith,  that 
he  the  plaintiff  ought  not  to  have  or  maintain  his  said  action  for 
the  same,  because  he  saith,  that  one  A.  A.,  on  Su;.,  and  long  before, 
was  and  still  is  lawfully  possessed  of  and  in  three  acres  of  land, 
lying  in  a  certain  close  called  &c.,  with  the  appurtenances,  situate, 
lying,  and  being  in  &c.,  aforesaid,  and  being  so  possessed  thereof,  the 
said  cattle,  upon  the  same  day  and  year,  against  the  will  of  the  said 
A.  A.,  were  in  the  said  three  acres,  feeding  on  the  grass  then  grow- 
ing there,  and  doing  damage  to  the  said  A.  A.  there,  for  which 
cause  the  said  D.,  as  servant  to  the  said  A.  A.,  and  by  his  com- 
mand, upon  the  same  day  and  year  at  the  parish  aforesaid,  in  the 
said  three  acres  of  the  said  A.  A.,  dien  took  the  said  catde,  so  doing 
damage  there  to  the  said  A.  A.,  in  the  name  of  a  distress  for  the 
said  damage  so  done  there,  and  led  them  away  to  the  common^ 
pound  in  die  parish  aforesaid,  impounding  them  in  the  said  com- 
mon pound,  and  kept  and  condnued  them  in  the  said  pound  for  the 
space  of  forty-eight  hours  then  next  following,  as  it  was  lawful  for 


Damaobfba* 

lAlfT. 


Replicatloo. 
Of  his  own 
wrong. 


Plea.    Not 
guilty. 

2.    That  dft. 
took  the  hog 
damage  fea- 
sant, and  im^ 
pounded  it 


Replication  to 
the  second 
plea.  After  the 
taking  and  im- 
pounding, dds. 
convert^  (he 
hog  to  their 
owause. 


him  td  do,  which  is  the  same  taking,  leading  away,  impounding,  and 
keeping  and  cobtinuing  in  pound  the  cattle  aforesaid,  whereof  the 
plaintiff  above  complains  against  him ;  and  this  he  is  ready  to  verify : 
Wherefore  he  prays  judgment,  if  the  plaintiff  ought  to  have  or  main- 
tain his  said  action  against  him  for  the  same.  Plead.  Ass.,  (485), 
(486).  R.  Draper. 

Replication.  And  the  plaintiff,  as  to  the  said  plea  of  the  said 
D.,  above  pleaded  in  bar,  as  to  the  taking,  leading  away,  impound- 
ing, and  keeping  and  continuing  in  poimd  the  cattle  aforesaid,  by 
him  above  done,  saith,  {predudi  norif)  because  he  saith,  that  the 
said  D.  at  the  said  time  when  &c.,  with  force  and  arms  &;c.,  of  his 
own  wrong,  and  without  any  such  cause  as  is  above  alleged,  took 
and  led  away  the  cattle  aforesaid  of  the  plaintiff,  at  the  parish  afore- 
said then  found,  and  then  and  there  impounded  them,  and  kept 
and  continued  them  there  in  pound  for  the  tim^  above  meDiioned,io 
manner  and  form  as  the  plaintiff  hath  above  declared  against  htm ; 
and  this  he  prays  may  be  inquired  of  be.     Plead  Ass*,  (487). 

Plea.     Not  guilty. 

And  for  further  plea,  as  to  the  taking  the  said  hog  in  the  said 
declaration  mentioned,  and  driving  and  carrying  the  same  away,  by* 
the  said  D.  and  E.  above  supposed  to  have  been  done,  they  tiie 
said  D.  and  E.,  by  leave  of  the  Court  here  to  them  for  tUs  purpose 
granted,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  say,  {actio  noUi)  because  they  say,  that  the  said  D.,  long 
before  and  at  the  said  last  time  when  be.,  was  lawfully  possessed 
of  and  in  a  certain  close  called  A.,  lying  and  being  at  be.,  aforesaid  ; 
and  because  the  said  hog,  at  the  said  last  time  when  be.,  was  in  the 
said  close  of  the  said  D.,  eating  up  the  wheat  then  growing  there, 
and  there  doing  damage  to  the  said  D,  he  the  said  D.,  in  his  own 
right,  and  the  said  E.,  as  his  servant,  and  by  his  command,  at 
the  said  last  time  when  &^.,  took  the  said  hog  in  the  said  declara- 
tion mentioned,  so  being  in  the  said  close  called  A.,  and  doing  dam- 
age there  as  aforesaid,  for  and  in  the  name  of  a  distress,  and  drove 
the  same  away,  and  impounded  the  same,  as  it  was  lawful  for  them 
to  do  for  the  cause  aforesaid  ;  which  are  the  same  taking  the  said 
hog  in  the  said  declaration  mentioned,  and  driving  and  canying  the 
same  away,  whereof  the  plaintiff  hath  above  complained  against 
them  ;  and  tiiis  &c. :  Wherefore,  be.  liv.  Jepusov. 

Replication.  And  as  to  the  plea  of  the  said  D«  and  E*,  by 
them  lastly  above  pleaded  in  bar,  as  to  the  taking  the  said  bog  in 
the.  said  declaration  mentioned,  and  driving  and  carrying  away  the 
same,  by  the  said  D.  and  E.  above  done,  he  the  plaintiff  says,  (pr&- 
dudi  non^)  because  die  plaintiff  says,  that  after  the  taking  and  im- 
pounding the  said  hog,  in  the  said  declaration  mentioned,  by  the 
said  D.  and  E.,  in  the  name  of  a  distress,  in  manner  and  form  as 
they  have  in  that  behalf  above  pleaded,  to  wit^  on  bc.^  afcuresaid, 
they  the  said  D.  and  E.  converted  and  disposed  of  the  said  b(^  to 
their  own  use,  to  witf  at  be.,  aforesaid,  as  the  plaintiff  in  that  be- 
half by  his  said  declaration  above  complains  against  them;  aod 
this  dE^  :  Wherefore,  be.    3  Wils.  20.  G.  Wilsoh. 
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Daicaos  doing  damage  there,  in  manner  and  form  as  he  the  said  D.  haih 
FBAf Airr.  above  in  his  plea  alleged ;  withtmt  this^  that  the  said  A.  A.  was 
seised  of  the  said  close  in  which  <&c.,  in  her  demesne  as  of  fee,  in 
manner  and  form  as  the  plaintiff  hath  by  his  replication  above  al- 
leged ;  and  of  this  he  puts  himself  upon  the  c^mntry.  See  1  East, 
212. 

NoTS. — A  motion  was  made  by  the  defendant  in  arrest  of  judgment  upon 
these  pleading^  that  the  replication  of  the  plaintiff  was  nq,  answer  to  the 
defendant's  plea,  for  that  the  plaintiff  was  foreclosed  in  a  transitorj  action, 
as,  in  Trespass  for  taking  chaiUU^  to  pretend  a  right  to  the  place,  neither 
could  it  be  contested  on  the  evidence,  who  had  the  right.  And  Salk.  642, 
was  cited,  where  it  was  so  adjudged.  But  the  Court  were  of  opinion,  that 
the  plea  was  good,  and  that  in  such  an  action  tt  was  competent  for  the 
plaintiff  to  reply  specially  a  title  in  another,  by  whose  command  he  entered. 
But  the  Court  were  also  of  opinion,  that  the  common  replication,  de  tua 
if^ria  &c.,  would  have  been  sufficient,  and  more  correct  in  ordinary  cases ; 
though,  if  the  action  had  been  brought  by  one  tenant  in  common  againat 
another,  it  would  ha^e  been  proper  to  reply  specially,  that  he  was  tenant 
in  common,  and  so  not  a  trespasser.     Tayhr  v.  Eattwood^  1  East,  21^  218. 

Plea,  that  the  Plea.  And  for  further  plea  in  this  behalf,  as  to  the  taking,  seiz- 
dftg.  took  the  jpg^  g^ J  driving  away  of  the  said  cattle  in  the^  said  declaration 
feasuit,  an?^  mentioned,  and  impounding  the  same  catde  in  the  said  pound,  and 
impounded  keeping  and  detaining  the  same  so  impounded  for  the  space  of  time 
them.  JQ  i^Q  ggj  j  declaration  in  that  behalf  mentioned,  above  supposed  to 

have  been  committed  by  the  said  D.  and  E.,  they,  by  leave  of  the 
Court  here  be.,  say,  that  the  plaintiff,  {actio  non^)  because  they  say, 
that  he  the  plaintiff,  before,  and  at  the  said  time  when  that  trespass 
is  above  supposed  to  have  been  committed,  was,  and  yet  is  lawiuUy 
possessed  of  and  in  a  certain  close  called  A.,  with  the  appurtenances, 
situate,  lying,  and  being  in  the  parish  of  be.  aforesaid ;  and  the  saicl 
D.,  so  being  possessed  of  and  in  the  said  close,  with  the  appurte- 
nances, in  manner  aforesaid,  because  the  said  cattle  in  the  said 
declaration  mentioned,  at  the  said  time  when  dx.,  were  wrongfully 
in  the  same  close  of  him  the  said  D.,  called  &c,<at  the  pnnsh  albre- 
said,  eating  up,  and  depasturing  the  grass  of  him  the  said  D.,  he  rhe 
said  D.,  at  the  said  time  when  &;c.,  in  his  own  right,  and  the  said 
E.  as  his  servant,  and  by  liis  command,  in  the  said  close  seized,  took, 
and  drove  away  the  said  cattle  there  so  doing  damage  to  the  said  D., 
in  manner  aforesaid,  and  then  and  there  gently  drove  the  same  to 
the  said  pound,  and  impounded  the  same  cattle  in  the  said  pound 
there,  as  a  distress  for  that  damage,  and  kept  and  detained  the  said 
cattle  so  there  impounded  for  the  said  time  in  the  said  declaration 
mentioned,  as  it  was  lawful  for  them  to  do ;  which  are  the  said  seiz- 
ing, takii^g,  and  driving  away  of  the  said  cattle  in  the  said  declara- 
tion mentioned,  and  impounding  the  said  cattle  b  the  said  pound, 
and  keeping  and  detaining  them  there  so  impounded  for  the  said  time 
in  the  said  declaration  mentioned,  whereof  be. ;  and  this,  be ;  Where- 
fore, &c.,  if,  be. 

RepUcatlon,  REPLICATION.  And  the  plaintiff,  as  to  the  said  plea  of  the  said 
^Sdtoto^  D.  and  E.,  by  them  secondly  above  pleaded  in  bar,  as  to  the  said 
the  close  kc„  taking,  seizing,  and  driving  away  be.,  as  in  the  said  plea  is  mention- 
by  defeet  of  ed,  above  done,  says,  {predudi  non^)  because  he  says,  that  he  the 
^^*^'  plaintiff,  long  before,  and  at  the  said  time  when  be,  was,  and  still 
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is  hwfdly  possessed  of  and  in  a  certain  close  or  piece  of  land  called  Daicaoe 
B.,  with  the  appurtenances,  lying  and  being  in  the  parish  aforesaid,  ^^^*^^''' 
and  contiguous  and  next  adjoining  to  the  said  close  of  the  said  D. 
ID  the  said  plea  mentioned,  in  which  &c.,  and  that  he  the  said  D., 
and  all  other  the  tenants  and  occupiers  of  the  said  close  called  A. 
&c.,  in  which  &£c.,  with  the  appurtenances,  for  the  time  being,  from 
time  whereof  the  memory  of  roan  is  not  to  the  contrary,  have 
repaired,  maintained,  and  amended,  and  have  been  used  and  ac- 
customed to  repair,  maintain,  and  amend,  and  of  right  ought  to 
have  repaired,  maintained,  and  amended,  and  the  said  D*  still  of 
right  ought  to  repair,  maintain,  and  amend,  the  hedges  and  fences 
between  the  said  close  of  the  said  D.  called  A.,  in  which  &c.y  and 
the  said  close  of  the  plaintiff  called  B.,  as  often  as  need  or  occasion 
hath  been  or  required,  that  cattle  being,  feeding,  and  depasturing  in 
those  closes  respectively,  might  not  err  or  escape  .out  of  the  one 
into  the  other  of  them,  through  the  defects  and  defaults  of  the  said 
hedges  and  fences  between  die  same  closes,  and  do  damage  there  ; 
and  because  the  said  hedges  and  fences  between  the^  said  close  of 
the  said  D.  called  A.,  in  which  &c.,  and  the  said  close  of  the  plain- 
tiff called  B.,  before  and  at  the  said  time  when  S^c.,  were  ruinous, 
broken  down,  prostrate,  and  in  great  decay,  for  want  of  needful  and 
necessary  repairing,  maintaining,  and  amending  thereof,  the  said 
cattle  in  the  said  declaration  mentioned,  being,  feeding,  and  depastur- 
ing in  the  said  close  of  the  plaintiff  called  B.,  on  the  grass  there  then 
Sowing,  a  little  before  the  said  time  when  &:c.,  erred  and  escaped 
>m  and  out  of  the  said  close  of  the  plaintiff  called  B.,  into  the 
said  close  of  the  said  D.  called  A.,  in' which  &c.,  through  the  de- 
fects and  defaults  of  the  said  hedges  and  fences  between  those  closes, 
and  on  that  occasion  were  in  the  said  close  of  the  said  D.  called  A., 
in  which  &c.,  until  the  said  D.  and  E.,  at  the  said  time  when  &;c., 
of  their  own  wrong,  took,  seized,  and  drove  away  the  said  cattle  in 
the  said  declaration  mentioned,  and  impounded  the  said  cattle  in  the 
said  pound  there,  and  kept  and  detained  the  same  so  impounded  for 
the  said  space  of  dme  in  the  said  declaration  in  that  behalf  mentioned, 
in  manner  and  form  as  the  plaintiff  hath  above  complained  against 
them ;  and  this,  &c* :  Wherefore,  inasmuch  as  the  said  D.  and  E. 
have  above  acknowledged  the  said  trespass  in  form  aforesaid  done, 
the  plaintiff  prays  judgment,  and  his  damages  on  occasion  of  that 
trespass  to  be  adjudged  to  him,  £2^0. 

Rejoinder.     And  the  said  D.  and  E.,  as  to  the  said  plea  of  the  Rejoinder,  that 
plaintiff  by  him  above  pleaded  by  way  of  reply  to  the  said  plea  of  *®  pit.  set  fire 
the  said  D.  and  £.,  by  them  secondly  above  pleaded  in  bar,  as  ^^q  fences. 
to  the  said  taking,  seizing,  and  driving  away  &c.,  [as  in  the  replica- 
tion,] say,  that  true  it  is,  that  the  plaintiff  long  before,  and  at  tlie 
said  time  when  8£c.,  was,  and  still  is  possessed  of  and  in  the  said 
close  or  piece  of  land  called  B.,  with  the  appurtenances,  lying  and 
beii^  in  the  parish  aforesaid,  and  contiguous  and  next  adjoining 
to  the  said  close  of  the  said  D.,  in  the  said  plea  mentioned,  and  in 
which  &cc.,  as  the  plaintiff  hath  above  in  pleading  alleged  ;  and  that 
he  the  said  D.,  and  all  other  the  tenants  and  occupiers  of  the  said   .  ^ 
close  called  A.,  in  which  &c.,  with  the  appurtenances,  for  the  time 
being,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 

78 


Damage 

FKA»AJrTr 


Surrejoinder, 
with  a  traverse, 
tliat  the  pit. 
set  fire  to  the 
fences. 


Rebutter.   Ig. 
sue  on  the 
traverse. 


have  repaired,  maintained,  &nd  amended,' and  have  been  used  and 
accustomed  to  repair,  maintain,  and  amend,  and  of  right  ought  to 
have  repaired,  maintained,  and  amended,  and  that  the  said  D.  still 
of  right  ought  to  repair,  maintain,  and  amend  the  hedges  and  fences 
between  tlie  said  close  of  the  said  D.  called  A.,  in  which  &c^  and 
the  said  close  of  the  plaintiff  called  B.,  as  often  as  need  or  occasion 
hath  been  or  required,  that  catde  being,  feeding,  and  depasturing  in 
those  closes  respectively,  might  not  err  or  escape  out  of  the  one  into 
the  other  of  them,  through  the  defects  and  defaults  of  the  said 
hedges  and  fences  between  the  same  two  .closes,  and  do  damage 
there,  as  the  plaintiff  hath  above  in  pleading  alleged ;  but  the  said 
D.  and  E.  further  say,  that  the  plaintiff,  belore  the  said  time  when 
££C.,  io  tmtj  on  &c.,  at  the  parish  aforesaid,  of  his  own  wrong,  set 
fire  to,  and  burnt  down,  destroyed,  and  consumed  by  fire,  a  great 
party  io  wit,  20  feet  of  the  said  hedges  and  fences  between  the  said 
close  of  the  said  D.  called  A.,  in  which  &;c.,  and  the  said  close  of 
the  plaintiff  called  B.,  and  thereby  of  his  own  wi*ong  made  certain 
gaps  and  breaches  in  the  said  hedges  and  fences,  and  did  not  at  any 
time  afterwards  repair  or  make  new  the  same  ^  by  reason  whereof 
the  said  cattle  in  the  said  declaration  mentioned,  being  in  the  said 
close  of  the  plaintiff  called  B.,  before  that  the  said  D.  had  repaired 
or  .filled  up  the  said  gaps  and  breaches,  to  wit,  on  the  same  day  and 
year  in  the  said  declaration  mentioned,  of  their  own  wrong  escaped 
out  of  the  said  close  of  the  plaintiff  through  the  said  gaps  and 
breaches  in  the  said  hedges  and  fences,  so  made  by  the  plaintifi^ 
into  the  said  close  of  the  said  D.,  and  at  the  said  time  when  &c*, 
of  their  own  wrong  were  in  the  said  close  of  the  said  D.,  in  which 
&c.,  feeding  on  the  grass  there  then  growing,  and  doing  damage 
there  to  the  said  D»,  in  manner  and  toria  as  the  said  D*  and  E. 
have  above  in  their  said  plea  in  that  behalf  alleged  ;  and  this,  &c. : 
Wherefore,  as  before,  they  pray  judgment,  if  &c* 

SuKREJoiNBER.  And  the  plaintiff,  as  to  the  said  plea  of  the  said 
D.  and  E.,  by  them  above  pleaded  by  way  of  rejoinder  io  the  said 
plea  of  the  plaintiff,  above  pleaded  in  reply  to  the  said  plea  of  the 
said  D.  and  E.,  secondly  above  pleaded  in  baf,  as  to  the  said  taking 
fcc,  [as  in  the  rejoinder}  says,  as  before,  that  the  said  D.  and  E., 
at  the  said  time  when  &lc.,  took,  seized,  and  drove  away  the  said 
cattle,  and  impounded  the  same  in  the  said  pound  there,  and  kept 
and  detained  the  same  so  impounded  for  the  space  of  time  in  the 
said  declaration  in  that  behalf  mentioned,  in  manner  and  form  as 
the  plaintiff  hath  above  complained  against  them  ;  without  this,  that 
he  the  plaintiff,  before  the  said  time  when  &c.,  set  fire  to,  or  burnt 
down,  destroyed,  or  consumed  by  fire,  part  of  the  hedges  and  fences 
between  the  said  close  of  the  said  D.  called  A.,  in  which- &c.,  and 
the  said  close  of  the  plaintiff  called  B.,  and  thereby  made  gaps  and 
breaches  in  the  said  hedges  and  fences,  as  the  said  D.  and  £.  have 
above  alleged  ;  and  this,  &c. :  Wherefore,  as  before,  he  prays  judg- 
ment, and  his  damages  on  occasion  of  the  said  trespass,  to  be  ad- 
judged to  him,  &c. 

Rebutter.  And  the  said  D.  and  E.,  as  before,  say,  that  the 
plaintiff,  before  the  said  time  when  &c.,  set  fire  to,  and  burnt  down, 
destroyed,  and  consumed  by  fire,  a  great  part  of  the  hedges  and 
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fences  between  the  said  close  of  the  said  D.  called  A.,  in  which  &lc.,  Damage 
and  the  said  close  of  the  plaintiff  called  B.,  and  thereby  made  gaps  "s^s^nt. 
and  breaches  in  the  said  hedges  and  fences,  as  the  said  D.  and  £. 
have  above  alleceiS ;  and  of  this  thev  put  themselves  upon  the  coun- 
try.    3  Morg.  [638],  [644.] 


TRESPASS. 

PLEADINGS  IN  TRESPASS. 

IIL  On  Lands, 

'  Besides  the  general  issue,  for  which  see  the  note  under  the  form  of 
tiie  plea,  infra^  the  defendant  may  plead  that  the  house  or  close 
named  in  the  plaintiff's  declaration,  is  his  own  soil  and  freehold. 
This  general  bar  commonly  compels  the  plaintiff  to  a  new  assign- 
ment, as  to  which  see  the  note  on  New  Assignments,  infra,  but  the 
plaintiff,  if  he  pleases,  may  reply,  that  the  place  in  question  is  the  soil 
and  freehold  of  the  plaintiff,  and  not  the  soil  and  freehold  of  the  de- 
fendant. Willes,  218.  If  the  plaintiff  names  the  close  in  his  decla- 
tion,  and  the  defendant  pleads  liberum  tenementum^  without  any  fur- 
ther description  of  the  close,  if  the  plaintiff  proves  a  trespass  done  in 
a  close  in  his  possession,  bearing  the  name  given  in  the  declaration, 
it  will  maintain  the  issue  on  his  part,  though  the  ilefendant  has  also 
a  close  of  the  same  name.     1  Barn.  &  Cr.  489. 

If  the  plaintiff  alleges  several  trespasses  in  several  closes  at  the  same 
time,  if  all  the  closes  are  in  fact  one  and  the  same  close,  the  defend- 
ant should  either  justify  as  to  all  the  closes,  or  should  plead  not  guilty 
as  to  all  the  closes  but  one,  and  as  to  that  he  should  justify  ;  for,  if  he 
should  plead  that  the  several  closes  were  one  and  the  same  close,  and 
that  it  was  his  soil  and  freehold,  it  will  be  bad  on  demurrer.  6 
Johns.  63. 

Where  the  defendant  pleads  liberum  tenementum,  the  plaintiff  can- 
not reply  de  injuria  sua  propria,  but  he  should  traverte  the  title  of  the 
defendant ;  however,  where  the  defendant  pleads  this  plea  by  way  of 
excuse,  and  not  in  justification,  it  is  held  the  plaintiff  may  reply  de 
injuria  sua  propria.  And  this  replication  is  bad  where  the  defend- 
ant sets  up  a  right.    .5  Johns.  112.     See  ante. 

So  the  defendant  may  plead  a  license,  1.  Of  the  party,  and  either 
express,  as  where  leave  or  permission  is  particularly  given  by  the 
plaintiff,  or  some  one  authorized  by  him,  though  if  given  by  the  wife 
or  by  a  servant,  as  such,  it  will  not  be  sufficient,  (Cro.  Eliz.  876 ;)  or 
implied,  as  where  it  is  necessary  or  incidental  to  something  else 
which  is  expressly  given  ;  2.  Given  by  law,  as  where  the  place  is  a 
common  inn.     See  Com.  Dig.  Pleader,  (3  M.  35.) 


Off  LAVDs.  So,  also,  where  to  an  action  for  breaking  and  entering  the  fdnn* 

tiff's  house,  and  making  a  distorbance,  the  defendant  pleaded  a 
.license,  and  the  plaintiff  replied  de  injuria  sua  propria,  it  was  held, 
that  the  plea  was  supported  by  the  evidence,  that  the  plaintiff  kept  a 
billiard- room,  to  which  all  persons  were  usually  admitted  at  regular 
prices^  and  that  he  entered  the  house  for  the  purpose  of  going  to  the 
bi]liard-room,  though  while  there  he  made  an  assault  on  the  plaintiff! 
3  Camp.  524. 

Where  the  defendant  pleads  a  license  by  the  plaintiff,  he  will  not 
be  suffered  to  show  a  license  by  a  person  under  whom  the  plaintiff 
holds,  and  who  has  reserved  to  himself  a  power  to  grant  such  license. 
1  Car.  &  P.  448.     For  the  plea  does  not  give  notice  to  the  plaintiff, 
of  what  the  defendant  is  going  to  prove. 

If  the  defendant  pleads  a  license  to  the  whole  trespass,  and  some 
of  the  trespasses  were  committed  afler  the  revocation  or  expiration  of 
the  license,  the  plaintiff  need  not  new  assign ;  because  the  plea  un^ 
dertakes  to  prove  a  license  sufficient  to  cover  all  the  acts  of  trespass. 
Ibid. 

And  for  the  same  reason,  the  defendant  under  the  plea  of  license 
cannot  offer  evidence  of  a  lease.     16  Mass.  R.  443. 

Where  the  trespass  is  involuntary,  the  defendant  may  plead  a  ten- 
der of  amends ;  but  a  sum  certain  must  be  tendered.  And  the  plain- 
tiff may  either  join  issue  on  the  tender,  or  may  reply  that  the  sum 
tendered  was  insufficient.     Com.  Dig.  Pleader,  (3  M.  36.) 

With  regard  to  pleas  in  justification,  it  may  be  observed,  that 
though  they  must  answer  the  whole  substance  of  the  charge  in  the 
declaration,  yet  mere  matter  of  aggravation  need  not  be  noticed. 
And  therefore,  in  Trespass  for  breaking  and  entering  the  plaintiff's 
house  and  expelling  him  therefrom,  it  was  held  that  a  justification  as 
to  breaking  and  entering  the  house,  was  sufficient  to  cover  the  whole 
declaration ;  the  expulsion  of  the  plaintiff  being  merely  aggravation. 
3  T.  R.  292.  If  the  plaintiff,  in  such  case,  means  to  insist  on  the 
expulsion,  he  should  make  a  new  assignment.  1  H.  Bl.  555.  So 
where  to  Trespass  for  breaking  and  entering  a  house  sand  staying 
there  three  weeks,  the  defendant  justified  as  to  breaking  and  entering 
the  house  and  staying  there  twenty-four  hours,  the  justification  was 
held  sufficient  to  cover  the  whole  declaration.  2  Camp.  175.  And 
here  also,  if  the  plaintiff  means  to  insist  on  the  excess,  he  should 
make  a  new  assignment.     See  10  East,  73 ;  3.Wils.  20. 

The  justifications  which  may  be  pleaded  in  Trespass,  are  necessa" 
rily  infinitely  various  ;  since  any  thing  which  in  law  will  justify  the 
defendant  in  doing  the  act  complained  of  as  a  trespass,  may  of  coarse 
be  pleaded  in  justification  of  such  act.  It  will  suffice  to  allude  to  a 
few.  The  defendant  may  justify  a  trespass  committed  for  the  public 
good,  as  pulling  down  a  house  to  prevent  the  spreading  of  a  fire ;  re- 
u)oving  a  public  nuisance,  d&c     Sal.  458.     So,  also,  to  prevent  an 
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injary  to  hinuielfi  as  to  remove  a  private  nuisance ;  to  break  a  house  On  i«ahimi. 
where  he  is  wrongfully  imprisoned,  in  order  to  make  his  escape. 
Com.  Dig.  Pleader,  (3  M.  28.)  So  to  secure  his  own  property ;  as, 
where  a  trespasser  puts  on  his  own  land  another's  goods,  the  owner 
may  enter  to  take  them.  So  the  vendee  of  goods  may  justify  an  entry 
to  take  them.  So  an  entry  may  be  justified  to  demand  a  debt,  or  to 
execute  a  process.  Com.  Dig.  Pleader,  (3  M.  39)»  (3  M.  42) ;  3 
Bos.  &  Pul.  223. 

So,  where  the  outer  door  of  a  house  is  open,  the  bail  may  justify  an 
entry  into  the  house  where  the  principal  resides,  in  order  to  take  and 
surrender  him  in  their  own  discharge.  And  such  justification  will  be 
good,  without  an  averment  that  the  principal  was  there  at  the  time  of 
entry.    2  H.  Bl.  120. 

So,  where  the  defendant  has  a  right  to  immediate  possession,  the 
plaintiff  having  a  naked  possession  only,  the  defendant  may  justify  an 
entry  in  order  to  turn  the  plaintiff  out,  if  it  can  be  done  without  a 
breach  of  the  peace.    See  4  Johns.  150 ;  13.  Johns.  235. 

And  it  is  held  that,  where  a  tenant  will  not  deliver  up  possession* 
after  the  expiration  of  his  term,  and  after  a  regular  notice  to  quit,  the 
landlord,  in  his  absence,  if  there  is  no  one  in  the  house,  may  break 
open  the  door  and  resume  possession,  though  there  is  still  some  fur- 
niture of  thelenant  remaining  in  it.     1  Bing.  158. 

Where  the  justification  is,  that  the  defendant  did  the  act  complain* 
ed  of,  in  order  to  prevent  i^  injurious  act  of  the  plaintiff,  if  there  is 
any  special  matter  on' the  plaintiff's  behalf,  which  would  render  such 
act  of  the  plaintiff  warrantable,  as  a  license,  d&c.  it  must  be  shown  in 
a  replicatipn.     7  Taunt  156. 

Where  the  plaintiff  brings  Trespass  for  pulling  down  and  carrying 
away  a  gate,  and  the  defendant  pleads  a  right  of  way,  and  that  the 
gate  being  erected  across  the  same  he  took  it  down  and  deposited  it 
in  a  convenient  place  for  the  plaintiff,  if  the  plaintiff  replies  a  subse- 
quent conversion,  this  replication  will  not  be  sustained  by  proof,  that 
the  defendant  put  the  gate  on  his  own  premises,  where  the  plaintiff 
was  at  liberty  to  take  it  when  he  pleased.     4  T.  R.  364. 

Where  the  defendant  justifies  by  prescribing  for  a  highway,  and  the 
plaintiff  sets  up  a  prescription  inconsistent  with  it,  he  ought  to  traverse 
the  prescription  set  up  by  the  defendant ;  if  the  traverse  is  omitted, 
advantage  may  be  taken  of  the  omission,  on  general  demurrer.  5 
Mass.  R.  125.  But  this  is  not  necessary,  if  the  prescription  set  up 
by  the  plaintiff,  is  merely  a  qualification  of  that  set  up  by  the  defend- 
ant.   Ibid. 

If  the  defendant  justifies  an  entry  under  a  Fieri  Facias,  a  replica- 
tion, that  before  the  writ  was  fully  executed,  the  defendant  demanded 
and  received  more  money  than  he  was  authorized  to  levy,  on  demurrer 
will  be  bad,  because  the  extortion  does  not  make  the  defendant  a 
trespasser  ab  initio.    5  Barn.  &  Cr.  479.  '  *'  ■ 


IFlbe  plaintiff'a  declaration  avers  a  eingle  act  ortreepaas,  and  the 
defendant  justifies  that  particulai  act,  there  can  be  no  new  aosign- 
ment.     7  Taunt.  156. 

Where  the  defendant  pleads  not  guilty  and  a  justification,  if  the 
juij  merely  find  a  general  verdict  of  not  guiltyt  judgment  maj  be 
entered  on  it  for  the  defendant     9  Mass.  Rm  316. 

It  seems  in  cues  where  the  plaintiS',  at  the  Ume  of  the  tre^Mss,  is 
in  the  Bctaal  possession  of  a  close,  the  defendant  cannot,  under  tke 
gmertd  isstie,  set  up  a  title  in  a  third  person.    See  Peake's  C.  67. 

[For  other  pleas,  ate  the  forms  jifthe  pitas,  and  the  aiuiotatumt. 
Post.] 

Of  the  Damages. 

In  this  action,  the  plaintifi'is  not  confined  to  the  damages  actuallj 
sustained,  but  the  circumstances  of  malice,  &<c.  under  which  the  tres- 
pass is  committed,  may  also  be  considered  by  the  jury.  Thus,  where 
the  defendant  laid  poison  on  the  plaintiff's  close,  for  the  purpose  of 
poisoning  the  plaintiff's  fowls,  some  of  which  died,  it  was  held  that 
the  jury  might  consider  the  malicious  intent,  and  were  not  confined 
to  the  mere  value  of  the  fowls ;  the  jury  accordingly  found  a  verdict 
for  ^GO.     2  Starkie,  317. 

Under  alia  enormia  it  has  been  held,  that  nothing  could  be  given 
in  evidence  which  might,  consistently  with  decency,  he  put  apon  the 
record.  But  it  seems  under  these  words,  the  defendant's  offensive 
and  insulting  behaviour  may  be  given  in  evidence.  5  TaanL  442. 
In  the  case  here  alluded  to,  such  evidence  was  admitted,  and  a  tres- 
pass on  the  plaintiff's  lands,  committed  in  his  presence,  being  proved, 
accompanied  with  circumstances  of  gross  ill-manners  and  insolence, 
the  jury  found  a  verdict  for  ^500. 

Where  this  action  was  brought  Sigainst  a  huntsman  li>r  banting  on 
the  plaintiff's  grounds,  it  was  held  damsges  might  be  recovered, 
not  only  for  the  mischief  immediately  occasioned  by  the  defendant 
himself,  but  also  for  that  done  by  the  concourse  of  pe(^le  who  accont- 
panied  him.     1  Starkie;  361. 

Where  A.  entered  B.'s  close,  and  cut  down  his  wood  and  sold  it  to 

C,  and  C.  hired  D.  to  go  with  him  and  take  the  wood,  and  D.  accord- 
ingly did  so,  it  was  held  that  D.  was  answerable  to  B-.  in  an  acti(»  of 
Trespass,  for  the  whole  value  of  the  wood,  though  it  was  agreed  that 

D.  was  ignorant  of  the  trespass  committed  by  A.    5  Mass.  R.  341. 

If  the  defendant  would  set  up  a  disseisin,  to  prevent  the  [Jaintiff 
from  recovering  damages  for  any  more  than  the  first  entry,  on  ac- 
count of  the  want  of  a  subsequent  entry  to  cle^r  the  disseisin,  the  de- 
fendant must  show  an  open,  continued,  adverse,  and  exclusive  pos- 
session by  himself.     1  Mass.  R.  483. 

Wbeie  there  are  several  tenants  in  common,  and  they  do  not  all 
join  in  this  action,  the  defendant  can  only  avail  himself  of  '\tby 
pleading  in  abatement.    6  Johns.  lOS;  1  Saund.  351,  n.  g. 
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dir&Aims.  the  statute  of  limitations.  Bathe  cannot  recover  for  any  trespass 
between  those  days,  and  also  for  a  trespass  at  another  time ;  but  he 
must  make  his  election  before  he  begins  to  introduce  his  evidence, 
which  course  he  intends  to  pursue.  16  Mass.  R.  465*  See  to  the 
same  elQTect,  1  Starkie,  351. 

1.  General  hsue. 

Oeitbrax.  Plisa.    And  the  said  D.  comes  and  defends  the  force  and  injury, 

188U1:.  when  &c.,  and  says,  that  be  is  not  guilty  of  the  said  trespass,  in 

Sto  th°*?Se  ™^'^'^^''  ^"^  ^^^^  ^^  ^®  plaintiff  hath  above  complained  against  him; 
^eapa^r  ^    and  of  this  be  puts  himself  upon  the  country.     2  Harr.  350. 

L.  Martin. 

NoTB.^ — Under  this  plea,  90U  emdfruhold  may  be  given  in  evidence. 
And.  108 ;  »Kel.  154 ;  7  T.  R.  354 ;  8  T.  R.  403 ;  Com.  Dig.  Plead.  (3  M.  1 1.) 
But  a  license  to  enter  cannot.  Bermel  y.  AlcoH,  2  T.  R.  166.  So  the  dH- 
iendant  may  give  in  evidence,  that  be  is  tenant  in  common  totfi  Oie  ptainHff', 
2  Eap.  N.  P.  103.  Otherwise,  if  the  plaintiff  be  tenant  in  comnidn,  or  joint- 
tenant  with  a  third  person;  for  then  it  must  be  pleaded  in  abatement 
Salk.  4. 

2.  Soil  and  Freehold. 

Soil  akd  Plea,    And  the  said  D.  and  E.  come  and  defend  &c.,  when  fee., 

M '"^^"t  ^"^  ^^  ^^  ^^^  ^^*^®  ^"^  arms,  or  any  thing  against  the  peace,  and 
part,  not  gull-  ^^^  ^^^  whole  trespass  aforesaid,  excepting  the  breaking  and  enter- 
ty.  ing  'the  ck)se  aforesaid,  and  cutting  and  carrying  away  30  beach 

trees,  20  maple  trees,  and  4  oak  trees,  they  say,  they  are  not  pilhy 

thereof,  &c. 

As  to  the  resi-       And  as  to  the  breaking  and  entering  the  close  aforesaid,  and  cot- 
f "^i  id'^f*"^   ^^"S  down  and  carrying  away  30  beach  trees,  20  maple  trees,  and 
taio  i^nonsTto  ^  ^^  trees,  the  said  l>.  and  £•  say,  that  the  said  plaintiff  his  action 
whom  Uie  dfts.  aforesaid  against  them  therefor  ought  not  to  have  and  raaintalo,  be- 
ware senrants.  cause  they  say,  the  close  aforesaid,  in  which  the  trespass  aforesaid  is 
supposed  to  be  committed,  contains  in  itself  8000  acres  of  land, 
and  is  bounded  as  follows,  to  vnt,  &;c.,  which  close  of  8000  acres 
are,  and  at  the  time  when  the  supposed  trespass  was  committed, 
were  the  soil  and  freehold  of  N.,  of  &c.,  deceased,  and  the  said  D. 
and  E.,  as  servants  of  the  said  N.,  and  by  his  command,  at  the  time 
when  the  trees  aforesaid  were  cut  down  in  the  close  before  described, 
as  the  close,  soil,  and  freehold  of  him  the  said  N.,  broke,  entered,  and 
cut  down  30  beach  trees,  20  maple  trees,  and  4  oak  trees,  part  of 
the  number  in  the  declaration  before  specified,  in  the  said  close  then 
and  there  growing,  and  carried  them  away,  as  they  lawfully  might 
do ;  and  this  the  said  D.  and  E.  are  ready  to  verify :  Wherefore 
they  pray  judgment,  {si  actio,)  &c.  D.  Sewall. 

Replication.  REPLICATION.  And  the  demurrer  (a)  aforesaid  being  waived  at  the 

Sl'8^lofl*^d  ^"P"*®"^®  Court,  the  said  plaintiff  says,  that  notwithstanding  any  thing 
freehold.  ^Y  ^^  ^^^  ^'  ^"^  ^«  above  in  pleading  alleged,  he  ought  not  to  be 

(a)  A  sham  de-  precluded  from  having  and  maintaining  bis  action  aforesaid  thereof 
muirer.  against  them,  because  he  saith,  that  the  said  close  in  which  the 

breaking  and  entering,  and  carrying  away  30  beach  trees,  20  maple 
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trees,  and  4  oak  trees,  mentioned  in  the  said  D.  and  E's.  plea  afore*  Soil 
said  in  bar,  was  done,  was  the  soil  and  freehold  of  the  said  plaintiff;  "^^^ 
without  thisy  that  the  said  close,  in  which  the  said  trespass  was  com- 
mitted, was  the  soil  and  freehold  of  the  said  N.,  as  the  said  D. 
and  E.  above-  in  pleading  have  alleged  ;  and  this  the  said  plaintiff 
IS  ready  to  verify :  Wherefore  he  prays  his  judgment  and  damage 
by  reason  of  that  trespass,  and  his  costs  to  be  adjudged  to  him. 

J.  Adams. 

Rejoinder  and  Issue.     And  the  said  D.  and  E.,  protesting  the  RejQir 
said  place  in  which  the  breaking,  entering,  cutting  down,  and  carry-  ^**"®  * 
ing  away  30  beach  trees,  20  maple  trees,  and  4  oak  trees  in  the  hold, 
said  plaintiff's  declaration  said  to  be  cut  down  and  carried  away, 
being  the  supposed  trespass  as  aforesaid,  at  the  time  aforesaid,  when 
the  said  trespass  is  supposed  to  be  committed,  was  not  the  soil  and 
freehold  of  the  said  plaintifi^  for  plea,  as  before,  say,  that  the  place 
in  which  the  supposed  trespass  was  committed,  was  the  soil  and  free- 
bold  of  the  said  N.,  in  manner  and  form  as  the  said  D.  and  E.  have 
above  pleaded  and  alleged ;  and  of  diis  they  put  themselves  upon 
the  country.  D.  Sewall. 

And  the  plaintiff  likewise.  J.  Adams. 

NoTB. — It  has  before  been  obseryed  in  Replevin,  that  the  plea  of 
soil  and  freehold  is  contrary  to  the  general  rules  of  pleading,  as,  notwith- 
standing- the  truth  of  it,  the  plaintiff  might  have  a  good  cause  of  action ; 
and  every  plea  in  bar,  admitting  the  facts  stated  in  it  to  be  true,  ought  to 
be  a  full  bar  to  the  action ;  and  this  is  plainly  not  so.  For  the  plain tifl* 
might  have  a  lease  from  the  defendant,  or  claim  under  another  person,  who 
conveyed  the  reversion  to  the  defendant,  or  even  if  he  had  no  right  at  p.1I, 
if  he  had  been  in  quiet  possession  a  great  while,  as  in  that  case  the  person 
claiming  a  right  must  bring  an  ejectment,  and  cannot  enter  bj  force,  the 
plaintiff  might  sustain  his  cause.  The  reason  why  these  pleas  were  intro- 
duced, was  because  formerly  most  declarations  in  Trespass  were  general^ 
only  for  breaking  and  entering  the  plaintiff's  close  in  such  a  place,  without 
giving  any  name  to  the  close.  It  was  thought  a  great  hardship  in  such 
case  to  oblige  the  defendant  to  answer  such  a  general  chaise ;  for  if  the 
plaintiff  had  a  large  estate  in  the  township,  the  defendant  could  not  tell  in 
which  of  the  closes  he  would  assign  the  trespass ;  and  therefore  the  Courts 
gave  the  defendant  leave  to  plead  toil  and  freehold,  which  obliged  the 
plaintiff  to  make  a  new  assignment,  and  ascertain  the  place  in  his  replica- 
tion. If  the  plaintiff  did  not,  the  hardship  would  be  turned  on  (he  plaintiff; 
for  then,  if  the  defendant  cotild  prove  any  part  of  the  township  to  be  his 
freehold,  the  plaintiff's  action  was  gone.  So  held  in  Elwit  v.  Lombe, 
6  Mod.  117,  118,  119  ;  7  T.  R.  335.  This  general  plea  of  soil  and  freehold 
was  sometimes  called  the  general  itsue,  sometimes  common  bar,  bar  at  large, 
and  sometimes  blank  bar.  Cro.  Car.  384;  Cro.  Jac.  594.  But  this  plea  is 
not  admitted  in  actions  of  Trespass  for  taking  chaiteh ;  it  is  confined  to 
Trespass  quare  clatuum  f regit,  Carth.  176 ;  Elwis  v.  Lomhe,  6  Mod.  117. 
To  this  plea  the  plaintiff  may  reply  three  way»:  1.  If  his  title  be  in- 
consistent with  the  defendant's  plea,  he  may  traverse  the  plea;  and,  as 
an  action  of  Trespass  is  a  possessory  action,  it  is  perfectly  indifferent 
whether  he  sets  out  his  own  title  or  not  3  Salk.  354.  It  is  not  double, 
however,  if  he  says,  it  is  ^  moU  and  freehold  of  him  the  plaintiffs  and  not 
the  toil  SfC  of  the  defendant,  2.  If  the  plaintiff  derives  title  under  the  de- 
fendant, then  the  plaintiff  must  admit  the  defendant's  title,  and  insist  on 
his  lease  or  other  title,  and  the  traverse  must  come  on  the  part  of  the  de- 
fendant. 3.  If  the  plaintiff  has  a  middle  case,  and  neither  derives  title 
from  the  defendant,  nor  one  inconsistent  with  his,  he  may  plead  as  in  the 
case  of  King  y.  Coke,  (Cro.  Car.  384 ;)  yhere  the  defendant  pleaded  soil 
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value,  then  growing  there,  as  it  was  lawful  for  them  to  do ;-  which  is  Licen 
the  same  breaking  and  entering  the  said  closes,  and  treading  down 
and  consuming  with  their  feet  in  walking  the  grass  growing  there, 
and  eating  up,  treading  down,  and  consuming  with  horses  other  the 
grass  and  com  likewise  growing  there,  whereof  the  plaintiff  above  ^ 

complains  against  them  ;  and  this  they  are  ready  to  verify  :  Where- 
fore they  pray  judgment,  if  &c.  R.  Draper. 

Replication.  And  the  plaintiff,  as  to  the  said  plea  of  the  said  Rcpiic: 
D.  and  E.,  as  to  the  trespass  alleged  in  breaking  and  entering  the  ^^  *"* 
said  closes,  and  treading  down  and  consuming  with  their  feet  in 
walking  the  grass  growing  there,  and  eating  up,  treading  down,  and 
consuming  with  horses  other  the  grass  likewise  growing  there,  by 
them  committed,  above  pleaded  in  bar,  saith,  (precludi  non^)  because 
he  saith,  that  the  said  D.  and  E.,  on  &c.  aforesaid,  and  at  divers 
other  days  and  times  between  that  day  and  the  day  of  &c.,  of  their 
own  wrong,  and' without  the  cause  by  them  above  in  their  said  plea 
alleged,  broke  and  entered  the  said  closes  of  the  plaintiff,  and  trod 
down,  and  consumed  with  their  feet  in  walking  the  grass  of  the 
plaintiff,  of  the  value  &c.,  then  growing  there,  and  also  eat  up,  trod 
down,  and  consumed  with  horses  other  the  grass  of  the  plaintiff,  of 
the  value  &^.,  then  likewise  growing  there,  as  the  plaintiff  above 
thereof'  complains  against  them ;  and  this  he  prays  may  be  inquired 
of,  &c.  ♦   Plead.  Ass.  492,  494. 

Plea.     And  the  said  D.,  E.,  and  F.,  for  further  plea,  say,  as  to  Piea»  tl 
the  breaking  and  entering  the  said  house  &c.,  {actio  non,)  because  jf^"to 
they  say,  that  before  the  said  time  when  Sec,  to  wit,  on  &c.,  the  the  hoi 
plaintiff  licensed  the  said  E.  to  enter  the  said  house,  and  to  continue  sellcer 
therein  for  the  sale  of  divers  goods  and  chattels  of  the  said  E.  in  fh^y  ^g 
the  said  house ;  bv  virtue  of  which  said  license,  he  the  said  E.  in  riiy  coi 
his  own  right,  and  the  said  D.  and  F.  as  his  servants,  and  by  his  f^^^l^l 
command,  afterwards,  to  wit^  at  the  saM  time  when  &c.,  peaceably  po^ge.* 
entered  the  said  house,  in  which  &c.,  by  and  through  the  door 
thereof,  (then  being  open,)  to  sell  the  said  goods  and  chattels  of  the 
said  E.,  and  in  and  about  the  sale,  they  the  said  D.,  E.,  and  F. 
necessarily  continued  in  the  said  house,  in  which  &c.,  for  the  space 
of  ten  days  then  next  following ;  and  in  so  doing,  diey  the  said  D., 
E.,  and  F.  did  necessarily  give  as  little  disturbance  on  that  occasion 
as  they  could  ;  which  are  the  breaking  and  entering,  &c ;  and  this, 
&c. :  Wherefore,  &c.     Willes,  Rep.  195,  196. 

NoTS. — On  general  demurrer  to  this  plea,  it  was  objected,  that  it  being 
jointly  pleaded  by  all  the  defendants,  if  it  were  bad  as  to  one,  it  was 
bad  as  to  all;  (a)  and  that  the  license  being  only  to  £.,  would  not  justify  /^s  g^^ 
his  taking  the  others  along  with  him  into  the  house ;  and  secondly,  that  it  32, 
was  bad  in  point  of  form,  for  that  the  plea  ought  to  have  concluded  to  the 
country.  But  the  Court  were  of  opinion,  that  the  plea  was  good  in  both 
respects ;  and  that  where  a  man  is  licensed  to  do  a  thing,  it  necessarily 
implies,  that  he  may  do  every  thing  without  which  that  thing  cannot  be 
done.    Dennett  v.  Orover,  Wiiies,  197. 


4.  Right  of  Pasturage. 

PASTDiuaE.        Plea.    And  for  furtbep  plea  in  this  behalf,  as  to  the  breaking  and 

Plea,  that  bo-    entering  the  same  close  in  which  &.C.,  in  the  said  declaration  nien- 

'"h"'!L:''"ui    tioned  8ic.  &c.,  he  the  said  D.,  by  leave  &lc.,  says,  (actio  non,) 

pli.  wld  to  the  because  he  says,  lliat  he  the  said  plaintiff,  long  before  the  said  times 

df).  therightof  when  &U:.,  in  the  said  declaration  mentioned,  or  any  of  them,  to  xoit, 

S^'E  tc     °"  ^■'  ^^  *^'>  bargained  and  sold  to  the  said  D.,  and  the  said  D. 

BDd  becauM  '  tlten  and  there  bargained  and  bought  of  the  said  plaintiff,  the  grass 

the  galea  were  and  pasturage  of  the  aaid  close  of  the  said  plaintiff,  in  which  fcc., 

pa]\tt^s^  '"  ^^-  '^**'  depastured,  eat,  and  consumed  by  the  cattle  of  the  said  D., 

locks  &c.,  and  from  Etc.,  to  Gu:. ;  by  virtue  of  which  said  bargain  and  sale,  (be  said 

P"'  '".'■'',"'"  !?•  afterwards,  to  wii,  on  fee.,  did  put  divers  cattle  of  him  the  said 

putured  &c     ^*  '"'"  °"^  "P^*^  ^^^  ^^'^  close  in  which  &c.,  to  graze,  feed,  and 

depasture  on  the  grass  there  growing  and  being ;  and  because  tlip 

said  gales  of  the  said  close  in  which  &c.,  at  the  said  several  times 

when  &£.,  In  the  said  declaration  mentioned,  at  &c.,  were  locked, 

chained,   bolted,  and   fastened   with   the   said    locks,  chains,  bolts, 

hinges,  hasps,  and  staples,  in  the  said  declaration  mentioned,  by 

means  whereof  the  said  D.  was  obstructed,  prevented,  and  hindered 

from  putting  divers  cattle  of  him  the  said  D>  into  the  said  close  in 

whicli  &c.,  to  feed  and  depasture  on  llie  grass  then  gron-ing  in  the 

said  close  in  which  &u;.,  he  the  said  D.,  at  the  said  several  times  when 

ti£.,  In  the  said  declaration  mentioned,  in  order  to  put  the  said  last 

mentioned  cattle  of  him  the  said  D.  into  the  said  close  in  which  &x^ 

to  feed  and  depasture  on  the  grass  there  growing  and  being  in  the 

said  close,  did  tear  off  and  break  off  the  said  locks,  chains,  bolts, 

hinges,  hasps,  and  staples  from  off  the  said  gates,  and  thereby  opened 

the  said  gates,  and  put  his  said  last  mentioned  cattle  into  the  said 

close  in  which  Sac,  to  feed  and  depasture  on  the  grass  there  growing, 

until  he.,  as  he  lawfully  might,  and  in  so  doing  be  the  said  I).,  wilh 

his  feet  in  walking,  trod  down,  trampled  upon,  spoiled,  and  consumed 

a  little  of  the  grass  of  the  said   plaintiff  at  those  limes  growing  in 

the  said  close,  and  necessarily  and  unavoidably  did  a  little  break  to 

pieces,  damage,  and  spoil  the  said  locks,  chains,  bolts,  hinges,  hasps, 

and  staples  in  the  said  declaration  mentioned,  doing  as  little  damage 

to  the  same  as  he  possibly  could  on  that  occasion ;  which  are  the 

same  trespasses  in  the  introduction  to  tliis  plea  above  particularly 

mentioned,  and  whereof  the  said  plaintiff  hath  above  complained 

against  him  }  and  this,  be. :  Wherefore,  &c.  J.  Bubrodch. 

RepUcatiori,  REPLICATION.     And  as  to  the  said  plea  of  the  said  D.,  by  bioi 

ftSt  tht^pit!*'  '^^'y  ^^''^  pleaded  in  bar,  as  to  the  breaking  and  entering  the  said 
sold  the  ligfai  close  in  which  kc.,  in  the  said  declaration  mentioned  &lc.  ^.,  be  the 
of[ia«tura|eiii  said  plaintiff  says,  that  he,  notwithstanding  anything  in  that  plea 
to^tfe'dft.  bill  *"^5^.''i  (preclvdi  non,)  because  he  says,  that  Uue  It  is,  that  the  said 
aEtotheresl-  plaintiff  did  bargain  and  sell  to  the  said  D.,  and  the  said  D.  then 
^"co^ii^'p'e".  and  there  bargained  and  bought  of  the  said  plaintiff,  the  grass  and 
WsoTOw^nl  Pas'irage  of  the  said  close  of  the  said  plaintiff,  in  which  he.,  in 
ftc  '  manner  and  form  as  the  said  D.  hath  in  his  said  last  mentioned  plea 

above  alleged;  but  the  said  plaintiff  says,  that  llie  said  D.,  of  his  oiro 
wrong,  and  without  the  residue  of  the  cause  by  him  in  that  plea 
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CoMMoir.  have  dug  ami  taken,  and  have  been  used  and  accustomed  to  dig  and 
take,  and  still  of  right  ought  to  dig  and  take  turfs,  in  and  upon  the 
said  piece  or  parcel  of  land  in  which  &c.,  for  their  necessary  fuel, 
to  be  burnt  and  consumed  in  the  said  messuage  every  year  at  all 
times  of  the  year,  as  to  the  said  messuage  with  the  appurtenances 
belonging  and  appertaining.  And  the  said  D.  further  saith,  that  the 
said  D.  and  the  said  A.  A.  and  B.  B.  being  so  seised  of  and  in  the 
said  messuage  &c.,  with  the  appurtenances  &c.  as  aforesaid,  he  the 
the  said  D.,  at  the  said  several  times  when  &cc.,  put  the  said  horses, 
mares,  geldings,  cows,  oxen,  and  sheep,  in  the  said  declaration  first 
mentioned,  then  being  the  commonable  horses,  mares,  geldings, 
cows,  oxen,  and  sheep  of  the  said  D.,  A.  A.,  and  B.  B.,  levant  and 
coucbant  in  the  said  messuage  and  land  called  &c.,  with  the  appur- 
tenances, into  the  said  piece  or  parcel  of  land  in  which  &c.,  to  feed 
and  depasture  upon  the  grass  then  there  growing,  and  to  use  their 
said  common  of  pasture  there,  as  he  lawfully  might,  and  on  that 
occasion  the  said  horses  &c.,  at  tlie  said  several  times  when  &c., 
eat  up,  depastured,  trod  down,  consumed,  and  spoiled  the  said  grass 
then  growing  in  the  said  place  in  which  &c.,  using  the  said  common 
That  the  dft.  of  pasture  of  the  said  D.,  A.  A.,  and  B.  B.  And  the  said  D.  fur- 
l«^^'^  f**^^  ther  saith,  that  before,  and  at  the  said  several  times  when  &c.,  the 

and  turfs  for  .  ,  '  .    '  ,  ^  -  .  ,  •     i- 

housebote  andj  said  messuage  was  m  decay  tor  want  ot  covering,  and  certain  fences 
firebote.  '  of  and  belonging  to  the  said  lands,  before  and  at  the  said  several 
times  when  &c.,  were  ruinous  and  in  great  decay  for  want  of  repair- 
ing thereof;  and  in  order  to  cover  tlie  said  messuage,  and  repair 
and  amend  the  said  fences,  and  the  covering  the  said  messuage,  and 
repairing  and  amending  the  said  fences,  and  for  getting  of  turfs  for 
necessary  fuel,  to  be  burnt  and  consumed  in  the  said  messuage,  he 
the  said  D.,  at  the  said  several  times  when  &c.,  with  spades  and 
other  instruments,  dug  in  the  soil  in  the  said  piece  or  parcel  of  land 
in  which  &c.,  and  thereout  dug  and  got  the  said  turfs  and  flacks  b 
the  said  declaration  first  mentioned,  for  the  respective  purposes  afore- 
said, and  with  carts,  wagons,  and  other  carriages  did  take,  Jead,  and 
carry  away  the  same  from  and  out  of  the  said  piece  or  parcel  of 
land  called  &c.,  in  which  &;c.,  for  the  purposes  aforesaid,  and  burnt 
and  consumed  the  said  turfs  in  the  said  messuage,  and  used  tlie  said 
flacks  in  covering  the  said  messuage,  and  in  the  reparation  of  the 
said  fences,  so  being  ruinous  and  in  decay  as  aforesaid,  as  it  was 
lawful  for  him  to  do,  and  the  said  D.  in  passing  and  repassing  the 
said  piece  or  parcel  of  land  in  which  &c.,  with  the  said  carts,  wagons, 
and  other  carnages,  for  the  taking  and  leading  away  the  said  turis 
and  flacks  thereout,  at  the  said  several  times  when  d^c,  did  neces- 
sarily and  unavoidably  turn  up  and  subvert  the  said  soil  there  in  the 
said  piece  or  parcel  of  land  in  which  &c.,  with  the  wheels  of  carts, 
wagons,  and  other  carriages,  and  did  also  tread  down,  spoil,  and 
consume  some  little  grass  there  then  growing,  with  his  feet  in  walk- 
ing, doing  as  litde  damage  on  that  occasion  as  he  possibly  could  \ 
which  are  the  same  breaking  and  entering  Sec.  whereof  the  said 
plaintiff  hath  above  complained  against  him ;  and  this,  &c. :  Where- 
fore, fac. 

-  And  for  further  plea,  as  to  the  assaulting,  beating,  wounding,  and 

sault  and  bat-  ^vil-tieating  the  said  plaintiff,  above  supposed  to  have  been  done,  he 
tery,  that  the  dA.  was  possessed  of  certain  tuiis,  and  the  pit  endeavoured  to  take  them  from  him. 
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the  said  D.,  by  like  leave  fac.,  says,  {actio  won,)  because  he  the  Commo 
said  D.  says,  that  he  the  said  D.  before,  and  at  the  said  time  when 
&c.,  dt  &€•,  was  lawfully  possessed  of  a  certain  large  quantity  of 
turfs,  to  mt^  one  cart-load  of  turfs ;  and  being  so  possessed  thereof, 
he  the  said  plaintiff,  at  the  said  time  when  &c.,  with  force  and  arms, 
at  &rC.  aforesaid,  did  attempt  and  endeavour  forcibly,  and  with  a 
strong  hand,  and  against  the  will  of  the  said  D.,  to  take  the  said 
turfs  from  and  out  of  the  possession  of  the  said  D. ;  whereupon  the 
said  D.,  in  preservation  of  his  said  turfs,  and  for  the  defence  of  his 
possession  thereof,  did  then  and  there  gently  lay  his  hand  upon  the 
said  plaintiff,  and  did  then  and  there  resist  and  oppose  the  said  plaintiff 
in  his  said  attempt  and  endeavour,  as  it  was  lawful  for  him  to  do. 
And  the  ^aid  D.  further  saith,  that  if  any  damage  or  harm  then  and 
there  happened  to  the  said  plamtiff,  it  was  occasioned  by  the  said 
attempt  and  endeavour  of  the  said  plaintiff,  and  in  defence  of  the 
property  and  possession  of  the  said  D.  of  his  said  turfs,  and  to  pre- 
vent the  same  being  taken  and  carried  away  by  the  said  plaintiff^ 
and  this,  he. :  Wherefore,  &x;.  Jv  Wallace. 

\ 

Replication.    And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  Repiicat 
D..  by  him  above  secondly  pleaded  in  bar,  as  to  the  breaking  and  ?^"**jj 
entering  &c.,  committed  by  the  said  D.,  notwithstanding  any  thing  in  ^ith  tn\ 
that  plea  alleged,  {precludi  nariy)  because  he  saith,  that  true  it  is,  oftherij 
that  the  said  close  called  fiic.,  in  the  said  first  count  of  the  said  ^<>"*°*°*^ 
declaration  mentioned,  are,  and  at  the  said  several  times  when  &c., 
and  long  before,  were  one  and  the  same  piece  or  parcel  of  land, 
called  as  well  by  those  several  names,  as  by  the  name  of  &;c.,  and 
lying  and  being  in  &c.,  as  the  said  D.  hath  above  in  that  plea  al-  ' 
leged ;  but  the  said  plaintiff  further  saitli,  that  the  said  D.,  at  the 
said  several  times  when  &c.,  in  the  said  declaration  first  above  men- 
tioned, of  his  own  wrong,  broke  and  entered  the  said  piece  or  parcel 
of  land  in  which  S^c,  and  with  his  feet  in  walking  trod  down,  spoiled, 
and  consumed  the  said  grass  there  lately  growiilg,  and  with  his 
horses  &c.,  in  the  said  declaration  first  mentioned,  ate  up,  depastured, 
trod  down,  spoiled,  and  consumed  the  said  other  grass  there  also 
growing,  and  with  the  wheels  of  carts,  wagons,  and  other  carriages, 
turned  up  and  subverted  the  said  soil  there  in  the  said  piece  or 
parcel  otland  in  which  &c.,  and  thereout  dug  and  got  the  said  turfs 
and  flacks  in  the  said  declaration  first  mentioned,  and  the  said  turfs 
and  flacks  thereout  dug,  took,  and  carried  away,  and  converted  and 
disposed  of  the  same  to  his  own  use,  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  complained  against  him  :  Without  Traverse  < 
this,  that  the  said  D.,  A.  A.,  and  B.  B.,  and  all  those  whose  estates  common « 
they  now  have,  and  at  the  said  several  times  when  &c.,  had,  of  and  P***"'®* , 
in  the  said  messuage  and  land  called  &;c.,  with  the  appurtenances, 
in  that  plea  mentioned,  from  time  whereof  &c.,  have  had,  and  have 
been  used  and  accustomed  to  have,  and  still  of  right  ought  to  have 
common  of  pasture  in  the  said  piece  or  parcel  of  land  in  which 
8£c.,  for  all  their  commonable  horses  &c.,  levant  and  couchant  in 
and  upon  the  said  messuage  and  land  called  &c.,  with  the  appurte- 
nances, every  year  at  all  times  of  the  year,  as  to  the  same  messuage 
and  land  with  the  appurtenances  belonging  and  appertaining.:  And  Traverse  o 
without  this,  that  they  the  said  D.,  A.  A.,  and  B.  B.,  and  all  those  "^^  ^l^'' 
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CoMjtfoir.  whosee  states  they  now  have,  and  at  tlie  said  several  times  when  &c., 
bad,  of  and  in  the  said  messuage  and  land  called  be.,  with  the  appar- 
tenances,  from  time  whereof  &c.,  have  dug  and  taken,  and  have  been 
used  and  accustomed  to  dig  and  take,  and  still  of  right  ought  to  dig 
and  take  flacks  in  and  upon  the  said  piece  or  parcel  of  land  in  which 
&c.,  for  the  necessary  covering  of  the  said  messuage  with  the  ap- 
purtenances, and  repairing  the  fences  of  the  said  land  of  the  said  D., 
A.  A.,  and  B.  B.,  every  year  at  all  times  of  the  year,  as  often  as 
occasion  required,  as  to  the  said  messuage  and  land  called  &c.y  with 

Tiaveraeof  the  the  appurtenances  belonging  and  appertaining :  And  without  this,  that 

bote  «Bd  tw-    ^®  ^'^  ^'J  ^'  ^'J  ^^^  ^'  ^'^  ^°^  ^'^  *'*^^^  whose  estates  they  now 
baiy!  have,  and  at  the  said  several  times  when  &c.y  had^  of  and  in  the  said 

messuage  with  the  appurtenances,  from  time  whereof  be.,  have  dug 
and  taken,  and  have  been  used  and  accustomed  to  dig  and  take,  and 
still  of  right  ought  to  dig  and  take  turfs  in  and  upon  the  said  piece 
or  parcel  of  land  in  which  &C.,,  for  their  necessary  fuel,  to  be  burnt 
and  consumed  in  their  said  messuage,  every  year  at  all  times  of  the 
year,  as  occasion  required,  as  to  the  said  messuage  and  land  called 
&c.,  with  the  appurtenances  belonging  and  appertaining,  in  manner 
and  form  as  the  said  D.  bath  in  that  plea  above  mendoned ;  and 
this,  inc. :  Wherefore,  since,  &c. 

Replication  to  last  plea,  de  sua  irgnria^  &c.  J.  Hewitt* 

Rejoinder.  And  the  said  D.,  as  to  the  said  plea  of  the  said 
plaintiff,  above  in  reply  pleaded  to  the  said  plea  of  the  said  D., 
by  him  above  secondly  pleaded  in  bar,  as  to  the  breaking  and 
entering  d^c,  above  supposed  to  be  committed,  (as  before,)  saitfa, 
that  the  said  D.,  A.  A.,  and  B.  B.,  and  all  thoy  whose  estates  tbey 
now  have  he.  &lc.,  [here  insert  the  right  to  have  common  of  pasture,] 
in  manner  and  form  as  the  said.  D.  hath  above  alleged;  and  also 
they  the  said  D.,  A.  A.,  and  B.  B.,  and  all  those  &c.,  ^here 
insert  the  right  to  dig  flacks,]  in  manner  and  form  as  the  said  D. 
hath  above  alleged  ;  and  of  this  he  puts  himself  upon  the  country, 
&c.     9  Went.  216,  221.  J.  Wallace. 

Note; — In  pleading*  a  right  to  enter  a  cqmmon  to  dig*  for  and  carry  away 
sand  and  gravel  for  the  repairs  of  a  boose,  it  is  necessary  to  allege,  Ibat 
the  house  was  out  of  repair,  that  the  party  entered  for  the  purpose  of  dig^ 
ging  for  and  carrying  away  sand  and  gravel  for  the  necessary  repairs  of  that 
house,  and  that  the  materials  were  used  for  that  purpose.  Peppin  y.  SAoJb- 
pearey  6  T.  R.  748. 

6.  Ri^ht  by  Custom. 

Plea.  ^And  the  said  D.  comes  and  defends  &c.,  when  &ec.,  and 
says,  {actio  non,)  because  he  ^ays,  ^'  that  there  now  is,  and  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been 
a  certain  ancient  and  laudable  custom  used  and  approved  of  in  the 
said  parish,  that  is  to  say,  that  all  the  inhabUants  for  the  time  being 
of  the  parish  aforesaid  have,  during  all  the  time  aforesaid,  used,  and 
been  accustomed  to  have,  and  of  right  ought  to  have  bad,  and  still 
of  right  ought  to  have,  the  liberty  and  privilege  of  exercising  and 
playing^  at  all  kinds  of  lawful  games,  sports,  and  pastimes,  in  and 
upon  the  said  close  in  which  Sic.,  every  year  at  all  seasonable  imes 
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of  the  year,  at  their  free  will  and  pleasure."  (a)     And  the  said  D.  Cusxo 
further  avers,  tliat  at  the  several  times  when  &c.,  he  was  an  inhabit-  («)  21 

oil  4 

ant  of  the  said  parish,  and  at  those  times,  being  seasonable  times, 
"  he  entered  into  the  close  in  which  &c.,  for  the  purpose,  of  exercising 
and  playing  at  divers  lawful  games,  sports,  and  pastimes,  and  at 
those  several  times  respectively  there  played  at  the  said  game  of 
cricket,  and  the  said  other  games,  sports,  and  pastimes,"  (i)  being  (b)  2  l* 
lawful  games,  sports,  and  pastimes,  as  he  well  and  lawfully  might  ^^B. 
do  ;  and  this  he  is  ready  to  verify  :  Wherefore,  &c. 

Note. — ^The  parts  between  commas  arc  extracted  from  the  plea*!!!  Filch 
V.  Rowling  &c.,  2  Hen,  Bl.  393.  The  action  was  Trespass  for  «  that  the 
defendant  broke  and  entered  the  plaintiff's  close  at  &c.,  and  remained 
there  &c.,  and  played  there,  together  with  other  persons  to  the  plaintiff  un- 
known, at  a  certain  game  called  cricket,  and  other  g-ames,  and  sports,  and 
pastimes,  and  in  so  doing,  &c.*'  It  was  moved  in  arrest  of  judgment,  that  the 
custom  was  not  well  pleaded,  because  the  defendant  did  not  aver,  that  it  was 
lor  the  necessary  recreation  of  the  inhabitants ;  and  that  the  custom  was 
bad  for  uncertainty,  &c.  But  the  Court  were  ef  opinion,  that  the  plea  was 
good  in  form  and  substance.  But  sec  Willes,  202 ;  1  T.  R.  118  ;  2^.  R. 
758  ;  1  Lev.  176. 

A  cuslom  to  take  o.  profit  in  another's  soil  is  bad ;  snch'a  right  can  only 
foe  claimed  by  prefcripHon.    Grimstcad  v.  Marlowe,  4  T.  R.  417. 

7.  Right  of  Fishery, 

• 

Plea.  And  the  said  D.  and  E.  come  and  defend  &c.,  when  Fisher 
&c.,  and  for  another  and  further  plea,  by  leave  &lc.  pleaded,  say,  Ptea,  tk 
{(iciio  non,)  {a)  because  they  say,  that  the  said  places  and  fish  in  P^^*^?  w! 
the  several  counts  in  said  declaration  mentioned,  are,  and  at  the  q^{^  H 
several  times  when  hjc,j  were  the  same  place  and  fish  and  not  other  which  ai 
or  different ;  and  that  the  said  place  in  which  &c.,  "  in  the  said  decla-  ^!^^  ^^^ 
ratioD  mentioned,  now  is,  and  at  the  said  several  times  when  Sic.  "^  ^  ° 
was,  and,  from  time  whereof  the  memory  of  man  is  not  to  the  con-  J^j^j^  ^^ 
trary,  bathjbeen  (6)  an  arm  of  the  sea,  in  which  every  citizen  of  this  ed  five  c 
Commonwealth^  at  the  said  several  times  when  &c.,  in  the  said  ?•  ^or  Ij 
declaration  mentioned,  had,  and  ought  to  have  had,  and  yet  hath,  ggveni/ £ 
and  still  ought  to  have,  the  liberty  and  privilege  of  free  fishing;  inacerta 
wherefore  the  said  D.  and  E.,  being  citizens  of  this  Qpmmon wealth,  T^j^'^"^ 
at  the  said  several  times  when  &c.,  in  Uie  said  declaration  men-  taking  & 
tioned,  fished"  in  the  said  place  in  which  &c.,  as  they  lawfully  io,ooo  o 
might  do ;  and  this  they  are  i^ady  to  verify :  Wherefore,  &;c.  ^^,\^-    ? 

free  fishery  of  pits,  in  a  certain  haven,  called  Orford  haven,  &c.    3.  For  fishing  in  a  certain 
several  fishery  of  plaintiffs  in  a  certain  river  called  Orford  river,  &c.     4.  For  nshiog  in  a  c 
other  free  fishery  of  plaintiffs,  in  a  certain  river  called  Orford  river,  &c.    6.  For  taking  fish,  c 
plaintiff's. 

(b)  In  the  third  plea,  "  a  public,  navigable  river,  in  which  the  tide  and  water  of  the  sea  flowc 
reflowed,  in  which  every  citizen  of  this  Commonwealth  had,  and  still  ought  to  have,  a  right  to ; 

Replication.  And  the  plaintiffs,  as  to  sp  much  of  the  second  Rep^'ptit 
plea  by  the  said  D.  and  E.  above  pleaded  in  bar,  as  relates  to  the  x^^yc,  by } 
fishing  in  said  haven  called  Orford  haven,  in  the  said  first  count  of  scripiionj 
said  declaration  mentioned,  and  the  fish  then  and  tiiere  found  and  fJ^"^'  '{"^^^^ 
bemg,  catchmg,  seizing,  takmg,  and  carrj^mg  away,  and  convening  ^hcre  &c 
and  disposing  thereof  to  their  own  use,  and  to  fishing  in  the  said  river 
called  Orford  river,  otherwise  the  river  Ore,  in  the  sftid  third  count 
in  said  declaration  mentioncd,*and  the  fish  then  and  there  found  an4 
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FiSBXRY. 


(a>  i.  e.  As  to 

fishine  in  the 
plaintiffs'  sev- 
eral fishery. 

(6)  The  sec- 
ond replication 
to  the  residue 
of  the  second 
plea,  (which 
rcLited  to  the 
iisliin^  in  the 
plaintifis'  free 
fisheiy,)  dif- 
fered (rom  (his 
only  in  substi- 
tuting in  this 
place  the 
words  "  the 
fret  liberty 
and  prim-' 
lege. 


» 


Rejoinder. 
Traversing  the 
pro?criplidn. 


(c)  Add  sim- 
ilar rejoinders 
to  the  other 
pleas,  mutatis 
mutandis. 


being,  catching,  seizing,  and  carrying  away,  and  convertii^  and  dis- 
posing thereof  to  their  own  use,  and  to  seizbg  and  taking  the  said 
nsh  in  die  said  last  count  of  the  said  declaration  mentioned,  and 
carrying  aw^y  the  same,  and  converting  and  disposbg  thereof  to 
their  own  use,  (a)  say,  {precludi  non^)  because  the^  say,  "  that  the 
town  of  Orford,  in  the  county  of  fac,  now  is,  and  Irom  time  where- 
of the  memory  of  man  is  not  to  the  contrary,  hath  been  an  ancient 
town,  and  that  the  inhabitants  of  said  town  have  been  a  body  corpo- 
rate and  politic,  in  deed,  fact,  and  name,  and  have  at  various  times 
for  and  during  the  time  aforesaid,  until  the  tac*  day  of  bc«,  been 
called  and  known  by  various  names  of  incorporation,  to  wit,  by  the 
name  of  iic,  and  also  by  the  name  of  &c.,  and  since  the  last  men- 
tioned day  by  the  name  of  Orford,  to ,  tint,  at  Orford  aforesaid,  in 
the  county  aforesaid.  And  the  plaintifis  further  say,  that  die  said  body 
politic  and  corporate,  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  until  and  at  the  several  times  when  &;c.,  in  the  said 
first,  third,  and  last  counts  mentioned,  have  had  and  enjoyed,  and 
still  of  right  ought  to  have  and  enjoy,  (b)  the  sole  and  several  righij 
liberty,  and  privilege,  of  dredging  and  fishing  for,  and  catching  and 
taking  oysters  m  the  said  place  in  which  &c.,  to  loit,  at  Orford  afore- 
said ;  and  this  the  plaintiffs  are  ready  to  verify  : "  Wherefore,  &c. 

Rejoinder.  "  And  the  said  D.  and  E.,  as  to  so  much  of  the 
said  plea  of  the  plaintiffs,  by  them  by  way  of  reply  pleaded  to  the 
said  plea  of  the  said  D.  and  E.,  by  them  secondly  above  pleaded 
in  bar,  as  relates  to  the  fishing  in  the  said  haven  called  Orford 
haven,  in  the  said  first  count  of  the  said  declaration  mentioned,  &c., 
&c«,  (in  the  same  words  as  in  the  replication^  say,  {actio  non^)  be- 
cause protesting,  that  the  said  town  of  Orford  is  not,  nor  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been,  an 
ancient  town ;  protesting  also,  that  the  inhabitants  of  the  same  town 
are  not,  nor  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  have  been,  a  body  corporate  and  politic,  in  deed,  fact,  and 
name,  in  manner  and  form  as  tne  plaintiffs  have  in  their  sard  repli- 
cation in  that  behalf  alleged,  they  the  said  D.  and  E.,  as  before,  say, 
that  the  said  place  in  which  8cc.,  in  the  said  declaration  mentioned, 
now  is,  and  at  the  said  several  times  when  &c.  was,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been,  an 
arm  of  the  sea,  in  which  every  citizen  of  this  CommonweaUh,  at  the 
said  several  times  when  &ic.,  in  the  said  declaration  mentioned^  had 
and  ought  to  have  had,  and  yet  hath,  and  still  ought  to  have,  the 
liberty  and  privilege  of  free  fishery  ;  without  this,  that  the  said  body 
politic  and  corpo^-ate,  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  until  and  at  the  said  several  times  when  &c.,  in  the 
said  first,  third,  and  last  counts  mentioned,  have  had  and  enjoyed,  and 
have  been  used  and  accustomed  to  have  and  enjoy,  and  of  right 
ought  to  have  had  and  enjoyed,  and  still  of  right  ought  to  have  and 
enjoy,  the  sole  and  several  right,  liberty,  and  privilege  of  dredging 
and  fishing  for,  and  catching  and  taking  oysters  in  the  said  place  in 
which  &c.,  in  manner  and  form  as  the  plaintifii  have  in  their  said 
replication  to  such  part  of  said  second  plea  of  the  said  D.  and  £• 
above  alleged ;  and  this  they  are  ready  to  verify  : "  (c)  Wherefore, 
&c.     See  2  H.  Bl.  182. 
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FiSHERT. 

Plea,  that  the 
locus  in  quo  is 
part  of  a  navi- 
gable river, 
within  the  flux 
and  reflux  of 
the  tides  of  the 
sea,  in  which 
every  citizen 
has  a  right  to 
fish. 


Plea.  And  for  further  plea  in  this  behalf,  as  to  the  breakmg 
and  entering  of  the  said  close  covered  with  water,  called  the  river 
Cloyne,  in  the  said  declaration  above  supposed  &c.,  (actio  norij) 
because  they  say,  that  the  said  close,  in  which  8zx^.,  at  the  said  sev- 
eral times  when  &c.,  was,  and  still  is,  and  from  time  immemorial  hath 
been,  part  and  parcel  of  a  certain  river  called  the  Cloyne,  in  &c.,  and 
that  the  said  river,  called  &c.,  in  the  said  part  thereof  in  which  &c., 
now  is,  and  at  the  ^aid  several  times  when  &c.  was,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been,  a  public 
and  common  navigable  river,  in  which  the  tides  and  waters  of  the  sea 
during  all  the  time  aforesaid  have  flowed  and  reflowed,  and  that  in 
ihe  said  part  of  the  same  river,  called  &c.,  in  which  8ec.,  every  ctt- 
izen  of  this  CommonweaUh,  at  the  said  several  times  when  &c.,  of 
right  had,  and  of  rizht  ought  to  have  had,  and  now  hath,  and  of  right 
ought  to  have,  the  liberty  and  privilege  of  fishing  :  wherefore  the  said 
D.  and  E.,  being  citizens  of  this  Commontoealthy  at  the  said  several 
times  when  &c.,  entered  into  the  said  close  in  which  &q.,  so  being 
part  of  such  navigable  river  as  aforesaid,  where  the  tides  and  waters 
of  the  sea  flow,  to  fish  in  the  said  river  there  at  the  said  times  when 
&:c.,  being  seasonable  times  of  the  year  for  such  fishing,  and  at 
those  several  times  did  fish  there,  as  it  was  lawful  for  them  to  do; 
which  are  the  same  breaking  and  entering  the  said  close  covered 
with  water,  called  &lc.,  in  the  said  declaration  mentioned,  by  the 
said  D.  and  E.  above  supposed  to  have  beQii  done,  whereof  the 
said  plaintiff  hath  above  complained  against  them  ;  and  this,  &c. : 
Wherefore  &c.,  if  &c.     9  Went.  179,  V.  Gibbs. 


Public 

QUAY. 

Plea,  that  the 
place  where 
&c.  is  a  pub- 
lic quay»  and 
dft.  entered 
&c.  to  unlade 
goods.  " 


8.  Public  Quay* 

Plea.  And  the  said  D.  comes  and  defends  &c.,  when  Slc.^ 
and  for  another  and  further  plea  by  leave  of  the  Court  here  in  this 
behalf  pleaded,  says,  {actio  non^)  because  he  says,  that  the^isaid 
quay,  called  Smart's  quay,  on  which  the  said  crane,  at  the  said 
time  when  &c.,  was  erected,  at  the  said  time  when  &c.,  and  long 
before,  was  an  open^  pullic,  and  lawful  quay^  within  the  port  and 
city  of  London,  between  London  bridge  and  Blackwel),  for  the 
landing  thereon  of  all  customable  goods  of  all  merchants  importing 
the  same  into  the  port  of  London  aforesaid,  for  a  reasonable  com- 
pensation to  be  therefor  paid  by  the  said  merchants  to  the  owner 
of  the  said  quay,  and  that  the  said  crane  so  erected  for  the  unlading 
of  goods  upon  the  said  quay  was  necessary  for  that  purpose.  And 
the  said  D.  further  avers,  that  on  &c.,  certain  customable  goods 
belonging  to  one  A.  A.  were  imported  into  the  port  of  Tendon 
aforesaid,  at  said  Smart's  quay,  for  the  purpose  ot  being  unladen 
thereon,  by  the  direction  of  the  said  A.  A. ;  whereupon  the  said  D., 
as  the  servant  of  the  said  A.  A.,  and  by  his  command,  entered  into 
the  said  crane,  so  being  necessary  for  the  unlading  of  goodd  upon 
said  quay,  and  used  the  same  for  the  unlading  of  the  said  goods 
&c.,  as  it  was  lawful  for  him  to  do ;  and  this  he  is  ready  to  verify  : 
Wherefore,  &c.     See  8  T.  R.  606. 

Note. — ^This  plea  is  drawn  from  the  pleadings  in  Bolt  v.  SUnmity  8  T.  R. 
006  :  in  wliich  case   there  was  a  demurrer,  because  the   plea  did  not  show 
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any  right  in  the  defendant  to  enter  on  the  crane  for  the  purpose  mentioned  Pttblic 
in  the  plea;  for  the  pablic  have  no  right  to  enter  on  all  the  quays  in  Lion-  quat. 
don  to  lade  and  unlade  their  goods ;  and  if  they  have  any  right,  it  would 
only  exist  by  inunemorial  usage  or  custom,  which  was  not  stated  in  the 
plea;  and  because,  if  the  public  have  such  right,  it  did  not  appear  that  the 
defendant  had  used  it  in  this  instance  at  a  seasonable  time.  But  the  Court 
were  of  opinion,  that  in  a  plea  of  justification  it  was  not  necessary  to  state 
in  terms,  that  this  was  an  immemorial  quay ;  that  it  was  sufficient  to  claim 
the  right  under  the  general  words,  ^*  a  public,  open,  and  lawful  quay,"  in 
which  respect  it  was  similar  to  a  highway,  which  may  be  described  <<  as  a 
public  and  common  highway,"  without  alleging  it  to  have  been  so  immemo- 
rially. 

9.  Right  of  Way. 

Plea.     And  the  said  D.  comes  and  defends  the  forde  and  injury,  Wats. 
when  &c.y  and  says,  that  lie  is  not  guilty  of  the  several  trespasses  Plea.    Not 
aforesaid,  above  laid  to  his  charge,  or  any  or  either  of  them,  in  S^^y- 
manner  and  form  as  the  plaintiff  bath  thereof  above  complained 
agamst  him  ;  and  of  this  he  puts  himself  upon  the  country. 

And  for  further  plea  as  to  the  breaking  and  entering  the  said  2.  That  dlt.  is 
close,  in  the  said  first  count  of  the  said  declaration  mentioned,  and  ^^  °^  ^j^^ 
in  which  &c.,  and  with  his  feet  in  walking,  treading  down,  trampling  locus  in  quo, 
upon,  consuming,  and  spoiling  the  grass  there  then  growing  and  *nd  prescribes 
being,  above  supposed  to  have  been  done  by  the  said  D.,  he  the  said  out^S^^u' ' 
D.  says,  {actio  non^)  because  be  says,  that  he  the  said  D.,  before  and  a  way  to' 
and  at  the  said  several  times  when  &c.,  in  the  said  first  count  men-  ^«  w®>*  ^J^ 
tioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  seised  ^o  8wf  "* 
in  his  demesne  as  of  fee,  of  and  in  a  certain  ancient  messuage  or 
dwelling-house,  situate  in  &c.,  near  to  the  said  close  in  the  said  first 
count  of  the  said  declaration  mentioned,  and  in  which  &c.,  and 
during  all  that  time  was  and  still  is  the  occupier  of  the  said  messuage 
or  dwelling-house ;    and  that  he  the  said  D.,  and  all  those  whose 
estates  he  now  hath,  and  at  the  said  several  times  when  Sic.,  in  the  said 
first  count  mentioned,  had  of  and  in  the  said  messuage  or  dwelling- 
house,  with  the  appurtenances,  for  the  time  being,  from  time  whereof 
the  naemory  of  man  is  not  to  the  contrary,  have  had,  and  have  used, 
and  been  accustomed  to  have,  and  still  of  right  ousht  to  have  and  use, 
for  and  by  himself  and  themselves,  his  and  their  farmers  and  tenants, 
occupiers  of  the  said  messuage  or  dwelling-house,  with  the  appurte- 
nances, for  the  time,  being,  the  liberty  and  privilege  of  drawing  and 
fetching  water  from  a  certain  well  or  spring  of  water,  situate  and  being 
in  the  said  close,  in  the  said  first  count  of  the  said  declaration  mention- 
ed, and  in  which  &c.,  every  year,  at  all  necessary  and  convenient  times 
of  the  year,  at  his  and  their  free  will  and  pleasure ;  and  that,  for  that 
purpose,  he  the  said  D.,  jind  all  those  whose  estates  he  now  hath, 
and  at  llie  said  several  times  when  Szx;.  had,  of  and  in  the  said  mes- 
suage or  dwelling-house,  with  the  appurtenances,  for  the  time  being, 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  have 
had  and  have  used,  and  been  accustomed  to  have,  and  of  right  ought 
to  have  had,  and  still  of  right  ought  to  have,  for  himself  and  them- 
selves, his  and  their  farmers  and  tenants,  occupiers  of  the  said  mes- 
suage or  dwelling-house,  a  certain  way  from  the  said  messuage  or 
dwelling-house,  with  the  appurtenances,  of  him  the  said  D.,  unto 
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txt.  and  into,  through,  over,  and  along  the  said  cbse  in  the  said  first 

count  of  the  said  declaration  mentioned,  and  in  which  &c.,  unto  tlie 
said  well  or  spring  of  water  there,  and  from  tfaeoce  so  hack  again  in 
*  the  said  way  there  to  the  said  messuage  or  dwelling-house  of  the   - 

said  D.,  to  go,  return,  pass,  and  repass  on  foot,  and  at  ail  necessary 
and  convenient  times  of  the  year,  at  his  and  their  free  will  and 
pleasure,  as  belonging  and  appertaining^  to  the  said  messuage  or 
dwoBing-houge  of  him  the  said  D.,  Sot  which  reason  he  the  said  D., 
being  30  seised  of  and  in  the  said  messuage  or  dwelling-house,  with 
the  appurtenances,  and  being  also  the  occupier  of  the  said  messuage  or 
dwelling-house,  mth  the  appurtenances,  and  so  entided  to  the  liberty 
and  privilege  of  drawing  or  fetching  water  from  the  said  weU  or  spring 
of  water  in  the  said  close,  m  the  said  first  count  of  the  said  declaration 
mentioned,  and  in  which  inc.,  as  aforesaid,  and  to  such  way,  and  from 
the  said  well  (»  spring  of  water  as  aforesaid,  at  the  said  several 
times  when  &c.,  the  same  being  necessary  and  convenient  times 
of  the  year  for  that  purpose;  and  the  said  D.,  then  and  there 
wanting  water  &om  the  aforesaid  well  or  spring  of  water,  entered 
into  the  said  close  in  the  said  first  count  of  the  said  declaration  men- 
tioned, and  in  which  &ic.,  and  went,  returned,  passed,  and  repassed, 
on  fool,  in,  through,  over,  and  along  the  same,  in  the  said  way 
there,  towards  and  to  and  from  the  said  well  or  ^ring  of  water 
'  there,  in  order  and  for  the  purpose  of  drawing  and  felcbuig  water 
from  the  said  well  or  spring  of  water  there,  as  he  lawfully  might  for 
the  cause  aforesaid,  and  in  so  doing  he  the  said  D.  with  his  feet  in 
walking  necessarily  and  unavoidably  trod  down,  trampled  upon^ 
consumed,  and  spoiled,  a  litde  of  the  ^rass  there  then  giowk^  in 
the  said  ckise  in  the  said  way  there,  domg  as  little  damage  to  the 
said  plaintiff  as  on  that  occasion  he  posaUy  could ;  which  is  the 
same  trespass  in  the  introductory  part  of  this  plea  mentioaed,  whero- 
of  the  said  plaintiff  hath  above  complained  against  him  the  laid  D. ; 
and  this  he  the  said  D.  is  ready  to  veri^  :  Wherefore,  &ic.  9 
Went.  263,  264.  V.  hAwta. 

^  Noi  Pixi.     As  to  the  force  and  arras  &c.,  not  guiity. 

* "  "'L'"*'        ^^  '°''  farther  plea,  by  leave  Sec.,  as  to  the  residue  of  the  ires- 

^'^  pr^  P*^  *'*°^^  supposed  to  be  done,  and  complained  of,  the  said  D. 

nptiaD.  says,  that  the  said  plaintiff  her  action  aforesaid  thereof  against  him 

ought  not  to  have  or  maintain,  hecause  he  says,  that  there  is  in  &c- 
a  certain  ancient  messuage  and  close,  hounding  as  follows,  to  wit, 
8k;  whereof  the  said  D.  and  his  sons,  at  the  said  time  when  &c., 
and  long  hefore,  were  seised  in  dieir  own  demesne  as  of  fee  j  and 
there  was  a  way  and  passage  there  leading  soudierly  from  Eesex- 
street,  (formerly  called  tlip.  Main  stcttei-'i  ">  the  South  river  nfoT^y 
said,  and  to   il:.-  ■'■:..'■  '  '  ,^ 

icapii  the   :.;iu\    ■■■,  m    ;,::■    ;    ■--::  .,     IV.-     <,■.,.    -.,  ■',     ,r.   ■    .  ,    i.:    l,;;,   .    .,,;,■,.  - 

iind  that  pan  ol  die  said  way  and  passage,  siiuate  lo  ihc  southwaid  of 
Derby-street  aforesaid,  vnn  soutjierly  upon  a  straight  course,  and  of 
the  width  aforesaid,  from  a  place  where  the  southern  side  of  Derby- 
street  now  is,  ihiough  and  over  ilio  said  close  in  which  .Sic.,  uoto 
ihe  Souili  river  aforesaid,  and  to  tlio  channel  or  k>w-w8tor  mart  oJ 
die  same  river,  and  upon  thai  course  Iwunded  westerly  with  the  said 
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Wats.  Said  Way  or  passage,  situate  to  the  soolhward  of  Derby-street  tbere, 

so  called,  runs  southerly  upon  a  straight  course,  and  of  the  width  of 
one  rod  and  eight  links,  from  said  Derby-street  to  the  channel  or 
*  bw-water  mark  of  that  river,  and  upon  that  course  is  bounded  as 

follows,  to  wit,  &c.,  in  which  same  way  and  passage  all  the  inhabit- 
ants  ofS.  aforesaid,  at  the  time  when  &u:.,  and  for  a  time  to  which 
the  memory  of  man  doth  not  extend  to  the  contrary,  bad,  and  of 
right  ought  to  have,  a  free  passage,  egress  and  regress,  from  the 
same  street  called  Essex-street,  to  and  from  the  river,  and  low-waler 
mark  or  channel  of  the  river  aforesaid,  and  had,  and  for  a  time  be- 
yond which  the  memory  of  man  did  not  extend  to  the  contra- 
ry, used  and  accustomed  to  pass  there  with  their  teams,  cattle, 
carts,  and  carriages ;  and  diat  they  the  said  D.,  E.,  and  F.,  at 
the  said  time  wnen  Uc.,  were  lawful  inhabitants  of  the  town  of 
S.,  and  had  all  the  legal  and  customary  privileges  of  such  inhab- 
itants ;  wherefore  they  took  down  and  removed  the  said  fence,  by 
her  the  said  plaintiff  then  lately  and  wrongfully  erected  across  and 
upon  die  same  way,  in  order  to  pass  therein  as  aforesaid,  as  they 
lawfully  might  do ;  which  is  tlie  residue  of  the  trespass  above  com- 
plained of;  and  all  this  they  are  ready  to  verify  :  Wherefore,  &c. 
J.  Sullivan  &  S.  Putnam. 

of^i^^         Rkpucatiok.     And  as  to  the  third  plea  by  the  said  D.,  E,  and 

wmag;  trav-    F.,  above  in  bar  pleaded,  the  said  plainuff  says,  {predudi  non,) 

erw  of  the       because  she  says,  tiiat  they  with  force  and  anna  commlned  the  tres- 

wn  way.        p^^  complained  of  by  her  in  her  said  declaration,  of  their  -own 

wrong ;  without  this,  that  at  the  time  when  the  trespass  aforesaid 

was  committed,  there  was  any  such  way  and  passage  as  is  descnbed 

in  their  said  plea,  leading  through  and  over  die  said  dose  in  which 

Sic.  ;  and  this  she  is  ready  to  verify  :  Wherefore,  &c. 

T.  Parsons  8l  W.  Prescott, 
Rbjoindeb.  And  as  to  the  said  plea  of  the  said  plaintiff,  hy 
ber  above  pleaded  by  way  of  reply  to  the  said  plea  of  ihe  said  JD., 
E.,  and  F.,  by  leave  &c.,  as  to  the  residue  of  trespass  by  her  sup- 
posed and  complained  o^  the  said  D.,  E.,  and  F.,  as  before,  say, 
that  the  said  plaintiff  her  action  aforesaid  thereof  against  them  ou^t 
not  to  have  or  maintain,  because  (hey  say,  that  at  the  time  when 
&c.,  there  was  such  way  and  passage  as  is  described  in  their  said 
third  plea,  leading  throtigh  and  over  the  said  close  in  which  &;c. ; 
and  of  Uiis  the  s^d  D.,  E.,  and  F.  put  themselves  on  the  country, 
&c.  J.  Sullivan  8c  S.  Putnax. 

Plea.  As  to  the  force  and  arms  &.C.,  not  guilty. 
And  as  to  the  residue  of  the  trespass  aforesaid,  above  complained 
and  supposed,  they  the  said  D.,  £.,  and  F.,Jbr  further  plea,  by 
leave  &c.,  say,  {actio  non,)  because  they  say,  there  is  in  S.  afore- 
said, a  certain  public,  common  highway,  leading  from  Essex-street, 
(formerly  called  the  Main-street,)  southerly  to  the  river  there  called 
the  South  river,  and  low-water  mark  of  the  same  river,  being  in 
itself  one  rod  and  eight  links  wide,  from  said  Essex-street  to  the 
low-water  mark  of  said  river ;  and  that  part  of  said  public,  common 
highway,  situate  to  the  southward  of  Derby-street,  there  so"  called, 
runs  southerly  a  straight  course,  and  of  the  width  aforesaid,  from 
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close  or  messuage  aforesaid  ;  and  because  ihe  said  plaintitf  had  thea 
hlely  and  wrongfully  erected  ihe  said  fence  in,  upon,  and  across  said 
way,  he  the  said  D.  took  Aovm  and  removed  the  same,  as  he  lawfully 
might  do ;  and  the  said  E.  and  F.,  as  servants  of  the  said  D.,  and 
by  his  comnnand,  aided  and  assisted  him  in  the  removing  of  the  same  j 

°  which  is  ihe  residue  of  the  trespassabovc  complained  of;  and  all  this 

:'  they  are  ready  tO'  verify  :  Wherefore,  8tc. 

J.  SULLIVAH  Si.  S.  PCTKAM. 

Replication.     And  the  said  plaintiff,  as  to  the  fifth  plea  afore- 
said, by  ihesaid'D.,  E.,  and  F.  above  in  bar  pleaded,  say^  (predudi 
non,)  because  she  says,  that  he  the  said  D.,  together  with  the  said 
E.  and  F.,  with  force  and  arms  committed  the  trespass  above  by  her 
Of'iheir  ana     alleged  in  her  declaration  aforesaid^  of  their  own  wrong ;  without  this, 
""""g;*™'-     that  the  said  D.  and  sons,  at  the  time  when   &«.,  had  and  ought  to 
«™eo       way.  j,gpg^  f^^  themselves  and  their  servants,  at  all  times  of  the  year,  at 
their  will,  such  way  through  the  close  aforesaid,  in  which  &c.,  as  is 
in  the  aforesaid  plea  of  the  said  D.,  E.,  and  F.  described ;  and  this 
she  is  ready  to  verify  :  Wherefore,  Sic. 

T.  Parsons  8i  W.  Prescott. 

Rejoinder.  Rejoimder.     And  as  to  the  said  plea  of  the  said  pltuntif^  by  her 

Issue  on  Ihe     above  pleaded  by  way  of  reply  to  tlie  said  plea  of  the  said  D.,  E., 
traverse.  j,„  j  Y.,  by  leave  8tc.,  as  to  the  residue  of  the  trespass  by  her  above 

supposed  and  complained  of,  the  said  D.,  E.,  and  F.,  as  before,  s^, 
(actio  non,)  because  they  say,  that  at  the  lime  when  8ic.,  tlie  said  D. 
and  sons  had  and  ought  to  have  for  themselves  and  their  servants,  at 
'  all  times  of  the  year,  at  their  will,  such  way  through  the  close  afore- 

said, in  which  &.C.,  as  is  in  the  aforesaid  6rih  plea  of  the  said  D., 
E.,  and  F.  described ;  and  of  this  the  said  D.,  E.,  and  F.  put  them- 
selves upon  the  country,  &c.  J.  Sullivan  &  S.  Pdtnaii. 

Plea  6.  A»to    Plea.     As  to  the  force  and  arms  8ic.,  not  guilty, 
part,  not  guilly.  °      ' 

As  to  the  resi.  And  for  further  plea,  by  the  leave  of  the  Court  here  dxlhly 
due ;  a  private  pleaded,  as  to  the  residue  of  the  trespass  aforesaid  above  supposed 
way  by  gnot.  g^j  complained  of,  the  said  D.  sa)s,  that  the  said  plaintiff,  (aidto  non,) 
because  he  says,  that  one  A.  A.  at  &:e.,  on  hx.,  was  lawfully  seised 
and  possessed  of  and  in  a  certain  lot  of  land  then  bulling  on  the 
common  in  said  S.,  and  extending  southerly  to  the  South  river,  and 
onG  B.  B.  there  on  the  same  day  was  lawfully  seised  and  possessed 
of  and  in  a  lot  of  land  adjoining  and  to  the  eastward  of  the  said  A.  A.'s 
lot  aforesaid  ;  and  they  being  so  seised,  there  afterwards,  on  the  same 
day,  by  a  certain  agreement  or  indenture  between  them  made,  did 
agree  that  there  should  be  a  cart-way  between  their  said  lots,  Irom 
the  end  butting  on  the  common  aforesaid,  down  all  along  the  same 
lots  to  the  river  now  called  the  South  river,  and  the  said  A.  A.,  for 
a  valuable  consideration  in  the  same  indenture  or  agreement  men- 
tioned, and  paid  him  by  the  said  B.  B.,  did  thereby  grant  and  agree 
to  and  with  the  said  B.  B.  and  his  heirs  and  assigns,  that  said  way 
should  be  one  pole  in  breadth,  and  sliould  lay  wholly  in  ihe  said  A. 
'  A.'s  ground,  on  that  side  next  to  ihe  said  B.  B.'s  ground  :  And  the 

said  A.  A.  and  B.  B.,  m  consideration  of  the  premises,  did  thereby 
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mutuaDy  engage  for  themselves,  and  their  heirs  and  ass    i 
to  the  other,  and  to  the  heirs  and  assigns  of  each  other,  vi   : 
improve  or  live  upon  either  of  said  lots,  that  the  said  cart-\ 
never  be  sold  or  converted  to  any  other  use,  but  that  it  sh( 
common  between  them  both  for  their  own  private  use,'  s   i 
use  of  any  person  or  persons  that  should  live  or  improve  u   : 
of  said  lots  forever ;  and  the  said  D.  and  sons,  at  the  same 
&c.,  and  long  before,  were  lawfully  seised  in  fee  of  a  ce   ; 
or  messuage  in  said  S.,  which  was  part  of  said  A.  A.'s   ; 
described,  and  situate  next  to  the  river  aforesaid,  bounding    • 
to  loit,  &c. ;  and  the  said  D.  and  sons,  at  the  said  time     ! 
and  long  before,  were  the  lawful  assigns  of  said  A.  A.,  ai 
right  and  lawful  authority  to  use  the  same  cart-way,  to  pass  < 
therein  with  their  cattle  and  carts,  oy,  to,  and  from  their   i 
to  the  river  aforesaid,  and  back  at  their  will  and  pleasui  - 
improving  and  managing  their  close  or  messuage  aforesaid 
cause  the  said  plaintiff  had  lately  and  wrongfully  erected    e 
in  and  across  said  cart-way,  he  the  said  D.  took  down  am 
the  same  in  order  thbt  he  might  pass  and  repass  therein,  ii  I 
ner  and  for  the  purpose  above  stated,  as  he  lawfully  migh 
this  is  the  residue  of  the  trespass  above  complained  of ;  a 
the  said  D.  is  ready  to  verify  :  Wherefore,  fee. 

J.  Sullivan  &  S.  P 

Replication.     And  as  to  the  sixth  plea  of  the  said  D. 
bar  pleaded,  the  said  plaintiff  says,  (predudi  non^)  because 
tliat  he  the  said  D.,  together  with  thq  said  E.  and  F.,    \ 
and  arms,  committed  the  trespass  above  by  her  complair  i 
their  own  ^wrong ;  without  this,  that  at  the  time  when  i  i 
was  any  such  cart-way,  as  is  by  the  said  D.  described    : 
plea,  through  the  said  place  in  which  &c. ;    and  this  sh 
to  verify  :  Wherefore,  &c. 

T.  Parsons  &  W,  Pri  ■ 

Rejoinder.  And  as  to  the  said  plea  of  the  said  plaint : 
above  pleaded  by  way  of  reply  to  the  said  plea  of  the  sai : 
the  leave  of  the  Court  sixthly  by  him  above  pleaded  in  bar, 
residue  of  the  trespass  by  her  above  supposed,  and  comp  i 
the  said  D.,  as  before,  saith,  {actio  non,)  because  he  sait  i 
the  time  when  &X2.,  there  was  such  cart-way  as  is  by  th : 
described  in  bis  said  sixth  plea,  through  the  said  close  in  w  i 
in  manner  and  form  as  he  in  his  said  sixth  plea  hath  alleged ;  a  i 
the  said  D.  puts  himself  on  the  country,  &c.  Ward  v.  Crou  i 
et  al  Essex,  S.  J.  C.  Nov.  T.  1801. 

J.  Sullivan  &  S.  Pd  : 


Plea.     And  the  said  D.  and  E.  c<5me  and  defend  8cc;,  vi 
and  say,  {actio  non,)  because  they  say,  (hat  the  said  close  o: 
plaintiff  in  which  Sec.,  now  is,  and  from  time  whereof  the  men: 
oath  been  contiguous  and  adjoining  to  the  river  T*,  which  :i 
T.  now  is,  and  during  all  the  time  aforesaid  hath  been,  a 
navigable  river  for  all  [the  citizens  of  this   Commonwealth] 

that  in  tJie  place  in  wbieh  &c.,  there  is  a  path  for  the  purpose  of  U}\ 
the  riTer,  and  because  the  rails  were  wrongfuUy  erected  in  the  patti 
down,  &c. 
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Vat*.  and  repass  in  and  along  the  saroe  xvilb  tbeir  boats,  baizes,  end  odier 

vessels,  at  all  limes^  at  iheir  free  will  and  pleasure.  And  the  said 
D.  and  E.  further  say,  that  in,  through,  and  over  the  said  close  in 
which  &c.,  on  tliat  side  thereof  adjoining  to  tb^  said  river,  tliere  now 
is,  and  froin*  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
there  hath  been,  a  certain  towing  path,  for  all  persons  whomsoever 
passing  and  repassing  nith  boats,  bathes,  and  other  vessels,  up  the 
said  river,  to  go  and  pass  on  foot,  and  with  horses,  mares,  and  geld- 
ings in  the  said  towing  path  for  the  purpose  of  the  towing  of  the  said 
boats,  barges,  and  other  vessels  up  the  said  river,  when  and  so  often 
as  tliey  shall  have  had  occasion  so  to  do ;  by  reason  whereof  tbey  the 
said  D.  and  E.,  being  cilixens  of  the  said  CormnOTnoeaJiA,  having 
occasion  to  tow  certain  boats,  barges,  and  other  vessels  io  and  along 
the'  said  toning  path  in  the  said  cTose  in  which  Sec.,  did  for  that  pur- 
pose nt  the  said  several  times  when  Sic.,  enter  the  said  close  in  whicb 
k.c.,  on  foot,  and  with  horses,  mares,  and  geldings,  to  tow  the  said 
boats  Sec,  up  the  said  river,  and  then  and  there  lor  that  purpose  did 
pass  on  foot,  and  with  the  satd  horses  Sic.,  in  towing  the  said  boats 
&c.,  in  and  along  the  said  lowing  path  in  which  '&c.,  as  it  was  lawful 
for  them  to  do,  and  in  so  doing  &c.,  doing  as  little  damage  on  that 
occasion  as  they  possibly  could ;  and  because  the  said  rails  in  the 
said  declaration  mentioned,  at  the  said  lime  when  &c.,  were  wrong- 
fully and  unjustly  set  up  and  placed  in  the  said  close  in  which  Sic., 
at  the  entrance  into  the  same,  and  so  greatly  hindered  and  obstructed 
tlie  said  D.  and  E.  from  entering  and  coming  into  the  said  toiriog 
path  in  which  Stc.,  with  the  said  horses  Sic.,  for  the  purpose  afore- 
said, in  such  manner  as  they  then  of  right  ought  to  have  done,  tbey 
the  said  D.  and  E.,  at  the  said  several  times  when  Sic.,  pulled  down  the 
said  rails  so  wrongfully  and  unjustly  erected,  set  up,  and  placed  in 
and  upon  the  said  entrance  into  the  said  towing  path  in  the  said  close 
in  which  Sic.,  and  so  hindering  and  obstructing  the  said  D.  and  E, 
from  coming  and  entering  into  the  said  close  in  which  Sic.,  with  their 
horses  iic.,  as  it  was  lawful  for  them  to  do  for  the  cause  aforesaid, 
and  in  so  doing  necessarily  and  unavoidably  a  little  spoiled  and 
destroyed  the  same,  and  took  and  removed  the  same  from  the  place 
where  the  said  rails  had  beeo  so  erected  and  set  up,  and  there  left 
the  same  for  tlie  use  of  the  said  plaintiff,  the  same  being  a  proper 
and  convenient  place  for  that  purpose,  doing  as  little  damage  there 
as  they  possibly  could  on  that  occasion ;  wtiich  are  the  same  Sic. ; 
and  this  Sic. :  Wherefore  Sic,,  if  Sic~. 
a.  That  the  And  for  further  plea,  (actig  non,)  because  they  say,  that  the  raid 

insadjoio-  '^^^^^  '"  which  Sic.,  non  is,  and  at  the  said  several  times  when  kc., 
ine  a  close  of  and  long  before,  was,  contiguous  and  next  adjoining  on  the  east  side 
^  boTh"^  thereof  to  a  certain  close  oflhe  said  D.  and  E.  called  E.,  and  that 
joining  the  '''^  Said  close  called  Lower  S.  in  which  Sic.,  from  time  whereof,  Sic. 
rivei T.,  which  until  the  separation  thereof  hereafter  mentioned,  was  contiguous  and 
U  a  '^"°?|'/'  next  adjoining  towards  the  north,  to  a  certain  other  close  now  called 
I>efo^^'ile  said  Upper  S.,  that  the  same  two  closes,  during  all  the  said  time  whereof 
Umewhenlu^,  Sic.,  have  been  and  still  are  adjoining  to  (he  river  T.,  which  said 
tlio  river  over- 
flowed, and  a  dam  nhicb  was  erected  was  naahed  away,  and  the  same  cloaea  have  aver  dnce  twea 
dtrided  by  water  ninaipg  from  Ihe  river,  and  the  andenl  towing  being  iinpanable,  the  dfta.  entend 
into  tlie  place  where  fee.,  the  same  being  a  convenient  way,  and  becwue  the  tails  l^c  were  wraog- 
nilly  erected  be.,  pulled  tbeni  down. 
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Wat«4  whereof  kc.^  tintii  the  separation  thereof  ia  the  said  plea  mentioned, 

was  contiguous  towards  the  north  on  the  said  close  in  that  plea  men- 
tioned, called  Upper  S.,  dnd  that  the  same  two  closes,  at  the  time 
of  the  said  separation  in  the  said  last  mentioned  plea  mentioned,  and 
long  before,  were,  and  from  thence  hitherto  have  been,  and  still  are, 
contiguous  and  adjoining  to  the  river  T.,  and  that  tlie  same  river  is, 
and  during  all  the  time  in  that  plea  mentioned  has  been,  a  commoa 
navigable  river  for  all  the  citizens  of  this  Commontvealth  to  pass  and 
repass  in  and  along  the  same,  with  boats  &c.,  at  all  times,  at  their 
will  and  pleasure,  as  in  the  said  plea  is  alleged  ;  and  that  by  reason 
thereof,  every  citizen  of  this  Commonwealth  passing  along  the  said 
river  T.  with  their  boats  &c.,  at  the  said  several  times  when  &c., 
had  and  of  right  ought  to  have,  and  yet  hath  and  ought  to  have,  the 
liberty  and  privilege  of  going  and  passing  on  foot,  and  with  horses 
&c.,  in  and  along  and  through  the  said  close  in  which  &c.,  on  that 
side  thereof  adjoining  to  the  said  river  T.,  for  the  purpose  of  towing 
the  said  boats  &c.,  along  the  said  river  T.,  the  same  during  all  that 
time  having  been  an  usual  and  accuistomed  towing  path  for  that  pur- 
pose, as  in  that  last  plea  is  alleged ;  and  that  the  said  river  T.  with 
great  violence  forced  a  channel  or  passage  between  the  said  place 
in  the  said  plea  mentioned  called  the  Upper  S.  and  the  said  close 
called  the  Lower  S.in  which  &;c.,  and  separated  and  divided  the  one 
from  the  other,  and  that  the  said  dam  in  the  said  plea  mentioned, 
was  erected  and  made  across  the  same  channel  or  passage  between 
the  said  two  closes  in  the  said  plea  mentioned,  and  that  the  said  dam 
was  forced  and  washed  away,  and  that  the  same  two  closes  in  the 
said  plea  mentioned  have,  ever  since  the  said  dam  was  so  forced 
and  washed  away,  continued  separate  and  divided,  and  that  a  great 
current  of  water  from  the  river  hath  ever  since  rim  and  flowed  through 
the  same  channel  or  passage  between  the  same  two  closes,  and  that 
the  said  close  in  which  &z;c.,  is  now  bounded  and  surrounded  on  all 
sides  by  the  said  river  T.  and  the  said  newly  forced  channel  respec- 
tively, save  and  except  on  that  side  of  the  said  close  in  which  &cc., 
so  contiguous  to  the  said  close  of  the  said  D.  and  E.,  as  is  above 
mentioned :  But  for  replication  to  the  said  last  mentioned  plea  of  the 
said  D.  and  E.,  the  said  plaintiff  says,  that  the  said  D.  and  E.,  at 
the  said  several  times  when  he,  of  their  own  wrong,  and  witliout 
the  residue  of  the  cause  in  that  plea  mentioned,  broke  and  entered 
&cc.,  in  manner  and  form  he. ;  and  this  the  said  plaintiff  prays  may 
be  inquired  of  by  the  country „&c.  T.  Davenport. 

Rejoinder  to         REJOINDER.     And  the  said  D.  and  E.,  as  to  the*  plea  of  the  said 
ment'T'iT'Not  pl^'"^'ff  above  in  reply  pleaded,  as  to  that  part  of  the  trespasses 
guilty  to  part    newIy  assigned,  as  to  the  pulling  up,  throwing  down,  and  destroying 
of  the  trespass  jhe  Said  rails  erected,  set  up,  and  being  in  the  said  close  in  which 
new  y  assign-    ^^  ^^ ^  taking  and  carrying  away  the  same,  by  tliem  above  sup- 
posed to  be  done  on  other  occasions  than  in  using  the  said  towing 
path,  say,  that  they  are  not  guilty  thereof,  as  in  and  by  the  said  plea 
IS  above  newly  assigned  ;  and  of  this  they  put  tliemselves  upon  the 
country,  &c. 

Astotheresi-       And  as  to  the  residue  of  the  trespasses  above  newty  assigned, 
due,  that  in  the  i^gy  the  said  D.  and  E.  say,  {actio  noifi,)  because  they  say,  that  in 

&c.,  there  is  a  way  for  towing  boats  &c.  along  the  banks  of  the  river  T.,  which  ib  contiguous,  and 
the  defendants  for  that  purpose  entered  the  same  close,  &c. 
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through,  and  over  the  said  close  of  the  s^id  plaintiff  in  < 
there  now  is,  and  from  time  whereof  &;c.,  there  hath  beei 
way  for  all  persons  whatsoever  having  occasion  to  tov« 
&c«  up  and  along  the  said  river,  when  and  as  often  as 
towed  their  boats  &z;c.  up  and  along  the  said  river,  the  s  i 
path  in 'the  said  plea  mentioned,  from  the  southeast  coi : 
said  close  in  which  &cc.,  round  and  along  tite  said  close  b  , 
of  the  said  river,  to  the  northwest  corner  of  the  same  c  < 
and  return,  and  pass  on  foot  and  with  horses  be.,  fro; 
northwest  corner  of  the  same  clos^,  through,  over,  and  i 
said  close  in  which  &;c.,  to  the  southeast  corner  there : 
purpose  of  towing  up  any  other  boats  &;c.  there,  as  the} 
or  may  have  occasion  ;  wherefore  the  said  D.  and  E., 
several  times  when  &c.,  having  taken  up  certain  boats  - 
the  said  towing  path  from  the  southeast  corner  to  the 
corner  of  the  said  close  in  which  8^.,  and  having  occasic 
to  the  southeast  corner  thereof  for  the  purpose  of  bringii  j 
boats  &c.,  went,  passed,  and  repassed  on  the  said  way  th(  i 
and  with  their  horses  &c.,  by  them  made  use  of  in  towin  ; 
boats  &c.  along  the  other  close  in  which  &c.,  from  the 
corner  thereof  unto  the  southeast  corner  thereof  5  which    • 
residue  of  the  trespasses  above  newly  assigned,  whereo 
this,  fac. :  Wherefore,  &c.  W,  H.  A  ; 

Surrejoinder.     And  as  to  the  said  plea  of  the  said  I 
above  pleaded  in  bar,  as  to  the  residue  of  the  said  trespa ! 
newly  assigned,  the  said  plaintiff  says,  {predudi  non,)  bt  1 
testing,  that  in,  through,  and  over  the  said  close  of  the  »  i 
in  which  fee.,  there  is  not,  nor  from  time  whereof  fee.  hi  [ 
certain  way  for  all  persons  whatsoever  having  occasion  t : 
boats  fee.  up  and  along  the  said  river,  when  and  as  often  a 
towed  their  boats  &c.  along  the  said  towing  path  in  the  ! 
mentioned,  from  the  said  southeast  corner  of  the  said  clo  < 
&c.,  round  and  along  tlie  said  close  upon  the  bank  of  the 
to  the  northwest  corner  of  the  same  close,  to  go,  return, 
the  said  plea  is  above  alleged ;  but  the  said  plaintiff  sail 
said  residue  of  the  said  trespasses  above  newly  assign^ 
which  the  said  plaintiff  above  complains  against  them,  " 
and  committed  by  the  said  D.  and  E.  in  the  said  close  1 
declaration  mentioned,  in  which  &c.,  at  other  times  au« 
occasions  than  in  using  the  said  pretended  way  in  the  si  i 
the  said  D.  and  E.  in  this  behalf  above  mentioned,  and  1 
out  of  any  such  pretended  way  there,  as  well  as  out  of  I 
path  above  mentioned ;  and  this,  fee. :  Wherefore,  &c. 
245,  250.  T.  Dav  : 

Plea.  And  now  the  said  D.  comes  and  defends  fee,  1 
and  as  to  the  force  and  injury,  and  whatever  is  against  I 
and  as  to  breaking  down  the  said  fence,  except,  a  certain  : 
of,  being  20  feet  long,  and  on  the  way  in  his  next  plea  1 
and  as  to  carrying  away  any  part  of  the  fence  mentioi  < 
plaintiff's  declaration,  he  says,  that  thereof  he  is  not  g 
thereof  puts  himself  on  the  country,  fee. 
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Wayi. 

Ab  to  the  resi- 
due, that  the 
place  where 
&c.,  is.  a  com- 
mon Ughway. 


Replication. 
Denying  that 
the  place 
where  &€.,  is 
a  common 
highway. 


Rejoinder  and 
issue  on  the 
highway. 


Plea.  As  to 

part,  not  guil- 


And  as  to  the  breaking  and  entering  the  close  aforesaid,  in  the 
declaration  aforesaid  mentioned,  and  breaking  t}ie  said  part  of  said 
fence,  being  20  feet  in  length,  the  said  D.  savs,  that  the  said  plaintifi^ 
{(Utio  non,)  because  he  says,  that  in  and  through  the  close  afore- 
said, in  which  the  trespass  aforesaid  is  supposed  to  be  committed, 
there  is,  and  at  the  said  time  when  the  said  trespass  is  supposed  to 
be  committed,  and  likewise  for  a  time  beyond  which  the  memory  of 
man  does  not  extend,  there  hath  been,  a  certain  common  highway 
leading  from  8zc.  to  &c.,  bounded  &c.,  for  all  the  citizens  at  all 
times  of  the  year  to  pass  and  repass  by  that  way  at  their  will  and 
pleasure  ;  wherefore  the  said  D.,  being  one  of  the  siud  citizens,  the 
close  aforesaid,  at  the  time  aforesaid,  did  enter,  and  break  down, 
and  remove  the  fence  aforesaid,  erected  so  as  to  stop  the  said  wsty, 
in  order  that  he  might  pass  in  said  way,  in  a  manner  least  injurious 
to  said  fence,  and  no  more  than  was  necessary  to  open  said  way,  as 
lawfully  he  might ;  which  is  the  same  trespass  as  to  the  breaking 
and  entering  of  the  close  aforesaid,  and  breaking  down  the  fence 
aforesaid,  whereof  the  said  plaintiff  declares  against  him  y  and  this 
he  is  ready  to  verify  :  Wherefore  &c.,  if  &c.  T.  Edwards. 

Replication.  And  the  said  plaintiff  says,  {precludi  non,)  because 
he  says,  that  the  said  D.,  the  day  and  year  abovcsaid,  in  the  decla- 
ratk)n  aforesaid  above  mentioned,  of  his  own  wrong,  with  force  and 
arms,  the  close  aforesaid  of  him  the  said  plaintiff,  in  the  declaration 
aforesaid  mentioned,  at  &c.,  did  break  and  enter,  and  then  and 
there,  with  force  and  arms  as  aforesaid,  a  certain  wooden  fence,  of 
the  value  of  &£c.  dollars,  thereon  standing,  did  break  and  carry  awav, 
in  manner  and  form  as  the  said  plaintiff  above  against  him  the  said 
D.  alleges ;  without  this^  that  there  now  is,  and  at  the  said  u'me  of 
the  trespass  aforesaid,  and  likewise  for  a  time  beyond  which  the 
memory  of  man  does  not  extend,  in  the  said  close  in  the  declarauon 
aforesaid  mentioned,  there  hath  been  a  certain  common^  highway, 
leading  from  &cc.  to  8zxi.,  in  manner  and  form  as  he  the  said  D.  hath 
above  thereof  in  pleading  alleged  ;  and  this  he  is  ready  to  verify  t 
Wherefore,  for  that  the  said  D.,  the  breaking  and  entering  the  said 
close  in  the  declaration  aforesaid  mentioned,  and  the  breaking  down 
and  carrying  away  the  wooden  fence  as  aforesaid,  hath  acknowl- 
edged, the  said  plaintiff  prays  judgment,  and  his  damages  by  reason 
of  the  trespass  aforesaid,  to  be  adjudged  to  him,  &c.        J.  Davis. 

Rejoinder  and  Issue.  And  the  said  D.,  as  before,  says,  that 
there  now  is,  and  at  the  said  time  when  the  trespass  aforesaid  is  said 
to  be  committed,  and  likewise  for  a  time  beyond  which  the  memory 
of  man  does  not  extend,  there  hath  been,  a  certain  common  b^bway, 
bounded  as  in  his  plea  aforesaid,  for  all  the  citizens  at  all  times  of 
the  year  to  pass  and  repass  by  that  way  at  their  will  and  pleasure,  in 
manner  and  form  as  the  said  D.  hath  before  in  pleading  alleged ;  and 
thereof  puts  himself  on  the  country,  &c.     See  Lilly,  Ent.  438. 

T.  Edwards. 

Plea.  And  the  said  D.  comes  and  defends  &c.,  and  as  to  the 
force  and  arms,  and  any  thing  against  the  peace  of  the  Common- 
wealth,  also  the  whole  trespass  aforesaid,  except  the  breaking  down 
be.  feet  of  stone  wall  next  the  plabtiff's  wall,  and  carrying  away 
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Wats.  did  enter  ioto  the  plaiotiff's  close  aforesaid,  for  the  sole  purpose  of 

repainng  the  said  way  runaing  through  the  same  close,  and  removing 
the  incumbrances  aforesaid,  and  erecdng  the  bridge  aforesaid,  as 
well  and  lawfully  he  might  do ;  and  being  so  entered,  did  then  and 
there  take  down  and  remove  at  a  small  distance  within  tlie  said  close, 
said  &c.  rods  of  stone  wall,  and  izc,  rods  of  log  fence,  and  the  said 
&,c,  rods  of  hedge  fence,  nil  then  standing  in  the  same  way,  asd  did 
then  and  there  erect  the  bridge  aforesaid  over  and  across  the  brook 
aroresaid,  being  over  and  across  the  same  way,  and  did  also  then  and 
there  tear  up  and  subvert  ten  rods  in  length  and  two  in  width  of  the 
land  in  said  way,  being  part  of  the  same  close,  so  that  the  same  way 
might  be  safe  and  convenient  for  travellers  and  teams,  the  said  tear- 
ing up  and  subverting  the  land  being  no  more  than  what  was  necessary 
in  duly  repairing  ihc  same  way,  all  which  the  said  D.  might  well  and 
lawfully  do ;  and  all  which  is  the  residue  of  the  trespass  as  to  the 
breaking  and  entering  the  plaintiff's  close,  throwing  down  his  stone 
wall,  hedge  fence,  and  log  fence,  erecting  a  bridge,  and  tearing  up 
and  subverting  the  land  of  the  said  plaintiff,  whereof  the  said  ^aJn^ 
tiff,  in  his  declaration  aforesaid,  complains ;  and  this  the  said  D. 
is  ready  lo  verify :  Wherefore  Sic,  if  Sec.  J.  Sew  all. 

Beplieuion.  '  Replication.  And  the  said  plaintiff  says,  (predudi  non,)  be- 
OfUi  own  cause  he  says,  that  the  said  D.  on  &c.,  in  the  said  declaration  above 
tnn^le^  the  mentioned,  of  his  own  wrong,  with  force  and  arms  the  close  afore- 
lown  vnj.  said  of  him  the  said  plaintiff  at  Slc.  aforesaid,  did  break  and  enter, 
and  &c.  rods  of  his  stone  wall,  &c.  rods  of  his  hedge  fence,  and 
Uc.  luds  of  his  log  fence,  all  then  standing  and  being  upon  the  said 
close,  did  throw  down,  and  then  and  there  with  force  as  aforesaid, 
did  make  and  erect  the  said  bridge  over  and  across  (be  brook 
aforesaid  and  the  said  close,  and  with  carts  tear  up  and  suhvert 
one  acre  of  the  said  plaintiff's  land,  part  of  the  close  afores^d,  and 
with  certain  cattle,  io  tnt,  witli  horses  and  oxen,  did  tread  down  and  ' 
consume  the  plaintiff's  rye  then  and  there  standing  and  growing,  in 
manner  and  form  as  the  said  plaintiff  above  against  the  satd  D. 
complains ;  without  this,  that  the  said  Justices  of  the  peace  within 
the  said  county  of  ^.,  on  Slc,  upon  the  petition  of  A.  A.  and 
others,  did  hy  a  committee  of  said  Court  lay  out  and  cause  to  be 
laid  out  an  open  way  in  &c.  aforesaid,  two  rods  wide,  beginning  at 
&c.,  to  the  meetinghouse  in  said  &«.,  and  the  justices  of  the  same 
Court  accepted  and  allowed  of  the  same  report  of  the  said  com- 
mittee thereupon,  and  ordered  the  same  to  he  recorded,  to  the  end 
that  the  same  hereafter  might  be  known  as  a  town-way  io  said  &c., 
■all  which  hy  the  same  record  remaining  fully  appears,  in  manner 
and  form  as  the  said  D.  hath  above  in  pleading  alleged ;  and  ibis 


the  said  plaintiff  is  ready  to  verify  :  Wherefore  he  prays  judgment, 

._j  1.:.  J .  ,     ..  j^  ^g  adjudged  him. 

F.  Daba. 


and  his  damages  by  reason  of  said  trespass  1 


It^oioder  and  Rejoindeb.  And  the  said  D.,  as  before,  says,  that  the  justices 
^rei^^the  "'  '''^  P^^®  within  the  said  county  of  &c.,  at  a  Court  begun  and 
recoid.  holden  at  &u:.,  upon  petition  of  A.  A.  and  others,  did,  hy  a  com- 

mittee of  said  Court  duly  and  legally  appointed,  lay  out,  and  cause 
to  be  bid  out,  an  open  town-way  in  said  8tc.,  two  rods  in  vidlb, 
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WATf .  said  last  mentioned  close  with  the  appurtenances,  so  bargained  and 

sdd  to  them  as  aforesaid,  and  the  reversicm  thereof  bdonging  as 
aforesaid,  afterwards,  to  vnt,  on  &c.,  at  d^c.,  by  a  certain  indenture 
of  release  then  and  there  made  between  the  said  A.  A.  of  the  first 
part,  the  said  plaintiff  of  the  second  part,  and  the  said  B.  B.  of  the 
third  part,  which  said  last  mentioned  indenture,  sealed  with  the  seal 
of  the  said  A.  A.,  and  bearing  date  the  day  and  year  last  aforesaid, 
the  said  plaintiff  now  brings  here  into  Court,  he  the  said  A.  A.,  for 
the  considerations  therein  mentioned,  granted,  aliened,  and  released 
to  the  said  plaintiff  and  B.  B.,  amongst  other  things,  the  said  rever- 
sion of  and  in  the  said  close  in  which  &c.,  together  with  such  ways, 
paths,  passages,  and  appurtenances  thereto  as  aforesaid,  to  hold  the 
same  unto  and  to  the  use  of  the  said  D.  and  B.  B.,  and  the  heirs 
and  assigns  of  the  said  D.,  in  trust  as  to  the  estate  and  interest  of 
the  said  B.  B.,  for  the  said  D.,  his  heirs  and  assigns ;  by  virtue  of 
which  said  last  mentioned  indenture,  and  by  force  of  the  statute  for 
transferring  uses  into  possession,  the  said  D.  and  B.  B.  becune  and 
were,  and  from  thence  hitherto  have  been,  and  still  are,  lawfully 
seised  of  the  same  close  with  the  appurtenances,  in  their  demesne 
as  of  fee,  in  manner  aforesaid.     And  the  said  D.  further  says,  that 
he,  at  the  said  several  times  when  &tc.,  was  in  actual  possession  and 
occupation  of  the  said  close  called  &c. ;  wherefore  he  the  said  D. 
and  his  servants  by  his  command,  having  occasion  to  use  the  said 
way  through  and  over  the  said  close  in  which  &£c.,  at  the  said  sev- 
eral times  when  Sic.,  went,  passed,  and  repassed  on  foot,  and  with 
the  carts,  wagons,  and  other  caniages  of  the  said  D.,  and  the  said 
cattle  drawing  the  same,  in,  by,  and  along  the  said  way  there,  fiom 
the  said  highway  unto  and  into  the  said  close  called  &c.,  and  so 
back  aeab  in  the  said  way  there,  using  the  same,  as  they  lawfully 
might  for  the  cause  aforesaid,  and  in  so  doing,  the  said  D.  and  his 
servants,  with  their  feet  in  walking,  and  with  the  aforesaid  cattle, 
necessarily  and  unavoidably  trod  down,  trampled  upon,  consumed, 
and  spoiled  a  litde  of  the  grass  and  com  of  the  said  phinti^  then 
standing,  growing,  and  being  in  tlie  said  close  in  which  &c.,  in  the  said 
way  there,  and  the  said  catde  in  so  passing  and  repas»ng  ak>ng  and 
through  the  said  way,  at  the  said  several  times  when  &c.,  by  stealth, 
and  against  the  will  of  the  said  D.,  eat  up  and  depastured  a  litde  of  the 
said  grass  and  corn  of  the  said  plaintiff^'  then  standing,  growing,  and 
bein^  in  the  said  close  in  which  &c.,  in  the  said  way  there,  and  oo 
the  sides  thereof;  and  the  said  D.  and  the  said  servants,  with  the 
said  Ivheels  of  the  said  carts,  wagons,  and  other  carriages,  in  passing 
and  repassing  with  the  same  in  and  along  the  said  way  there,  necessa- 
rily and  unavoidably  tore  up,  turned  up,  and  subverted  a  little  of  the 
soil  of  the  said  plaintiff  of  his  said  close  in  which  81c.,  doing  as 
little  damage  there  to  the  said  plaintiff  as  they  possibly  could  ;  and 
because  the  said  way  at  one  of  the  said  times  when  &c.,  was  wrong- 
fully blocked  up  and  obstructed  by  the  said  gates,  hedges,  raib, 
stacks,  and  ricks  of  hay,  in  the  said  declaration  mentioned,  he  the 
said  D.,  at  the  said  last  mentioned  time  when  &cc.,  ip  order  to  open 
the  said  way,  and  to  enable  him  to  use  the  same  as  be  lawfully 
might,  did  necessarily  break  down  &c.  the  said  gates,  and  did  force 
open,  break  open,  be.  the  said  locks,  staples,  and  hinges,  and  did 
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break  down  &c.  the  said  hedges,  fences,  posts,  and  rails,  and  did  Watb. 
also  pull  down  the  said  stacks  and  racks  of  hay,  and  thereby,  and 
in  the  removal  of  the  said  hay  to  a  little  and.convenient  distance  in 
the  said  close  ip  which  &c.,  where  the  said  1 ).  left  the  saoie  for  the 
use  of  the  said  plaintiff,  he  the  said  D.  unavoidably  scattered  some 
small  part  thereof  in  and  about  the  said  close,  and  left  some  other 
small  part  thereof  lying  in  die  said  way  there,  and  in  going  and 
passing  along  the  said.vvay  with  his  carts,  wagons,  and  other  carriages, 
and  tlie  cattle  drawing  the  same,  at  the  said  last  mentioned  time 
when  &LC.,  did  with  his  said  cattle,  and  with  the  wheels  of  his  afore- 
said carts,  wagons,  and  other  carriages,  necessarily  tread  down, 
trample  upon,  crush,  consume,  and  spoil  €i  little  of  the  said  hay  so 
then  lying  in  the  said  way  as  aforesaid,  doing  as  litde  damage  to  the 
said  plaintiff  on  that  occasion  as  he  possibly  could  ;  which  are  the 
same  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  said  plaintiff  hath  above  complained  against  him  ;  and 
this  the  said  D.  is  ready  to  verify  :  Wherefore,  &c. 

And  for  further  plea,  as  to  the  breaking  and  entering  &c.,  {actio  2.  A  plea  of 
ncm,)  because  he  says,  that  the  said  close  in  the  said  declaration  ^^^^"®^J" 
mentioned,  and  in  which  &c.,  is  contiguous  and  adjoining  towards  **"*^  ^' 
the  south  side  thereof  to  a  certain  ancient  and  public  highway  in  the 
said  parish,  and  toward  the  north  side  thereof  to  a  certaip  other  close 
in  the  said  parish  called  &c. ;  and  that  before,  and  at  the  s^id  sev- 
eral times  when  &c.,  the  said  D.  and  one  B.  B.  were,  and  still  are 
lawfully  seised  in  their  demesne  as  of  fee  of  and  in  the  said  close,  in 
which  &c.  with  the  appurtenances,  and  the  said  D.  at  those  several 
times  was,  and  still  is,  in  the  actual  possession  and  occupation  of  the 
said  close  called  Sic.  And  the  said  D.  further  says,  that  during  the 
time  aforesaid,  there  was  not,  nor  hath  been  any  otiier  way  belong- 
ing or  appertaining  to  the  said  last  mendoned  close,  to  go,  return, 
pass,  and  repass,  on  foot  and  with  carts,  wagons,  and  other  carriages, 
and  the  cattle  drawing  the  same,  to  the  said  last  mentioned  close, 
save  and  except  from  and  out  of  the  aforesaid  highway,  through, 
over,  and  along  the  said  close  in  which  &c.,  unto  and  into  the  said 
close  called  &c.,  for  which  reason  the  said  D.  hath  had,  and  used, 
and  of  necessity  ought  to  have  and  use,  a  convenient  way  for  him- 
self and  his  servants  to  go,  return,  pass,  and  repass,  on  foot  and  with 
carts,  wagons,  and  other  carriages,  and  the  catde  drawing  the  same, 
from  and  out  of  the  aforesaid  highway,  through,  over,  and  along  the 
said  close  called  &cc.,  and  from  thence  back  again,  through,  over, 
and  along  the  said  close  in  which  &;c.,  unto  and  into  the  said  high- 
way every  year  at  all  times  of  the  year,  at  his  and  their  free  will 
and  pleasure,  for  the  necessary  use  and  occupation  of  the  said  close 
called  &c. ;  wherefore  the  said  D.,  and  his  servants  by  hjs  command, 
at  the  said  several  times  when  &z^.,  being  so  entided  to,  and  having 
occasion  to  use  such  way  as  aforesaid,  through  and  over  the  said 
close  in  which  &c.^  at  the  said  several  times  when  S£C.,  went,  passed, 
and  repassed,  on  foot  and  with  the  carts,  wagons,  and  other  carriages  . 
of  the  said  D.,  and  the  said  cattle  drawing  the  same,  in,  by,  and 
along  the  said  way  there,  from  the  said  highway  unto  and  into  the 
said  close  called  &c«,  and  so  back  again  in  the  said  way  there, 
being  the  nearest  and  most  convenient  way  through  the  said  close  in 
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Wats.  which  8ic.,  using  the  same  as  they  lawfully  might  for  the  cause 

aforesaid,  and  in  so  doing,  &c.  &c.  S.  Marrtat. 

RepUcation.  REPLICATION.     ATid  the  said  plaintiff  as  to  the  said  plea  of  the 

Of  Ws  own  ggjjj  ly  ^  jjy  him  secondly  above  pleaded  in  bar,  as  to  the  several 
tra^eSe^f  the  trespasses  in  the  introductory  part  of  that  plea  mentioned,  and  there- 
way  in  firet  by  attempted  to  be  justified,  says,  (precludi  noriy)  because  he  says, 
P^**'  that  trde  it  is,  that  the  said  A.  A.,  for  divers  years  before  the 

making  of  the  alienation  and  conveyance  to  the  said  plaintiff  of  the 
said  close  in  which  &;c.,  was  seised  in  his  demesne  as  of  fee,  as 
well  of  the  said  close  in  which  &c,,  as  of  the  said  other  close  called 
&c.,  in  that  plea  mentioned,  with  their  respective  appurtenances, 
and  being  so  seised  of  the  *said  respective  closes,  he  granted,  aliened, 
and  conveyed  the  said  close  in  which  8ic.,  with  the  appurtenances, 
to  the  said  plaintiff,  his  heirs  and  assigns,  as  in  that  plea  is  mention- 
ed ;  but  the  said  plaintiff  further  says,  that  the  said  D.,  at  the  said 
■  several  times  when  &c.,  of  his  own  wrong,  broke  and  entered  the 
said  close  in  which  &c.,  and  committed  the  residue  of  the  said  tres- 
passes therein,  in  the  introductory  part  of  tliat  plea  mentioned,  in 
manner  and  form  as  the  said  plaintiff  hath  above  thereof  complained 
against  him ;  without  this,  that  at  the  time  of  such  alienation  and 
conveyance  of  the  said  close  in  which  &c.,  to  the  said  plaintiff,  the 
said  A.  A.,  his  farmers  and  tenants,  occupiers  of  the  said  close 
called  ^bc.,  had  no  other  way  for  themselves  and  their  servants  to 
go,  return,  pass,  and  repass,  on  foot  and  with  carts,  wagons,  and  other 
carriageis,  and  the  cattle  drawing  the  same,  to  and  from  the  said  last 
mentioned  close,  save  and  except  a  certain  way  from  and  out  of  the 
aforesaid  highway  in  the  parish  aforesaid,  through,  over,  and  along  the 
said  close  in  which  &c.,  unto  and  into  the  said  close  called  &c., 
and  from  thence  back  again,  through,  over,  and  along  the  said  close 
in  which  &;c.,  unto  and  into  the  said  highway,  and  that  the  said 
A.  A.,  for  himself,  his  farmers  and  tenants,  occupiers  of  the  said 
close  called  &c.,  after  such  alienation  and  conveyance  of  the  said 
close  in  which  &c.  to  the  said  plaintiff,  necessarily  ought  to  have 
had,  for  tliemselves  and  their  servants  such  way  as  aforesaid,  to  go, 
return,  pass,  and  repass,  in  manner  aforesaid,  on  foot,  and  with 
carts,  wagons,  and  other  carriages,  and  the  cattle  drawing  the 
same,  every  year,  at  all  times  of  the  year,  at  his  and  their  free 
will  and  pleasure,  for  the  necessary  use  and  occupation  of  the  said 
close  called  be.,  in  manner  and  form  as  the  said  D.  hath  in  his  said 
second  plea  in  that  behalf  above  alleged  ;  and  this  the  said  {daintiff 
is  ready  to  verify :  Wherefore,  since  the  said  D.  hath  above  ac- 
knowledged the  committing  the  several  trespasses  in  the  introduc- 
tory part  of  his  said  second  plea  mentioned,  he  the  said  plaintiff 
prays  judgqnent,  and  his  damages  by  reason  ofthe  committing  there- 
of, to  be  adjudged  to  him,  &c.  V.  Gibbs. 

2nd  RepUca-  Replication.  And  the  said  plaintiff,  as  to  the  said  plea  by  the 
tiontothesec-  said  D.,  by  him  lastly  above  pleaded  in  bar,  as  to  the  said  several 
ond  plea.  Of  trespasses  in  the  introductory  part  of  that  plea  mentioned,  and  there- 
with toi^^^*  ^y  attempted  to  be  justified,  says,  that  he,  notwithstanding  any  thing 
of  the  way.  by  the  said  D.  in  that  plea  alleged,  (precludi  non,)  because  he  says, 
that  the  said  D.,  at  the  said  several  times  when  &c.,  of  his  own 
wrong,  broke  and  entered  the  said  close  in  vdiich  be.,  and  commit- 
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Wats.  and  thereby  justified,  the  said  D.  says,  as  befere,  that  daring  the 

said  time  in  that  last  plea  in  that  behalf  mentiooed,  there  was  not, 
nor  hath  beep,  any  other  way  belonging  or  appertabipg  to  the  said 
close  called  &c.,  to  go,  return,  pass,  and  repass,  on  foot  and  with 
carts,  wagons,  and  other  carriages,  and  the  catde  drawing  the 
same,  to  the  said  last  mentioned  close,  save  and  except  from  and 
out  of  the  aforesaid  highway  in  the  parish  aforesaid,  through,  over, 
and  along  the  said  close  in  which  &c.,  unto  and  into  the  said  close 
called  &£c.,  and  that  the  said  D.  hatB  had  and  used,  and  of  neces- 
sity ought  to  have  and  use,  a  convenient  way  for  himself  and  his 
servants,  to  go,  return,  pass,  and  repass,  on  foot  and  with  carts, 
wagons,  and  other  carriages,  and  the  catde  'drawing  the  same, 
from  and  out  of  the  aforesaid  highway,  through,  over,  and  along  the 
said  close  in  which  Su;.,  unto  and  into  the  said  close  called  &c., 
and  so  from  thence  back  again,  through,  over,  and  along  the  said 
close  in  which  &c.,  unto  and  into  the  said  highway,  every  year,  at 
all  times  of  the  year,  at  his  and  their  free  will  and  pleasure,  for  the 
necessary  use  and  occupation  of  the  said  close  called  8ic.,  in  manner 
and  form  as  the  said  D.  hadi  in  his  said  last  mendoned  plea  in  that 
behalf  above  alleged ;  and  of  this  he  also  puts  himself  upon  the 
country,  &c.     9  Went.  161,  169.    '  S.  Makrtat. 

Note. — ^  Where  a  man,  having  a  close  surrounded  with  his  own  land, 
grants  the  close  to  another,  in  fee,  for  life,  or  years,  the  grantee  shall 
have  a  wcty  to  the  close  oyer  the  grantor's  land,  as  incident  to  the  grant, 
for  without  it  he  cannot  derive  any  benefit  from  the  grant.  So  it  is  where 
he  grants  the  land  and  reserve*  the  close  to  himself.  2  Rol.  Abr.  60,  pi. 
17,  18;  S.  C.  Cro.  Jac.  170,  darker,  Cogge;  Ow.  122,  Jordan,  v.  Atwood; 
6  Mod.  3,  Staple  r.  Heyden  ;  8  Term.  Rep.  56,  Howton  ▼.  Purson,  This 
principle  seems  to  he  the  foundation  of  that  species  of  way,  which  iB  asoally 
called  a  way  of  necessity.  It  is  so  in  a  partial  sense,  because  the  way  is 
a  necessary  incident  to  the  grant.  But  it  appears  to  be  a  term  rather  too 
comprehensive.  For  it  is  not  at  all  improbable,  that  the  general  significa- 
tion  of  the  word  it  is,  which  has  thrown  some  degree  of  confusion  upon  this 
subject,  and  been  the  occasion  of  an  erroneous  notion,  which,  for  the  want 
of  attention,  sometimes  prevails,  that  in  all  cases,  whenever  a  man  has  a 
close  surrounded  by  the  land  of  another,  he  is  therefore  entitled  to  a  way 
over  the  land  for  necessity.  Thus,  in  practice  it  is  not  an  uncommon  thiug 
to  plead  a  way  of  necessity  in  general  Urms,  without  specifying  the  manner 
whereby  the  land,  over  w^iich  the  way  is  claimed,  became  charged  with  the 
burden.  So  in  .6  Mod.  3,  Staple  v.  Heydan^  it  is  said,  that  if  A.  have  a 
close  surrounded  by  the  land  of  another.  A.,  for  necessity^  has  a  way  over 
a  convenient  part  of  the  land  (o  his  own  close,  as  a  necessary  incident  to 
his  close.  As  if  a  self-created  necessity  could  be,  either  in  law  or  reason, 
any  justification  of  a  trespass  committed  on  another's  land.  But  not  to 
^  mention,  that  in  the  report  of  this  case  in  2  U.  Raym.  923,  there  is  noth- 
ing of  the  sort  noticed,  and  on  the  contrary,  HoU  C.  J.  expressly  says,  that 
the  defendant  ought  to  have  pleaded  the  way  of  necessity,  in  a  manner 
which  precisely  corresponds  with  the  definition  of  it  now  attempted  to  be 
gi^en,  a  little  consideration  will  satisfy  ui  of  the  error  of  this  opinion.  It 
is  said,  that  there  are  three  sorts  of  private  ways:  1.  By  grant;  2.  Pre- 
scription ;  and  3.  Of  necessity.  There  seems  to  be  no  doubt,  Uiat  whoever 
justifies  under  either  of  the  two  former  titles,  must  set  forth  the  particalar 
ground  of  his  Utle ;  as,  if  it  be  by  grant  he  must  show  it.  Now  a  way  of 
necessity,  when  the  nature  of  it  is  considered,  will  be  found  to  be  nothing 
else  but  a  way  by  grant.  It  derives  its  origin  from  a  grant.  For  there 
seems  to  be  no  difference,  where  a  thing  is  granted  by  eatress  vfords^  and 
where,  by  operation  oflaw^  it  passes  as  incident  to  the  grant.  In  the  latter 
caBe  It  would  be  a  superfluous  and  inoperative  clause  in  the  deed,  to  con- 
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vey  the  inoideiit  by  express  words  of  [g^rant,  beings  only  espretrio  eqrum  Wats. 
quiz  iacite  wunL  Therefore,  ia  both  cases,  the  grant  is  the  foundation  of 
the  title.  And  of  course  it  is  as  necessary  to  set  forth  the  title  to  a  way 
of  necessity,  as  it  is  to  a  way  by  grant  2  Lutw.  1487,  IhUUm  v.  Taylor, 
It  seems  to  follow,  therefore,  that  there  cannot  exist,  in  point  of  law,  such 
a  general  way  of  necessity  as  is  above  stated,  and  is  often  supposed  to  ex- 
ist. S,  P.  per  Loi^  Kenyon,  in  Large  ▼.  Pf<4i Gloucester  Summer  Assizes, 
1797.  If  the  origin  of  a  way  of  necessity  cannot  be  any  longer  traced,  but 
the  way  has  been  used  without  interruption,  it  must  then  be  claimed  as  a  way 
either  by  grant  or  prescription,  according  to  the  circumstances  of  the  case. 
Where  the  fact  is,  that  there  existed  at  one  period  an  unity  of  possession, 
it  must  then  be  claimed  as  a  way  by  grant.  And  the  uninterrupted  use  of 
it  for  a  long  time,  is  evidence  from  which  the  jury  may  presume  a  grant. 
In  which  case,  in  order  to  dispense  with  the  necessity  of  pleading  the  grant 
with  a  prqfertf  which  is  generally  required,  it  must  be  pleaded  as  a  non- 
existing  grant.  Otherwise  the  case  would  be  attended  with  an  insurmount- 
able diSlculty,  where  the  claimant  is  to  set  out  his  right  in  a  plea  to  an 
action  of  Trespass.  But  where  there  has  not  been  an  unity  of  possession, 
and  the  way  has  been  used  immemorially,  it  must  then  be  claimed  as  a 
way  by  prescription.  Bull.  N.  P.  74,  Keymer  v.  Summers^  S.  C.  cited  in 
3  Term  Rep.  157,  Read  v.  BrooknuMru  These  observations  may  also  serve 
to  explain  the  role,  that  a  way  of  necessity  is  not  extinguished  by  unity  of* 
possewon.  For  unity  of  possession  appears  to  be  the  foundation  of  the  right. 
It  must  be  stated,  that  the  same  person  was  seised  in  fee  of  both  closes,  simtU 
et  9emd^  and  being  so  seised,  he  granted  one  of  them.  There  are  other 
ways  of  necessity,  which  depend  upon  the  same  principle.  As,  where  the 
law  gives  any  thing,  it  also  gives^  every  thing  which  is  necessary  to  the 
enjoyment.  As  a  rector,  for  instance,  may  enter  into  a  close  to  carry 
away  the  tithes  over  the  usual  way,  as  incident  to  his  right  to  the  tithes, 
and  the  like.  See  the  form  of  the  plea  in  Heme,  803;  Winch.  1103;  2 
Lutw.  1314.  But  the  maxim  is  to  be  understood  of  things  incident,  and 
directly  necessary.  As,  if  a  man  grants  to  another  the  fish  in  his  ponds,  the 
grantee  cannot  cut  the  banks  to  lay  the  water  dry,  for  he  may  take  the  fish 
with  nets  or  other  engines.  Perk.  Graunts,  s.  110 ;  Hob.  234,  Lord  Darcy 
v.  'AMtviiih:'     1  Saund.  323,  note  6. 

PiiCA..     And  the  said  D.  comes  and  defends  the  force  and  in-  Plea.    As  to 
jury  &c.,  when  8ec.,  and  as  to  the  force  and  arms,  and  whatever  j**'*'  °°*  ^" 
is  against  the  peace  of  the  said  Commonwealth,  and  also  as  to  all 
the  trespass  aforesaid  supposed  by  the  plaintiff  in  his  said  declara-  ^ 

tion  to  have  been  committed,  excepting  the  breaking  and  entering  said 
close,  treading  down  and  consuming  the  grass  there  growing,  says,  be 
is  not  guilty  thereof;  and  of  this  he  cuts  himself  upon  the  country. 

And  as  to  the  residue  of  said  trespass,  above  supposed  to  be  done  As  to  iho  resi- 
as  aforesaid,  in  breaking  and  entering  the  plaintiff's  close  aforesaid,  due,  a  way  al- 
treading  down  and  consuming  the  grass  there  growing,  the  said  D.  ^^^^  ^J^^' 
says,  {actio  non^  because  the  said  D.  says,  that  on  &z;c.,  at  said  committee  of 
Wenham,  he  and  the  plaintiff  being  seised  in  fee,  and  as  tenants  in  ^®  Supreme 
comnion,  among  other  estate,  of  a  tract  of  land  containing  ten  acres, 
called  Gilbert's  field,  situated  in  said  W.,  and  bounded  &c.,  includ- 
ing said  close  called  No  1.,  described  in  the  said  declaration,  he 
the  said  D.  did  petition  the  justices  of  the  Supreme  Judicial  Court, 
begun  and  holden  at  &^c.,  on  &c.,  praying  that  his  moiety  of  the 
said  tract  of  land,  among  other  estate,  might  be  set  off  and  assigned 
to  him,  to  hold  in  severalty  :    whereupon,  due  notice  being  given  to 
all  concerned,  partition  ordered^  and  regular  proceedings  had  in  the 
said  court,  three  freeholders  in  the  said  county,  being  duly  appoint- 
ed a  committee  by  the  same  Court,  and  empowered  to  make  par- 
tition accordingly,  and  being  duly  sworn  for  that  purpose,  and  having 


Wat*.  notified   &I1  concerned  to  be   present,  if  they  saw  cause,  at  dte 

making  of  said  partition,  did  make  partition,  and  at  the  said  court, 
begun  and  holdeo  at  &tc.,  on  &c.,  made  return  thereof  in  due  form 
oflaw,  and  therin  the  said  committee  set  off  and  assigned  to  ibe 
plainti^  in  sereralty,  the  said  lot  called  fio.  1.,  described  in  lus 
said  declaration,  and  bf  the  bounds  therein  named,  containing  &c. 
acres,  for  and  as  bis  moiety  of  the  said  field  ;  and  also  in  the  said 
partition  and  return,  the  said  committee  did  set  off  and  assign  to  the 
said  D.,  in  severalty,  the  residue  of  the  said  field,  for  and  as  hb 
moiety  thereof,  which  moiety  so  assigned  to  him  contained  Stc. 
acres,  bounded  &c.,  and  called  No.  3. ;  in  which  partition  and  return 
ihere  was  a  saving  and  pronsion  made,  dial  the  said  D.,  his  heirs 
and  assigns  forever,,  proprietors  or  occupiers  of  said  lot  or  moiety 
called  No.  2.,  have  liberty  to  pass  and  repass,  on  foot  and  with 
horses,  cattle,  and  carriages,  from  the  said  common  and  public  Vi^i- 
way  into,  through,  and  over  the  said  lot  or  moiety  called  No  1.,  to 
said  lot  or  moieiy  called  No.  -.,  and  tbence  back  to  said  highway, 
at  all  times,  so  far  as  might  be  necessary  for  enjoying  and  impror- 
ing  said  lot  or  moieiy  called  No.  2. ;  which  said  partition  and  re- 
turn being  read  and  understood  by  the  said  court,  it  was  considered 
by  the  said  Court,  that  the  same  be  accepted  and  recorded  as  the 
law  directs,  and  that  the  petitioner  Uiereafter  have  and  hold  his  said 
share  in  severalty  accordingly.  And  the  said  D.  further  says,  that 
in  pur5uan(ie  of  the  said  partition  ordered,  made,  and  confirmed  as 
aforesaid,  he  became  seised  in  fee,  and  possessed  of  the  said  lot 
or  moieiy  called  No.  2.,  with  the  privileges  and  appurtenances 
thereto  belonging,  and  ever  since  hath  been,  and  now  is,  so  seised 
and  possessed  ;  and  that  on  the  several  days  and  times,  on  which 
the  said  trespass  is  supposed  by  the  plaintiff  to  have  been  comnut- 
■  led,  a  way,  to  pass  ana  r^ais,  at  all  times,  on  fool,  and  with  horses, 
cattle,  ^nd  carriages,  from  said  highway  into,  through,  and  over  smd 
lot  or  moiety  called  No.  1.,  to  said  lot  or  mf»ety  called  No.  2., 
ihence  back  to  said  highway,  and  in  the  place  where  the  said  Ires- 
pass  is  above  supposed,  was  necessary  for  enjoying  and  improving  the 
game  lot  or  moiety  called  No.  2. ;  and  that  the  -  said  D.  did,  at  the 
said  several  days  and  times  on  t^ich  &ic.,  accordingly  use  said  way, 
on  foot  and  with  horses,  cattle,  tnd  carriages,  as  he  lawfully  might 
do ;  and  in  so  doing  necessarily  trod  down  a  litde  of  the  plaintiff's 
grass,  and  took  down  his  bars  on  said  way,  inclosing  his  said  close, 
in  order  to  pass  In  said  way,  and  always  in  passing  said  bars  put 
them  up  immediately  as  they  ought  to  be,  in  all  which  doing  as  little 
damage  as  possible,  and  all  which  the  said  D.  had  a  right  to  do; 
and  all  whicD  is  the  said  residue  of  said  trespass  a}>ove  supposed, 
and  no  more  than  was  necessary  for  enjoying  and  improving  the 
said  lot  or  moiety  called  No.  3. ;  and  tfais  be  is  ready  to  verify : 
Wherefore,  «ic.  N.  Dane. 

g^ty.  Plea.     As  to  the  force  and  arms  8ic.,  not  guil^. 

S.   Thatdft.         And  as  to  the  residue  of  the  trespass  in  the  same  declaration  al- 

*?^|5^_'    leged,  the  said  D.  says,  that  the  plaintiff,  (actio  tion,)  because  he 

uiduie  lociu    says,  that  at  the  said  time  when  &a:.,  he  the  said  D.  was  a  sur- 

io  quo  being  '  veyor  of  the  highways  ia  said  G.,  duly  chosen  and  qualified,  and 

«m°he'ienk^  that  the  said  place  where  &c.,  is  p«n  of  a  town-way,  leading  from 

•dllke. 
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&c.,  to  be.,  in  said  G.,  and  was  within  the  limits  and  divisions  of  Wati. 
the  highways  and  town-ways,  in  said  6.,  by  the  selectmen  thereof 
to  the  said  D.,  as  surveyor  as  aforesaid,  duly  assigned  and  appoint- 
ed for  repair  and  amendment,  and  because  the  said  town-way, 
within  the  limits  aforesaid,  was  out  of  repair,  obstructed,  and  in- 
cumbered, he  the  said  D.,  at  the  said  time  when  &c.,  as  surveyor 
as  aforesaid,  entered  into  the  said  place  where  &c.,  and  the  soil 
thereof  with  ploughs,  cattle,  spades,  and  shovels,  tore  up,  subverted, 
and  carried  away,  to  repair  the  same  way,  within  the  limits  afore- . 
said,  and  eight  rods  of  fence,  then  standing  thereon,  and  being  an 
incumbrance  and  nuisance  thereto,  took  down,  removed,  and  car- 
ried away,  as  he  well  and  lawfully  mi^ht,  which  is  the  residue  of  the 
trespass  aforesaid  ;.^andy  this  &c.  :.  Wherefore,;8ic.       J.  Story. 

Replication.     And  as  to  the  plea  of  the  said  D.,  as  to  the  resi-  Replication, 
due  of  the  trespass  aforesaid,  above  pleaded,  the  said  plaintiff  says,  Deiojuria  sua 
(precludi  noriy)  because  he  says,  that  the  said  D.  of  his  own  wrong  SJ^erae  ttS  * 
committed  the  residue  of  the  trespass  aforesaid ;    without  this,  that  the  place 
the  said  place  where  inc.,  at  the  said  time  when  &c.,  was  part  of  a  ^^'^  &c.wa» 
town-way,  as  the  said  D.  in  his  said*plea  hath  alleged  ;  and  this  &c. :       '"^''^y- 
Wherefore,  &c. 

Rejoinder.      And  the  said  D.,  as  before,  says,  that  the  said  Rejoinder, 
place  where  fee.,  at  the  said  time  when  &c.,  was  part  of  a  town-  ^eme  ^^ 
way,  as  the  said  D.  hath  above  alleged ;   and  of  this  he  puts  him. 
self  ^c. 


NOTES  ON  PLEADINGS  OF  WAYS. 

« 

In  pleading  a  highway  it  is  not  necessary  to  allege,  that  it  has  been 
80  from  time  immemorial ;  it  is  sufficient  to  allege  it  to  be  a  common, 
public  highway.  And  therefore,  where  a  plea  stated,  <'  that  before 
and  at  the  time  when  &.c.,  there  was,  and  of  right  ought  to  have 
been,  a  certain  common  public  highway,  leading  &.c.,  for  all  the  liege 
subjects  &rC.  to  go,  return,  pass,  and  repass,  on  foot  and  on  horse- 
back, and  with  their  cattle  and  carriages,  at  all  times  of  the  year ; " 
on  demurrer  it  was  adjudged  good.  Aspindall  v.  Broum,  3  T.  R. 
265.  It  does  not  seem  necessary  to  state  in  an  indictment  or  pre- 
sentment, or  a  plea  justifying  a  trespass  because  the  place  is  a  high- 
way, that  the  highway  leads  from  one  place  to  another,  for  the  high- 
ways have  no  other  bounds  but  the  sea ;  therefore,  if  the  terminus  a 
quo  and  the  terminus  ad  quern  are  omitted,  it  will  be  good.  Latch. 
183;  Palm.  389;  2  Roll.  Rep.  412;  1  Str.  44;  10  Mod.  382;  S.C. 
Rouse  V.  Borden,  1  Hen.  BI.  351 ;  And.  15.  In  which  last  case, 
Lee  C.  J.  said,  that  the  objection,  ''  that  the  river  T.,  where  the 
nuisance  was  committed,  being  a  highway,  the  terminus  a  quo  and  the 
terminus  ad  quern,  ought  to  have  been  set  out,  has  been  given  up,  and 
not  without  reason ;  for  it  was  overruled  in  the  case  of  The  King  v. 
Hammond^  which  was  an  indictment  for  a  nuisance  in  a  street,  and  it  was 
objected,  that  there  was  no  description  of  the  highway  mentioning  the 
terminus  a  quo  and  the  terminus  ad  quern;  and  1  Roll.  Rep.  was 
cited  in  support  of  the  objection  ;  but  the  Court  held,  that  it  was  not 
necessary,  because  highways  have  no  bounds ;  and  Parker  C.  J.  cited 
The  King  v.  Thompson^  10  Will.  3,  where  it  was  so  determined." 
And  though  Hawkins  (1  PI.  C.  c.  76,  ^  66.)  says,  that  it  is  safest  to 
show  both  the  place /rom  which,  and  also  the  place  to  which  the  way 
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Wats.  supposed  to  be  out  of  repair  leads,  yet,  he  says,  exceptions  for  the 

defect  have  sometimes  been  disallowed ;  and  probably  he  was  not 
aware  of  the  above  cases  cited  in  And.  145.  See  2  Saund.  158,  c, 
note  6.  But  in  private  ways  it  is  different.  For  the  plaintiff  in  an 
action  for  disturbance  in  a  right  of  way,  and  the  defendant  in  justifi- 
cation in  trespass  by  plea  o^  a. private  way^  must  show  the  terminus  a  quo^ 
and  the  terminus  ad  quern.  1  Brown.  60 ;  Yelv.  264 ;  1  Hen.  Bl.  351, 
So  the  kind  of  way  should  be  stated,  whether  a  cart-way,  horse-way, 
or  foot-way.  Yeh.  164 ;  1  Brown,  216.  And  that  it  is  a  way  for 
men,  horses,  and  carriages,  with  proper  certainty ;  for  if  he  claims 
inofft  equestrem  et  pedestrem  for  carriages,  without  saying  and  for  car- 
riages, it  is  bad.  3  Leo.  13.  So  the  termini  should  be  allied  with 
sufficient  certainty  ;  for  to  say,  a  way  that  goes  from  B.  (o  a  rectory, 
is  bad,  without  showing  where  the  rectory  is.  2  Leo.  10.  So,  that 
it  goes  from  B.  to  a  close  adjoining  a  messuage  in  B.,  without  saying 
•  in  what  parish  the  close  adjoining  is,  is  bad  ;  for  perhaps  the  close  is 
not  in  B.  Lut.  1628.  So,  that  he  is  seised  of  B.,  and  has  a  way 
through  the  close  of  the  plaintiff  to  the  Thames,  is  bad  ;  for  he  ought 
to  say,  that  he  has  a  way  from  B.  through  the  close  &c.  to  the 
Thames.  Mod.  Ca.  3.  See  Com.  Dig.  Action  on  the  Case  for  Dis- 
turhance^  (B.  1.)  Chimin,  (D.  2.)  But  it  should  seem,  "that  the 
intermediate  ^aces,  either  before  the  entrance  into  a  field  in  which 
&C.,  or  at  the  exit  out  of  it,  before  you  reach  the  terminus  ad  quem, 
are  immaterial,  at  least  in  high-ways.  So  it  is  said  in  1  Vent  13,  that 
it  is  sufficient  to  state  the  places  from  which  and  to  which  the  way 
leads,  though  the  mesne  passages  should  be  mistaken.  It  would  be 
productive  of  infinite  mischief  and  uncertainty,  to  require  an  exact 
description  of  the  line  of  the  way,  to  say  that  it  went  so  many  yards 
north,  then  turned  to  the  west,  and  then  to  the  east,  in  that  irr^ular 
manner.  Such  justifications  as  these  would  then  be -clogged  with 
insuperable  difficulties  in  point  of  proof,  ahd  it  would  be  wholly  un- 
necessary ;  the  usage  defines  the  way."  See  the  opinion  of  Gou^d  J., 
in  case  of  a  highway.  Rouse  v.  Bardin,  1  Hen.  Bl.  55<i.  And  ac- 
cording to  his  opinion,  it  was  in  that  case  decided,  that  a  description 
of  the  way,  "  in,  through,  and  over,  and  along  the  locus  in  quo  unto  " 
a  certain  other  highway,  leading  from  &c.,  was  well  supported  by 
evidence,  that  the  way  in  question  led  from  the  terminus  a  quo  to  a 
different  way  called  £.,  and  along  thai  way*  into  the  latter  highway, 
the  terminus  ad  quern.  But  a  claim  of  a  prescriptive  right  of  way, 
*  from   A.,  over  the  defendanf^s  close,  unto  ,2>.,  is  not-  supported  by 

proof,  that  a  close  called  C,  over  which  the  way  once  led,  and  which 
adjoins  to  D.,  was  formerly  possessed  by  the  owner  of  the  close  A., 
and  was  by  him  conveyed  in  fee  to  another,  without  reserving  the 
right  of  way ;  for  thereby  it  appears,  that  the  prescriptive  right  of  way 
does  not,  as  claimed,  extend  unto  2>.,  but  stops  short  at  C. ;  and  the 
conveyance  of  the  close  C,  without  reserving  the  way,  extinguished, 
or  at  least  suspended,  the  right  as  claimed.  And  Lord  Kenyon  in 
this  case,  which  was  for  disturbance  of  way,  said,  "  the  defendant 
may  perhaps  still  have  a  prescriptive  right  of  way  over  the  defend- 
ant's close,  towards^  but  certainly  not  unto  D.  I  have  been  consid- 
ering, whether,  if  the  right  had  been  so  stated,  it  might  not  have  been 
supported ;  for  any  easement  may  be  claimed  by  prescription,  in  the 
same  manner  as  it  might  have  been  holden  by  grant.  Now  if  there 
were  several  closes  belonging  to  different  owners,  lying  between  the 
two  termini,  a  grant  of  a  right  of  way  over  each  might  have  been  ob- 
tained from  the  severaT  owners  at  different  times.    But  the  manner 
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in  which  this  pre8cri{>tioii  is  pleaded,  precludes  any  assi  i 
that  consideratiofi,  supposing  it  well  founded."  And  Gi : 
that  *'  this  was  claimed  in  the'  declaration,  as  one  entire  [ 
right  of  way  from  one  of  the  termini  to  the  other,  and  as  t 
ance  of  part  of  the  land,  over  which  the  way  led,  by  the  o  * 
close,  in  respect  of  which  it  was  claimed,  without  reserving  ! 
tinguished  the  prescription,  at  least  as  to  that  part,  it  cons< 
tinguished  the  prescriptive  right,  as  claimed  in  the  declaratic  i 
V.  Rattray,  1  East  Rep.  377,  380,  381.  But  where  th  • 
is  possessed  of  an  intermediate  close,  and  prescribes  for 
several  closes,  the  prescription  of  a  way  for  the  whole  len ; 
As  in  Jackson  v.  Shillits,  cited  1  East  Rep.  381,  to  Tre ! 
claus.  the  defendant  in  his  plea  prescribed  for  an  occi  ] 
from  his  own  close,  "  unto,  through,  aiid  over*'  the  said  sc } 
in  which  '&c.,  ^*to  and  tinto'*  a*  certain  highway  &/C. , 
thence  back  again  unto  the  said  close  of  the  defendant.  < 
before  Lord  Kenyon  it  appeared,  that  one  out  of  the  sc  ^ 
vening  closes  was  in  possession  of  the  defendant  himsel  I 
lordship  thought  negatived  the  prescription,  and  the  plaint;  I 
a  verdict ;  but  on  application  to  C.  B.  a  new  trial  was  j 
which  the  defendant  afterwards  obtained  a  verdicts  Here 
ant  had  in  fact  a  right  to  go  the  whole  line  of  way  from  i 
minus  to  the  other,  which  differed  it,  in  Lord  Kenyon's  o;  i 
the  case  of  Wright  v.  Rattray ;  for  in  that  the  plaintiff*  1 1 
right,  for  his  prescriptive  right  stopped  short  of  D.,  unto  m 
claimed  in  the  declaration.  In  Sloman  y.  West,  Palm.  3: 
R.  397,  Doddridge  J.  puts  this  case ;  "  if  a  man  have  a  :' 
from  his  house  to  the  church,  and  the  close  next  to  his 
which  the  way  leads,  is  his  own,  he  cannot  prescribe  fbi 
way  over  his  own  lands.  But  Ley  C.  J.,  and  iChamberlaiii 
for  then  all  ways  over  common  fields  would  be  destroyed 
said,  a  general  prescription  appliqd  only  to  the  land  of  ot  i 
dridge  observed,  it  might  be  otherwise,  where  the  way  wai 
Cited,  1  East  380,  and  the  opinion  of  Doddridge  again! 
Judges  approved  by  Lord  Kenyon. 
• 

10.  By  Bail. 

Plea.  And  the  said  D.,  and  E.,  and  H.,  '^  as  to  tti 
and  entering  the  said  messuage  or  dwelling-house,  and. 
noise  and  disturbance  tlierein,  and  staying  and  continuing 
messuage  or  dwelling-house  &c.,  for  a  short  space  of  ti 
for  the  space  of  one  hour,  part  of  the  said  time  in  said 
mentioned  &c.,  {actio  nan,)  because  they  say,  that  one 
commenced  a  certain  action  or  suit  against  one  B.  B., 
F.  F.,  in  the  Court  of  &c.  here,  to  wit,  at  Westminste 
in  a  certain  plea  of  Trespass  on  the  Case  upon  prom 
damages  of  the  said  A.  A.  of  £280,  &c.  And  the  said 
further  say,  that  after  the  commencement  of  the  said  ac 
and  while  tlie  same  w^s  depending  in  the  said  court  hei 
fore  the  said  time  when  inc.,  in  the  said  declaration  m< 
twV,  in  Easter  Term,  in  the  year  &c.,  they  the  said  D.  ai 
before  G.  G.,  and  his  companions,  then  his  majesty's  jus 
bench  here,  to  wity  at  &c.,  {ind  then  and  there  accorc 
became  bail  for  the  said  B.  B.,  in  the  said  action  or  suit 
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Bt  bail.  said  dependiog  in  the  said  court  here,  by  then  and  there  enterit^ 
into  a  recognizance  to  the  said  A.  A.,  whereby  ihe  said  D.  and  E. 
did  severally  acknowledge  to  owe  unto  the  said  A.  A,  the  sum  of 
£280  each,  lo  be  levied  upon  their  several  goods  snd  chaliels,  laods 
and  tenemeots,  upon  condition,  that  if  the  said  B.  B.  should  be 
condemned  in  the  said  action,  he  should  nay  ihe  condemnation 
money,  or  render  himself  a  prisoner  to  ihc  Fleet  for  the  same,  nod  ■ 
if  he  should  fail  so  to  do,  they  the  said  D.  and  E.  did  undertake 
to  do  it  for  bim.  Aod  the  said  D.  and  E.  further  say,  that  after 
they  the  said  D.  and  E,  had  so  as  aforesaid  entered  into  the  said 
recognizance,  whilst  Ihe  said  recognizance  remained  in  due  force, 
and  whilst  the  aforesaid  action  or  suit  was  depending  in  tbe  said 
court  here,  to  tvit,  at  the  said  time  when  &:c.,  in  ihe  said  declara- 
tion mentioned,  the  said  B.  B.  used,  octvpied,  and  resided  in,  the 
said  messuage  or  dweUing-hovse  of  the  plaintiff,  in  tbe  said  dechra- 
tion  mentioned,  in  which  Slc.,  and  whilst  the  said  B,  B.  used,  oau- 
pled,  and  resided  in,  the  said  messuage  or  dweUing-house  of  the 
plaintiff,  in  said  declaration  mentioned,  in  which  &c.,  they  the  said 
D.  and  E.,  as  bail  of  and  for  tbe  said  B.  B.  as  aforesaid,  and  (be 
said  H.  in  aid  and  assistance  of  them  the  said  D.  and  E.,  and  at 
their  request,  at  the  said  time  when  &£.,  in  ihe  said  declaratioa 
menlioned,  broke  and  entered  into  the  said  messuage  or  dwetling- 
house  of  the  plaintiff,  in  the  said  declaration  menlioned,  in  which  tc, 
(a)  See  6  Co.  6^  the  outer  door  thereof  heing  then  open,  (a)  in  order  to  seek  for, 
91b.,  Se-  Qn^^  j^  there  found,  to  apprehend  and  take,  the  said  B.  B.  in  the 
and'^i^B  T,""'  '""^  messuage  or  dwellir^-house  of  ihe  plaintiff,  lo  surrender  him  to 
Gansel,  Cowp.  the  said  prison  of  the  Fleet  tn  discharge  of  themselves  the  said  O. 
'■  and  E.from  the  said  recognizance- by  them  entered  into  as  rforseaid, 

as  I  hey  lawfully  might  lor   the  cause  aforesaid;"   and  tbis,   &c. 
Wherefore,  &c.     2  H.  B!.  120.     • 

Note. — To  (liis  plea  there  was  a  general  demurrer,  aod  It  was  objected, 
that  iL  did  not  appear  Ihal  tbe  defendanla  were  in  a  Bitualioo  to  justifj  Iha 
taking-  orB.  £.,  (he  principal,  in  anj  place,  and  that  the;  had  no  rig-ht  to 
take  him  in  the  plaintiff's  houee;  thai  it  did  not  appear  by  the  plea  (hat 
tbe  principal  was  delivered  to  tbe  bail,  tu  bail  tj  the  Court,  and  that  tha 
difference  betneen  bail  and  mainprtze  wag  esaential ;  (bat  it  did  not  appear, 
nor  irns  averred,  Ibat  tbe  principal  was  in  tbe  plaintiff's  bouse  at  the  time 
when  &c.,  Cro.  Eiiz.,  8T6 ;  and  that  an  eotrj  could  not  be  jastified  merely- 
because  11  was  stated  that  the  principal  laeii,  occupied,  and  ren4td  in,  the 
house,  these  being  vague  and  equivocal  terms,  and  which  might  even  be 
applied  lo  a  servant  or  viaitaut.  But  the  Court  nere  of  opinion  that  the 
plea  wBH  good,  both  in  form  and  substance,  and  (bat  the  bail  had  a  right  to 
go  into  the  bouse  of  their  principal  ns  much  as  he  himself  has ;  they  have  a 
right  to  be  constantly  with  him,  and  to  entur  when  they  please  to  lake  bim. 
Sketrt  V.  Brookt,  2  Hen,  BL  120, 122. 

Tbe  pleading  in  this  case  is  not  strictly  applicable  to  Massacbusetts. 
For  here  (here  is  no  jiutifving  bail.  Tbe  bail  below,  (as  it  is  termed  In 
"England,]  is  tbe  only  baifihat  is  taken;  and  the  bail  bond  is  taken  "  for 
the  appearance  of  <be  parly  to  answer  the  suit,  and  to  »bido  (he  onler  and 
judgment  of  Ibe  Court  thereon."  See  Statute- 1784,  chapter  10,  section 
1.  By  the  same  act,  "  (lie  bail  may,  at  any  lime  before  final  judgment 
upon  (he  original  suit,  bring  [he  principal  into  Court,  and  deliver  him  iolo 
the  custody  iherenf,  and  be  (bereby  discharged  of  tbeir  suretyship."  And 
the  process  against  the  bail,  by  tbe  same  Act,  is  icire/acui»;  and  if  tbe  bail, 
at  any  time  before  final  judgment  upon  the  »eire  Jatia;  shall  bring  their 
principal  into  Court,  and  there  deliver  him  to  Ihe  order  of  the  Court,  and 
shall  pay   the  costs  which  hare  arisen  upon  the  scire  fadas,  then  the  bail 
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shall  be  diBcharged,  and  the  priacipal  shall  remaiQ  30*  days  after  the  sur-  Bt  bail. 
render,  to  be  taken  in  execution  by  the  creditor.    Sect.  2, 

It  is  apprehended,  in  most  other  respects,  the  general  law  respecting  bail 
is  the  same  here  as  in  England ;  and  the  principles  decided  ia  the  above  case 
of  Skurs  V.  BrookM  seem  applicable  to  various  cases,  which  may  arise  in 
our  own  practice.     \Su  ante.  Scire  Facicu  againsi  bail^  p.  522.] 

II.  To  demand  Debt. 

Plea.     Not  guilty.  To  demjcnd 

And  for  further  plea  in  this  behalf,  as  to  the  breaking  and  entering  piea.    Not 
of  the  said  messuage,  kc.  &z;c.,  (actio  noriy)  because  he  says,  that  guilty  to  the 
the  said  plaintiff,  before  and  at  the  said  time  when  &c.,  in  the  said  de-  ^*»o^e- 
claration  mentioned,  to  vni^  on  &c.,  atfac,  was,  and  continually  from  ^-   That  plain- 
that  time  hitherto  hath  been,  and  still  is,  indebted  to  the  said  D.  in  ^^  toXfend- 
a  large  sura  of  money,  to  wk,  in  the  sum  of  &c.,  for  divers  goode,  am,  and  de- 
wares,  and  merchandises,  before  that  time  sold  by  the  said  D.  to  the  fendant  went 
said  plaintiff  at  his  special  instance  and  request ;  and  the  said  plaintiff  tiff's  house  lo 
being  so  indebted  to  the  said  D.,  the  said  D.  afterwards,  to  wii^  at  demand  his 
the  said  time  in  the  said  declaration  mentioned,  when  &c.,  peacea-  **®^*  ^^' 
bly  entered  the  said  messuage  or  dwelling-house  of  the  said  plaintiff 
in  the  said  declaration  mentioned,  by  the  door  thereof,  being  then 
and  there  open,  to  demand  and  receive  the  said  debt  from  the  said 
plaintiff,  then  being  in  the  said  messuage  or  dwelling-house,  and  then 
and  there  did  demand  the  same  from  the  same,  as  it  was  lawful  for 
faim  to  do  for  the  cause  aforesaid,  and  in  so  doing  the  said  D.  did 
necessarily  and  unavoidably  remain  and  continue,  and  make  a  little 
Doise  in  the  said  messuage  or  dwelling-house,  for  the  space  of  one 
quarter  of  an  hour,  parcel  of  the  said  space  of  time  in  the  said  de- 
claration mentioned,  the  said  plaintiff  being  in  the  said  messuage  or 
dwelling-house  during  all  the  time  aforesaid,  and  the  said  D.  during 
all  that  time  making  as  little  noise,  and  disturbing,  disquieting,  an- 
noying, and  incommoding  the  said  plaintiff,  as  little  as  he  the  said  D. 
possibly  could  on  that  occasion }  which  are  the  same  breaking  and 
entering  the  said  messuage  or  dwelling-house  in  tlie  said  declaration 
mentioned,  and  there  making  a  great  noise  and  disturbance  in  the 
said  messuage  or  dwelling-house,  and  remaining  and  continuing  there- 
in for  the  space  of  one  quarter  of  an  hour,  parcel  of  the  said  five 
hours  in  the  said  declaraUon  mentioned,  by  the  said  D»  above  sup-  ^ 
posed  to  be  done,  whereof  the  said  plaintiff  hath  above  thereof 
complained  against  him  the  said  D. ;  and  this,  &c. :  Wherefore,  Stc. 

S.  Lawrence. 

Replication.     And  the  said  plaintiff,  as- to  the  said  plea  of  the  RepiicaUon. 
said  D.  by  him  lastly  above  pleaded  in  bar,  as  to  the  breaking  and  ^®^  assign- 
entering  the  said  messuage,  &c.  &c.,  says,  {precludi  non^)  because  fendwit  en\e^ 
he  the  said  plaintiff  says,  that  he  sued  out  his  said  writ,  and  brought  ed  Uie  piain- 
his  said  suit  against  th6  said  D.,  not  only  for  the  trespasses  aforesaid  o^jfr^thnct  ** 
by  the  said  D.  in  his  said  plea  lastly  above  pleaded  in  bar  mentioned,  &c./than  was 
and  thereby  attempted  to  be  justified,  but  also  for  tliat  the  said  D.  necessary,  and 
on  8tc.,  with  force  dtid  arms,  broke  and  entered  the  said  messuage  J^^J^iJ^^"®'*  ^® 
or  dwelling-house  of  the  said  plaintiff  in  the  said  declaration  mentioned, 
and  then  and  there  made  a  great  noise  and  disturbance  in  the  said 
messuage  or  dwelling-house,  and  remained  and  continued  in  the  said- 


messuage  or  dweHing-house  for  the  said  space  of  time  in  the  stud 
declaration  mentioned,  at  otiier  and  difiercDt  times,  oa  other  occa- 
sions, and  in  a  greater  degree  than  was  necessary,  and  after  request 
and  notice  to  depart  from  the  said  messuage  or  dwelling-house,  to  mt, 
at  8u:.,  in  &lc.  ;  which  said  trespasses  so  above  new  assigned,  are 
oilier  and  diiTercnt  trespasses  than  the  trespasses  in  the  said  plea  of 
the  said  D.  by  him  lastly  above  pleaded  in  bar  mentioned,  and 
thereby  attempted  to  bo  justiGed :  Wherefore,  inasmuch  as  the  said 
D.  hail)  not  ns  yet  answered  the  said  trespasses  above  anew  as^aed, 
the  said  plainiiS*  prays  judgment,  and  his  damages  on  occaaou  of 
those  trespasses  so  above  anew  assigned,  to  bfi  adjudged  to  him. 

GtUBAM. 


Rejoinder  to  KEjomoER.  And  the  said  D.,  as  to  the  said  trespasses  by  the 
"^^l^'IbuU-  ^'''  plaintiff  above  newly  assigned,  saith,  that  he  is  not  guQ^  thereof, 
ty.  in  manner  and  form  as  the  said  plaintifi*  hath  above  thereof  complained 

against  him ;  and  of  this  he  puts  himself  upon  the  country. 
And  the  said  plaintiff  doth  the  like,  &«.     9  W^t.  d9. 

12.  Pleas  by  Officers. 
Bi  orncBBi.  Pu:a.  And  as  to  breaking  open  and  entering  the  said  warehouse, 
P1«*,  to  tres-  and  taking  and  carrying  away  the  said  ten  bbds.  of  salt,  the  said  D. 
put  ftn  break-  says,  [actw  non,)  because  he  says,  that  on  &c.,  at  &:c.,  the  said 
1d|  pLiDtiff'**  plaintJn  was  justly  indebted  to  the  said  D.  in  divers  sums  of  money, 
wuehaiue,  for  the  recovery  whereof  the  said  D.  afienvards  on  the  same  day 
"^'^P|"*  commenced  an  action,  and  duly  and  legally  purchased  a  wirt  erf  _ 
Twit,  The  atiachmeni  in  due  form  of  law  against  the  plainU^  out  of  the  oSce 
oScHT  pieadj  of  the  clerk  of  the  Court  of  Commoa  Pleas,  then  next  to  be  bolden 
ibl  Itoe^'d"'*  °'  *"'■'  "'''''°  ^^^  'o'  ^"i  county  of  &c.,  on  &«.,  directed  to  the 
feadiDt  pleads  sheriffof  said  county  of  &c.,  or  his  deputy,  the  tenor  of  which  said 
not  guilty  to  ill  writ  follows  in  these  words  and  figures,  to  tni,  Essex  n.  [recite  the 
«ceM^I!k-  ""'•']  Wi'^h  same  writ  afterwards,  on  8ic.,  was  delivered  to  A.  A., 
ingtbewsre-  v^bo  was  then,  and  ever  since  hath  been,  a  deputy-sheriff  for  the  said" 
hoiuB.tndcai-  county  of  &«.,  before  (hat  time  duly  and  legally  constituted,  sworn 
St^Sd  «  w  =°^  qualified  under  B.  B.,  Esq.,  then  and  a  long  time  before  and 
that,  juaiifiei  ever  since  sheriff  of  the  same  county,  to  be  by  him  the  same  A.  A, 
under  process  served  according  to  the  precept  thereof,  and  afterwards  on  the  same 
judnnem  tai  '^"^  ^^  ^^  ^'  ^*>  ^^^^&  possessed  of  the  same  writ,  did  repah-  to 

" -'        (he  said  wtirehouse  mentioned  in  the  plaintiff's  declaration,  which 

said  warehouse  was  then,  and  long  before  had  been,  and  ever  snce 
hath  been,  a  certain  building'  in  said  &x:.,  used  by  the  said  pJainiif 
for  the  sole  purpose  of  storing  goods,  and  never  was  a  dwelling-bouse, 
or  any  part  of  or  adjoining  to  any  dwelling-house,  and  the  door  of 
the  said  warehouse  being  then  open,  the  said  A.  A.,  as  he  lawfully 
might,  peaceably  entered  into  the  same,  and  then  and  there,  by  virtue 
of  and  m  obedience  to  the  said  writ,  did  attach  the  said  ten  hhds.  of 
salt  therein  found,  being  the  goods  and  estate  of  the  plaintiff,  and 
being  the  goods  and  chattels  mentioned  in  the  schedule  annexed  to 
the  plaintlff^s  declaration  aforesaid,  and  having.so  attached  the  same 
goods,  the  said  A.  A.,  did  by  the  said  plaintiff's  consent  leave  them 
in  said  warehouse,  there  to  remain  a  reasonable  time,  and  until  the 
said  A.  A.  could  remove  them  to  soma  coDvenieal  place  of  ssSefy 
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withm  the  said  county  ;  and  on  the  same  day  of  &c.,  the  said  A.  A.  Br  ofticers. 
made  return  of  the  same  writ  with  bis  doings  thereon  unto  the  same 
Court  in  the  words  and  figures  following,  to  mtf  [recite  the  return;']  and 
did  annex  a  schedule  of  the  same  goods  and  chattels  to  the  same 
writ-return.  And  the  said  D.  says,  the  said  A.  A.  did,  on  the  said 
day  of  suing  the  writ,  leave  a  summons  duly  had  out  with  said  writ 
at  the  said  plaintiff's  last  and  usual  place  of  abode  in  said  &z;c.,  as  the 
Ii|Lw  directed  5  and  the  said  A.  A.,  on  the  day  of  serving  the  writ, 
repaired  to  said  warehouse  for  the  sole  purpose  of  moving  said  salt  to 
a  place  of  safety  within  the  said  county,  so  by  him  attached,  and 
finding  the  door  of  the  said  warehouse  shut  and  locked  by  the  said 
plaintiff,  the  said  A.  A.  then  and  there  requested  him  to  open  the 
door  of  the  said  warehouse,  and  to  suffer  the  said  A.  A.  to  remove 
the  said  salt  as  aforesaid,  or  to  deliver  the  same  to  the  said  A.  A. 
but  the  plaintiff,  though  weU  knowing  the  said  A.  A.,  to  be  a  depu^- 
sheriff  as  aforesaid,  and  to  have  attached  the  same  goods  as  aforesaid, 
then  and  there  refused  to  open  the  door  of  said  warehouse,  or  to 
suffer  the  said  A.  A.  to  enter  therein  to  take  and  remove  the  said 
goods  as  aforesaid,  or  to  deliver  the  same  to  him  ;  whereupon  he 
dien  and  there  carefully,  and  with  as  litde  damage  as  might  be,  took 
off  the  lock  from  the  door  of  the  saiTie  warehouse,  and  opened  the 
same  door,  and  entered  into  the  same  warehouse,  and  there  finding 
the  said  goods,  commanded  the  said  D.  to  assist  the  said  A.  A.  to 
take  and  remove  them  to  a  place  of  safety  within  the  same  county, 
and  thereupon  the  said  D.,  in  obedience  to  the  command  of  the  siaid 
A.  A.,  and  as  his  assistant,  entered  into  the  said  warehouse,  the  door 
thereof  being  opened  as  aforesaid,  and  thereupon  the  said  A.  A.  with 
the  said  D.,  by  the  command  of  and  as  the  assistant  of  the  said  A.  A., 
did  remove  the  same  goods  to  a  place  of  safety  in  the  said  county, 
to  witj  in  &;c.y  and  there  kept  them  in  the  custody  of  the  said  A.  A. 
until  the  day  of  &c.,  (day  of  sale  ;)  and  at  the  said  Court  holden  at  said 
tz/c.f  on  &c.,  the  said  D.  duly  entered  his  said  action  against  the  said 
plaintiff,  and  thereupon  such  proceedings  were  duly  had  that  the  said 
D*,  by  the  consideration  of  the  justices  of  the  same  Court,  recovered 
judgment  against  the  plaintiff  for  the  sum  of  &c.  damages,  and  costs 
of  suit  taxed  at  &;cw,  as  by  the  record  thereof  in  the  same  Court 
remabing  appears ;  and  afterwards,  on  &c.  a  writ  of  execution  upon 
the  same  judgment  and  to  satisfy  the'  same,  was  duly  issued  from 
the  blerk's  office  of  the  same  Court,  in  the  manner  and  form  pre- 
scribed by  law,  and  on  the  same  day  at  %lc.  aforesaid,  was  delivered 
to  the  said  A*  A.  to  be  executed  by  him  according  to  law ;  and  after- 
wards, on  &;c.,  at  8z;c.,  the  said  A.  A.,  in  obedience  to  the  said  writ 
of  execution,  and  the  precept  thereof,  and  for  satisfying  unto  said  D. 
the  sa3d  several  sums  m  the  said  writ  of  execution  mentioned,  and  to 
satisfy  his  the  said  A.  A.'s  fees,  did  expose  the  same  goods  and 
chattels  to  sale  at  public  auction,'  having  first  given  due  notice  thereof, 
and  the  same  goods  were  then  and  there  sold  to  C.  C,  being  the 
highest  bidder,  for  the  sum  of  &c.,  with  which  sum  the  said  A.  A. 
satisfied  the  charges  of  sale,  being  &c.,  and  his  own  lawful  fees  being 
&c«,  and  with  the  residue  of  said  sum  of  &dc.,  the  said  execution  in 
part,  to  mtf  &;c.,  paid  to  said  D.,  and  the  said  A.  A.  duly  returned 
the  same  writ  of  execution  satisfied  in  part,  to  u^,  for  &cc.,  and  not 
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Br  orricKRs.  satisfied  for  the  residue  thereof,  as  by  the  same  writ  of  execution, 
and  the  record  thereof  in^the  said  clerk's  office  of  the  said  Court  re- 
inaiuing  appears ;  all  which  acts  and  proceedings  of  the  said  A.  A. 
and  D.  respectively  were  lawful ;  which  is  the  same  breaking  and 
entering  the  said  warehouse,  and  taking  and  carrying  away  the  said 
salt,  whereof  the  plaintiff  in  his  declaration  aforesaid  comjplains;  and 
this  the  said  D.  is  ready  to  verify  :  Wherefore  he  prays  judgment  if 
the  said  plaintiff  ought  to  have  [and  maintain  his  said  action  against 
him,  and  for  his  costs.  N.  Dane. 

Replication.  And  the  plaintiff,  as  to  the  said  breaking  and 
entering  the  said  warehouse,  and  taking  and  carrying  away  the  said 
salt,  says,  {predudi  nouy)  because  he  says,  the  said  D.,  on  the  day 
and  year  mentioned  in  the  said  plaintiff's  declaration  aforesaid,  at 
be.  aforesaid,  with  force  and  arms,  and  of  his  own  wrong,  and 
without  any  such  cause  by  him  in  pleading  alleged,  broke  and  entered 
the  said  plaintiff's  said  warehouse,  there  situated  in  said  &c.,  and 
being  then  and  there  so  entered,  the  said  D.  with  force  and  arms  as 
aforesaid,  took  and  carried  away  the  said  salt  of  the  plaintiff  mentioned 
in  the  said  schedule  annexed  to  his  said  writ,  the  same  salt  being 
then  and  there  lodged  in  the  said  warehouse,  and  being  of  the  value 
of  &:c.,  in  the  same  schedule  set  torth,  in  manner  and  form  as  the 
said  plaintiff  hath  alleged  in  his  declaration  aforesaid ;  and  this  he 
prays  may  be  inquired  of  by  the  country.  Dod^e  v*  Hale  et  al., 
Essex,  1784.  W.  Pynchon. 

NoTx. — It  should  seem  that  this  general  replication  of  de  sua  injuria 
propria  is  not  a  proper  answer  to  the  plea,  for  the  plea  consists  partly  of 
matter  of  record,  which  should  be  traversed.  8.  Rep.  66  ;    2  Sannd.  294; 
Com.  Dig.  Plead.  (F.  20.)    [See  ante  page  517,  618.] 

Plea.  And  for  further  plea  in  this  behalf,  as  to  the  breaking 
and  entering  the  said  dwelling-house  in  the  said  first  count  of  the 
said  declaration  mentioned,  and  in  which  &x^.,  and  making  a*  great 
noise  and  disturbance  therein  &c.,  &c.,  (foUomng  the  wrky)  the 
said  D.,  by  leave  &c.,  says,  that  the  said  plaintiff,  [actio  fion,)  be- 
cause he  says,  that  he  the  said  D.,  before  the  said  time  when  &c., 
in  the  said  first  count  of  the  said  declaration  mentioned,  to  wity  at  a 
Court  &c.,  by  the  consideration  and  judgment  of  the  same  Court, 
recovered  against  the  said  plaintiff  twenty  dollars,  for  his  damages 
which  he  had  sustained,  as  well  by  reason  of  the  not  performing 
certain  promises  and  undertakings  then  lately  made  by  the  said, 
plaintiff  to  the  said  D.,  as  for  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended,  whereof  the  said  plaintiff  was  con- 
victed, as  by  the^ecord  and  proceedings  thereof  still  remaining  in  the 
said  Court,  to  wit,  at  &c.,  more  fully  appears.  And  the  said  D. 
in  fact  further  saith,  that  after  the  aforesaid  recovery,  and  before 
the  said  time  when  &c.,  to  mt,  on  fcc.,  he  the  said  D.  for  having 
execution  of  and  for  the  damages  aforesaid,  sued  and  prosecuted  out 
of  the  said  Court  &c.,  a  certain  writ  of*ic.,  directed  to  the  sheriff, 
that  he  should,  ^  (foUomng  the  writ :)  Which  said  writ  afterwards 
and  before  the  said  return  thereof,  and  also  before  the  said  time  on 
&c.,  at  &c.,  was  delivered  by  the  said  D.  to  A.  A.,  Esq.,  and  B.  B., 
Esq.,  then  and  from  thenceforth  until,  at,  and  after  the  said  time 
when  8z;c.,  sheriffi  of  &c.,  to  be  executed  in  due  form  of  law.     And 
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the  said  D.  further  saith,  that  before  and  at  the  said  time  when  &c.,  B 
divers  goods  and  chattels  of  the  said  plaintiff,  liable  to  be  taken  in 
execution  by  the  said  sheriff  under  and  by  virtue  of  the  said  writ, 
were  in  the  said  dwelling-house  in  the  said  declaration  mentioned, 
and  in  which  &c. ;  and  that  thereupon  by  virtue  of  the  said  writ, 
the  said  sheriff,  for  having  execution  thereof,  afterwards,  and  before 
the  return  of  the  said  writ,  to  wity  at  the  said  time  when  &£c.,  peaceably 
and  quietly  entered  into  the  said  dwelling-house  in  the  said  declara- 
tion mentioned,  and  in  which  &^c.,  by  the  outer  door  thereof,  the 
same  door  being  then  and  there  open,  as  it  was  lawful  for  him  to  do 
for  the  cause  aforesaid,  and  in  so  doing  the  said  sheriff  did  neces- 
sarily make  a  little  noise  and  disturbance  in  the  said  house,  and  did 
also  for  the  purpose  aforesaid  necessarily  and  unavoidably  stay  and 
continue  in  the  said  house,  making  and  continuing  such  last  mentioned 
noise  and  disturbance  therein  for  the  said  time  in  the  said  declaration 
in  that  respect  mentioned,  and  did  during  that  time,  by  means  of 
the  premises,  a  little  disturb  and  disquiet  the  said  plaintiff  in  his  quiet 
and  peaceable  possession  thereof,  doing  as  little  damage  as  he  pos- 
sibly could  on  that  occasion ;  which  are  the  same  &c. :  Wherefore 
Stc.,  if  &c.  N.  Grose. 

New  assignment.  And  the  said  plaintiff,  as  to  the  said  plea  of  Ne 
the  said  D.  by  him  lasdy  above  pleaded  in  bar,  as  to  the  breaking  ^^ 
and  entering  the  said  dwelling-house  in  the  said  first  count  of  the  said  ^^ 
declaration  mentioned,  and  in  which  &c.,  and  making  a  great  noise 
and  disturbance  therein,  {foUounng  the  writ^)  says,  {predvdi  non^) 
because  he  saith,  that  the  said  trespasses  committed  and  done  by  the 
said  D.  in  breaking  and  entering  the  said  dwelling-house  in  the  said 
first  count  of  the  said  declaration  mentioned  in  which  Uc,y  and 
making  a  great  noise  and  disturbance  therein  &;c.,  whereof  amongst 
the  several  other  trespasses  aforesaid  the  said  plaintiff  above  com- 
plained, and  for  which  and  the  said  other  trespasses  he  hath  sued 
out  his  original  writ  against  the  said  D.  and  the  said  A.  A.,  B.  B., 
and  C.  C,  were  dpne  and  committed  by  him  the  said  D.  otherwise 
and  at  another  time,  and  on  other  occasions,  and  for  other  purposes, 
than  those  in  the  same  plea  of  the  said  D.  in  that  behalf  above  men- 
tioned, and  are  other  and  different  trespasses  than  the  trespasses  in 
the  same  plea  of  the  said  D.  confessed  to  have  been  done  ;  and  this 
he  is  ready  to  verify  :  Wherefore,  inasmuch  as  the  said  D.  has  not 
answered  the  said  trespasses  herein  before  mentioned  new  assigned, 
the  said  plaintiff  prays  judgment,  and  his  damages  by  reason  of  the 
committing  the  same  trespasses  to  be  adjudged  to  him  &c. 

T.  Walker. 

Plea.     And  the  said  D.,  as  to  the  several  supposed  trespasses  Pies 
above  newly  assigned,  saith,  that  he  is  in  no  wise  guilty  thereof,  in  ^^^ 
manner  and  form  as  the  said  plaintiff  hath  above  in  that  behalf  alleged ; 
and  of  this  he  the  said  D.  puts  himself  upon  the  country,  &;c. 

And  for  a  further  plea  in  this  behalf,  as  to  the  said  several  sup-  2. 
posed  trespasses  above  newly  assigned,  the  said  D.,  by  leave  &c.,  Mceii 
according  to  the  form  &c.,  saith,  (actio  non,)  because  he  saith,  that 
he  the  said  D.,  at  the  said  time  when  hcj  above  newly  assigned, 
by  leave  and  license  to  the  said  plaintiff,  to  him  for  that  purpose  first 
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given  and  grantei),  committed  tho  said  several  trespasses  above  nevAv 

assjgaed,  as  he  lawfully  might  for  the  cause  last  aforesaid ;  and  this 

he  the  said  D.  is  ready  to  verify :  Wherefore  he  prays  JudgmeDt  if 

the  said  plaintiff  ought  to  have  tus  aforesaid  action  thereof  maintained 

against  him  &c.  N.  Gbose. 

SapKcatiMi.  Rcpmcation.     And  the  said  plaintiff,  as  to  the  said  plea  of  the 

Denying  (he     said  D.  by  bim  lasdy  above  pleaded  in  bar  to  the  said  tre^usses 

^re  uid  u-     above  newly  assigned,  says,  that  he,  by  reason  of  any  thing  in  the 

said  last  mentioaed  plea  of  the  said  D.  contained,  ought  not  to  be 

barred  from  having  and.  maintaining  bis  aforesaid  action  against  bim, 

-    because  he  says,  that  he  the  said  plaintiff  did  oot  dve  and  grant  any 

such  leave  and  license  to  the  said  D.  as  the  said  D.  hath  in  bis  said 

last  meniioned  plea  above  alleged ;   and  this  he  the  said  plaintiff 

prays  may  he  inquired  of  by  the  country,  &c     9  Went  23,  24. 

S.  LlWRENCE. 

FlM.  llittthe      Plea.     And  for  further  plea  in  this  behalf,  as  to  &c.,  (actio  son,) 

•**'»?^™^  because  they  say,  that  thfe  said  D.,  before  the  said  time  when  die 

entered  to  levy  Said  supposed  trespass  in  the  introductory  part  of  this  plea  mentioDed 

nodectwiitof  was  committed,  to  wit,  at  a  Court  he.,  by  the  consideration  of  the 

**^ ^"'nt  n-  ^'^^  Court,  recovered  against  one  A.  A.  thirty  dollars,  which  in  and 

cove^iD  »•   by  the  slid  Court  was  then  and  there  adjudged  to  the  said  D,  liir 

Kumpait  ■-        his  dami^es  which  he  had  sustained,  as  well  by  reason  of  the  not 

^na^oo^'^  perfotmine  of  cert^n  promises  and  undertakings  then  lately  made  by 

were  in  the      the  said  A.  A.  to  the  said  D.,  as  for  his  costs  and  chaises  by  him 

•"""«■  about  his  suit  in  that  behalf  expended,   whereof  said  A.  A.  was 

convicted,  as  by  the  record  and  proceedings  thereof  still  remaining 

in  the  said  Court  here  more  fully  appears.     And  tbe  said  D.  and  £, 

in  fact  further  say,  that  after  the  aforesaid  recovery,  and  before  the 

said  time  when  &c.,  to  vU,  on  Sic.,  he  the  said  D.,  for  having 

execution  of  end  for  the  damages  aforesaid,  sued  and  prosecuted  out 

of  the  said  Court  a  certain  writ  of  &c.,  directed  to  the  sheriff  of  inc. ; 

wfoich  said  writ  afterwards,  and  before  the  return  thereof,  and  also 

before  the  said  time  when  8z£.,  to  toit,  on  he.,  afrbc.,  vras  delivered 

by  die  said  D.  to  B.  R,  Esq.,  who  then  and  from  thenceforth  until, 

at,  and  after  tbe  said  time  when  8zc.,  was  sheriffof&c,  to  he  executed 

in  due  form  of  law;  by  virtue  of  which  said  writ,  the  said  B.  B., 

Esq.,  so  b<MDg  sheriff' of  he.,  afterwards,  and  before  the  return  of 

the  said  writ,  and  also  before  the  said  lime  when  he.,  to  tcU,  ou  &c., 

last  aforesaid,  for  having  execution  of  his  said  writ,  made  bis  warrant 

in  wridng,  sealed  with  the  seal  of  his  office  of  sheriff  and  then  and 

there  directed  the  said  warrant  to  the  said  C.  C,  he  tbe  said  C.  C. 

then  and  there  being  one  of  the  baili£&  of  the  said  ^eriff  and  by  tbe 

said  warrant  then  and  there  commanded  him  the  said  C.  C,  as  such 

bailiff  as  aforesaid  he.  (according  to  the  writ.)     And  the  said  D.  and 

£.  in  fact  say,  that  before  and  at  the  said  dme  when  Sic.,  divets 

goods  and  chattels  of  tbe  said  A.  A.,  Jiable  to  be  taken  in  execution 

by  the  said  sheriff,  under  and  by  virtue  of  the  said  writ,  were  in  ^ 

said  dwelling-house  in  die  said  declaration  menuoued,  and  in  which 

Sic.  ;  and  that  thereupon,  by  virtue  of  said  warrant  lo  the  said  C.  C, 

oo  the  said  warrant  as  albresaid,  and  in  order  to  have  execution 

thereof,  the  said  C.  C,  as  such  bailiff  as  aforesaid,  and  Ibe  said  D., 

'  in  his  aid  and  asiUBtance,  and  faf  his  command,  afterwards,  and  befbie 
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the  return  of  the  said  writ,  to'unt,  at  the  said  time  when  &c.,  peacea-  Bt  c  i 
bly  and  quietly  entered  into  the  said  dwelling-house  in  the  said  dec- 
laration mentioned,  and  in  which  &c.,  by  the  outer  door  thereof, 
the  same  being  then  and  there  open,  to  seize  and  take  in  execution 
the  said  goods  and  chattels  of  the  said  A.  A.,  so  tiierein  being  as 
aforesaid,  under  and  by  virtue  of  the  aforesaid  warrant,  as  it  was  . 
lawful  for  them  to  do  for  the  cause  aforesaid,  and  in  so  doing,  they 
the  said  D.  and  E.  did  necessarily  and  unavoidably  make  a  little  noise 
and  disturbance  in  the  said  house,  and  did  also  for  the  purpose 
aforesaid  necessarily  and  unavoidably  stay  and  continue  in  the  said 
house,  making  and  continuing  such  noise  and  disturbance  for  the 
said  time  in  the  said  declaration  in  that  respect  mentioned,  and  did 
during  that  time,  by  means  of  the  premises,  a  little  disturb  and'  dis- 
quiet the  said  plaintiff  in  the  quiet  and  peaceable  possession  thereof, 
doing  as  little  damage  as  they  possibly  could  on  that  occasion  ;  which 
are  the  same  trespasses  in  the  introductory  part  of  this  plea  mentioned, 
whereof  the  said  plaintiff  hath  above  complained  against  them;  and 
this  &Lc. :  Wherefore  Sec.,  if  &c.  W.  Fielding. 

Replication.     And  the  said  plaintiff,  as  to  the  said  plea  of  the  Repl> 
said  D.  and  E.,  by  them  lastly  above  pleaded  in  bar  as  to  Sec.,  ^™**^  | 
(predudi  non,)  because,  protesting  that  the  said  judgment  was  not  states  [ 
recovered,  and  that  the  said  writ  called  a  scire  facias  was  not  sued,  ^efen  I 
or  prosecuted,  or  delivered  for  execution,  and  that  the  said  warrant  ^^^^ ' 
was  not  thereupon  made  and  delivered  for  execution,  in  manner  and  tiff, 
form  as  in  that  plea  is  above  alleged,  nevertheless  the  said  plaintiff 
for  replication  in  this  behalf  says,  that  after  the  said  breaking  and 
entering  the  said  dwelling-house  in  the  said  declaration  mentioned, 
and  whilst  they  the  said  D.  and  E.  staid  and  continued  therein  as  in  the 
said  declaration  is  mentioned,  to  tmV,  at  the  said  several  times  when 
&;c.,  they  the  said  D.  and  E.  seized,  took  and  carried  away,  of  the 
goods  and  chattels  of  the  said  plaintiff,  the  said  bed  in  said  declara- 
tion mentioned,  of  the  value  of  &c.,  then  being  therein ;  and  this 
&c. :  Wherefore,  since  that  the  said  D.  and  E.  have  above  acknow- 
ledged the  committing  of  the  said  trespasses  by  them  by  their  said 
plea   attempted  to  be  justified,  he  the  said  plaintiff  prays  judgment, 
and  his  damages  by  occasion  of  the  committing  of  those  trespasses, 
tp  be  adjudged  to  him  ^.  G.  S.  Holrotd. 

Rejoinder.  And  as  to  the  said  plea  of  the  said  plaintiff,  by  him  ^J^'JI 
above  pleaded  by  way  of  reply  to  the  said  plea  of  the  said  D.  and  jants  i 
E.,  by  them  lastly  above  pleaded  in  bar  as  to  &c.,  [actio  non^)  carry  i 
because  they  say,  that  they  the  said  D.  and  E.  did  not,  whilst  they  **Jj^^!jg' 
the  said  D.  and  E.  staid  and  continued  in  the  said  dwelling-house  in  ^ 
the  said  declaration  mentioned,  seize,  take,  and  carry  away  of  the 

floods  and  chattels  of  the  said  plaintiff  the  said  bed  in  the  said  dec- 
aration  mentioned,  in  manner  and  form  as  he  the  said  plaintiff  hath 
above  in  bis  said  replication  in  that  behalf  alleged  ;  and  of  this  they 
put  themselves  upon  the  country  &c.     9  Went.  63.     V.  Lawes. 

Note. — Mr.  V.  Lawes,  (in  a  note  in  9  Went.  55.^  where  his  opionion  is 
quoted,)  is  stated  to  have  expressed  himself  respecting^  the  replication  in 
these  pleadings  as  follows : — ^^  On  first  view  I  was  inclined  to  think  it  demur- 
rable, and  the  case  of  ScoU  v.  Diduon  seemed  in  favour  of  that  idea ;  but 
on  more  mature  consideration  of  the  subject,  and  referring^  to  ancient  authori- 

fi5  .w^ 
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NOTES  ON  NEW  ASSIGNMENTS.* 

^^  A  NEW  assignment  is  used  to,ascertain  with  precision  and  exact-  Notes. 
ness  the  place  or  time,  which  had  been  alleged  only  generally  in  the 
declaration.  It  is  also  used  to  explain  that  more  fully,  which  is  only 
apparently  answered  by  the  plea.  As,  where  the  plea  covers  the 
whole  trespass,  (which  it  must  do,  otherwise  it  would  be  bad  on  de-' 
murrer  ;  see  Saund.  28,  note  3 ;)  but  mistakes  it,  that  is,  does  not  hit^ 
if  I  may  so  say,  either  wilfully  or  ignorantly,  the  whole,  or  some  part 
of  the  trespass  which  the  plaintiff  intended  in  his  declaration,  the 
plaintiff  must  new  assign  to  explain.  It  was  anciently  the  most  usual 
practice  in  Trespass  clausum  /regit,  to  declare  generally  of  break- 
ing the  plaintiff's  close  at  A.  Co.  Ent.  Trespass,  passim.  This 
general  mode  of  declaring,  put  the  defendant  under  a  difficulty  of 
knowing  in  what  part  of  the  vill  of  A.  the  trespass,  which  the  plain- 
tiff meant  by  his  declaration,  was  committed.  The  defendant  was, 
therefore,  permitted  to  plead,  that  the  close  was  his  freehold,  which 
he  might  do  without  giving  it  a  name,  because,  as  the  plaintiff  was 
j'en^ra/in  his  count,  the  defendant  might  be  ^a general  in  his  plea. 
And  if  the  plaintiff  traversed  it,  he  run  a  great  risk  ;  for  if  the  de- 
fendant had  any  part  of  his  land  in  that  vill,  the  verdict  would  be  for 
him  on  that  issue.  This  turned  the  difficulty  upon  the  plaintiff,  and 
therefore  he  was  almost  always  driven  to  a  new  assignment,  in  which 
he  ascertained  the  place  with  proper  exactness.  Hehms  v.  Lombe^ 
1  Salk.  453;  S.  C.  6  Mod.  117, 118,  119,  recognised  by  Willes  C.  J. 
in  Lambert  v.  Strother,  2  Bl.  1089 ;  Martin  v»  Kesterton,  It  was 
also  not  unusual  for  the  defendant  to  name  the  place  in  his  plea. 
And  though  it  was  held  in  Dy.  23  b,  that  the  defendant  was  bound  to 
name  the  place  in  his  plea,  otherwise  the  plaintiff  need  not  new 
assign ;  yet  the  authority  of  that  case  seems  to  be  overruled  by  the 
later  case  of  Hebois  v.  Lonibe,  which  was  afterwards  affirmed  in  the 
K.  B.,  and  recognised  in  Lambert  v.  Strothevy  and  by  Mr.  Justice 
Lawrence^  in  Ooodright  v.  JRtc%,  7  T.  R.  335.  This  general  plea  of 
freehold  is  usually  called  the  common  bar,  and  sometimes  the  general 
issue.  However,  though  this  plea  generally  forced  the  plaintiff  to  new 
assign,  yet  he  might  unquestionably  traverse  it.  6  Mod.  119.  Yet  it 
was  once  unaccountably  supposed  by  some  not  to  be  traversable. 
Rickman  v.  Coze,  Cro.  Jac.  594.  It  must  strike  every  one,  that  so 
general  a  plea  as  liberum  tenemenium  is,  seems  contrary  to  the  prin- 
ciple of  pleading,  that  every  plea  should  contain  a  direct  and  positive 
answer  to  the  declaration,  so  as  to  bar  the  action,  if  true  in  fact. 
This  plea  does  not  seem  to  be  within  the  principle,  because  the 
plaintiff  may,  notwithstanding,  have  such  an  interest  in  the  land  as 
will  sifpport  his  action,  for  he  may  have  a  lease  for  years,  though  it  be 
the  defendant's  freehold.  In  the  case  of  Lambert  v.  Strother,  Willes 
0.  J.  thought,  for  this  reason,  that  the  plea  was  confined  to  those  cases 
where  it  is  used  as  a  common  bar  only ;  but  where  the  declaration 
ascertains  the  place,  he  seemed  to  think,  that  the  general  plea  of  free- 
hold could  not  be  supported.  If  the  new  assignment  be  in  other 
lands,  the  plaintiff  should  give  the  place  a  name,  if  it  have  one,  and 
otherwise  describe  it  with  the  same  certainty,  as  is  now  for  the  most 
part  usual  in  declarations  in  Trespass ;  and  if  it  be  in  the  same  land. 


*  The  importance  of  this,  and  the  succeeding  Note  on  averments  in  justifications 
in  actions  of  Trespass,  has  induced  a  transcription  of  tliem  from  the  learned  annota- 
tions of  Sergeant  WiiiLiAMs,  in  his  very  valuable  edition  of  8aundef8*8  JReportt, 
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its  abuttals  should  be  set  forth  in  such  a  manner^  as  that  a  plain  dif- 
ference may  be  perceived  between  the  place  so  new  assigned,  and 
that  mentioned  in  the  plea.  Bro.  Trespass,  203.  As  the  plaintiff 
avers,  that  the  place  new  assigned  is  another  and  different  place 
from  that  mentioned  in  the  plea,  be  waives  or  abandons  the  trespass, 
which  the  defendant  has  justified.  The  defendant,  ther^ore,  cannot 
•plead  to  the  new  assignment,  that  the  place  mentioned  therein  is  the 
same  with  that  in  the  plea  ;  but  if  in  truth  they  are  the  same,  the  de- 
fendant should  plead  not  guilty,  and  take  advantage  of  it  in  evidence, 
and  thereby  prevent  the  plaintiff^  from  giving  evidence  of  any  trespass 
committed  in  that  place.  14  H.  8.  4,  pi.  3 ;  S.  C.  Bro.  Trespass, 
168 ;  27  H.  8.  7,  pi.  21 ;  S.  C.  Bro.  Trespass ;  Freestan  v.  Crouch, 
3  Cro.  Eliz.  492.  The  new  assignment  being  in  the  nature  of  a  de- 
claration, the  defendant  must  plead  to  it  in  the  same  manner  as  to  a 
declaration.  Goldsb.  191 ;  Body  am  v.  Smith,  S.  C.  Moore,  540,  by 
the  name  of  Odiam  v.  Smith,  Cro.  Eliz.  589,  590.  And  if  the  pl^ 
be  such  as  would  require  a  new  assignment,  if  pleaded  to  a  dc^cla- 
ration,  the  plaintiff  must  also  new  assign  in  this  case.  It  is  now  the 
usual  way  in  all  the  Courts  at  Westminster,  and  particularly  in  C.  B., 
by  rule  of  Court,  A.  D.  1054,  to  ascertain  the  place  in  the  declaration. 
In  which  case  the  defendant  is  bound  to  answer  that  place,  and  can- 
not plead  the  common  bar.  Bro.  Trespass,  168,  SS4 ;  9  H.  7.  6, 
pi.  3;  Bro.  Trespass,  422;  6  Mod.  119.  Where  the  plaintiff  and 
defendant  agree  in  the  place,  the  plaintiff  cannot  new  assign.  But  if 
the  defendant,  professing  to  answer  the  whole  declaration,  does  in 
reality  justify  only  part  of  the  trespass,  for  which  the  action  is  brought, 
the  plaintiff  must  new  assign ;  and  if  he  doubts  the  truth  of  the  justi- 
fication, must  also  reply  to  it.  For  it  is  necessary  in  many  cases  to 
traverse,  or  otherwise  answer  the  plea,  and  also  to  new  assign.  As 
where  the  defendant  pleaded,  that  the  house  in  the  declaration  was 
called  C.  house,  and  one  of  the  closes  Blackacre,  and  the  other  White 
acre,  and  that  they  were  his  freehold ;  the  plaintiff  traversed,  that  C. 
house  and  Blackacre  were  the  defendant's  freehold,  and  new^assigned 
the  trespass  in  20  acres,  other  than  Whiteacre,  It  was  objected,  thai 
the  new  assignment  was  a  waiver  of  the  former  pleadings  as  to  aU, 
and  therefore  the  plaintiff  ought  not  t>  have  traversed  ;  but  the  Court 
held  it  proper ;  for  as  the  defendant  had  hit  some  of  the  places  in 
which  the  plaintiff  intended  the  trespass,  and  pleaded  thereto,  the 
plaintiff  was  at  liberty  to  answer  that  part,  and  4,he  defendant  should 
not  waive  his  plea,  and  plead  to  all  de  novo.  Prettyman  v.  Lawrence, 
Cro.  Eliz.  812.  So,  where  an  action  is  brought  for  fishing  in  the 
river  T.,  being  the  plaintiff's  fishery,  and  the  trespass  intended  by  the 
declaration,  is  for  fishing  to  the  extent  of  two  miles  and  upwards,  if 
the  defendant  pleads,  that  he  is  seised  in  fee  of  ten  acres  adjoining 
the  river,  and  prescribes  for  a  free  fishery  in  the  river  along  the  side 
of  the  ten  acres,  the  plaintiff  ought  not  merely  to  traverse  the  pre- 
scription, and  go  to  issue  upon  it,  because  at  the  trial  he  would  not 
be  permitted  to  give  evidence  of  any  act  of  fishing  by  the  defendant, 
either  above  or  below  the  ten  acres,  for  the  question  would  4)0  confined 
to  the  prescription  only ;  but  the  plaintiff  should  also  new  assign  and 
state,  that  the  trespass  complained  of  was  not  only  for  fishing  in  the 
river  adjoining  the  ten  acres,  but  also  above  and  below,  and  then  the 
defendant  will  be  .under  the  necessity  of  giving  some  answer  to  the 
whole  trespass.  In  this  case,  without  a  new  assignment,  the  plaintiff 
would  run  a  great  risk  of  being  tricked.  For  if  the  prescription' were 
found  for  the  defendant,  he  would  succeed  in  the  action,  though  guilty 
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of  almost  the  whole  trespass  for  ivhich  the  action  was  brought  So,  Notei 
where  a  man  claims  a  right  of  way  which  is  disputed  by  the  owner  of 
the  close,  and  has  committed  trespasses  on  other  parts,  besides  those 
in  which  he  claims  the  way,  if  the  defendant  pleads  a  right  of  way, 
the  plaintiff  must  traverse  it,  and  further  state  in  a  new  assignment, 
that  the  defendant  committed  trespasses  in  other  parts  of  -the  close. 
In  cases  where  the  plaintiff  answers  the  plea,  and  also  new  assigns,  it 
is  usual  to  aver  in  the  new  assignment,  that  the  action  was  brought 
as  well  for  the  trespass  mentioned  in  the  plea,  as  for  the  trespass 
which  is  new  assigned.  But  where  the  plea  does  not  at  all  meet  the 
place  in  the  declaration,  but  justifies  the  trespass  in  some  other  place 
of  the  same  name,  or  otherwise,  upon  some  legal  ground  of  defence, 
the  plaintiff  makes  merely  a  new  assignment,  without  traversing  any 
part  of  the  plea,  for  that  would  obviously  be  repugnant ;  in  which 
new  assignment  care  must  be  taken  to  describe  the  place  with  all  its 
abuttals  by  metes  and  boundaries,  so  as  clearly  to  distinguish  it  from 
the  place  justified  in  the  plea.  Dy.  264  ;  Cro.  Jac.  594  ;  Cro.  Eiiz. 
355,  492.  As  where  a  man  is  possessed  of  two  closes,  each  called 
the  road^  and  the  defendant  has  a  right  of  passage  over  one,  but  none 
over  the  other  closer  if  to  an  action  for  going  over  the  close  where  lie 
has  no  right,  he  justifies  going  over  that  where  he  hcts  a  right,  the 
plaintiff  must  new  assign.  It  is  almost  needless  to  observe,  that  in 
this  case  it  is  not  usual  to  state,  that  the  action  was  brought  as  well 
for  the  trespass  justified  as  for  that  which  is  new  assigned.  So,  where 
in  Trespass  a  grant  of  a  way,  common,  &c.  is  pleaded,  if  the  defend- 
ant has  used  the  way  &c.  in  a  different  manner  firom  what  he  is 
entitled  to  do  under  the  grant,  the  plaintiff  must  new  assign.  Senkouse 
y.  Christian,  1  T.  R.  560.  With  respect  to  Trespass  for  taking  goods, 
this  action  differs  from  the  other,  because  that. is  local;  this  is  transi- 
tory, the  place  being  mentioned  in  the  declsflation  merely  for  a  venue. 
But  as  the  defendant  may  by  his  plea  make  the  action  local  by  his 
justifying  in  some  particular  place,  in  which  case  it  has  been  held, 
that  he  must  give  the  place  a  name,  the  plaintiff  may  new  assign  in 
this  action  as  well  as  in  the  other..  Bull.  N.  P.  92  ;  BeUt  v.  Bradley, 
Cro.  Jac.  141 ;  Cockley  v.  PagravCj  Freem.  238 ;  Coke  v.  Evans, 
1  Salk.  453 ;  Helms  v.  Lonibey  6  Mod.  120 ;  Body  am  v.  Smith,  Goldsb. 
191.  As,  where  Trespass  is  brought  for  taking  away  the  plaintiff's 
oaks ;  the  defendant  pleads,  that  the  oaks  were  standing  in  a  certain 
close  called  A.,  situate  in  the  manor  of  O.,  which  is  the  fireehold  of 
B.,  who  felled  them,  and  justifies  taking  them  away  by  the  command 
of  B.  The  plaintiff  may  new  assigp,  that  the  oaks^vere  growing  in 
the  plaintiff's  close  within  the  manor  of  W.,  and  were  other  oaks  &c, 
than  those  mentioned  in  the  plea.  In  these  transitory  actions,  not 
only  the  place,  but  the  time  may  be  made  material  by  the  plea,  and 
then  the  plaintiff  may  new  assign  the  trespass  at  another  time.  2  Ld. 
Raym.  1015;  Lee  v.  Rogers^  1  Lev.  110,  11.  So,  where  in  actions 
for  breaking  and  entering  the  plaintiff's  house  or  land,  felling  his 
timber,  or  taking  away  his  goods,  the  defendant  pleads  a  license, 
which ,  the  plaintiff  had  revoked  before  any  of  the  trespasses  were 
committed,  or  which  was  confined  to  some  particular  thing,  and  the 
defendant  exceeded  it,  the  plaintiff  must  state  the  revocation  or  excess 
in  a  new  assignment.  There  are  some  replications,  ^which  rather 
partake  of  the  nature  of  new  assignments,  than  are  properly  and 
strictly  so.  As,  where  a  man  abuses  an  authority  or  license,  which 
the  ktto  gives  him,  by  which  he  becomes  a  trespasser  ab  initio ;  if  the 
defendant  pleads  such  license  or  authority,  the  plaintiff  must  reply  the 
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NoTXB.  abase.     The  Six  Carpenters'  case^  6  Rep.  146 ;  D^e  ▼.  LeatherdaU^ 

3Wils.20;  Taylor  V.  Co2«,  3  T.  R. 292 ;  S.  C.  I  H. Bl.  555 ;  1  T. &. 
338 ;  Gundry  v.  FeUham,  per  Boiler."     1  Saund.  299,  note  6. 

NOTES  ON  AVERMENTS  OF  IBENTITT  OF  TRESP^Sft^ 

"  With  respect  to  the  averment  in  the  plea  of  its  being  the  same 
trespass^  a  distinction  is  taken  between  a  justification  on  the  same 
and  on  another  day ;  in  the  former,  it  is  held  to  be  unnecessary  in 
some  actions  of  Trespass  to  conclude  with  such  an  averment ;  but  in 
the  latter,  it  is  thought  to  be  a  right  thing  so  to  conclude.     As,  where 
in  Trespas  cktusum  f regit  on  the  first  day  of  May,  the  defendant 
pleaded  a  license  on  the  same  day,  it  was  adjudged,  that  there  is  no 
need  of  averring  it  to  be  tlio  same  trespass.     So  it  is  where  in  Tres- 
pass for  taking  goods,  the  defendant  justifies  on  the  same  day,  or 
pleads  son  assault  on  the  same  day  to  an  action  of  assault  and  battery ; 
but  if  he  justify  on  another  day,  or  at  another  place,  he  ought  to 
conclude  his  plea  with  an  averment  of  its  being  the  same  trespass. 
21  H.  7.  39,  pi.  52  ;  S.  C-  Fitz.  Trespass,  248  ;  Bro.  Trespass,  219. 
And  the  same  diversity  is  recognised  in  Vastenope  v.  Tayla*^  1  Bulst. 
188 ;  King  v.  Tibbartj  Skin.  387.     But  this  distinction  seems  now 
to  be  of  little  use,  as  indeed  it  necessarily  would  be  as  soon  as  it  was 
fully  established,  that  the  day  and  place  in  the  declaration  in  such 
actions  was  not  material,  for  the  plea,  when  properly  drawn,  will 
follow  the  day  in  the  declaration ;  but  if  it  should  vary  from  it,  so 
that  there'  is  an  apparent  difference  on  the  record  between  the  tres- 
pass in  the  declaration  and  that  which  is  justified,  the  distinction  will 
take  pface,  and  the  plea  must  conclude  with  such  an  averment. 
Rowell  V.  Dyon,  2  Lutw.  945,  946.     And  at  this  day,  in  a  plea  of 
son  assauU^  or  of  a  lice^e,  it  is  neither  necessary  nor  ^ery  osoai  to 
add  an  averment  of  its  being  the  same  trespass ;  but  in  Trespass  for 
taking  goods,  an  instance  can  hardly  be  found  in  which  such  an  aver- 
ment is  not  necessary.     Where  the  time  is  not  material,  and  the  plea 
admits  the  trespass,  and  states  a  justification,  which  is  a  legal  bar  to 
the  action  if  the  fact  be  true,  and  concludes  with  an  averment  of  its 
being  the  same  trespass  with  that  which  is  alleged  in  the  declaration, 
it  is  held  to  be  improper  and  superfluous  to  add  a  traverse.     As,  where 
in  Trespass  dausum  Jregit  laid  on  the  10th  day  of  November,  the 
justification  was  on  the  11th,  with  an  averment  of  its  being  the  same 
trespass,  it  was  adjudged  that  the  plea  was  good  without  a  traverse, 
and  the  addition*  of  it  being  sp^ially  shown  for  cause  of  demurrer, 
made  the  plea  bad.     Hargrcme  v.  Ward,  2  Lutw.  1457.     So,  where 
in  Trespass  clausttm  Jregit  on  the  7th  day  of  May,  the  defendant 
justified  the  trespass  on  the  10th  day  of  May,  and  averred  it  to  be  the 
same  trespass,  the  Court  on  demurrer  determined  that  the  plea  was 
good  without  a  traverse  of  the  trespass  on  the  7th  of  May.     Vaste^ 
nope  V.  Tayler^  1  Buls.  138.     And  also,  where  in  an  action  of  Trespass 
and  false  imprisonment  on  the  last  day  of  October,  the  defendant 
justified  on  the  13th  of  August,  under  a  warrant  from  the  sheriff,  and 
averred  it  to  be  the  same  trespass,  the  Ck>urt  was  of  opinion  that  the 
plea  was  good  without  a  traverse,  the  day  not  being  material.     Tyler 
V.  Wallj  Cro.  Car.  228.     So,  where  in  Trespass  for  taking  goods,  the 
defendant  justified  at  another  time,  under  a  writ  of  Scire  Facias,  and 
concluded  with  an  averment  of  its  being  the  same  trespass,  and  on 
demurrer  the  objection  was,  that  the  defendant,  varying  in  the  time  of 
taking  firom  that  alleged  in  the  declaration,  ought  to  traTerae  any  other 
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N0TX8.  Hieeox,  Ibid.  618,  6th  exception  ;  Searle  r.  Darfard,  2  Lutw.  1437, 

1438 ;  S.  C.  1  Ld.  Raym.  120 ;  BridgewaUr  v.  Betheway,  3  Lev. 
113 ;  Queen  t.  Lord  Vaux,  1  Leon.  39  ;  Barker  v.  Warren^  2  Mod. 
271 ;  Martin  v.  Wilsford,  Carth.  326.     But  where  the  cause  of  the 
justification  is  local,  as  if  in  an  action  of  false  imprisonment  in  Mtd^ 
dleseZf  the  defendant  justify  as  constable  of  the  vill  of  B,  in  another 
county,  or  in  another  place  of  the  same  county,  arresting  the  plaintiff 
for  a  breach  of  the  peace,  or  as  a  justice  of  the  peace  in  another 
county,  or  justify  damage  feasant,  or  because  the  defendant  offered  to 
enter  into  his  house  in  another  county,  or  in  another  place  in  the 
same  county,  the  defendant  must  traverse  the  county  of  Middlesex, 
and  not  rest  there,  but  also  traverse  every  other  county  or  place  ex- 
cept that  which  his  justification  is  confined  to.     As,  where  in  Tre»> 
pass  for  taking  goods  in  London^  the  defendant  pleaded  that  he  let  a 
dwelling-house  in  8i.  Pours,  Coveni'Ocarden,  to  the  plaintiff,  and  dis- 
trained the  goods  for  rent,  and  traversed  that  he  was  guilty  in  London, 
or  elsewhere  -out  of  St.  PauPs,  Covent^Garden^  and  upon  demurrer 
the  traverse  was  held  ill,  because  the  defendant  might  be  guilty  in 
another  house  within  Coveni^Oarden*     1  Sid.  293.     It  seems,  the 
form  of  the  traverse  ought  to  have  been  ;  '  without  this,  that  he  the 
said  A.  [the  defendant]  is  guilty  of  the  said  trespass  in  London  afore- 
said, or  elsewhere,  except  in  the  said  dwethng-house  in  St.  PauTs, 
Covent-Gardeny  as  aforesaid.^     See  also  Go.  Litt.  282  b;  Smith  v. 
HiUier,  Cro.  Eliz.  167 ;   Thompson  v.  Ckrk^  Ibid.  504 ;  Peacock  v. 
Peacock,  Ibid.  705 ;  Purset  v.  Hutchins,  Ibid.  842 ;  BodU  v.  WOkins, 
3  Lev.  ^7;  Wadkurst  v.  Damme,  Cro.  Jac.  45;  Searle  v.  Darford, 
2  Lutw.  1437.     There  seem  to  be  two  grounds  for  this  strictness  in 
the  plea ;  one  is,  that  it  may  appear  to  the  Court,  that  the  defendant 
acted  under  the  authority  of  law,  and  the  other  is,  to  ascertain  with 
correctness  the  place  of  the  justification,  that  it  may  be  known  where 
the  venire  facias  is  to  be  awarded ;  and  yet  the  traverse  added  to 
the  plea  seems  to  be  an  immaterial  one,  for  the  plaintiff  cannot  take 
issue  on  the  traverse,  but  must  either  answer  the  cause  of  justification 
or  traverse  it,  according  to  circumstances,  which  proves  that  it  is  an 
immaterial  traverse.     1  Ld.  Raym.   121 ;    Searle  v.  Darford,  S.  C. 
2  Lutw.  1438.     The  reason  why  the  defendant,  when  his  justification 
consists  of  transitory  matter,  is  bound  to  follow  the  place  in  the  decla- 
ration, and  cannot  traverse  it,  seems  to  be,  because  he  would  other- 
wise be  able  to  change  the  venue  in  a  transitory  action  to  any  county 
he  likes,  in  subversion  of  an  ancient  principle  of  law,  which  allows 
the  plaintiff  to  lay  the  venue  in  such  an  action  in  any  place  he 
pleases.     Co.  Litt.  282  b ;  1  Lutw.  14.     And  on  the  other  hand,  the 
reason  of  traversing  the  place  in  the  declaration,  when  the  justifica- 
tion is  local,  we  have  seen,  is  because  the  defendant  by  this  means 
may  change  the  venue  to  the  place  alleged  in  the  plea ;  for  if  issae 
be  joined  on  the  cause  of  the  justification,  and  the  locality  of  it  be 
admitted  thereby,  then,  according  to  another  ancient  priDci|:ie  of  law, 
the  venue  must  come  from  that  place,  whether  it  be  in  the  suae 
county  or  in  another,  and  if  the  cause  be  not  tried  there,  the  judf- 
ment  at  the  common  law  was  erroneous.     Thus,  in  Ford  v.  Broom, 
Cro.  Eliz.  261,  cited  in  Craft  v.  BoUe,  1  Saund.  247,  where  in  an 
action  of  Slander  for  perjury  at  Dale  in  Essex,  the  defendant  justified 
that  the  plaintiff  was  perjured  at  Westminster,  and  the  venue  was 
awarded  to  be  from  IVestminster  in  Middlesex.     So,  where  in  an  ao» 
tion  for  calling  the  plaintiff  a  thief  at  Dale  in  Essex,  the  defendant 
justified,  because  the  plaintiff  had  committed  a  robbery  at  Saie  in  the 
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same  county,  the  plaintiff  replied  de  injuria  sua  absque  d&c.,  the  venue 
was  awarded  to  be  from  Sale,     Clerk  v.  James ^  Ibid  870.     Also, 
Mr  here  in  Error  on  a  judgment  in  case  for  words  laid  to  be  spoken  at 
H.  in  the  county  of  Sahp,  the  defendant  pleaded,  he  spoke  them  as  a 
ivitness  upon  his  oath  on  an  issue  tried  at  G.  in  the  county  of  Somcr^ 
sei ;  the  plaintiff  replied  de  injuria  sua  propria  &,c.i  and  the  cause 
being  tried  by  a  venire  at  jB.,  the  error  was,  thut  it  ought  to  have 
been  by  a  visne  of  C,  where  the  justification  arose  ;  and  it  was  held 
clearly  to  be  a  mis-trial,  and  not  aided  by  the  statute  of  jeofails,  where- 
fore the  judgment  was  reversed.     Ibid,  468  ;  Bowyer'^s  case  ;  S.  C 
Moor,  410.     But  where  the  matter  of  the  local  justification  is  false, 
being  pleaded  merely  for  the  purpose  of  drawing  the  trial  to  that 
place,  the  plaintiff  may  traverse  it,  and  the  issue  is  to  be  tried  in  the 
county  where  the  action  is  laid.     As,  where  in  false  imprisonment  in 
the  ward  of  F.  in  London^  the  defendant  justified  under  a  judgment 
and  writ  of  execution  in  Sandwich  in  Kent^  and  the  taking  and  im- 
prisoning there,  and  traversed  his  being  guilty  in  London ;  tlie  plain- 
tiff replied  that  the  defendant  was  guilty  in  London,  •and  traversed 
that  there  is  any  such  record  in  Sandmch,     Paramour  v.  Verworld, 
Moor,  350 ;  S.  C.  Pop,  lOi  ;   Cro.  Eliz.  418;  S.  P.  2  Lutw.  1438. 
But  the  law  has  been  altered  in  these  respects  by  tlie  statutes  16  and 
17  Car.  2,  6,  c.  8,  and  4  Ann.  c.  16,  §  6.     The  grounds  and  reasons 
of  the  different  manner  of  pleading,  when  the  justification  is  transi- 
tory and  when  local,  which  were  foimded  upon  a  solid  and  substantial 
point  of  law*,  being  put  an  end  to  by  these  statutes,  it  is  now  reduced 
to  mere  form  ;  and  the  Court,  as  in  other  cases  of  form,  will  not  lend 
a  willing  ear  to  captious  objections  to  the  plea,  but  will  perhaps  think, 
that  the  averment  of  its  being  tlie  same  trespass,  which  includes  in 
itself  a  traverse  of  the  place  in  the  declaration,  is  sufRcient  at  this 
day,  without  the  addition  of  a  formal  traverse  of  it*     However,  it  is 
proper  and  safe  to  adhere  to  the  usual  form,  for  probably  the  Court 
will  feel  themselves  bound  by  the  course  of  precedents,  as  their  pre- 
decessors did  in  a  former  case  ;  where  in  Trespass,  which  was  laid  in 
Hereford  in  the  county  of  Hereford,  for  taking  the  plaintiff's  cattle 
and  driving  them  away,  and  converting  them  to  his  use,  the  defendant 
pleaded  not  guilty  as  to  the  conversion,  and  as  to  the  taking  and 
driving  them  away,  justified  as  bailiff  of  the  manor  of  A.,  and  that  such 
proceedings  were  had  in  the  court  of  the  manor,  that  a  distringas  issued 
directed  to  the  defendant,  who,  by  virtue  thereof,  distrained  the  plain- 
tiff's cattle  to  enforce  his  appearance  at  the  manor  Court,  and  con- 
cluded qum  est  eadem  transgressio,  without  traversing  the  place  laid 
in  the  declaration.     The  Court,  after  two  arguments  upon  a  special 
demurrer  for  want  of  a  traverse,  gave  judgment,  that  the  plea  without 
a  traverse  was  not  an  answer  to  the  trespass  at  Hereford;  and  Lee  C.  J. 
cited  Cro.  Eliz.  705,  which  says,  that  a  traverse  is  necessary,  and 
thought  the  plea  bad  in  substance.  Wright  J.  was  of  the  same  opinion ; 
but  Denison  J.  doubted  whether  it  was  bad  in  substance,  though  he 
was  clear  it  was  so  in  form  ;  and  that  being  shown  for  cause  of  de- 
murrer, judgment  was  given  for  the  plaintiff. 

**  When  the  trespass  in  the  plea  appears  on  the  record  to  be  the 
same  trespass  with  that  in  the  declaration,  or  is  alleged  to  be  so  by  an 
averment  of  its  being  the  same  trespass,  and  the  plaintiff  traverses 
the  cause  of  justification,  he  thereby  admits  it  to  be  the  same  tres- 
pass, although  in  fact  it  be  a  different  one ;  and  the  plaintiff  cannot 
afterward  give  evidence  at  the  trial,  that  the  trespass  in  the  plea  is  u 
different  one  from  that  which  he  intended  in  his  declaration,  he  is 
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PLEADINGS  IN  WASTE. 

In  Waste,  besides  the  general  issue,  the  defendant  may  plead,  a 
release  ;  taken  and  kept  or  used  for  repairs ;  or,  for  necessary  botes  ; 
or,  that  the  trees  were  dead  or  decayed.  So,  he  may  plead,  that  the 
lease  was  without  impeachment  of  waste;  that  he  repaired  before 
action  brought ;  that  at  the  time  of  lease  made,  it  was  so  ruinous,  that 
it  could  not  be  repaired.  So,  he  may  plead,  a  mesne  remainder-man 
alive.    Com.  Dig.  Pleader  (3  O.)  7,  8,  &c.  &c. 

In  order  to  have  judgment  to  recover  the  place  wasted,  the  verdict 
must  show  particularly  the  place  in  which  the  waste  was  committed. 
5  Pick.  191. 

1.  JVb  JVaste. 

Plea.  And  the  said  D.  comes  and  defends  the  force  and  injury, 
when  &c.,  and  says,  that  he  did  not  make  any  waste,  sale,  or 
destruction  of  the  messuage  aforesaid,  as  the  said  plaintijS*  by  bis 
writ  and  declaration  aforesaid  above  supposes ;  and  this  he  prays 
may  be  inquired  of  by  the  country.     Rast.  Ent.  689  b ;  690  a. 

NoTS. — ^This  is  the  general  issue  m  Waste ;  and  as  the  plea  of  nul  vacuU 
admits  nothing,  bat  puts  the  whole  declaration  in  issue,  the  plaintiff  must 
therefore  prove  his  title  as  laid  in  the  declaration,  and  also  the  kind  of 
waste  stated  in  it;  for  else  there  will  be  a  variance.  2  Lutw.  1547.  Upon 
this  plea  the  defendant  may  give  in  evidence  any  thin^  that  proves  it  to  be 
no  waste,  as  that  it  happened  by  tempest,  lightnings,  enemies,  or  the  like. 
Co.  litt.  283  a.  Or  that  the  lessor  himself  committed  the  waste.  5  Hen.  4, 2  b. 
But  where  the  defendant  has  matter  of  excuse  or  justification ;  as,  where 
he  cut  for  repairs,  or  for  necessary  botes,  he  must  plead  these  matters 
specially,  anf  cannot  give  them  in  evidence  on  the  general  issue.  Co. 
Litt  283  a;  Co.  Ent.  703  ;  2  Lutw.  1546;  2  Saund  238  a,  note  (5.)  Com. 
Dig.  Plead.  (3  O.  7.) 

2.  Descent  to  Another. 

Plea.  And  the  said  D.  and  E.  come  and  defend  the  force  and 
injury,  when  fcc.,  and  say,  {actio  won,)  because  by  protesting  not 
acknowledging  any  waste  to  be  done  in  the  tenements  aforesaid  with 
the  appurtenances,  for  plea  they  say,  that  after  the  death  of  the  said 
A.  A.,  without  heirs  of  his  body  issuing,  the  remainder  aforesaid 

for  life,  that  the  remainder  descended  to  one  B.  B.,' who 
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Descent  to    descended  to  one  B.  B.,  as  cousin  and  heir  of  the  said  A.  A.,  to 
ANOTHER.        ^-^^  gg  gQj,  gjj^j  j^gj,.  pf  Q^  C, .  son  and  heir  of  F.  F.,  father  of 

G.  G.,  mother  of  the  aforesaid  H.  H.,  father  of  the  aforesaid  A.  A, ; 
whereby  tl)e  same  B.  B.  was  of  that  remainder  seised  as  of  fee ; 
with  this,  that  the  same  D.  and  E.  will  aver,  that  the  aforesaid 
B.  B.  is  yet  surviving  •  and  alive,  to  mit,  at  &;c. ;  and  this  they  are 
ready  to  verify  :  Wherefore  they  pray  judgment,  {si  aciio^)  &c. 
Plowd.  443. 

Note. — On  demnrrer  this  plea  was  adjudged  g^od.  In  the  same  case  it 
was  decided,  that  the  grandmother's  brother  shall  inherit  before  the  moth- 
er's brother.     Clere  v.  Brooks,  Plowd.  444. 


Repairs. 

Plea.    As  to 
part,  no  waste. 


'As  to  the  resi- 
due, necessaiy 
repairs. 


Replication, 
that  the  dft. 
made  waste. 


3.  Repairs. 

Plea.  And  the  said  D.  comes  &c.,  and  as  to  the  whole  waste, 
which  in  the  house  aforesaid  is  supposed  to  have  been  made,  except 
in  the  chamber  aforesaid,  and  the  cutting  20  oaks  of  the  oaks  afore- 
said, he  says,  that  he  has  not  made  any  waste,  sale,  or  destruction 
thereof,  as  the  plaintiff  by  his  writ  and  declaration  aforesaid  has 
above  declared  against  him  ;  and  of  this,  &^. 

And  as  to  the  waste  aforesaid  in  the  said  chamber,  and  of  the 
said  20  oaks  of  the  oaks  aforesaid  supposed  to  have  been  made,  the 
same  D.,  protesting  that  the  said  chamber,  at  the  time  when  he 
held  the  same  chambei:.in  form  aforesaid,  was  in  every  part  suffi- 
ciently covered,  he  says,  (actio  non,)  because  he  says,  that  the  tim- 
ber of  that  same  chamber  was  so  decaved  and  rotten,  that  the 
chamber  aforesaid,  Without  new  repairs  of  the  timber  nforesaid, 
could  not  stand ;  and  that  the  said  D.,  perceiving  tBe  said  timber 
so  decayed,  cut  down  the  said  20  oaks  to  repair  the  said  chamber, 
and  employed  them  in  the  same  repairs,  and  the  same  chamber  with 
the  said  20  oaks  was  fully  repaired ;  and  this  &c. :  Wherefore,  be. 

Replication.  And  the  .plaintiff  says,  (precludi  non,^  because 
he  says,  that  the  said  D.  made  waste,  sale,  and  destruction  in  the 
said  chamber,  and  of  the  said  20  oaks,  as  he  hath  above  declared 
against  him  ;  and  of  this,  &c.     Rastall,  692. 


Decav  bt 

TIME. 

Plea.    As  to 
part,  no  waste. 


As  to  the  resi- 
due, that  the 
house  was  old 
and  decked, 
and  fell  from 
rottenness  of 
its  timber. 


4.  Decay  by  Thne. 

Plea.     And  the  said  D.  comes  and  defends  the  force  and  io- 

{*ury  when  &c.,  and  as  to  the  whole  waste  above  supposed  to  have 
>een  made,  except  in  the  house  aforesaid,  the  same  D.  says,  ihst 
he  hath  made  no  waste,  sale,  or  destruction  thereof,  as  the  pJaiatiff 
in  his  writ  and  declaration  aforesaid  hath  above  declared  against 
him  ;  and  of  this  he  puts  himself  &c. 

And  as  to  the  waste  in  the  house  aforesaid  supposed  to  have  been 
made,  the  same  D.  says,  {actio  non,)  because  he  says,  that  at  the 
time  when  the  plaintiff  demised  the  tenements  aforesaid  to  him  the 
said  D.,  the  timber  of  the  house  aforesaid,  for  want  of  repairing,  was 
so  decayed  and  rotten,  that  the  same  house,  from  the  decay  and 
rottenness  of  the  timber  and  covering,  fell  down ;  and  this  &c* : 
Wherefore,  &c. 
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6.  Release. 

Plea.  A  re-  Plea.  And  Dow^  here  at  this  day  come  the  plaintiffi  and  offer 
lease  pleaded  themselves  against  the  said  A.  A.  of  the  plea  aforesaid ;  and  he 
by  wile,  admit-  being  solemnly  called  does  not  appear ;  whereupon  comes  the  said 

ted  to  defend     -w-vi  '     r^  •     t  i  i        ■  -ii-t 

instead  of  hu8-  ^'  "^^^  ^°  Court  in  her  proper  person,  and  says,  that  the  said  third 
band.  part  is  her  freehold,  as  her  dower  aforesaid  ;    wherefore,  because 

she  comes  before  the  judgment  thereof  rendered,  which  is  ready  to 
be  rendered  for  the  plaintiSs,  and  prays,  that  she  may  defend  her  right 
by  herself,  that  her  freehold  aforesaid  may  not  be  lost  by  the  default 
of  the  said  A.  A.,  her  husband,  but  that  she  may  be  admitted  to  the 
defence  of  herright  thereto,  &c.,  and  she  is  admitted,  &c. ;  and 
defends  the  force  and  injury  when  &c.,  whatsoever  &£c*,  and  pro- 
testing, that  there  never  was  such  nor  the  whole  waste  in  the  said 
third  part  made,  as  the  plaintiffs  by  their  declaration  aforesaid  sup- 
pose, for  plea  says,  that  the  whole  waste  that  was  made  in  the  said 
third  part  was  made  by  *^  the  said  B.  B.,  heretofore  farmer  of  the 
said  third  part  on  &c.,  in  the  year  aforesaid,  and  that  the  plain- 
tiff, (actio  nan^)  because  she  says,  that  the  plaintifi,  by  the  name 
of  &LC.,  on  &c.,  at  Sec,  by  their  certain  deed  in  writing,  which  the 
same  D.  now  produces  here  in  Court,  whose  date  is  die  same  day 
of  &^.,  remised,  released,  and  for  themselves,  their  heirs  and  ex- 
ecutors, wholly  quitclaimed  to  the  said  A.  A.  and  D.,  by  the  name 
of  &:c.,  all  actions  and  demadds  which  they  had  against  the  same  D. 
and  A.  A.,  or  could  have  from  the  beginning  of  the  world  to  the 
day  of  the  making  the  said  writing,  by  reason  of  any  cutting  down 
or  destroying  of  any  woods  by  the  said  A.  A.,  or  his  assigns,  any 
way  done  in  the  said  third  part,  by  the  name  of  &c.,  to  her  assigned 
as  her  dower ;  and  this  &c. :  Wherefore,  &;c. 

Replication.  Replication.     And  the  plaintifl^,  not*  acknowledging  any  thing 

tuni.  '     ^y  *he  above  named  D.  alleged,  say,  (jpredudi  non^)  because  they 

say,  that  the  said  writing  is  not  their  deed ;  and  this  &£c.    Rast. 

EnU  698. 
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Surrejoind 
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1-10 

Replicatior 

,  that  plainliff  at  the  time  of  the 

promise 

waa  an  infant. 

140 

Rejoinder, 

that  plaindff  at  the  li 

ne  of  Ihe 

was  of  full  age. 

141 

Rejoio°der 

o  a  repllcaUon  of  iDfancy,  that 

plaintiff 

came  of  aee  more  than 

before  the  action  brouRht. 

141 
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r,  Ihat  plainUff  did  no 
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within  ail  years  alter  discovery,  &£.    142, 
Notes  on  the  plea  of  Limitslioua. 
Additional  Nots. 
8.  lJVF~aj\rcr.    Plea.  that  defendant  at 

:  time  of  Ihe  pnunises  wis  an  inlint. 
Replication,  that  the  promises  were  for  ne- 
cessaries. 
Rejoinder,  that  they  were  n< 
Replication,  that   the   promises 

necessaries. 
Rejoinder,  that  they  were  n< 
Replication,  that  defendant  was  of  full  age 

at  the  time  of  promise. 
Replication,  that  defendant  confirmed  hia 

promises  after  full  age. 
Rejoinder,  that  defendant  never  con&nned 

his  ptomiaes  afler  full  age. 
Notes  on  ibe  plea  of  Inancy. 
Additional  Note. 

4.  COVERTURE.  Plea,  that  defendant 
at  the  time  of  the  pramise  was  a  feme 

Replication,  that  the  husband  lived  abroad, 

and  defendant  traded  aa  feme  sole. 
Replication,  that  defendant  waa  aole,  and 

NoTEB  on  the  plea  of  Covertute. 

5.  DURESS.  Plea,  that  defendant  gave 
the  bill  of  exchange  by  duresa. 

Replication,  that  defendant  was  dt  large, 
and  gave  the  bill  without  duress. 

G.  TENDER.  Plea,  that  defendant  ten- 
dered the  money  before  action  brought. 

Replication,  that  defendant  did  not  tender 
Ihe  money. 

Replication,  that  plainliff  made  a  mfasequent 
request,  and  defendant  refused  to  pay. 

Rejoinder,  there  was  no  subsequent  request. 

Plea.  Tender  by  a  partner  deceased,  on  ■ 
joint  and  several  note. 

Replication.  Subsequent  requeat  and  re- 
fusal. 

Rejoinder.    No  subsequent  request. 

Plea.  Tender  on  a  promiao  to  account- 
Plea.    Tender  to  a  quantum  meruit. 

Plea.  Tender  to  a  quantum  roeriut  fot  a 
part,  and  payment  of  rcndue. 

Plea.    Tender  to  a  quantum  meruit. 

Replication,    Tender  not  sufficient. 

Notes  on  the  pica  of  Tender. 

Additional  Note. 

7.  JlRBira^^ME^rr.    Plea.  Arbitrament. 

Replication,  that  there  ia  auch  award. 

Plea.  Arbitralion  and  perfonnanceof  award- 
Replication,  Ibal  the  subject  maltei  ottlio 
action  was  not  mcluded. 

Rejoinder,  that  it  was  included. 

Plea  to  au  action  on  award,  on  submisuon 
of  all  quarrels  &c.,  that  the  arbitrator  did 
not  award  on  a  cbim  laid  before  him,  &c.  11 

Plea  to  an  action  on  a  policy  of  assurance, 
that  the  defeodant  and  other  writers  by 
their  agents  and  the  plaintiff  aubmitled  Uie 
demands  on  it  to  referees,  who  awarded, 
that  the  plaiatiff  had  iw  demand  oo 


<» 
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168 


168 

169 

170 
170 
170 

170 

171 


EeplicatioD..   No  such  award.  165 

NoTxs  on  the  plea  of  Award.  165 

8.  TRUSTS.  Repfication  to  a  plea  of 
Set-off  of  an  indorsed  note,  that  plaintiffs 
before  the  indorsement  assigned  over  all 
their  debts  in  trast  for  their  creditors,  and 
that  the  action  is  brought  for  their  benefit.  168 

Rejoinder,  that  the  note  was  indorsed  before 
the  assignment. 

Replication,  that  plaintiff  before  his  bank- 
ruptcy assigned  to  A.  A.,  and  the  action 
is  brought  tor  his  use. 

9.  USURY.  Plea.  1.  That  the  note  was 
given  on  a  usurious  consideration. 

2.  That  usury  was  received  on  the  same 
note. 

S.  That  defendant  did  not  promise. 

Plea,  that  usury  was  received  on  the  note. 

Replication,  that  no  usury  was  received  on 
the  note. 

Plea.  Corrupt  agreement,  and  usury  paid  on 
the  note. 

Plea,  that  usury  was  taken  on  the  indorsed 
bill  of  exchange  by  a  corrupt  agreement.  172 

Replication,  that  the  indorsement  of  the  bill 
of  exchaoge  was  made  on  a  b<md  fide 
consideration,  and  traverse  of  the  corrupt 
agreement. 

Rejoinder,  that  there  was  a  corrupt  agree- 
ment. 

Notes  on  the  plea  of  Usury. 

10.  GAMIN'G.  Plea,  that  the  note  was 
given  for  money  won  by  gaming. 

Replication,  that  it  was  given  for  a  hond 
fide  debt. 

Rejoinder,  that  the  note  was  given  for  gam- 
ing. 

-U.  SATISFACTIOJ^.  Plea,  that  plain- 
tiff received  broadcloth  from  the  defend- 
ant in  full  satisfaction. 

Replication,  that  he  did  not  receive  in  full 
satisfaction. 

Notes  on  the  plea  of  Accord,  &c. 

Plea.  1.  That  plaintifis  received  #120  in 
full  satisfaction. 

2.  That  defendants  and  A.  A.  as  their  surety 
gave  a  note  in  full  satisfaction  for  the 
debts,  which  note  is  paid. 

Replication.  1.  That  the  plaintifi&  did  not 
accept  the  money  in  full  satisfaction. 

2.  That  the  plaintiffs  did  not  accept  the  said 
note  in  full  satisfaction. 

Plea,  that  plaintiff  accepted  an  indorsed  note 
in  full  satisfaction. 

Replication,  that  plaintiff  did  not  accept  in 
full  satisfaction.  178 

12.  PAYMEJsrr  BY  CHOSE  UV  JiC- 
TIOJ\r.   Plea,  that  an  account  was  stated,^ 
and  that  plaintiff  drew  a  bill  of  exchange 
for  tlie  debt  on  defendant  in  favor  of  A.  A., 
which  the  defendant  accepted.  179 

Plea,  that  defendant  gave  the  plaintiff  his 
note  in  payment,  which  plaintiff  indorsed 
to  a  third  person.  '  179 

Replication,  that  the  defendant  did  not  give 
plaintiff  a  note  in  manner,  &c.  180 

Plea,  that  defendant  indorsed  a  note   in 
iiayment  of  the  debt,  which  plaintiff  re- 
ceived. 180 


172 

172 
172 

173 
173 
174 


174 

174 
175 

177 


177 

178 
178 
178 


Plea,  that  defend 
payment  of  the 

13.   DISCHARi 

discharged  defe 
promise. 
Replication,  that  ] 
defendant,  Slc. 

IA.JOIMTPRC 

tiff  jointly  prom 
Plea,  that  plaintifi 
fendant. 

16.  RELEASE. 

release  to  the  o 
Replication.  Not 
Note. 

16.  EXTV^TGUl 
an  action  brou 
promises  of  tes 
appointed  ^'oini 

2.  To  count  on  { 
plmntiff'iomtly 
as  executors. 

Replication  to  first 
administered  as 

Replication  to  the 
never  promised] 

17.  FORMER  Ji 
there  was  a  forn 
after  continuanc 

Plea,  that  there  w 
appeal  to  S.  J.  ( 

Plea,  that  there  \ 
and  appeal  not 
was  affirmed  on 

Replication.    No  s 

Rejoinder,  that  the 

Replication  to  a  p 
new  assignment 

Rejoinder  to  now  a 
sit. 

Additional  Note  o 

II.   Pl.£iLS  BT  £X] 

1.  J^EVER  EX 
defendant  never 

Replication,  that  d< 
Plea  by  an  admini 
action  commenci 
from  the  trust. 

2.  LIMITATIOJy 

ant  was  duly  app< 

gave  due  notice 

within  four  years 
Replication,  that  de 

notice  according 
Plea  by  husband  a 

that  plaintiff  did 

within  the  time  li 
Replication,  that  pi 

mands  &c.  with 

law. 
Plea  by  husband  s 

1.  that  testator  m 
2.  That  the  claim 

demanded  within 
Replication,  that  p 

hibited  and  dema 

limitation. 
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S.  VfSOLVEJVT  ESTATE.    Ple«  by 

■dminUUalor,  tbat  the  inteiiUlc'i  esMIs 
tin*  iosolTeDt,  and  that  proceeding!  nere 
had  under  (be  slatute  of  iiisolveLt  estates.  196 
BeplicalloD,  tbat  deteDitant  icceired  moDey 

and  did  cot  ioveiitory  it.  195 

Demurrer  aod  Joinder  in  demurrei.  1S5 

fieplicalioD  toapleaofinsoivency,  thattbe 
plaiQillT'j  demand  is  for  meclkines  &c.. 


AdditioDBl  Note. 

A.  PLBJtTE  ADMIJVISTRAVIT.   Plea, 
tbat  e](ecutor  bath  fully  ar 


6.  RETAWER.  Flea  by  executor,  that 
lestitoi  waa  iadebteil  to  bim  by  bond,  and 
thai  be  hath  liilly  adminbteKd,  except  as 
to  a  aimi  nbkh  he  retaioa  in  aatiifaelioa 
oriheboml.         -  V. 

ScpUcatioD.  Pnytng  judgment  of  aaaeti  in 
liiturB.  V. 

6.  OUTSTAJVDWG  DEBTS.  Plea, 
that  there  ii  an  oiuitaDdiDg  bond,  and  the 
dereudant  bath  fiilly  adauDiateied,  iave 
five  dollan.  S 

Replication,  tbat  thebond  is  paid,  but  kept 
on  fool  by  fraud.    "  2i 

R^oinder,  tbal  the  bond  u  not  kept  on  foot 


RUOID( 

by  fraud. 
Additional  Noi 

on  aai  adm 

Pleadings  on  Statutes  regulating 

nea.    Partition  fence  buHt  on  defendant's 

Replication.  Fence  built  on  boundary.  ia 

COVENANT. 
Introduction.  SO 

Plea.'    1.  That  dafeDdutt  huh  not  braken 


21S 
2.  Non  eat  ftctum. 
8.  PAYMEJfT.  Plea.  Paymi 
nea.  1  Non  est  factum. 
2.  Payment  to  A.  A.,  at  request  of  plaintiff.  214 
S.  Payment  to  Uie  plaintiff'. 
Replication.  No  payment  to  plaintiff. 

4,  TEJVDER.    Plea.  Tender  and  refulsal.  214 

5.  SETAlffER.  Plea  to  Covenant  on 
articles  to  account  for  the  profita  of  aa 
estate,  that  the  defendant  expended  a 
large  sum  in  repairs,  for  nhich  he  retains 

the  money  rec:eived.  214 


7.  TEJ^DER.  Plea,  that  performance 
was  tendered  by  the  defendant,  aqd  re- 
fused by  the  plaintiff.  2 

Replication,  that  there  naa  no  tender  of 

Flea.  Tender  on  the  land.  2 


S.  SSTISFACTIOJf.    Plek.  &tt  Iha  de- 

fendan  " 

aatisfactioa  of  ci 

estate.  K 

Plea,  that  the  defendant  paid  tiie  plaintiff' 
$600  in  aaligCaction  of  the  cevenaat, 
wbieh  plaintiff  accepted.  SI 

RepHcalion,  (hat  the  plaintiff  neVHr  accept- 
ed the  money  in  satis&elion.  81 

Plea,  that  defendant  demised  other  estate 
to  the  plsintUT  in  saUshcIioQ.  21 

Replicalion,  that  the  detnise  was  not  in 
satis&ction.  2] 

9.  RELEASE.  Plea,  that  the  plaintifl 
made  a  general  release  to  the  defendant 
of  all  demands.  21 

Replication.    Non  est  factum.  tl 

10.  COJVDITIOJV  PRECEDJVT.  Plea, 
that  plaintiff  ennged  to  recomiDend  the 
dcfeodant,  wbi(£  Has  a  condition  prece- 
dent of  the  defendant's  covenanL  21 

11.  EVICTIOJV.  Plea,  that  the  defend- 
ant kept  his  coTenanIs  imtil  a  certain 
time,  and  then  was  ousted  by  an  elder 
title.  21 

n-COrEJiAATS  KEPT.  Ptea.  1. 
Tbat  defendant  did  repair  the  dwelling- 
house  &c.,  according  to  agreement.  2i 

2.  That  defendantbuiira  convenientitatde. 


a  lease,  but  plsintrffdld  not 

2.  Tbat  defendant  finished  the  premises  ac- 
cording to  the  covenant.  2 

nea,  that  the  messuage  &c.  were  not  min- 

Plea.  1.  Tbat  defendanl  hath  repaired  ac- 
cording (0  Ids  covenant.  21 

2.  As  lu  part  of  the  first  hraach,  that  tbe 
estate  was  injured  by  inevitalrie  acctdent, 
and  tbat  the  defendant  bath  not  been 
aUe  yet  to  repair,  &c.  9 

3.  As  to  the  last  breach,  that  he  did  ■<■ 
carry  away  hay,  &£.  2 

■I.  Another  plea  to  the  last  bre«h;  thatlbe 
plBiotiffgsve  him  leare  and  licenae.  2 

Plea,  that  defendant  did  repair  and  BDireit~ 
der  up  at  the  end  of  the  term,  acconling 


Ptea,  tbat  defendant  did  repair  Ilc  during 
the  year  &c.,  acuHding  to  covenant.  221 

13.  WEVITABLE ACCWEJYT.  Plea, 

that  the  house  was  burnt  down  in  a  great 
fire,  and  rebuilt  before^the  sctian  biougfaL  212 

14.  EXFUL8I0JV.  Plea,  that  tbe  plain- 
tiff entered  into  and  expelled  the  defend- 
ant from  the  demised  premises.  223 

RepKcMion,  that  plaintiff  did  not  eipel  In 

16.  DETERMWATIOJ^  OF  ES- 
TATE. Plea  to  an  action  on  an  Indent- 
ure for  not  repairing ;  that  tbe  plaintiff'i 
estate  was  determined  before  toe  action 
brought.  224 

18.  JVO  EVICTIOJV.  Plea,  dnt  A.  A. 
did  not  eject  tbe  plahitlff  from  tbe  d^ 
mised  eslal«.  SM 

Replication,  that  A.  A.  did  eject  the  plaiMiC  SIS 
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279 


279 
280 


280 


280 
281 


281 


282 


Plea.  Set-off  of  debt  due  by  plaintiff's  in- 
testate to  the  defendaQt.  278 

Plea,  that  the  money  for  which  the  bond 
was  eiven  was  lent  to  the  defendant  by 
A.  B.,  and  the  plaintiff  was  but  trustee, 
and  A.  B.  was  indebted  to  defendant  in  a 
large  sum,  which  the  defendant  is  ready 
to  set  off.  278 

17.  FORMER  RECOVERY.  Plea, 
that  plaintiff  recovered  in  a  former  action 
on  the  same  bond. 

Replication.    Nul  tiel  record. 

18.  TO  DELIVER  GOODS,  Plea, 
that  defendant  delivered  according  to  the 
condition  of  the  bond. 

Replication.  Assigning  a  particular  non- 
delivery. 

Rejoinder,  that  defendant  delivered  the 
goods. 

19.  TO  JiCCOUJVT,  Replication  to  a 
plea  that  T.  W.  accounted ;  an  account 
stated,  and  that  T.  W.  embezzled,  and 
notice  to  the  defendant  of  the  embezzle- 
ment. 

Plea  to  a  bond  to  accoimt,  that  the  defend- 
ant had  never  received  any  fees  &c. 

Replication  by  estoppel,  that  the  defendant 
in  the  condition  of  the  bond  acknowledg- 
ed fees  received,  and  a  balance  due  to  the 
plaintiff. 

Plea  to  an  action  on  bond  to  account, 
brought  against  a  surety.  1.  Non  est 
factum. 

2.  That  the  bond  was  given  only  to  the 
plaintiff,  and  that  the  plaintiff  afterwards 
entered  into  partnership  with  another, 
and  the  clerk  faithfully  accounted  £ic.,  to 
the  time  of  the  partnersliip. 
-  Plea.  General  performance,  to  a  bond  for 
A.  B.  to  account  and  pay  over  &«. 

Replication.  Assigning  a  breach  of  $100 
received  by  A.  B.  and  not  paid  over,  but 
converted  to  A.  B.'s  use. 

Rejoinder.  No  waste  nor  conversion  by 
A.  B.  &c. 

Plea.  Performance,  in  the  words  of  the 
condition  of  the  bond. 

Replication  to  a  plea  of  general  perform- 
ance ;  assigning  a  non-payment. 

Rejoinder,  that  the  money  was  received  by 
A.  B.,  and  accounted  for  and  paid,  before 
the  suit  commenced. 

Surrejoinder.    No  payment. 

Rejoinder  to  a  replication'  of  non-payment, 
that  A.  B.  paid  the  money. 

Replication  to  a  plea  of  performance,  that 
defendant  received  a  large  sum  of  money, 
and  never  accounted. 

Plea  to  a  bond  to  account  &c.,  as  adminis-^ 
trator  fiic. ;  that  no  goods  &c.  came  to 
his  hands. 

Replication,  that  a  silver  bowl  came  to  his 
hands. 

Replication  to  a  plea  of  general  perform- 
ance of  indenture,  specified  in  condition 
of  bond  ;  a  non-payment  of  money. 

Rejoinder.  Tender  at  the  place,  and  no 
one  on  the  part  of  the  plaintiff  to  receive 
the  money. 

Plea,  that  ^e  plaintiff  hindered  the  defend- 
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284 


284 

286 

285 


285 


286 
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286 


ants  from  perfonnance  of  the  coi    i 
the  bond. 
Replication,  that  plaintiff  did  not  b    : 
fendants  &e. 

20.   TO   PERFORM  COVE  J    i 
Plea,  that  defendant  performed 
nant  ' 

Replication,  that  A.  B.  having 
disseised  by  the  defendant,  and    I 
making  of  the  lease  A.  B.  re-ent    i 

Plea  to  an  action  where  the    <    • 
were  for  the  quiet  enjoyment  c 
&c. ;  a  general  performance. 

Replication,  that  defendant  obsi  i 
water-course  running  to  the  mil 

Rejoinder,  that  defendant  did  not  i 
the  water-course. 

Plea  to  an  action  against  executors  i 
to  perform  covenant  of  quiet  en    ; 

-    that  plaintiff  enjoyed  until  Sec,     i 
heir  entered  for  rent  in  arrear,  : 
to  power  of  re-entry  reserved 
denture  of  lease. 

Replication,  that  the  heir  enten 
the  time  when  &c. 

Rejoinder,  that  the  heir  did  not 
fore  the  time  when  &c. 

Plea,  that  defendant  hath  perfori  ; 
hath  been  ready  to  perform,  ace  i 
the  condition. 

Replication,  that  the  plaiiftiffrequ    i 
defendant  to  acknowledge  a  ni 
defendant  refused,  though  plaint   I 
him  for  his  costs  ten  dollars. 

Rejoinder,  that  the  plaintiff  did  noi  : 
dollars  for  defendant's  costs. 

Plea.  Special  and  general  perfori  ; 
a  bond  for  performance  of  cov  i 
an  indenture  respecting  mill-stoi   ! 

Replication,  that  the  mUl-stoncs  y  : 
nified,  and  not  paid  for. 

Rejoinder,  that  no  damage  was  as<  ! 

Notes  on  the  plea  of  performance 
Additional  Note. 

21.  TO  JJVDEMJVIFY.    Plea    • 

of  indemnity  from  dower ;  that    : 

performed  his  agreement. 
Replication.    Averring  a  claim  of   i 

a  third  person. 
Rejoinder.    Denying  such  claim    I 

by  a  third  person. 
Surrejoinder.    Averring  the  claim    : 

and  issue. 
Plea,  that  defendant  hath  paid  th 

and   so  *  acquitted    and    disch:  | 

plaintiff. 
Replication,  denying  the  payment 
Plea,  that  defendant  paid  Uie  m<  i 

so  acquitted  the  pla  ntiff. 
Replication.    Protesting  that  defe  . 

not  acquit  &c..;    that  defendan 

pay  the  money. 
Rejoinder,    that    defendant    did    | 

money. 
Plea.    Non  damnificatus. 
Replication  to  a  plea  of  non  damni  i 

condition  of  indemnity  against  t  i 

that  A.  B.  commenced  a  suit  aj  i 

plaintiff  &c. 
Replication  to  a  plea  of  non  damn  : 
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•  CODdiliMl  or  tDdciDDlIf  ;  ttwt  plilnlilf 
mi  compelled  to  pay  the  nioiiey.  21 

Rcplicadon  (0  a  plea  of  non  damnlficHtus, 
OD  ■  bond  for  maintciiaDce  of  a  baslanl 
child ;  that  plaintifla  were  obliged  (o  ex- 
pend a  ■um  of  moaey  In  miiatiiulag  the 
child.  3! 

I^oiDder,  that  flie  defendaat  oflered  to 
iiraititain  the  child,  and  the  plaintiffii  re- 
Aued  to  allow  him.  21 

IkgoiDder  (o  the  replicatioii  of  majale- 
nsDce,  tbtt  the.pbintiK  wer«  not  damni- 
fied. 


Plea  to  a  bastardy  hood,  that  if  (he  plain- 
tli&  are  damnified  it  is  of  their  own 
wrong.  SOO 

Replication,  that  ptaintifls  expended  a  larf^e 
sum  of  ntaaey,  and  not  of  their  own 
WToag.  300 

Bejoiader,  that  pkinlllK  did  it  of  their  own 
wroi%.  800 

Plea  to  &  baitardy  bond,  that  defendant 
offered  (o  mainUin  the  child.  SOO 

Replication,  that  defendant  did  not  offti  to 
maintain  &c.  SOI 

32.  TO  PERFORM  AWSRDS.  Plea 
to  a  bond  for' perromianee  of  award  on 
umpirage;  (hatlhere  was  noaward  made.  301 

Replication,  that  there  was  an  award  made 
by  the  uinpire.  801 

Ptea,  that  there  was  no  award  made.  302 

Replication.   Showing  an  award,  and  breach 


-pavm, 


302 


Rejoinder,  that  there  was  no  such  award.  SOS 
Plea,  that  defendant  prrfonned  the  award.  303 
Replication,  assigning  n  breach  of  the  award 

by  a  noD-paymenL  SOS 

Nora.  301 

Plea  in  Debt  on  bottomry  bond;  capture 

and  condemnation.  304 

Replication.  Reverse  of  aenlence,  and  res- 
titution decreed.  806 
23.  AOAWSr  EXECUTORS  JUVD 
ADMUVISTBATORS.  Plea  by  ei- 
ecutrix ;  that  judgments  have  been  re- 
cqrered  against  her,  and  lieyond  them  that 
she  has  only  goods  to  the  value  of  gS.  306 
SepHcaticm,  that  the  judgments  aia  kept  on 

root  by  fraud,  and  assets  ultra.  306 

Rejoinder,  that  the  judgments  are  not  kept 

on  foot  by  fraud,  and  no  asset  ultra.  SOT 

Plea.     Pleoe  admioistnivil,  except  910.       307 
Replication.     Prays  judgment  of  the  JIO, 
and    avers   that  dercndonl   hath  in  his 
hands  roods  ftc,  to  the  value  of  the  res- 
idua orplaJnUB''s  debt  SOS 
Plea  by  administrator;  thai  judgment  was 
recovered  to  a  certain  amount  against  the 
intestate,  and  that  he  retains  the  residue 
of  ihe  assets  for  debt  due  to  himself.  308 
Beplieatiro.     Satisfaction  entered  of  record.  309 
Replication,  (hat  the  judgment  was  obtain- 
ed by  fraud,  and  that  Uiere  are  assets  be- 
yond administrator'g  debt.                      309-SlO 
Beplicadon  to  a  plea  of  spedal  plene  ad- 
ministravit ;  that  the  judgments  are  kept 


Rejoinder,  diat  die  jndgmenti  are  not  kept 
on  foot  by  fraud.  310 

Plea.  To  Debt  on  bond  of  administiator, 
perfoimanca  specially  pleaded.  311 

24.  AGAIJfST  HEIRS  JATD  DEVI- 
SEES.  Pleas  by  the  heir.  Riens  by 
descent.  By  the  devisees.  Confession 
of  a  certain  devise  in  trust.  311 

Plea  by  an  heir  and  devisee.  Riens  per 
descent,  except  certain  lands  which  have 
been  sold  for  a  valuable  consideralion.        812 

Replication,  that  the  devisee  and  heir  have 
lands  unsold.  SIS 

Plea  by  devisee  ;  that  he  has  a  life  estate 
by  descent,  and  there  is  an  unsaUsfied 
judcmellt  against  her  as  devisee,  on  the 
obligBtton  of  her  devisor.  SIS 

Plea  by  devisee*  ;  that  the  devisor  devised 
his  estates  to  them  in  tnist  to  pay  debts, 
which  ate  not  sufficient  for  the  purpose.    SIS 

Plea  by  surviving  devisees.  1.  That  they 
have  nothing  as  devisees.  814 

2.  That  they  are  devisees  in  trust  1o  p«y 
debts  be.,  and  that  certain  debts  have 
been  paid,  and  others  remain  unpaid, 
which  amount  to  the  fuU  vahie  of  the  d«- 

Piea  by  grandson ;  liens  per  descent.  SIfi 

Replication,  that  defendanl  hath  lands  by 
descent,  suffldent  to  satisfy  plaintifl'  hjs 
debts.  SIS 

Rejoinder,  that  defendant  hath  not  lands  by 
descent,  sufficient  to  to  ealis^  plainliff.     81S 

Plea  by  two  femes  covett ;  riens  per  de- 
scent, except  as  to  a  manor  &c.,  and  that 
they  ought  not  to  be  charged  beyond  Ihe 
same.  316 

Replication,  thai  defendants  have  other 
lands  by  descent,  wherewith  they  might 
have  satisfied  plaintilT's  debL  316 

Rejoinder,  dbnying  the  same.  *'" 

Notes  on  p|---  ■-  *■' "  ' 

Additional  N 

II.  Fob  Penalties. 

IrUrodaetioa.  SIS 

1.  ON- STATUTES.  Plea  to  a  qui  lam 
action ;  nil  debet.  820 

2.  OJV  AGREEMEJfTS.  Plea  to  an  ac- 
tion on  an  Igreernent  to  pay  money  on 
Iraiufer  of  s(ock;  that  the  plaintiff  did 
not  transfer  the  stock  on  the  day  appoint- 

Hepliciition,  that  the  plaintiff  traosfeircd 
the  stock  l(c  to  the  defendant  on  the 
said  day.  3^ 

Plea  to  an  action  for  not  producing  a  title 
and  completing  a  purchase  according  te 
articles ;  that  (he  plaindff  declined  and 
refused  to  carry  Ihe  agreement  inloeftct.  JH 

Replication,  that  piainliffwas  ready  (o  com- 
plete the  purchase  &c.,  traveisiog  the 
declining  and  refusal.  321 

Rejoinder,  takii^  issue  on  the  dechnkig  and 

Plea  to  an  action  for  not  perfotmiDK  artidoi 
to  purchase  b.c.  \  that  ths  plaintlS'  had 
not  a  good  tile.  821 

2.  Thai  plalotiffliad  cut  traMofftbepcMa- 
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ifles,  and  thereby  disabled  himoelf  to  per- 
form the  agreement  on  liia  part.  322 

Plea  to  an  action  for  not  paying  money  for 
the  purchase  of  salt-marsh  appendant  to 
certain  messuages  &c.  1.  That  defend- 
ant had  paid  the  purchase-money.  2. 
That  plaintiff  had  no  title  to  recover  the 
purchased  lands.  828 

Replication,  that  plaintiff  was  seised  in  fee, 
and  so  had  sufficient  estate  to  convey  to 
the  defendant  828 

Plea  to  an  action  for  the  payment  of  the 
costs  and  charges  of  a  suit;  that  the 
costs  &c.  did  not  amount  to  $50,  but 
only  to  0ZOy  which  the  defendant  ten- 
dered to  the  plaintiff.  323 

Replication,  protesting  against  the  tender, 
that  the  costs  &c.  amounted  to  more  than 
080,  to  wit,  to  $60.  824 

Notes  on  breaches  suggested  on  the  re- 
cord. 324 

III.  Oir  Simple  Contract. 

Iniroduetion,  827 

1.  JYTL  DEBET.  Plea,  that  the  defend- 
ant owes  nothing  to  the  plaintiff.  827 

Plea,  statute  of  limitations.    Action  did  not 

accrue  within  six  years.  328 

Plea.    Infancy.  828 

2.  OJV  ANNUITIES.  Plea,  non  conces- 
sit. 828 

IV.    PoR  Resit. 
IntrodueUan.  829 

1.  NON  DEMISIT.  Plea,  that  the  plain- 
tiffdid  not  demise  &c.  829 

2.  NIL  HABUIT  IN  TEMEMENTIS. 
Plea,  that  plaintiff  had  nothing  in  the 
tenements  &c.  830 

8.  NIL  DETINET.  Plea,  that  the  de- 
fendant did  not  detain.  880 

4.  RIENS  EN  ARRERE.  Plea,  riens  en 
arrere.  S30 

5.  EVICTION.  Plea,  that  the  defendant 
entered,  and  was  expelled  from  the  pre- 
mises by  the  plaintiff.  880 

Replication,  thai  the  plaintiff  did  not  expel 
the  defendant.  831 

Plea,  that  plaintiff  entered  and  expelled  the 
defendants  from  part  of  the  premises.         831 

Replication,  that  plaintiff  did  not  enter  and 
expel.  881 

Plea  to  a  declaration  on  a  demise  of  three 
rooms  and  a  cellar ;  defendant  ipleads  a 
demise  of  a  fourth  room  also,  and  expul- 
sion from  that  room  by  plaintiff.  831 

6.  RE-ENTRY.  Plea,  as  to  part  of  rent ; 
that  plaintiff  entered  into  the  demised  es- 
tate by  a  clause  in  the  lease,  afte»  the 
rent  became  due.  2.  And  as  to  ^e  resi- 
due of  the  rent,  due  after  the  re-entry  of 
the  plaintiff,  the  same  plea.  8.  And  for 
further  plea,  nil  debet.  332-888 

Im  SURREJ^DER.  Plea  by  executors, 
(in  action  brought  against  them  at  suit  of 
executors,)  that  testator  surrendered  be- 
fore rent  due.  388 

88 


Replication.   Denying  the  sunend< 

8.  ASSICkYMEJVrr.    Plea   to 
executors  of  Lessor  v.  Lessee,  tli 
assigned  over  the  premises,  and 
testator  accepted  rent  6f  the^ossi 

Replication.  Protesting  that  there 
any  assignment ;  that  testator  di^ 
cept  rent  from  asdgnee. 

Plea,  that  defendant  assigned  ove 
terest  before  any  rent  became  du 

Plea  to  Deb^  for  rent  against  ex( 
lessee ;  that  the  lessee  assigned, 
the  assignee  entered  in  the  lesst 
time. 

Plea  by  assignee ;  that  the  premis 
not  to  him  by  assignment 

y.  On-  JuDGMXirrs. 
hitroductum. 

1.  J^UL  TIEL  RECORD.  Plea, 
there  is  no  such  record.  2.  *] 
judgment  has  been  paid  by  defen 

Replication.  1.  That  there  is  sucl 
2.  That  defendant  has  not  paid  t! 
ment 

Plea.    1.  That  there  is  no  such 
2.  That  the  action  is  brought  on 
judgment  against  intestate  and 
and  that  the  other  is  yet  alive. 

Notes  on  pleas  to  judgments. 


DEMURRERS. 


Introduction. 


I.  br  ABjLTEMsirr. 

1.  TO  PLEAS.    Demurrer  to  a 
abatement  in  K.  B. 

Joinder  in  Demurrer. 

Demurrer  to  a  plea  In  abatement  in 

Joinder  in  Demurrer. 

2.  TO  REPLICATI0J\r8.-  Dei 
a  replication  in  K.  B. 

Joinder  in  Demurrer. 

Demurrer  to  replication  in  formedon 

Joinder  in  Demurrer. 

8.  TO  JURISDICTIOJV*.    Dera 

plea  to  the  jurisdiction  in  K.  B. 
Joinder  in  Demurrer. 


^ 


II.  Iir  Bar. 


t.  TO  DECLARATIOJ^a.  I 
to  a  declaration  in  K.  B.  in  an  s 
Debt. 

Joinder  in  Demurrer. 

Demurrer  in  K.  B.  to  a  declaration 

Joinder  in  Demurrer. 

Demurrer  in  C.  B.  to  a  declaration 

Joinder  in  Demurrer. 

Demurrer  to  a  declaration,  on  oyer, 
in  K.  B. 

Demurrer  to  a  declaration  in  Debt  \ 

Joinder  in  Demurrer. 

2.  TO  PLEAS,    Demurrer  to  a 

Debt  in  C.  B. 
Joinder  in  Demurrer. 
Demurrer  to  a  plea  in  Debt  in  C.  B. 
Joinder  in  Demurrer. 

8.  TO  REPLICATIOJ^S.  Den 
a  replication  in  Debt  in  K.  B. 


698 
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Joinder  in  Demurrer.  849 

Demurrer  to  a  replication  in  C  B.  in  Tres- 
pass. 349 
Joinder  in  Demurrer.  S49 

4.  TO  JREJOIJVDERS,    Demurrer  to  a 
rejoinder  in  Debt  in  K.  B.  349 

Joinder  in  Demurrer.  849 

Demurrer  to  rejoinder  in  C.  B.  in  Trespass 

on  new  assignment  350 

Joinder  in  Demurrer.  850 

Demurrer  to  a  rejoinder  in  Case.  850 

Joinder  in  Demurrer.  850 

5.  TO  SUBREJOIJ^DERS.    Demurrer 

to  a  surrejoinder  in  D^t  in  C.  B.  850 

Joinder  in  Demurrer.  850 

6.  TO  REBUTTERS,    Demurrer  to  a 
rebutter.  851 

III.  In  Account. 

TO  PLEAS.    Demurrer  to  a  plea  and  ac- 
count before  auditors.  851 

IV.  In  Audita  Querela. 

TO  DECUiRJlTlOJ^S.     Demurrer  to 

audita  querela  in  G.  B.  351 

Joinder  in  Demurrer.  852 

V.  In  Dowkr. 

1.  TO  PLEAS,    Demurrer  to  a  plea  of 
Dower  in  C.  B.  852 

Joinder  in  Demurrer.  852 

2.  TO  REPLICATIOJ>rS.    Demurrer  to 

a  replication  in  Dower  in  C.  B.  358 

Joinder  in  Demurrer.  858 

VI.  In  Covxnant. 

TO  DECLARATIOJ^S.    Demurrer  to  a 

breach  in  Covenant.  858 

Joinder  in  Demurrer.  354 

Vll.  In  Error. 

TO  A8SIOJVMEJVT3.    Demurrer  to  as- 
signment of  errors.  854 
Joinder  in  Demuirer.  854 


VIII.  In  Real  Actions. 

\.  TO  PLEAS.    Demurrer  to  a  counter- 
plea  of  voucher  in  a  quod  ei  dtforeeat 
Joinder  in  Demurrer. 

2.  TO  REPLlCATIOJ^S.  Demurrer  to 
a  replication  in  Entry  tur  disseisin  in 
C.  B. 

Joinder  in  Demurrer. 

8.  TO  REJOIN'DERS.    Demun«r  to  a< 

rejoinder  in  C.  B.  in  Formedon. 
Joinder  in  Demurrer. 

IX.  In  Waste, 

TO  PLEAS.    Demurrer  to  a  plea  in  bar 

in  an  action  ^f  Waste  in  C.  B. 
Joinder  in  Demurrer. 

X.  In  RsPLfiviN. 

l.TOAVO  WRIE8.   Demurrer  to  avow- 
ry in  K.  B.  857 
Joinder  in  Demurrer.    \  857 
Demurrer  to  cognizanca  in  E.  B.                   857 
Joinder  in  Demurrer.                                       857 

2.  TO  BARS.  Demurrer  to  bar  to  cogni- 
zance in  K.  B.  858 


855 
855 


355 
855 

856 
856 


856 
856 


Joinder  in  Demurrer. 
Demurrer  to  a  plea  in  bar  to  Avowry  in  K.  B.  858 
Joinder  in  Demurrer.  858 

Demurrer  to  a  bar  to  Avowry  in  C.  B.  859 

Joinder  in  Demurrer.  869 

XI.  In  Scire  Facias. 

1.  TO  DECLARATIONS.  Demmrar  to 
Scire  Facias  in  C.  B. 

Joinder  in  Demurrer. 

2.  TO  PLEAS.  Demurrer  to  a  plea  in 
Scire  Facias  on  judgment  in  K.  B.  860 

Joinder  in  Demurrer.  860 

8.  TO  REPUCATIOKS.  Demuirer  to 
replication  to  Scire  Facias  on  judgment 
by  administrators  in  K.  B.  860 

Joinder  in  Demurrer. 

XII.  In  Q(7i  Tam  Actions. 

TO  PLEAS.    Demurrer  to  a  plea  in  q%d 

tam  action. 
Joinder  in  Demurrer. 


861 
861 


XIII.  Special  Demi^rrers. 

TO  DECLARATIOJCS.  Demurrer  to  a 
declaration  in  Replevin  in  C.  B.,  and 
causes  of  demurrer.  861 

Joinder  in  Demurrer. 

Demurrer  to  a  plea  in  Debt  in  K.  B.,  and 
causes  of  demurrer. 

Joinder  in  Demurrer. 

Notes  on  demurrers.  862 


XIV.   To 

Demurrer  to  evidence. 
Joinder  in  Demurrer. 


Evidence. 


363 


ERROR. 
hUroduciion. 

1.  V^  LAW.  Assignment  of  general  errors.  374 
Joinder  in  Error.  374 

2.  /JV  FACT.  Assignment  in  a  plea  of 
Dower,  of  idiocy  and  appearance  by  at- 
torney. 374 

Replication.  Not  an  idiot,  but  a  lunatic  375 
Assignment  of  in&ncy  in  tfie  defendant.  376 
Repfication,  that  defendant  was  of  full  age.  376 
Assignment  of  coverture  in  the  defendant  at 

the  time  of  bringing  the  action.  376 

Replication,  that  the  defendant  was  not 

covert.  376 

Assignment  of  the  death  of  the  plaintiff  be- 
fore trial,  and  award  of  scire  iacias  to  his 
executors.  376 

Assignment  of  the  death  of  one  of  the  de- 
fendants in  the  action,  before  trial  of  the 
action.  3T7 

Replication,  that  the  said  defendant  is  yet 

alive,  with  a  traverse  of  his  death.  877 

Rejoinder  on  the  traverse.  377 

8.  RELEASE.    Flea,  that  plaintiff  gave  a 

deed  of  release  of  errors.  878 

Replication.    Non  est  Jbctum.  378 


REAL  ACTIONS. 
fiUrodueti&n, 
Plea.  Entire  tenancy. 


879 
884 
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Replication.    Confeasion  of  the  plea.  406 

II.  IfO  MARRIAGE,  Plea.  1.  That  de- 
mandant's  alleged  husband  was  never 
seised  of  the  premises  so  ^  to  endow 
demandant.  2.  That  thef  were  never 
joined  in  lawful  matrimony.  406 

Replication,  that  A.  A.  and  the  demandant 

were  accoupled  in  lawful  matrimony.        406 
Plea,  that  demandant  and  A.  A.  were  nev- 
er accoupled  in  lawful  matrimony.  406 
Replication,  that  they  w«re  accoupled  in 

lawful  matrimony.  407 

12.  DEVISE  A^D  ACCEPTANCE.  Flea, 
that  plaintiff's  husband  devised  her  an 
annuity  in  lieu  of  dower,  which  plaintifi* 
accepted.  ^'^ 

U.  RELEASE.  Plea,  that  the  demandant 
released  her  right  of  dower  in  the  prem- 
ises by  a  deed  of  mortgage  given  jointly 
with  her  husband,  and  afterwards  the 
defendant's  father  recovered  judgment 
against  the  husband,  and  levied  execu- 
tion on  the  equity  of  redemption,  and 
the  premises  descended  to  the  defendant.  408 
Plea,  uat  demandant  and  her  husband  con- 
veyed to  £.  and  F.  in  mortgage  hy  a 
deed  which  is  lost,  for  security  and  in- 
demnity from  bond  to  G.  G.,  and  that  E. 
died  and  left  F.  survivor,  who  afterwards 
died,  and  the  defendaat  as  his  adminis- 
trator was  compelled  to  pay  the  bond ; 
that  the  defendant  sued  and  recovered 
judgment  on  the  mortgage,  and  entered 
into  and  took  peaceable  possession  of  the 
estate,  and  has  ever  since  held  the  same.  409 

Replication,  protesting  that  the  deed  was 
not  lost  by  time  and  accident ;  non  est 
factum.  411 

•14.  D05  DE  DOTE.  Plea,  that  the 
widow  of  the  fiither  of  the  demandant's 
husband  had  dower  in  the  premises, 
which  excludes  dower  to  his  son's  wid- 
ow. 412 

V.  Partitiok. 
Introduction.  413 

1.  OJf  PETITION'S.  Plea,  that  defend- 
ant is  sole  seised  of  the  lands  &c.,  and 
not  in  common  witii  the  petitioner.  417 

Replication,  that  the  petitioner  is  seised  in 
common  as  he  hath  above  alleged.  417 

Fleaj  that  defendant  is  seised  of  one  half;, 
without  this,  that  petitioner  is  seised  of 
five-eighths.  417 

Plea,  that  respondent  is  sole  seised  of^  the 
premises ;  without  this,  that  the  petition- 
er is  tenant  in  common  with  him.  417 

Replication,  that  petitioner  is  tenant  In 
common  of  a  moiety  of  the  premises.        418 

VI.  Oir  Mo&TOAOEs. 
hitroduction.  418 

Plea  as  to  the  whole.  1.  Nul  disseisin.  2. 
As  to  part,  nul  disseisin ;  and  as  to  the 
residue,  disclaimer  of  possession.  8. 
Payment  at  the  day.  4.  Payment  after 
tiie  day.  427-428 

Replication  to  the  third  plea,  no  payment 
at  the  day.  .To  the  focra  plea,  no  pay- 
after  the  day.  428 


Plea  to  action  by  assignee  of  moitgase, 
Oiat  defendant's  ancestor  was  impleaded 
by  said  assignee,  and  judgment  in  that 
action  was  rendered  in  &vor  of  defend- 
ant's father,  and  that  this  action  is  brought 
for  the  same  lands.  428 

Plea,  that  the  deed  is  a  deed  with  defeas- 
ance and  of  mortgage,  and  prayer  to  be 
heard  in  chancery  according  to  statute.      429 

Replication,  that  the  deed  has  no  defeas- 
ance which  makes  it  a  mortgage.  4S0 

RejoinA,  that  the  deed  is  a  mortgage,  &c  4S0 


VII.  BlU.8  IK  EQUITY. 


Introduction. 


4Si 


1.  OJV  MORTGAGES.  Plea,  that  the 
mortgagee  assigned  to  the  respcMident, 
who  entered  into  and  had  peaceable  pos- 
session ot  the  premises  for  three  years 
before  tender  of^ payment  made,  and  that 
more  money  than  was  tendered,  is  due  to 
the  respondent.  435 

Replication,  that  no  more  money  than  the 
tender,  was  at  the  time  thereof  due  to  the 
respondent,  and  that  the  respondent  had 
not  held  peaceable  possession  of  the  prem- 
ises for  three  years  before  the  tender.         4S6 

Plea,  that  the  respondent  before  the  tender 
entered  into  and  had  peaceable  and  open 
possession  of  the  premises  for  more  than 
three  years.  4S7 

Replication,  that  one  A.  A.  was  tenant  of 
me  proponent,  and  by  agreement  paid 
the  rent  to  the  respondent,  and  that  the 
proponent  at  the  time  of  the  entry  &c. 
was  out  of  the  Commonwalth,  and  bo 
the  entry  was  not  peaceable  and  open 
but  fraudulent  487 

Rejoinder,  that  the  entry  was  openly  and 
legally  made  by  the  respondent  437 

Plea.  1.  That  the  conveyance  is  not  a 
mortgage  but  an  absolute  fee,  and  that  it 
was  conveyed  to  M.  M.,  who  held  peace- 
able possession  thereof  for  more  than 
three  years,  &c.  &c.  2.  And  as  to  the 
tender  and  all  other  things  not  before  an- 
swered, the  respondent  demurs  in  law. 


Replication,  that  the  matters  set  forth  in 
the  said  bill  are  true  and  just,  and  'that 
the  respondent's  demurrer  in  law  is 
bad.  440 


IntroducHon. 


REPLEVIN. 


I.  Ih  Bab. 


441 


1.  GENERAL  ISSUE.      Plea,  tiiat  de- 
fendant  did  not  take  the  said  goods.  453 

2.  TRAVERSE  OF  PLACE.  Plea, that 
defendants  took  the  cattie  in  another 
place ;  and  avowry  for  return,  that  de- 
fendants were  two  proprietors  of  the 
place  &c.,  and  the  mare  was  going  at 
large  out  of  any  enclosure,  n^erefore  as 
such  proprietors  they  took  her,  kc.  46S 

nea,  that  the  defendant  took  the  mare  in 
another  place,  &c.  4S8 

RepUcation,  that  defendant  took-6ie  mare 
in  the  place  mentioned  in  tlie  dedaiap 
tion.  464 
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own  wrong  made  an  assault  upon  tbe  do-    • 
fendaut,  with  an  intent  to  imprison,  &c.    541 

Plea.  1.  Not  guilty,  as  to  part.  2.  And 
to  the  residue,  son  assault  demesne.  542 

Replication,  that  the  defendant  beat  the 
plaintiff's  wife,  and  the  plaintiff  came  to 
bar  assistance,  with  a  traverse  of  the  as- 
sault. 542 

Rejoinder.    Son  assault  demesne.  542 

6.  DISOBEDIEJ^CE,  Plea  in  an  action 
against  master  by  apprentice  for  assault 
&c.  and  imprisonment  1.  As  to  part, 
not  guilty.  2.  As  to  the  residue  of  the 
first  count,  that  plaintiff  deserted  bis  mas- 
ter, who  retook  him  and  confined  him  to 
his  chamber,  which  is  the  residue  of  the 
trespass,  to.  3.  As  to  the  residue  of  the 
second  connt,  that  the  plaintiff  was  re- 
flectory and  disobedient,  and  defendant 
gently  corrected  him.  542,  648 

Replication,  that  defendant  committed  the 

trespass  of  his  own  wrong.  543 

Plea.  1.  As  to  part,  not  guilty.  2.  As  to 
the  beating  &c.,  that  defendant  is  a  Bclfo<^ 
master,  and  for  bad  behaviour  corrected 
the  plaintiff,  who  was  his  scholar.  643 

Replication.    Of  his  own  wrong.  544 

Plea,  that  plaintiff  is  apprentice  to  the  de- 
fendant, and  behaved  contumaciously, 
whereupon  the  defendant  moderately 
chastised  him.  544 

Plea  to  an  action  by  servant  1.  Not  guilty 
lo  the  whole  trespass.  2.  To  the  first 
count,  that  the  plaintiff  was  groom  of  the 
defendant,  and  the  defendant  corrected 
him  for  misbehaviour.  8.  To  the  last 
count,  the  same  plea.  *    544, 546 

Plea  to  an  action  by  mariBer.    1.  Not  guil- 
ty.   2.  That  plaintiff  was  a  mariner  on 
board  a  ship  of  war  of  which  defendant 
was  master,  and  because  the  plaintiff  was 
accessory  to  the  stealing  of  certain  goods 
out  of  a  prize,  the  defendant  chastised 
him.    8.  That  the  defendant  flogged  the 
plaintiff,  so  btting  a  mariner,  for  misbe- 
haviour. 545,  646 
Replication.    Of  his  own  wrong.  647 
Plea,  that  the  plaintiff  was  a  mariner  on 
board  defendant's  ship,  and  raised  a  mu- 
tiny. 647 
Plea  to  Trespass  by  mariner  for  imprison- 
ment and  flogging.    1.  That  defendant 
was  captain  of  a  ship  of  war,  and  he 
floeged  the  plaintiff  for  disobeying  orders, 
and  put  him  in  irons  for  the  purpose  of 
reformation.    2.  That  the  defendant  mod-  . 
erately  corrected  the  plaintiff  for  disobe- 
dience  in  departing  from  the  ship  without 
leave,  &c.    8.  Tnat  plaintiff  was  about 
to  desert,  and  the  defendant,  in  order  to 

Srevent  him,  and  to  4ceep^discipline  &c., 
ogged  him  at  a  convenient  time,  and 
imprisoned  him  in  the  interim.  548,  549 

Plea  in  an  action  by  mariner  against  mas- 
ter of  a  vessel.  1.  Not  guilty,  as  to  the 
whole  trespass.  2.  Not  guilty,  as  to  part. 
8.  As  to  the  residue,  that  plaintiff  disobeyed 
commands,  and  on  that  account  the  de- 
fendant moderately  corrected  him.  650 

Plea  in  an  action  against  master  of  vessel. 
1.  Not  guilty,  as  to  part    2.  As  to  the 


residue,  that  plaintiff  disobeyed  lawftd 
commands,  and  on  that  account  the  de- 
fendant moderately  corrected  him.  650 

Replication,  that  plaintiff  committed  the 
trespass  of  his  own  wrong.  661 

Plea  in  an  action  against  master  of  a  ressd ; 
dis(^edience  of  lawful  commands,  and  on 
that  account  defendant  moderately  cor- 
rected him.  550 

Replication,  that  defendant  did  it  of  his 

own  wrong.  661    . 

Plea  to  action  brought  by  a  mariner  agunst 
a  master  of  a  vessel.  1 .  Not  guilty  as  to 
part  2.  As  to  the  residue,  that  plaintiff 
insulted  and  disobeyed  the  defendant, 
and  thereupon  the  defendant  a»  such 
master  moderately  corrected  him.  661- 

Replication.    De  sua  injuria  propria.  662 

7.  DEFEJ>rCE  OF  POSSESSIOy, 
Plea,  that  the  pfarintiff  was  makmg  a  noise 
&c.  in  defendant's  house,  wherefore  the 
defendant  requested  him  to  depart,  and 
upon  refusal  gently  removed  him  from 
his  house.  ^^ 

Plea.  1.  To  the  whole  trespass,  not  guflty. 
2.  That  the  defendant  was  possessed  of 
a  close  in  which  was  a  brick  wall,  which 
the  plaintiff  was  pulling  down  &c.,  and 
the  defendant  moUUer  fiBOiitw  iaiposuii 
&c.  to  prevent  him.  661 

Plea.  1.  As  to  the  force  and  aims  8w., 
that  defendant  is  not  guilty.  2.  As  to 
the  beating  &c.,  that  ddendant  vras  pos- 
sessed of  a  close  for  a  tenn  of  years*  and 
the  plaintiff  came  into  it,  and  the  defend- 
ant requestedlum  to  depart,  and  on  his 
reftisal,  the  defendant  geotij  Jaid  his 
hands  on  the  plaHstlff  to  cause  him  to 
depart,  &c.  558 

Replication.  De  sua  injuria  propria.  -  554 

Plea.    1.  As  to  part,  not  guilty.    2.  As  to 
the  residue,  that  plaintiff  was  in  defend- 
ant's house  behaving  in  a  disorderiy  man- 
ner, and  the  defendant  turned  him  out      664 
Replication.    De  sua  mjuria  propria.  664 

Plea  to  Trespass  for  assault  battery,  and 
wounding ;  that  plaintiff  was  in  defend- 
ant's close  with  his  wagon,  and  tefused 
to  depart,  and  the  defendant  moUiier 
manus  imposuU,  ^^ 

Replication,  that  plaintiff  was  passing  in  a 
way  over  tbe  said  close,  and  ttiat  the 
defendant  beat  him  without  cause.  666 

Plea.  1«  As  to  part,  not  guilty.  2.  As  to 
the  residue,  that  the  plaintiff  entered  the 
defendant's  house,  and  defendant,  on  his 
refusal  to  depart,  pushed  him  out  ^56 

Plea,  that  plaintiff's  and  defendant's  wives 

were  fighting,  and  defendant  parted  them.  567 
Plea,  that  tiie  plaintiff  trespassed  on  the  de- 
fendant's close,  and  the  defendant  re- 
quested him  to  depart,  and  on  his  refusal 
gentiy  laid  his  hands  on  him,  whereupon 
the  plaintiff  assaulted  defendant,  and  he 
defended  himself,  &c.  667 

Plea  in  defence  of  possesiion,  in  substitu- 
tion of  moUUer  tnamu  tmposutt  /  that 
the  plamtlff  entered  into  the  defendant's 
house  with  force  and  arms  and  a  sbons 
hand,  whereupon  the  defendant  tesistea 
and  repeUed  mm.  ^^ 
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fort  tbe  defendant  corrected  him,  and 
necessarily  fastened  and  tied  him.  8. 
Justiiying  the  assault  and  imprisonment 
under  the  commitment.  4.  Justifying  all 
the  trespasses  but  f  maiming,  under  the 
commitment,  and  moderate  correction  for 
misbehanour.  581, 582 

Replication.  1.  To  the  first  plea,  de  sua 
injuria,  and  a  new  assignment  of  the  tres- 
pass. 2.  To  the  second  plea,  a  new  as- 
signment of  the  trespass.  8.  To  third 
plea,*  a  new  assignment  of  the  trespass.  583, 584 

Replication  to  a  plea  of  justification,  under 
process ;  a  new  assignment  of  the  tres- 
pass. 584 

Replication  to  a  plea  of  justification  by  ar- 
rest under  execution;  that  the  sherin  re- 
leased the  plaintiff,  and  afterwards  the 
defendant,  who  was  his  deputy,  arrested 
the  plaintiff.  586 

Plea  Inr  watchman ;  as  to  part,  not  guilty. 
2.  son  assault  demesne.  8.  Justifica- 
tion ;  that  the  plaintiff  was  making  a  dis- 
turbance, and  tne  defendant  arrested  him 
&c.  585, 586 

Plea.  Justification  as  watchman's  assist- 
ant. 586 

Plea  to  assault  &c.  and  imprisonment.  1. 
As  to  the  assault,  battery,  Sic.  son  assault 
demesne.  2.  As  to  the  residue,  except 
imprisonment,  not  guilty.  8.  As  to  tiie 
imprisonment,  that  defendant  was  sheriff, 
and  plaintiff  disturbed  him  in  his  duty, 
and  to  preserve  the  peace  &c.,  he  detain- 
ed the  plaintiff  ficc.  586 

Plea  to  assault,  battery,  and  wounding  &c., 

1.  As  to  the  force  and  arms,  not  guilty. 

2.  As  the  residue,  that  one  A.  A.  sued 
out  a  writ  which  was  delivered  to  the  de- 
fendant, who  was  a  deputy  sheriff,  to 
serve;  that  the  defendant  arrested  the 
plaintiff,  who  afterwards  assaulted  the 
defendant,  and  so  defendant  justifies  son 
assault  demesne.  588 

Notes  on  pleas  by  officers.  588 

Additional  Note.  591 

12.  TjEJVDER  OF  JlMEJVnS.  Plea  to 
an  action  against  officers  of  the  excise. 

1.  Not  guilty,  to  the  whole  trespasses. 

2.  That  defendants  were  officers  of  the 
excise,  and  the  trespasses  were  commit- 
ted by  them  as  such,  and  that  they  ten- 
dered sufficient  amends.  598 

Replication,  that  the  amends  tendered  were 
not  sufficient.  594 

Plea  to  an  action  against  justices  of  the 
peace.  1.  Not  guilty.  2.  That  the  tres- 
pass was  done  bv  them  in  the  execution 
of  their  official  auty,  and  that  they  ten- 
dered amends  before  action  brought.  594 

II.  Oir  Chattxi^. 
hUroduction.  595 

1,  QEJVESAL  ISSUE.  Plea,  not  guil- 
ty, to  the  whole  trespass.  699 

2.  PROPEMTY.  Plea.  1.  To  part,  not 
guilty.  2.  As  to  the  residue,  that  the 
cup  was  bailed  to  the  plaintiff,  and  the 

'  defendant,  by  order  of  the  owner,  took  it 
from  him.  .  599 


Replication,  fliat  defendant  took  It  of  his 
own  wrong,  with  a  tnveise  oi  the  prop- 
erty. 

Rejomder  on  the  traverse.  600 

Plea.  1.  As  to  part,  not  guilty.  2.  As  to 
the  residue,  that  the  heifer  was  the  prop- 
erty of  the  defendants,  who  with  their 
servants  took  the  same.  606 

Replication,  denying  the  property.  600 

Plea.  1.  As  to  part,  not  guilty.  2.  As  to 
the  residue,  the  eoods  were  bailed  to  the 
plaintiff,  and  afterwards  given  by  the 
owner  to  the  defendant  in  satis&ction  of 
a  debt.  600 

Replication,  that  the  goods  were  the  plain- 
tiff's with  a  traverse  of  the  properly.  600 

Rejoinder  on  the  traverse.  601 

8.  PRIVATE  J>rcnSjSJVCE.  Plea  to 
an  action  of  trespass,  assault,  and  battery, 
taking  a  seine  &c.  1.  Not  guilty,  to  the 
whole.  2.  Not  guilty,  as  to  the  force 
and  arms  8lc  3.  As  to  the  residue,  that 
plaintiff  came  with  his  seine  on  the  land 
of  the  defendant  and  others,  and  defend- 
ant took  the  seine  gently  out  of  plaintiff's 
hands,  and  ordered  him  from  the  land. 
4.  For  another  plea,  not  guilty,  as  to  the 
force  and  arms.  5.  As  to  tne  residue, 
that  defendant  held  by  demise  certain 
lands,  that  plaintiff  entered  on  them  with 
his  seine,  and  that  deCsndant,  on  the 
plaintiff's  refusal  to  so  off  the  lands,  gen- 
tly took  the  seine  uom  him  to  prevent 
damage.  601 

Replication.  1.  That  Merrimack  river  is  a 
navigable  river,  and  the  plaintiC  ^t  the 
time  when  &c.,  was  fishing  on  the  banks 
of  said  river,  which  is  a  common  right  of 
all  citizens  &c. ;  with  a  traverse,  tluit  the 
plaintiff  was  in  the  close  mentioned  in 
the  defendant's  plea.  2.  As  to  the  other 
plea  in  bar,  the  same  replication.  60S 

Rejoinder,  that  plaintiff  was  in  the  close  .    * 
CLC,  as  the  defendant  has  alleged  in  hia 
bar. 


4.  PUBLIC  J>rUISJJ^CE.  Plea.  1. 
Not  guilty,  as  to  the  whole.  2.  That  the 
goods  were  on  a  stage  in  the  highway, 
obstructiDg  it,  and  the  defendant  remov- 
ed them  to  a  convenient  place.  604 

Plea.  1.  Not  guilty,  as  to  part  2.  As  to 
the  residue,  ue  boat  &c  were  on  a  hi|rii- 
way  and  common  landing,  and  the  de- 
fendant removed  them  in  order  to  nm 
&c.  600 

Replication,  that  defendant  subsequently 
converted  the  boat  &c.  to  his  own  use.     605 

Rejoinder,  that  the  defendant  did  not  eoor 
vert.  605 

5.  COMMjIATD  of  OWJ^ER.     Plea, 

that  the  ship  belonged  to  A.  A.,  and  de- 
fendant, as  master  of  the  ship,  by  his  ap- 
pointment entered  and  broke  the  locks  6x.  606 

6.  SATISFACTIOJSr.  Plea.  1.  Notguil- 
ty,  to  the  whole  trespass.  2.  That  de- 
fendant paid  ten  bushels  of  com  in  foil 
satisfaction  of  all  tremasses  d&c.  606 

'Replication  that  plaintiff  did  not  accept  the 
com  in  full  satiafiiAtion.  60T 
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RepHcMiDD,  Ihat  the  ptaintiSs  bave  b;  pre- 
scription EI  several  bshery  in  the  place 
where,  (tc.  6; 

Bejainder  tra.vereing  (he  prescriptioD.  6: 

Plea,  that  the  place  where  &c.  i^  part  of 
>  DiviEsble  river,  aod  (he  defendant  en- 
tered &e.,  (0  fish.  6: 

Pies,  ihst  the  locus  In  i}uo  ii  part  of  a  nav- 
igable river,  nilhin  the  flux  and  reflux 
or  (he  sea,  in  which  evecy  citizen  has  a 
light  to  flsfa.  6: 

8.  PUBLIC  ^U^Y.  Plea,  that  the  place 
where  &c.  i>  a  public  quay,  and  defend- 
ant entered  &c.,  to  unlade  goods.  6: 

9.  RIGHT  OF  H'^Y.  Plea.  ].  Not 
pui)ly.  S.  That  defenilant  is  seised  of  a 
boDse  near  Ihe  locus  in  quo,  and  has  by 
prescription  a  right  to  draw  water  out  of 
a  well,  and  a  way  to  the  well  over  the 
locus  in  quo.  6. 

let.  Plea.    1.  Not  guilty,  as  (o  pait.    2. 

As  to  the  re^due,  that  defendant  has  a 

private  way  by  preiciiption.  6 

Heplication,  de  sua  Injuria,  and  (ravenes  the 

prescriptive  way.  6: 

Hejoindei,  i«iue  on  the  traverse.  It: 

Sd  Plea.     1.     To  part,  not  guilty.     2.  As 

to  the  residue,  that  there  ia  a  town  way 

by  prescKptioD.  6. 

Heplication,  of  their  own  wrong  ;  traverse 

of  the  town  way.  6 

Rejoinder,  issue  on  (he  traverse.  6 

4th  Flea.   1.  As  to  part,  not  guilty.    2.  Aa 

to  the  icsidne,  that  the  place  where  &c' 

is  a  highway.  6 

Replication, of  (heir  own  wrong;  traverao 

of  the  hiriiway.  6 

Rejoinder,  issue  on  the  traverse.  0 

eih  Flea.  1.  As  to  part,  not  guilty.    S.  Aa 

to  Ihe  residue,  Ihat  (he  defendants  had 


of  the  w  , 

Rejoinder,  issue  on  the  traverse.  6- 

etb  Plea.  1.  As  to  part,  not  guilty.     2.  As 
to  the  residue,  Ihat  dcfendanta  had  a  pri- 
vate way  by  grant.  6' 
Replication,  of  his  own  wrong  ;  traverse  of 

the  way  by  giant.  &• 

Rejoinder,  issue  on  Ihe  IraveiBe.  & 

Plea,  to  trespass  for  entering  a  .close  and 
pultiuir  down  rails,  ftc.  I.  That  the 
river  T.  is  a  navigable  river,  common  to 
all  be,  and  that  in  Ihe  locus  in  quo  8ic., 
there  is  a  palh  for  the  purpose  of  towing 
boats  up  and  down  Ihe  liver,  andbecause 
the  rails  were  wrongfully  erected  in  the 
path,  the  defendants  pulled  them  down. 
2.  That  the  place  In  which  &.c.  is  ad- 
joining a  close  of  defendant's,  which  are 
both  adjoining  tho  river  T.,  which  is  a 
common  river,  and  that  before  Ihe  said 
lime  when  &e.,  the  river  overflowed,  and 
a  dam  which  was  erected  was  washed 
away,  and  the  same  closes  bave  ever  since 
been  divided  by  water  running  from  the 
river,  and  (he  ancient  (owing-path  l>eiag 
impassable,  the  defendants  culered  into 
the  place  where  &c.,  Ihe  same  being  s 
,  and  because  the    rails 


&c.,  is  contiguous  to  a 
defendant's,  and  adjoimug  lu  mo  nver 
T.,  which  is  a  common  navigable  river, 
and  Ihat  all  citizens  had  a  right  to  a  tow- 
ing-path in  said  close  in  which  &c.,  and 
because  the  river  bad  at  the  time  when 
&c.,  changed  i(s  channel  and  destroyed 
Ihe  laid  towing-path,  the  defendants  had 
a  necessary  way  and  passage  over  laii 
close  in  which  he,  for  the  purpose  of 
lowing  boats  &c. ;  and  so  justifies  le- 
niDving  the  obstructions.  e43-eM 

(after 


,[plca 


tu  the  eecnnd,  with  a  traverse  of  (he  way) 
to  the  third  plea;  that  tbero  ia  such 
ancient  way,  but  that  defendants,  of  tlieir 
own  wrong,  and  without  (be  residue  of 
the  cause  by  them  stated,  entered  Ihe 
close,  Etc.  & 

Rejoinder,  to  new  assignment.  1.  Notguil- 


.  of  (he  I 


2.  As  to  the  residue,  (bat  in  the  place  in 
which  ttn.,  there  is  a  way  far  (owii^ 
boats,  &c.,  along  Ihe  banks  of  the  rivet 
T.,  which  is  contiguous,  and  the  defend- 
ants for  that  purpose  entered  the  same 


!,  &c 


Surrejoinder,  protesting  that  there  is 
such  way,  for  plea  atates,  that  the 
idue  of  ike  trei 


.  other  0 


that  way,  and  out  of  Ihe  way.  6 

Plea.  1.  As  to  part,  uDI  guilty.  2.  As  to 
the  residue,  that  the  place  where  &c.  is 
a  common  highway.  fi 

Replication,  that  the  place  where  ttc  is 

Rejoinder  and  issue  on  the  highvray.  6 

Plea.  1.  As  to  part,  not  guilty.    2.  As  to 

the  residue,  thjit  the  place  where  &.c.  is 

a  drift-way.  6 

Plea  by  surveyor  of  highways.     1.  As  to 


and  defeni 
&c. 


BUrvevor   repaired  it, 

* 
Replication,  of  his  own  wrong ;  with  a  trav- 
erse of  (he  town-way.  S 
Rejoinder  and  issue  on  the  traverse  by  the 

record.  S 

Plea.  I.  As  to  part  of  (he  trespass,  not 
guilty.  2.  Aa  to  tbe  residue,  that  Ihe 
place  where  &g  .  la  a  common  highway 
by  prescription.  & 

Replication,  traversing  the  highway.  61 

Rejoinder  and  issue  on  the  traverse.  8E 

Flea,  that  the  place  where  &c.,  is  a  com- 
mon highway  by  prescription.  61 
Replication,  traverse  of  the  highway.  61 
Rejoinder  and  issue  on  the  traverse.  61 
Flea.  I.  As  to  part,  not  guilty.    2.  As  to 
the  residue,  that  the  place  where  be,  Is 
a  horse  and  fool-way.  61 
Reulicatiao,  traveisiog  the  way.  (C 
Rejoinder,  and  issue  on  the  traverse.  61 
Plea,  where  there  had  been  a  unity  of  pos- 
session of  the  lands.    1.   Tlial  the  da- 
fendant  has  a  way  of  necesnty  over  (he 
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668 


669 


661 


662 


663 
668 
668 


close  in  which  &c.y  and  tmces  the  title 
by  grant  from  the  owner  of  the  lands  at 
the  time  of  the  unity  of  possession.  2. 
Generally,  that  defendant  has  a  way  of 
necessity.  664-667 

Replication,  1.  Of  his  own  wrong;  with 

•  traverse  of  the  way  in  the  first  plea  men- 
tioned. 2.  To  the  second  plea,  of  his 
own  wrong ;  with  traverse  of  the  way. 

Rejoinder,  issue  on  the  traverse  of  the  way 
in  the  first  plea.  2.  To  the  second  rep- 
lication, issue  on  the  traverse  therein. 

Plea.  1.  As  to  part,  not  guilty.  2.  As  to 
the  residue,  that  the  place  where  &c.  is 
a  way  allowed  by  a  committee  of  the 
Supreme  Court 

Plea,  that  defendant  was  surveyor  of  high- 
ways and  the  locus  in  quo,  being  part 
of  a  town- way,  he  repaired  it 

Replication,  de  iojuria  sua  propria,  with  a 
traverse  that  the  loctu  where  &c  is  a 
town-way. 

Rejoinder,  issue  on  the  traverse. 

NoTBS  on  the  pleadings  of  ways. 

10.  BY  BAIL.  Plea  to  trespass  quare 
clausum  fregit,  that  defendants  were  bail 
of  B.  B.  who  resided  in  said  house,  and 
therefore  entered  to  seize  him,  as  they 
lawfully  might  666 

11.  TO  DEMAND  DEBT,  Plea.  1. 
Not  guilty,  to  the  whole.  2.  Tbat  plain- 
tiff was  indebted  to  defendant,  and  de- 
fendant went  to  plaintiff's  house  to  de- 
mand his  debt,  &c. 

Replication,  new  assignment,  that  defend- 
ant entered  the  plaintiff's  house  at  other 
times  &c.  than  were  necessary,  and  after 
request  to  depart. 

Rejoinder  to  new  assignment,  not  guilty. 

12.  PLEAS  BY  OFFICER.  Plea  to 
trespass  for  breaking  and  entering  plain- 
tiff's warehouse,  taking  away  10  hhds.  of 
salt.  The  officer  pleads  not  guilty,  and 
the  other  defendant  pleads  not  gidlty  to 
all  the  trespass  except  breaking  the  ware- 
house and  carrying  away  the  salt ;  and 
as  to  that  justifies  under  process  of  at- 
tachment, judgment,  and  execution.  668 

Replication,  of  ms  own  wrong.*  670 

Plea,    that  defendant  obtained   judgment 
against  the  plaintiff,  and  that  the  entering 
the  plaintiff's  house  &c.  was  in  order  to 
serve  the  execution  on  that  judgment       670 
New  assignment  of  the  trespasses.  671 

Plea  to  new  assignment  1.  Not  guilty.  2. 
That  plaintiff  gave  defendant  hcense  to 
commit  the  trespasses.  671 

Replication,  that  plaintiff  did  not  give  de- 
fendant license.  672 


667 


667 
668 


Plea,  that  the  defendant  and  anot] 
entered  to  levy  under  a  writ  of 
das  on  a  judgment,  recovered  in 
sit  against  a  person  whose  goodi 
the  house. 

Replication,  protesting  that  there 
scire  facias  issued,  states,  that  th( 
ants  carried  away  the  goods  of  tl 
tiff. 

Rejoinder,  that  the  defendants  did  i 
away  the  goods  of  the  plaintiff. 

18.  TEJVDER  OF  AMEJ^TDS. 
that  the  trespass -was  involunta 
that  defendant  tendered  amendi 
plaintiff  before  action  brought 

Replication,  denying  the  tender. 

Rejoinder  and  issue  on  the  tender. 

NoTBS  on  New  Assignments. 

Notes  on  Averments  of  Identity  o 
pass. 
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1.  J>rO  WASTE.  Plea,  that  the  ( 
ant  made  no  waste. 

2.  DESCEJTT  TO  AJSTOTHEl 

to  action  of  waste  by  a  remain 
against  tenants  for  life ;  tbat  t 
mainder  descended  to  one  B.  B., 
still  alive. 

8.  REPAIRS.  Plea.  1.  As  to  p 
waste.  2.  As  to  the  residue,  th 
waste  was  made  for  necessary  reps 

Replication,  that  the  defendant  made 

4.  DECAY  BY  TIME.  Plea.  1. 
part,  no  waste.  2.  As  to  the  n 
that  the  house  was  old  and  decaye 
fell  from  rottenness  of  its  timbers. 

Replication,  that  the  bouse  was  suffi( 
repaired,  and  defendant  made  wasti 

Plea,  that  the  trees  were  dry  and  wit 

RepUcation,  that  the  trees  were  ali^ 
bearing  fruit. 

Rejoinder,  that  the  trees  were  dry  and 
ered. 

6.  SURREJSTDER.  Plea.  1.  As  t< 
no  waste.  2.  As  to  the  residue 
defendants,  before  action  brought, 
rendered  to  the  plaintiff. 

Replication,  denying  the  surrender. 

6.  RELEASE.    Plea  by  wife,  ado 
*  to  defend  instead  of  husband ;  that  i 

tifis  released  the  waste  by  their  de 

writinp^. 
RepUcation,  non  est  lactam. 


